Digitized  by  the  Internet  Archive 
in  2015 


https://archive.org/details/lawsofenglandbei12hals 


THE 

LAWS  OF  ENGLAND. 

♦ 

VOLUME  XII. 


THE 

LAWS  OF  ENGLAND 

BEING 

A  COMPLETE  STATEMENT  OF  THE  WHOLE 
LAW  OF  ENGLAND. 

BY 

THE  RiaUT  HONOURABLE  THE 

EARL    OF  HALSBURY 

LOED    HIGH    OHANOELLOE    OF    GREAT  BRITAIN. 
1885-86,  1886-92,  and  1895—1905, 

AND    OTHER  LAWYERS. 


VOLUME  XII. 

EDUCATION. 
ELECTIONS. 
ELECTRIC  LIGHTING 


AND  POWER. 


LONDON : 

BUTTERWORTH  &  CO.,  11  &  12,  Bell  Yard,  Temple  Bar. 

Xavv  ipubUsbets. 

AGENTS   FOR  CANADA  : 

CANADA  LAW  BOOK  COMPANY,  LIMITED, 
TORONTO,  CANADA. 

1910. 


j6t)(tor  in  met 

THE  EIGHT  HONOURABLE  THE 

EAKL  OF  HALSBURY, 

LORD  HIGH  CHANCELLOR  OF  GREAT  BRITAIN,  1885-86,  1886-92,  and  1895-1905. 


IRevisina  Editors; 

For  Equity  and  Chancery  Titles: 

The  Hon.  Sir  CHARLES  SWINFEN  EADY, 

ONE  OF  HIS  majesty's  JUDGES  OF  THE  CHANCERY  DIVISION, 

Assisted  hy 

T.  H.  CARSON,  Esq.,  KG. 

For  Keal  Property  and  Conveyancing  Titles  : 

ARTHUR  UNDERHILL,  Esq.,  M.A.,  LL.D., 

OF  LINCOLN'S  INN,  BARRISTEE-AT-LAW, 
ONE  OP  THE  CONVEYANCING  COUNSEL  OP  THE  COURT. 

For  Common  Law  Titles,  and  Practice  and  Procedure  : 
T.  WILLES  CHITTY,  Esq., 

OP    THE    INNER    TEMPLE,  BARRISTER-AT-LAW, 
A  MASTER  OP  THE  SUPREME  COURT. 

For  Local  Government  Titles,  and  Licensing : 

WILLIAM  MACKENZIE,  Esq.,  M.A., 

OP  LINCOLN'S  INN,  BAERISTBR-AT-LAW. 


T.  WILLES  CHITTY,  ESQ., 

OP  THE  INNER  TEMPLE,  BARRISTER- AT-LAW, 
A  MASTER  OF  THE  SUPREME  COURT. 

Bsststant  /Qbanaging  JEMtor. 
SIDNEY  W.   CLAEKE,  Esq., 

OP  THE  MIDDLE   TEMPLE,  BARRISTER-AT-LAW. 

E&itorial  Staff: 

Harry  Greenwood,  Esq.,  LL.D.,  of  Harold  B.  Bompas,  Esq.,  M.A., 

Lincoln's  Inn.  of  the  Inner  Temple. 

W.  E.  Ball,  Esq.,  LL.D.,  of  Gray's  Chaeles  Frederick  Llotd,  Esq., 

Inn.  of  the  Inner  Temple. 

The  Hon.  John  W.  Mansfield,  M.A.,  Hubert  F.  F.  Greenland,  Esq., 

of  the  Inner  Temple.  B.A.,  of  Lincoln's  Inn. 

G.  M.  Edwardes  Jones,  Esq.,  M.A.,  Kenneth  E.  Chalmers,  Esq.,  B.A., 

of  the  Inner  Temple.  of  the  Inner  Temple. 

Henry  William  Disney,  Esq.,  B.A.,  A.  W.  Baker  Welford,  Esq.,  M.A., 

of  Lincoln's  Inn.  of  Lincoln's  Inn. 

Chakles    Edward    Allan,    Esq.,  Humphrey  H.   King,  Esq.,  B.A., 

M.A.,  LL.B.,  of  the  Inner  Temple.  LL.B.,  of  the  Inner  Temple. 
barristers-at-law. 


The  Titles  in  tliis  Volume  have  been  contributed  by  the 
following  gentlemen : — 


TITLE. 

CONTRIBUTED  BY 

EDUCATION  . 

Sir  William  E.  Anson-,  Bart.,  M.P.,  M.A.,  D.C.L., 
Warden  of  AU  Soxils  College,  Oxford,  late  Vice- 
Chancellor  of  Oxford  University,  and  late  Parlia- 
mentary Secretary  to  the  Board  of  Education  ;  and 
Eeginald  P,  Hills,  Esq.,  B.A.,  Barrister-at-Law ; 
assisted  by  C.  T.  Care,  Esq.,  LL.M.,  Barrister-at- 
Law. 

ELECTIONS  . 

E.  A.  Jelf,  Esq.,  M.A.,  Eevising  Barrister  ;  E.  S. 
Nolan,  Esq.,  B.A. ;  and  W.  G.  Courthope,  Esq., 
B.A.,  Barristers-at-Law ;  together  with  an  Introduc- 
tion by  the  Hon.  Sir  Arthur  E.  Jelf,  one  of  His 
Majesty's  Judges  of  the  High  Court. 

ELECTEIC  LIGHT- 
ING AND  POWER. 

J.  H.  Balfour  Browne,  Esq.,  K.C.  ;  and  the  late 
Austin  Eleeming  Jenkin,  Esq.,  Barrister-at-Law. 

In  this  Volume  the  Law  is  stated  as  at  12th  May,  1910. 


TABLE  OF  CONTENTS 

AND 

TABLE    OF  CROSS-HEFERENCES. 


— — • — 

PAGE 

Table  of  Abbreviations.   xxi 

Table  oj  Statutes  .  -  xxxix 

Table  of  Cases     -  Ixxxv 

EDUCATION   1—130 

Part  I.    Introduction  -      -      .  4 

Part  II.    Central  Authorities   8 

Sect.  1.  The  Board  of  Education    -  -  8 

Sub-sect.  1.  Constitution      .......  8 

Sub-sect.  2.  Functions  in  Greneral   9 

Sub-sect.  3.  Higher  Education   10 

Sub-sect.  4.  Elementary  Education      ....       -  10 

Sub-sect.  5.  Default  of  Local  Education  Authority      -       -  12 

Sub-sect.  6.  Educational  Charities       .       .       -       .       .  13 

Sub-sect.  7.  Inquiries,  Eeturns,  and  Eeports        -       -       -  14 

Sect.  2.  Other  Central  Authorities  14 

Part  III.    Powers  and  Duties  of  Local  Education  Authori- 
ties     .      -     _      -   15 

Sect.  1.  Outline  of  System    -       .       -       -       -       -       ...    -  15 

Sect.  2.  Classification  and  Constitution   17 

Sub-sect.  1.  Classification  17 

Sub-sect.  2.  Education  Committees      .....  19 

Sect.  3.  General  Powers       -       -       -       -       -       -       -       -  20 

Sect.  4.  Higher  Education   22 

Sub-sect.  1.  In  Greneral   22 

Sub-sect.  2.  Councils  with  concurrent  Powers     -       -       -  23 

Sub-sect.  3.  Eeligious  Instruction        -----  23 

Sub-sect.  4.  Provision  of  Schools   24 

Sect.  5.  Elementary  Education   24 

Sub-sect.  1.  In  General   24 

Sub-sect.  2.  Supply  of  School  Accommodation     -       -       -  25 

Sub-sect.  3.  Provision  of  Schoolhouses  -----  26 
Sub-sect.  4.  Maintenance  and  Conduct  of  Public  Elementary 

Schools  in  General   29 

Sub-sect.  5.  Eules  specially  applicable  to  the  Conduct  of 

Schools    provided    by  a  Local  Education 

Authority  -  33 

Sub-sect.  6.  Eules  specially  applicable  to  the  Maintenance 

and  Conduct  of  Voluntary  Schools  -       -       -  34 


Table  of  Contents. 


PaET  III.     POWEKS  AND  DuTIES  OP  LoCAL  EDUCATION  AUTHORI- 


TIES— continued.  page 

Sect.  6.  Blind,  Deaf,  Defective,  and  Epileptic  Children ...  40 

Sub-sect.  1.  In  General   40 

Sub-sect.  2.  Blind  and  Deaf  Children   41 

Sub-sect.  3.  Defective  and  Epileptic  Children      -       -       .  42 

Sub-sect.  4.  Eeligious  Instruction   43 

Sub-sect.  5.  Liability  of  Parent  to  Contribute  to  Expenses  -  44 

Sub-sect.  6.  Certificates  and  Duties  of  Board  of  Education   -  44 

Sect.  7.  Combined  Action  by  Councils   45 

Sect.  8.  Finance  and  Audit   47 

Sub-sect.  1.  In  General   47 

Sub-sect.  2.  Provisions    specially    applicable    to  County 

Councils   47 

Sub-sect.  3.  Grants  from  Central  Authorities       -       -       -  48 

Sub-sect.  4.  Loans  50 

Sub-sect.  5.  Miscellaneous  Receipts     -       -       -       -       -  51 

Sub-sect.  6.  Audit   52 

Sect.  9.  Provisions  specially  applicable  to  London  -       -       -       -  52 

Part  IV.   Duties  op  Parents  and  Employers        -      -      -  54 

Sect.  1.  In  General   54 

Sect.  2.  Duties  and  Liabilities  of  Parents   55 

Sub-sect.  1.  In  General  55 
Sub-sect.  2.  Duty  to  cause  Child  to  receive  Efficient  Elemen- 
tary Instruction  56 
Sub-sect.  3.  Duty  to  cause  Child  to  attend  School  in  accord- 
ance with  Bye-laws        .       .       -       .       .  58 

Sect.  3.  Duties  and  Liabilities  of  Employers   62 

Sub-sect.  1.  In  General   62 

Sub-sect.  2.  Default  of  Agents  and  Parents  -       -       -       -  64 

Sect.  4.  Legal  Proceedings   65 

Sect.  5.  Children  in  Canal  Boats   67 

Sect.  6.  Children  employed  in  Factories  and  Workshops       -       -  67 

Part   V.   Eeformatory  and  Industrial  Schools    ...  70 

Sect.  1.  In  General   70 

Sect.  2.  Central  Authority  72 

Sect.  3.  Powers  and  Duties  of  Local  Authorities  and  Managers    -  73 

Sect.  4.  Discharge,  Transfer,  Licence,  Supervision  etc.  -       -       -  76 

Sect.  5.  Expenses  of  Schools   77 

Sect.  6.  Day  Industrial  Schools   79 

Part  VI.    Powers  and  Duties  op  Poor  Law  Authorities   -  81 

Sect.  1.  In  General   81 

Sect.  2.  The  Local  Government  Board   81 

Sect.  3.  Powers  and  Duties  of  Guardians   82 

Sub-sect.  ] .  In  General       -   82 

Sub-sect.  2.  Certified  Schools  84 

Sect.  4.  District  Boards   85 

Sub-sect.  1.  Formation  of  School  Districts   .       -       -       -  85 

Sub-sect.  2.  Constitution  of  District  Boards  ....  86 

Sub-sect.  3.  Powers  and  Duties  of  District  Boards       -       -  86 

Sub-sect.  4.  Expenses  of  District  Boards      -       -       -       -  87 


Table  of  Contents.  xi 

Part  VI.   Powers  and  Duties  of  Poor  Law  Authorities — 

continued.  pa&e 

Sect.  5.  Grants  to  Poor  Law  Authorities  by  Councils  in  respect 

of  Education   88 

Sect.  6.  Eules  specially  applicable  to  tlie  Metropolis     -       -       -  88 

Sect.  7.  Eeligious  Instruction   89 

Part  VII.  Universities  and   Schools   under   the  Public 

Schools  Acts   90 

Sect.  1.  Universities  in  General   90 

Sect.  2.  Particular  Institutions   94 

Sect.  3.  Schools  under  the  Public  Schools  Acts     -       -       -       -  97 

Part  VIII.    Educational  Charities  -  99 

Sect.  1.  In  General       -       -       -       -  i   99 


Sect.  2.  Powers  of  the  Board  of  Education  under  the  Endowed 
Schools  Acts 

Sub-sect.  1.  In  General  

Sub-sect.  2.  Charities  to  which  the  Acts  apply 
Sub-sect.  3.  Apportionment  of  Mixed  Charities  - 
Sub-sect.  4.  Necessary  Provisions  in  Schemes 
Sub-sect.  5.  Necessary ProvisionsrespectingEeligiousMatters 
Sub-sect.  6.  Procedure  and  Appeals  

Sect.  3.  Welsh  Intermediate  Education  

Sub-sect.  1.  In  General  ....... 

Sub-sect.  2.  Endowments  and  Public  Funds 

Sub-sect.  3.  Eeligious  Instruction  

Sub-sect.  4.  Procedure 

Sub-sect.  5.  Operation  of  the  Act  -  -  -  -  ^~  . 
Sect.  4.  Miscellaneous 

Sub-sect.  1 .  Provisions  affecting  certain  Charities  for  Elemen- 
tary Education  ...... 

Sub-sect.  2.  Conversion  of  Non-educational  Charities  to 
Education  -  

Sub-sect.  3.  Schools  within  the  Grammar  Schools  Act,  1840  - 

Sub-sect.  4.  Eequirement  of  Conscience  Clause  under  Lord 
Cranworth's  Act     -       -       -       -       -  - 

Part  IX.    Facilities  for  Granting  Land  for  Education    .  117 


Sect.  1.  In  General  -       -  117 

Sect.  2.  Grants  under  the  School  Sites  Acts  -  -  -  -  -  118 
Sect.  3.  Technical  and  Industrial  Institutions       -       -       -       -  121 

Part  X.    Schoolmasters  and  Teachers      -      -      -      .      -  122 

Sect.  1.  In  General   122 

Sect,  2.  Common  Law  Eules  -       .       .  122 

Sub-sect.  1.  The  Contract  to  Educate    -----  122 

Sub-sect.  2.  Power  to  Punish  Pupils    -       -       -       -       -  124 

Sect.  3.  Schoolmasters  as  Officers  of  Charities       ....  125 

Sect.  4.  Candidates  for  the  Teaching  Profession     ....  127 

Sect.  5.  Eegistration  of  Teachers  -  127 

Sect.  6.  Pension  Scheme  for  Certificated  Teachers  -       -       -       .  127 

For  Art  Oalhries  See  title  Literary  and  Scientific 

Institutions  ;  Local 
Government. 

Board  of  Agriculture  and  Fisheries  -        ,,  AGRlcULTtrnE. 


xii 


Table  of  Contents, 


For  Borstal  Institutions  - 

Charitable  Trusts 
Charity  Commissioners 
Child  Labour  - 

Closing  Schools - 
Compensation  to  Officers 

Gymnasiums 

Land,  Acquisition  of 


Libraries 


Local  Authorities 
Local  Oovernment  Board 
Museums  - 


Provisional  Orders  - 

Eating  of  School  Buildings  etc. 

Schools  for  Science  and  Art 


See  title  Criminal  Law  and  Pro- 
cedure. 
,,  Charities. 
„  Charities. 

,,     Factories    and  Shops; 

Infants  and  Children. 
,,     Public  Health  etc. 
,,     Public  Authorities  and 

Public  Officers. 
,,     Local  Government. 
,,     Compulsory  Purchase  of 

Land  etc.  ;  Local  Go- 
vernment. 
„     Literary  and  Scientific 

Institutions  ;  Local 

Government. 
Local  Government. 
,,     Local  Government. 
,,     Literary  and  Scientific 

Institutions  ;  Local 

Government. 
, ,  Parliament. 
,,     Eates  and  Eating. 
,,     Local  Government. 


EELS. 
See  FisHEEiES. 


See  County  Courts 


EJECTMENT. 

Landlord  and  Tenant ; 


Mortgage  ;  Ebal 


Property  and  Chattels  Eeal. 


ELDEST  SON. 
See  Descent  and  Distribution  ;  Settlements  ;  Wills, 

ELECTION,  DOCTEINE  OF. 


See  Equity;  Wills, 

PAGE 

ELECTIONS  131—540 

Part  I,    Introduction  -      -      -      -  135 

Part  11.    Extent  of  Franchise  139 

Sect.  1.    In  Parliamentary  Elections  139 

Sub-sect.  1.  Personal  Qualifications  139 

Sub-sect.  2.  Property  Qualifications  145 

(i.)  The  Ownership  Prancbise  (Counties  only)  -  -  145 
(ii.)  The  Occupation  Prancbise  155 

(a)  Counties        .......  156 

(b)  Boroughs  158 

(c)  In  General  159 
(iii.)  The  Household  Franchise  163 

(a)  Inhabitant  Occupiers  as  Owners  or  actual 

Tenants      .......  163 

(b)  The  Service  Franchise  172 

(iv.)  Lodger  Franchise  174 

(v.)  Eeserved  Eights  177 

(a)  Counties        .......  177 

(b)  Boroughs  178 

(c)  City  of  London  180 


Table  of  Contents.  xiii 

Pakt  II.   Extent  of  Feanchise — continued.  page 

Sect.  1.   In  Parliamentary  Elections — continued. 

Sub-sect.  3.  The  Universities       ......  181 

(i.)  Oxford   181 

(ii.)  Cambridge   182 

(iii.)  London  -       -   182 

Sect.  2.  In  Municipal  Elections   182 

Sub-sect.  1.  Election  of  Councillors  of  a  Municipal  Borougb  -  182 

(i.)  Preliminary   182 

(ii.)  Personal  Qualifications   182 

(iii.)  Property  Qualifications  ------  184 

(a)  The  Old  Burgess  Franchise    -       -       -       -  184 

(b)  The  Ten  Pounds  Occupation  Franchise  -       -  188 

(c)  Franchises  which  do  not  obtain  in  Municipal 

Boroughs  -  189 

(d)  In  the  Metropolis   190 

Sub-sect.  2.  Election  of  the  Councillors  of  a  County  Council  -  190 
Sub-sect.  3.  Election  of  the  Councillors  of  Parish  and  District 

Councils  --------  191 

Sub-sect.  4.  Election  of  the  Members  of  a  Board  of  Guardians  192 

Sub-sect.  5.  Elections  in  the  Universities     .       -       -       .  192 

Paet  III.  Eegisteation,  and  Kevision  of  Lists  of  Votees  -  193 

Sect.  1.  Preparation  of  the  Lists    -   193 

Sub-sect.  1.  In  General   193 

Sub-sect.  2.  The  Precept      -      -   195 

Sub-sect.  3.  Preliminary  Inquiries  and  Notices  by  Overseers  196 
Sub-sect.  4.  Method  of  Publication  of  Notices,  Lists,  and 

Registers   199 

Sub-sect.  5.  The  Preparation  of  the  Lists  for  Revision  -       -  200 

(i.)  The  Ownership  List   201 

(ii.)  The  List  of  Freemen   202 

(iii.)  The  Reserved  Rights  List   203 

(iv.)  The  Occupiers  List   203 

(v.)  The  Old  Lodger  List   204 

(vi.)  The  New  Lodger  List    ------  204 

(vii.)  The  Non-resident  List   205 

Sub-sect.  6.  Notice  of  Claims  and  Objections.      -       .    *  -  205 

(i.)  Notice  of  Claim   205 

(ii.)  Notice  of  Objection      -       -       .       .       -       -  209 

Sect.  2.  Revising  Barristers  -       -  217 

Sub-sect.  1.  Appointment     -------  217 

Sub-sect.  2.  The  Court  -       -   219 

Sub-sect.  3.  The  Actual  Work  of  Revision    -       -       -       -  222 

Sect.  3.  The  Register     -       -   241 

Sub-sect.  1.  Compiling  the  Register  after  Revision      -       -  241 

Sub-sect.  2.  The  Completed  Parliamentary  Register     -       -  244 

Sub- sect.  3.  Registers  of  County  Electors  and  Burgesses      -  244 

Sect.  4.  Appeals   248 

Part  IV.    The  Conduct  of  an  Election   257 

Sect.  1.  Parliamentary  -       -  257 

Sub-sect.  1.  The  Writ   257 

Sub-sect.  2.  The  Returning  Officer   258 

Sub-sect.  3.  Notice  of  Election   261 

Sub-sect.  4.  Commencement  of  the  Election .       -       -       -  263 


xiv  Table  of  Contents. 

Paet  IV.   The  Conduct  of  an  Election — continued.  page 
Sect.  1.  Parliamentary — continued. 

Sub-sect.   0.  Candidates  264 
Sub-sect.   6.  Appointment  of  the  Election  Agent  and  Sub- 
agents    266 

Sub-sect.   7.  Assistants,  Workers,  and  Agents     -       -       -  268 

Sub-sect.   8.  Nomination     -------  273 

Sub-sect.   9.  Freedom  of  Election  and  the  Prevention  of 

Corrupt  and  Illegal  Practices       -       -       -  278 

(i.)  In  General     _   278 

(ii.)  Corrupt  Practices     -       -       -       -       -       -       -  281 

(iii.)  Illegal  Practices   293 

(iv.)  Illegal  Payment  and  Illegal  Employment        -       -  300 

(v.)  Illegal  Hiring  303 

Sub-sect.  10.  The  Poll  -       -       -   305 

(i.)  In  General      -   305 

(ii.)  University  Elections  322 

Sub-sect.  11.  Counting  the  Yotes   326 

Sub-sect.  12.  Disposal  of  the  Ballot  Papers  -  -  -  -  329 
Sub-sect.  13.  Declaration  of  the  Eesult  and  Eeturn  of  the 

Member   331 

Sub-sect.  14.  The  Eeturning  Officer's  Expenses    -       -       -  333 
Sub-sect.  15.  The  Eeturn  and  Declaration  respecting  Candi- 
dates' Election  Expenses      .       .       -       .  335 

Sect.  2.  Municipal   338 

Sub-sect.   1.  In  General   338 

Sub-sect.   2.  Election  of  Councillors  in  Municipal  Corpora- 
tions   339 

(i.)  Preliminary   339 

(ii.)  Agents,  Workers,  and  Assistants     -       -       -       -  341 

(iii.)  Nomination                                                 -       -  342 

(iv.)  Freedom  of  Election  and  the  Prevention  of  Corrupt 

and  Illegal  Practices     ------  345 

(v.)  The  Poll  etc.    -       -   349 

(vi.)  Eeturn  and  Declaration  as  to  Expenses   -       -       -  351 

Sub-sect.   3.  Election  of  Mayor  in  Municipal  Corporations  -  352 

Sub-sect.   4.  Election  of  Aldermen  in  Municipal  Corporations  354 
Sub-sect.   5.  Election  of  Elective  Auditors  in  Municipal 

Corporations  -------  355 

Sub-sect.   6.  Election  of  the  Councillors  of  a  County  Council  356 

Sub-sect.   7.  Election  of  the  Chairman  of  a  County  Council  -  359 

Sub- sect.   8.  Election  of  County  Aldermen  -       -       -       -  361 

Sub-sect.   9.  Election  of  the  Councillors  of  an  Urban  District 

Council-   361 

(i.)  Preliminary     --------  361 

(ii.)  Nomination   364 

(iii.)  Freedom  of  Election  etc.   368 

(iv.)  The  Poll  -       -       -       -   368 

(v.)  Counting  the  Votes   373 

(vi.)  Declaration  of  the  Eesult-       -----  374 

Sub-sect.  10.  Election  of  the  Chairman  of  an  Urban  District 

Council  375 

Sub-sect.  11.  Election  of  Councillors  of  a  Eural  District  Council  376 

(i.)  Preliminary     .       -       -   376 

(ii.)  Nomination   378 

(iii.)  The  Poll   379 

(iv.)  Counting  the  Votes   381 

(v.)  Declaration  of  the  Eesult   381 

Sub-sect.  12.  Election  of  the  Chairman  and  Vice-Chairman 

of  a  Eural  District  Council  -       -       -       -  382 


Table  of  Contents. 


XV 


Paet  IV.    The  Conduct  of  an  Election — continued.  page 

Sect.  2.  Municipal — continued. 

Sub-sect.  13.  Election  of  the  Councillors  of  a  Parish  Council  382 

(i.)  Preliminary  382 

(ii.)  Nomination  etc.  383 
(iii.)  Proceedings  between  the  Parish  Meeting  and  the  Poll  387 

(iv.)  The  Poll  388 

(v.)  Declaration  of  the  Eesult  389 

Sub-sect.  14.  Election  of  the  Chairman  of  a  Parish  Council  -  389 
Sub-sect.  15.  Election  of   the  Members  of   a  Board  of 

Guardians  389 

(i.)  Preliminary  389 

(ii.)  The  Poll  391 

(iii.)  Counting  the  Votes  392 

Sub-sect.  16.  Election  of  the  Chairman  of  a  Board  of 

Gruardians  393 

Sub-sect.  17.  Elections  in  the  Metropolis     ....  393 

(i.)  In  General   393 

(ii.)  The  Corporation  of  the  City  of  London    -       -       -  394 

(iii.)  The  Metropolitan  Borough  Councils  -       -       -       -  395 

(iv.)  The  London  County  Council   397 

(v.)  Boards  of  Guardians        ......  397 

Sub-sect.  18.  UniversityElections  (other  than  Parliamentary)  398 

Paet  V.    Authorised  Excuses  and  Exceptions      -      .      .  398 

Sect.  1.  In  Parliamentary  Elections   398 

Sect.  2.  In  Municipal  Elections   407 

Paet  VI.    Petitions   408 

Sect.  1.  In  Parliamentary  Elections   408 

Sub-sect.  1.  The  Election  Judges  and  their  Jurisdiction      -  408 

Sub-sect.  2.  Presentation  of  a  Petition  -       -       -       -       -  411 

Sub-sect.  3.  Security  for  Costs   419 

Sub-sect.  4.  Interlocutory  Proceedings        ....  422 

Sub-sect.  5.  The  Hearing   437 

Sub-sect.  6.  Judgment  and  its  Effect   460 

Sub-sect.  7.  Election  Commissioners     .....  463 

Sub-sect.  8.  Costs  -  472 

Sub-sect.  9.  Disqualification  of  Individuals  -  -     -       -      ' .  483 

Sect.  2.  Municipal  Elections   486 

Sub-sect.  1.  The  Commissioner  and  his  Jurisdiction     -       -  486 

Sub-sect.  2.  Presentation  of  a  Petition  .       -       -       -       -  491 

Sub-sect.  3.  Interlocutory  Proceedings        ....  605 

Sub-sect.  4.  The  Hearing  512 

Sub.sect.  5.  Judgment  and  its  Effects   518 

Sub-sect.  6.  Costs  520 

Sub-sect.  7.  Disqualification  of  Individuals  ....  524 

Paet  VII.    Ceiminal  Law,  Penal  Actions,  and  Injunctions  525 

Sect.  1.  Criminal  Law   -       .       .  525 

Sub-sect.  1.  Felonies    ........  525 

Sub-sect.  2.  Indictable  Misdemeanours-       ...       -  528 

Sub-sect.  3.  Offences  which  are  summarily  triable       -       -  532 

Sub-sect.  4.  The  Criminal  Jurisdiction  of  the  Election  Court  535 

Sect.  2.  Penal  Actions  and  Injunctions   537 

Sub-sect.  1.  Penal  Actions  537 

Sub-sect.  2.  Injunctions   540 


XVI 


Table  of  Contents. 


Acceptance  of  Office 

Churchwardens  - 

Convocation 

Corporate  Officers 

Directors     .       -       -  - 

Disqualification  of  Candidates 

Ecclesiastical  Officers  - 
Manorial  Officers- 
Members  of  Parliament 
Municipal  Officers 
Foor  Law  Officers 
Public  Meetings  ■ 


Qualification  of  Candidates 
Representative  Peers 
Besignation 

SpeaJcer,  Election  of  - 


See  title  LocAii  Goveknment  ;  Parlia- 
ment. 

,,     Ecclesiastical  Law. 
,,     Ecclesiastical  Law. 
,,     Companies;  Coepoeations. 
,,  Companies. 

„     Local  Government  ;  Parlia- 
ment. 

,,     Ecclesiastical  Law. 

,,  Copyholds. 

,,  Parliament. 

,,     Local  Government. 

,,     Poor  Law. 

CriminalLaw  AND  Procedure; 
Libel  and  Slander  ;  Press 
AND  Printing. 

,,     Local  Government  ;  Parlia- 
ment. 

, ,     Constitutional  Law  ;  Parlia- 
ment. 

,,     Local  Government  ;  Parlia- 
ment. 
Parliament. 


ELECTIVE  AUDITOKS. 
See  Companies  ;  Elections  ;  Local  Government. 


ELECTRIC  LIGHTING  AND  POWER  - 


PAGE 

541—645 


Part 

I. 

542 

Part 

II. 

Definitions  

547 

Part 

III. 

Eeceipts  and  Expenditure  op  Local  Authorities 

552 

Part 

IV. 

Grant  of  Provisional  Order  

556 

Part 

V. 

Powers  and  Duties  of  Undertakers 

560 

Sect. 

560 

Sect. 

2.  General  Powers  and  Obligations     .       -       .       .  - 

561 

Sect. 

563 

Sect. 

4.  Eesponsibility  for  Nuisance  etc.  - 

563 

Sect. 

56S 

Sect. 

567 

Sect. 

7.  Security  for  Execution  of  Works  

567 

Sect. 

8.  Acquisition  of  Land  

568 

Sect. 

9.  Generating  Stations  ....... 

570 

Sect.  10.  Works   570 

Sect.  11.  Compulsory  Works  -  586 

Sect.  12.  Supply  of  Electricity  within  the  Area  of  Supply;  Price  -  588 

Sect.  13.  Supply  Outside  Area  of  Supply   595 

Sect.  14.  Meters   596 

Sect.  15.  Recovery  of  Charges   598 

Sect.  16.  Acquisition  of  Undertaking  by  Local  Authority     -       -  600 

Sect.  17.  Eemedy  of  Defects   602 


Table  of  Contents. 


xvii 


PAGE 

Pakt  v.  Powees  and  Duties  of  Undertakers — continued. 


Sect.  18.  Eevocation  of  Powers   603 

Sect.  19.  Accounts  and  Audit   604 

Sect.  20.  Inspectors,  Testing  and  Inspection  -       -       -       -       .  605 

Sect.  21.  Miscellaneous        -   607 

Sub-sect.   1.  Personal  Liability  of  Members  etc.  of  Local 

Authority     -       -   607 

Sub-sect.   2.  Maps  and  sections  -       -       -       -       -      -  607 

Sub-sect.   3.  Notices   608 

Sub- sect.  4.  Publication  of  Board  of  Trade  Eegulations      -  609 

Sub-sect.   5.  Security   609 

Sub-sect.   6.  Board  of  Trade  Proceedings     .       -       .       .  609 

Sub-sect.   7.  Pecovery  of  Penalties  etc.       -       -       -       -  610 

Sub-sect.  8.  Saving  Clauses       -       -       -       -       -       -  612 

Sub-sect.   9.  Injury  to  Undertakers'  Works        -       -       -  612 

Sub-sect.  10.  Stealing  Electricity   614 

Sub-sect.  11.  Property  in  Apparatus  on  Consumers' Premises  614 

Sub-sect.  12.  Entry  on  Premises  ------  614 

Sub-sect.  13.  Distress  and  Execution  -----  615 

Sub-sect.  14.  Notice  of  Accidents  -  615 

Sub-sect.  15.  Arbitration  615 
Sub-sect.  16.  Stamp  Duty  on  Agreements  for  Supply  of 

Electricity   615 

Part    VI.    Metropolitan  Undertakings    -      -      -      -      -  616 

Part  VII.    Special  Legislation   627 

Sect.  1.  Power  Acts   627 

Sect.  2.  Provisional  Orders  and  Confirming  Acts  -       -       -       -  635 

Sect.  3.  Local  Authorities'  Acts   638 

Part  VIII.    Undertakings  not  Specially  Authorised  -      -  639 

Sect.  1.  Private  Undertakings  and  Installations   -       -       ...  639 

Sect.  2.  Electric  Lighting  of  Streets  by  Local  Authorities  under 

General  Powers    -       -   642 

Part  IX.    Miscellaneous       -   644 


For  Accounts 

Acquisition  of  Land 
Electric  Railways  - 
Electric  Telegraphs  - 
Electric  Traction  - 

Electric  Tramways 
Highways 

Local  Areas    .       -  - 
Local  Authorities  - 
Local  Loans  Act 
Measurement  of  Electricity 
Negligence 
Nuisances 

Private  Bill  Procedure  - 
Telephones 


See  title  Local  Government  ;  Metropolis. 

Compulsory  Purchase  of  Land  etc. 
,,      Tramways  ajstd  Light  Eailways, 
,,      Telegraphs  and  Telephones. 
, ,       Eailways  and  Canals  ;  Tramways 
AND  Light  Eailways. 
Tramways  and  Light  Eailways. 
„      Highways,  Streets,  and  Bridges. 

Local  Government  ;  Metropolis. 
,,  Local  Government;  Metropolis. 
,,      Local  Government. 

Weights  and  Measures. 
Negligence. 
Nuisance. 
Parliament. 

Telegraphs  and  Telephones. 


H.L. — XII. 


xviii  '        Table  of  Contents. 

ELEGIT. 
See  Execution. 

ELEMENTAEY  EDUCATION. 
See  Education. 

EMBEZZLEMENT. 
See  Criminal  Laav  and  Procedure. 

EMBLEMENTS. 
See  Landlord  and  Tenant;  Eeal  Property  and  Chattels  Ebal. 

EMBEACERY. 
See  Criminal  Law  and  Procedure. 

EMIGEANT  AND  EMIGEATION. 
See  Shipping  and  Navigation. 

EMIGEANT  EUNNEE. 
See  Shipping  and  Navigation. 

EMPLOYEE'S  LIABILITY. 
See  Master  and  Servant. 

ENCEOACHMENT. 

See  Commons  and  Eights  of  Common  ;    Highways,  Streets  and 

Bridges. 

ENFEANCHISEMENT. 
See  Copyholds. 

ENGINEEES. 
See  Building  Contracts  etc. 


ENGLISH  INFOEMATION. 
See  Crown  Practice. 


Table  of  Contents. 


ENGEAVINGS. 
See  Copyright  and  Literary  Property. 

ENTAIL. 

See  Descent  and  Distribution  ;  Eeal  Property  and  Chattels 

Real. 

ENTRY  ON  LAND. 
See  Compulsory  Purchase  op  Land  and  Compensation. 

EPISCOPAL  VISITATION. 

See  Ecclesiastical  Law. 

EQUITABLE  ASSIGNMENTS. 
See  Choses  in  Action  ;  Mortgage. 

EQUITABLE  DEFENCES. 
See  Equity. 

EQUITABLE  EXECUTION. 
See  Execution. 


&  2 
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USED    IN    THIS  WORK. 


A.  0.  (preceded  by  date) 

A.  -G  

Act  

Ad.  &  El. 

Adam 

Add  

Adv.-Gen. 
Ale.  &  N. 

Ale.  Eeg.  Gas.   . . 

Aleyn 

Amb. 

And  

Andr. 

Anon. 
Anst. 
App.  Gas. 

Arkley    . . 

Arm.  M.  &  0.    . . 

Arn. 

Arn.  &  H. 

Asp.  M.  L.  G.    . . 

Atk  

Ayl.  Pan. 
Ayl.  Par. 

B.  &  Ad  

B.  &  Aid. 

B.  &  G  

B.  &  S  

Bac.  Abr. 

Bail  Gt.  Gas.     . . 

Ball  &  B. 

Bankr.  &  Ins.  E. 


.    Law  Eeports,  Appeal  Gases,  House  of  Lords,  since 
1890  [e.g.  [1891]  A.  G.) 
Attorney- General 
.    Acton's  Eeports,  Prize  Gauses,  2  vols.,  1809 — 1811 
Adolpbus  and  EUis's  Eeports,  King's  Bench  and 
Queen's  Bench,  12  vols.,  1831—1842 
.    Adam's  J usticiary  Eeports  (Scotland),  1893 — (current) 
.    Addams'  Ecclesiastical  Eeports,  3  vols.,  1822 — 1826 
.  Advocate-General 

.    Alcock  and  Napier's  Eeports,  King's  Bench  (Ireland) , 

1  vol.,  1813—1833 

.    Alcock's  Eegistry  Gases  (Ireland),  1  vol.,  1832 — 1841 
.    Aleyn's  Eeports,  King's  Bench,  fol.,  1  vol.,  1646—1649 
.    Ambler's  Eeports,  Chancery,  2  vols.,  1725 — 1783 
.    Anderson's  Eeports,  Gommon  Pleas,  fol.,  1  vol.,  1535 
—1605 

.    Andrews'  Eeports,  King's  Bench,  fol.,  1  vol.,  1737 — 

1740 
.  Anonymous 

.    Anstruther's  Eeports,  Exchequer,  3  vols.,  1792 — 1797 
.    Law  Eeports,  Appeal  Gases,  House  of  Lords,  15  vols., 
1875—1890 

.    Arkley's  Justiciary  Reports  (Scotland),  1  vol.,  1846 — 
1848 

.    Armstrong,  Macartney,  and  Ogle's  Givil  and  Griminal 

Eeports  (Ireland),  1840—1842 
.    Arnold's  Eeports,  Gommon  Pleas,  2  vols.,  1838 — 1839 
.    Arnold  and  Hodges'  Eeports,  Queen's  Bench,  1  vol., 

1840—1841 

.    Aspinall's  Maritime  Law  Gases,  1870 — (cui-rent) 
.    Atkyns'  Eeports,  Chancery,  3  vols.,  1736 — 1754 
.    Aylifle's  New  Pandect  of  Eoman  Civil  Law 
.    AylifEe's  Parergon  Juris  Ganonici  AngUcani 

.    Barnewall  and  Adolphus'  Eeports,  King's  Bench, 

5  vols.,  1830—1834 
.    Barnewall  and  Alderson's  Eeports,  King's  Bench, 

5  vols.,  1817—1822 
.    Barnewall  and  Gresswell's  Eeports,  King's  Bench, 

10  vols.,  1822—1830 
.    Best  and  Smith's  Eeports,  Queen's  10  vols..  Bench, 

1861—1870 
Bacon's  Abridgment 
.    Bail  Court  Cases  (Lowndes  and  Maxwell),  1  vol., 

1852—1854 

.    Ball  and  Beatty's   Eeports,   Chancery  (Ii-eland), 

2  vols.,  1807—1814 

.    Bankruptcy  and  Insolvency  Eeports,  2  vols.,  1853 — 
1855 
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Bar.  &  Am. 
Bar.  &  Aust. 
Barn.  (CH.) 

Barn.  (k.  b.) 

Barnes    . . 

Batt. 

Beat. 

Beav. 

Beav.  &  Wal. 

Beaw. 
Bellewe  . . 

Bell,  C.  0. 
Bell,  Ct.  of  Sess, 

Bell,  Ct.  of  Sess.  fol. 

Bell,  Diet.  Dec 

BeU,  Sc.  App. 

Belt's  Sup, 

Benl. 

Ben.  &  D. 

Bing. 

Bing.  (n.  C.) 

Bitt.  Prac.  Oas. 

Bitt.  Eep.  in  Ch 

Bl.  Com... 
Bl.  D.  &  Osb. 

Bli. 

Bli.  (N.  s.) 

Bos.  &  P. 

Bos.  &  P.  (n.  r.) 

Bract. 
Bro.  Abr. 
Bro.  C.  C. 
Bro.  Ecc.  Eep.  . . 

Bro.  (n  c.) 

Bro.  Pari.  Cas.  . . 

Bro.  Supp.  to  Mor. 

Bro.  Synop. 

Brod.  &  Bing.  . . 


Barron  &  Ai-nold's  Election  Cases,  1  vol.,  1843 — 1846 
Barron  &  Austin's  Election  Cases,  1  vol.,  1842 
Barnardiston's  Eeports,  Chancery,  fol.,  1  vol.,  1740 — 
1741 

Barnardiston's  Eeports,  King's  Bench,  fol.,  2  vols., 
1726—1734 

Barnes'  Notes  of  Cases  of  Practice,  Common  Pleas, 

1  vol.,  1732—1760 
Batty's  Eeports,  King's  Bench  (Ireland),  1  vol.,  1825 

—1826 

Beatty's  Eeports,  Chancery  (Ireland),  1  vol.,  1813 — 
1830 

Beavan's  Eeports,  Eolls  Coiirt,  36  vols.,  1838—1866 
Beavan  and  Walford's  Eail way  Parliamentary  Cases, 

1  vol.,  1846 
Beawes's  Lex  Mercatoria 

Bellewe's  Cases  temp.  Eichard  II.,  King's  Bench, 
1  vol. 

T.  Bell's  Crown  Cases  Eeserved,  1  vol.,  1858—1860 
E.  Bell's  Decisions,  Court  of  Session  (Scotland),  1  vol., 
1790—1792 

E.  Bell's  Decisions,  Court  of  Session  (Scotland), 

fol.,  1  vol.,  1794—1795 
S.  S.  Bell's  Dictionary  of  Decisions,  Court  of  Session 

(Scotland),  2  vols.,  1808—1833 
S.  S.  Bell's  Scotch  Appeals,  House  of  Lords,  7  vols., 

1842—1850 

Belt's  Supplement  to  Vesey  Sen.,  Chancery,  1  vol., 
1746—1756 

Beuloe's  (or  Bendloe's)  Eeports,  King's  Bench  and 

Common  Pleas,  fol.,  1  vol.,  1515 — 1627 
Benloe  and  Dalison's  Eeports,  Common  Pleas,  fol., 

1  vol.,  1357—1579 

Bingham's  Eeports,  Common  Pleas,  10  vols.,  1822 — 
1834 

Bingham's  New  Cases,  Common  Pleas,  6  vols.,  1834 
—1840 

Bittleston's  Practice  Cases  in  Chambers  under  the 
Judicature  Acts,  1873  and  1875,  1  vol.,  1875—1876 

Bittleston's  Eeports  in  Chambers  (Queen's  Bench 
Division),  1  vol.,  1883—1884 

Blackstone's  Commentaries 

Blackham,  Dundas,  and  Osborne's  Eeports,  Practice 
and  Nisi  Prius  (Ireland),  1  vol.,  1846—1848 

Bligh's  Eeports,  House  of  Lords,  4  vols.,  1819—1821 

Bligh's  Eeports,  House  of  Lords,  New  Series,  11 
vols.,  1827—1837 

Bosanquet  and  Puller's  Eeports,  Common  Pleas, 
3  vols.,  1796—1804 

Bosanquet  and  Puller's  New  Eeports,  Common  Pleas, 

2  vols.,  1804—1807 

Bracton  De  Legibus  et  Consuetudinibus  Angliae 
Sir  J.  Brooke's  Abridgment 

W.  Brown's  Chancery  Eeports,  4  vols.,  1778—1794 
W.  Gr.  Brooke's  Ecclesiastical  Eeports,  Privy  Council, 

1  vol.,  1850—1872 
Sir  E.  Brooke's  New  Cases,  1  vol.,  1515 — 1558 
J.  Brown's  Cases  in  Parliament,  8  vols.,  1702 — 1800 
M.  P.  Brown's  Supplement  to  Morison's  Dictionary 

of  Decisions,  Court  of  Session  (Scotland),  5  vols. 
M.  P.  Brown's  Synopsis  of  Decisions,  Court  of  Session 

(Scotland),  4  vols.,  1532—1827 
Broderip  and  Bingham's  Eeports,   Common  Pleas, 

3  vols.,  1819—1822 
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Brod.  &  F. 
Broun 

Brown.  «&  Lush. 

Brownl. 

Bruce 

Buchan 

Buck 
Bulst. 

Bunb. 

Burr. 
Burr.  S.  C 

Bui-rell  . 


0.  A. 
C.  B. 

C.  B.  (N.  s.) 

C.  C.  Ct.  Cas. 

C.  L.  E.  .. 
C.  P.  D.  . . 

C.  &  P.  . . 

Cab.  &  El. 

Oald.  Mag.  Cas. 
Caltb.     . . 

Camp. 

Carp.  Pat.  Cas. 
Car.  &  Kir. 

Car.  &  M. 

Cart. 

Carth.     . . 
Cary_ 

Cas.  in  Ch. 
Cas.  Pract.  K.  B. 
Cas.  Sett. 

Cas.  temp.  Finch. 
Cas.  temp.  King 

Cas.  temp.  Talb. . . 
Ch.  (preceded  by  date) 

Ch.  App  

Ch.  D  

Ch.  Eob  


Brodrick  and  Fremantle's  Ecclesiastical  Eeports, 

Privy  Council,  1  vol.,  1705—1864 
Broun's  Justiciary  Eeports  (Scotland),  2  vols.,  1842 — 

1845 

Browning  and  Lushington's  Eeports,  Admiralty, 

1  vol.,  1863—1866 
Brownlow  and  Goldesborough's  Eeports,  Common 

Pleas,  2  parts,  1569—1624 
Bmce's  Decisions,  Court  of  Session  (Scotland),  1714 

—1715 

Buchanan's  Eeports,  Court  of  Session  and  J usticiary 

(Scotland),  1806—1813 
Buck's  Cases  in  Bankruptcy,  1  vol.,  1816 — 1820 
Bulstrode's  Reports,  Kiig's  Bench,  foL,  3  parts  in 

1  vol.,  1610—1626 
Bunbury's  Eeports,  Exchequer,  foL,  1  vol.,  1713 — 

1741 

Burrow's  Eeports,  King's  Bench,  5  vols.,  1756 — 1772 
Burrow's  Settlement  Cases,  King's  Bench,  1  vol., 
1733—1776 

Burrell's  Eeports,  Admiralty,  ed.  by  Marsden,  1  vol., 
1648—1840 

Court  of  Appeal 

Common  Bench  Eeports,  18  vols.,  1845 — 1856 
Common  Bench  Eeports,  New  Series,  20  vols.,  1856 — 
1865 

Central  Criminal  Court  Cases  (Sessions  Papers),  1834 

— (current) 
Common  Law  Eeports,  3  vols.,  1853 — 1855 
Law  Eeports,  Common  Pleas  Division,  5  vols.,  1875 

—1880 

Carrington  and  Payne's  Eeports,  NisiPrius,  9  vols., 
1823—1841 

Cababe  and  Ellis's  Eeports,  Queen's  Bench  Division, 

1  vol.,  1882—1885 
Caldecott's  Magistrates  Cases,  1  vol.,  1777 — 1786 
Oalthrop's  City  of  London  Cases,  King's  Bench,  1  vol., 

1609—1618 

Campbell's  Eeports,  Nisi  Prius,  4  vols.,  1807 — 1816 
Oarpmael's  Patent  Oases,  2  vols.,  1602—1842 
Carrington  and  Kirwan's  Eeports,  Nisi  Prius;  3  vols., 
1815—1853 

Carrington  and  Marshman's  Eeports,   Nisi  Prius, 

1  vol.,  1841—1843 
Carter's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1664 — 

1673 

Carthew's  Eeports,  King's  Bench,  fol.,  1  vol.,  1687 — 
1700 

Gary's  Eeports,  Chancery,  1  vol. 
Cases  in  Chancery,  fol.,  3  parts,  1660 — 1697 
Cases  of  Practice,  King's  Bench,  1  vol.,  1655 — 1775 
Cases  of  Settlements  and  Eemovals,  1  vol.,  1689 — 
1727 

Cases  temp.  Finch,  Chancery,  fol.,  1  vol.,  1673 — 1680 
Select  Cases  ^erjip.  King,  Chancery,  fol.,  1  vol.,  1724 
—1733 

Cases  in  Equity  temp.  Talbot,  fol.,  1  vol.,  1730—1737 
Law  Eeports,  Chancery  Division,  since  1890  (e.^". 
[1891]  1  Ch.) 

Law  Eeports,  Chancery  Appeals,  10  vols.,  1865 — 1875 
Law  Eeports,  Chancery  Division,  45  vols.,  1875 — 1890 
Christopher  Eobinson's  Eeports,  Admiralty,  6  vols., 
1798—1808 
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Char.  Pr.  Cas.  . , 
Char.  Cham.  Cas. 
Chit  

CI.  &  Fin. 

Clay  

Clif .  &  Eick.     . , 

Clif .  &  Steph.    . . 

Cockb.  &  Eowe  . 
Co.  Ent. 
Co.  Inst. 
Co.  Litt. 
Co.  Eep. 
CoU. 

Coll.  Jurid. 
CoUes 
Colt. 
Com. 

Com.  Cas 
Com.  Dig 
Comb. 

Con.  &  Law. 

Cooke  &  Al. 

Cooke,  Pr.  Cas. 

Cooke,  Pr.  Eeg. . . 

Coop.  G. . . 
Coop.  Pr.  Cas.   . . 

Coop.  temp.  Brough. 

Coop.  temp.  Cott. 

Corb.  &  D. 
Couper    . . 

Cowp. 

Cox,  0.  C. 
Cox  &  Atk. 

Cox,  Eq.  Cas.  . . 
Cox,  M.  &  H.    . . 

Cr.  &  J  

Cr.  &  M  

Cr.  M.  &  E. 

Cr.  &  Ph. 

Cr.  App.  Eep.    . . 
Craw.  &D. 


Charley's  New  Practice  Eeports,  3  vols.,  1875 — 1876 
Charley's  Chamber  Cases,  1  vol.,  1875 — 1876 
Chitty's  Practice  Eeports,  King's  Bench,  2  vols., 
1770—1822 

Clark  and  Pinnelly's  Eeports,  House  of  Lords,  12 

vols.,  1831—1846 
Clayton's  Eeports  and  Pleas  of  Assises  at  Torke, 

1  vol.,  1631—1650 

Clifford  and  Eickards'  Locus  Standi  Eeports,  3  vols., 
1873—1884 

CHfford  and  Stephens'  Locus  Standi  Eeports,  2  vols. 
1867—1872 

Cockbui-n  and  Eowe's  Election  Cases,  1  vol.,  1833 

Coke's  Entries 

Coke's  Institutes 

Coke  on  Littleton  (1  Inst.) 

Coke's  Eeports,  13  parts,  1572 — 1616 

Oollyer's  Eeports,  Chancery,  2  vols.,  1844—1846 

Collectanea  Juridica,  2  vols. 

CoUes'  Cases  in  Parliament,  1  vol.,  1697—1713 

Coltman's  Eegistration  Cases,  1  vol.,  1879 — 1885 

Comyns'  Eeports,  King's  Bench,  Common  Pleas,  and 

Exchequer,  fol.,  2  vols.,  1695—1740 
Commercial  Oases,  1895 — (current) 
Comyns'  Digest 

Comberbach's  Eeports,  King's  Bench,  fol.,  1  vol., 
1685—1698 

Connor  and  Lawson's  Eeports,  Chancery  (Ireland), 

2  vols.,  1841—1843 

Cooke  and  Alcock's  Eeports,  King's  Bench  (Ireland), 

1  vol.,  1833—1834 
Cooke's  Practice   Eeports,  Common  Pleas,  1  vol., 

1706—1747 

Cooke's  Practical  Eegister  of  the  Common  Pleas, 

1  vol.,  1702—1742 
G.  Cooper's  Eeports,  Chancery,  1  vol.,  1792 — 1815 
C.  P.  Cooper's  Eeports,  Chancery  Practice,  1  vol,, 

1837—  1838 

C.  P.  Cooper's  Cases  temp.  Brougham,  Chancery, 

1  vol.,  1833—1834 

C.  P.  Cooper's  Cases  temp.  Cottenham,  Chancery, 

2  vols.,  1846 — 1848  (and  miscellaneous  earlier  cases) 
Corbett  and  Daniell's  Election  Cases,  1  vol.,  1819 
Couper's  Justiciary  Eeports  (Scotland),  5  vols.,  1868 

—1885 

Cowper's  Eeports,  liing's  Bench,  2  vols.,  1774 — 
1778 

E.  W.  Cox's  Criminal  Law  Cases,  1843 — (current) 
Cox  and  Atkinson's  Eegistration  Appeal  Cases,  1  vol., 
1843—1846 

S.  C.  Cox's  Equity  Cases,  2  vols.,  1745—1797 

Cox,  Macrae,  and  Hertslet's  County  Courts  Oases  and 

Appeals,  Vol.  I.,  1846—1852 
Crompton  and  Jervis's  Eeports,  Exchequer,  2  vols., 

1830—1832 

Crompton  and  Meeson's  Eeports,  Exchequer,  2  vols., 
1832—1834 

Crompton,  Meeson,  and  Eoscoe's  Eeports,  Exchequer, 

2  vols.,  1834—1835 
Craig  and  Phillips'  Eeports,  Chancery,  1  vol.,  1840 — 

1841 

Cohen's  Criminal  Appeal  Eeports,  1909  (current) 
Crawford  and  Dix's  Circuit  Oases  (Ireland),  3  vols., 

1838—  1846 
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Craw.  &  D.  Abr.  0. 

Cress.  Insolv.  Cas. 
Cripps'  Church  Cas. 
Cro.  Car. 


Cro.  EUz. 

Cro.  Jac. 

Cru.  Dig. 
Cuiin. 

Curt. 

Dalr. 

Dan. 

Dan.  &  LI. 

Day.  &  Mer. 

Day.  Pat.  Cas. 
Dav.  Ir.  . . 

Day 

Dea.  &  Sw. 
Deac. 

Deac.  &  Ch. 

Dears.  &  B. 

Dears.  C.  C. 
Deas  &  And. 


De  G. 
De  G.  F. 


J. 


De  G.  &  J. 

De  G.  J.  &  Sm. 

De  G.  M.  &  G. 

De  G.  &  Sm. 

Delane    . . 

Den. 
Dick. 

Dig. 
Dirl. 

Dods. 
Donnelly 
Doug.  El.  Cas. 
Doug.  (k.  b.) 
Dow- 
Dow  &  CI. 

Dow.  &  L. 


Crawford  and  Dix's  Abridged  Cases  (Ireland),  1  vol., 
1837—1838 

Cresswell's  Insolvency  Cases,  1  vol.,  1827 — 1829 
Cripps'  Church  and  Clergy  Cases,  2  parts,  1847 — 1850 
Croke's  Eeports  temp.  Charles  I.,  King's  Bench  and 

Common  Pleas,  1  vol.,  1625 — 1641 
Croke's  Eeports  temp.  Elizabeth,  King's  Bench  and 

Common  Pleas,  1  vol.,  1582—1603 
Croke's  Eeports  temp.  James  I.,  King's  Bench  and 

Common  Pleas,  1  vol.,  1603—1625 
Cruise's  Digest  of  the  Law  of  Eeal  Property,  7  vols. 
Cunningham's  Eeports,  King's  Bench,  fol.,  1  vol., 

1734—1735 

Curteis'  Ecclesiastical  Eeports,  3  vols.,  1834 — 1844 

Dalrymple's  Decisions,  Court  of  Session  (Scotland), 

fol.,  1  vol.,  1698—1720 
Daniell's  Eeports,  Exchequer  in  Equity,  1  vol.,  1817 

—1823 

Danson  and  Lloyd's  Mercantile  Cases,  1  vol.,  1828 — 
1829 

Davison  and  Merivale's  Eeports,  Queen's  Bench, 

1  vol.,  1843—1844 
Davies'  Patent  Cases,  1  vol.,  1785 — 1816 
Davys'  (or  Davies'  or  Davy's)  Eeports  (Ireland), 

1  vol.,  1604—1611 
Day's  Election  Cases,  1  vol.,  1892—1893 
Deane  and  Swabey's  Ecclesiastical  Eeports,  1  vol., 

1855—  1857 

Deacon's  Eeports,  Bankruptcy,  4  vols.,  1834 — 1840 
Deacon  and  Chitty's  Eeports,  Bankruptcy,  4  vols., 
1832—1835 

Dearsly  and  Bell's  Crown  Cases  Eeserved,  1  vol., 

1856—  1858 

Dearsly's  Crown  Cases  Eeserved,  1  vol.,  1852 — 1856 
Deas  and  Anderson's  Decisions  (Scotland),  5  vols., 
1829—1832 

De  Gex's  Eeports,  Bankruptcy,  1  vol.,  1844 — 1848 
De  Gex,  Fisher,  and  Jones's  Eeports,  Chancery, 

4  vols.,  1859—1862 
De  Gex  and  Jones's  Eeports,  Chancery,  4  vols.,  1857 

—1859 

De  Gex,  Jones,  and  Smith's  Eeports,  Chancex-y, 
4  vols.,  1862—1865 

De  Gex,  Macnaghten,  and  Gordon's  Eeports,  Chan- 
cery, 8  vols.,  1851 — 1857 

De  Gex  and  Smale's  Eeports,  Chancery,  5  vols.,  1846 
—1852 

Delane's  Decisions,  Eevision  Com'ts,  1  vol.,  1832 — 
1835 

Denison's  Crown  Cases  Eeserved,  2  vols.,  1844 — 1852 
Dickens'  Eeports,  Chancery,  2  vols.,  1559 — 1798 
Justinian's  Digest  or  Pandects 

Dirleton's  Decisions,  Court  of  Session  (Scotland), 

fol.,  1  vol.,  1665—1677 
Dodson's  Eeports,  Admiralty,  2  vols.,  1811 — 1822 
Donnelly's  Eeports,  Chancery,  1  vol.,  1836 — 1837 
Douglas'  Election  Cases,  4  vols.,  1774r — 1776 
Douglas'  Eeports,  King's  Bench,  4  vols.,  1778 — 1785 
Dow's  Eeports,  House  of  Lords,  6  vols.,  1812—1818 
Dow  and  Clark's  Eeports,  House  of  Lords,  2  vols., 

1827—1832 

Dowling  and  Lowndes'  Practice  Eeports,  7  vols., 
1843—1849 
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Dow.  &  Ey.  (k.  b.) 
Dow.  &  Ey.  (m.  c.) 
Dow.  &  Ey.  (n.  p.) 
Dowl. 

Dowl.  (n.  s.) 
Dr.  &  Wal. 
Dr.  &  War. 
Drew. 

Drew.  &  Sm. 

Drinkwater 
Drury  temp.  Nap. 

Drury  temp.  Sug. 

Dugd.  Orig. 
Dunl.  (Ct.  of  Sess.) 

Dunning. . 

Durie 

Dyer 

E.  &  B.  . . 
E.  &  E.   . . 

E.  B.  &  E. 

Eag.  &  Y. 

East 

East,  P.  C. 
Ecc.  &  Ad. 

Eden 
Edgar 

Edw. 

Elchies  . . 

Eng.  Pr.  Cas. 
Eq.  Cas.  Abr. 

Eq.  Eep. 
Esp. 

Exch.     . . 
Ex.  D  

F.  &  F  

F.  (Ct.  of  Sess.) 
Fac.  Coll.  (with  date) 


Dowling  and  Eyland'sEeports,  King's  Bench,  9  vols., 

1822—1827 

Dowling  and  Eyland's  Magistrates'  Cases,  4  vols., 
1822—1827 

Dowling  and  Eyland's  Eeports,  Nisi  Prius,  1  part, 
1822—1823 

Dowling's  Practice  Eeports,  9  vols.,  1830 — 1841 
Dowling's  Practice  Eeports,  New  Series,  2  vols., 
1841—1843 

Drury  and  Walsh's  Eeports,  Chancery  (Ireland), 

2  vols.,  1837—1841 
Drury  and  Warren's  Eeports,  Chancery  (Ireland), 

4  vols.,  1841—1843 
Drewi'y's  Eeports,  Chancery,  4  vols.,  1852 — 1859 
Drewry  and  Smale's  Eeports,  Chancery,  2  vols.,  1859 

—1865 

Drinkwater's  Eeports,  Common  Pleas,  1  vol.,  1839 
Drury's  Eeports  temp.  Napier,  Chancery  (Ireland), 

1  vol.,  1858—1859 
Drury's  Eeports  temp.  Sugden,  Chancery  (Ireland), 

1vol.,  1841—1844 
Dugdale's  Origines  Juridiciales 

Dunlop,  Court  of  Session  Cases  (Scotland),  2nd  series, 

24  vols.,  1838—1862 
Dunniug's  Eeports,  King's  Bench,  1  vol.,  1753 — 

1754 

Dm-ie's  Decisions,  Court  of  Session  (Scotland),  fol., 

1  vol.,  1621—1642 
Dyer's  Eeports,  King's  Bench,  3  vols.,  1513 — 1581 

Ellis   and  Blackburn's  Eeports,   Queen's  Bench, 

8  vols.,  1852—1858 
Ellis  and  Ellis's  Eeports,  Queen's  Bench,  3  vols., 

1858—1861 

Ellis,  Blackburn,  and  Ellis's  Eeports,  Queen's  Bench, 

1  vol.,  1858—1860 

Eagle  and  Younge's  Tithe  Cases,  4  vols.,  1223—1825 
East's  Eeports,  King's  Bench,  16  vols.,  1800—1812 
East's  Pleas  of  the  Crown 

Spinks'  Ecclesiastical  and  Admiralty  Eeports,  2  vols., 
1853—1855 

Eden's  Eeports,  Chancery,  2  vols.,  1757 — 1766 
Edgar's  Decisions,  Coui't  of  Session  (Scotland),  fol., 
1724—1725 

Edwards'  Eeports,  Admiralty,  1  vol.,  1808—1812 
Elchies'   Decisions,   Court  of    Session  (Scotland), 

2  vols.,  1733—1754 

Eoscoe's  English  Prize  Cases,  2  vols.,  1745 — 1858 
Abridgment  of  Cases  in  Equity,  fol.,  2  vols.,  1667 — 
1744 

Equity  Eeports,  3  vols.,  1853 — 1855 

Espinasse's  Eeports,  Nisi  Prius,  6  vols.,  1793 — 1810 

Exchequer  Eeports  (Welsby,  Hurlstone,  and  Gor- 
don), 11  vols.,  1847—1856 

Law  Eeports,  Exchequer  Division,  5  vols.,  1875 — 
1880 

Foster  and  Finlason's  Eeports,  Nisi  Prius,  4  vols., 
1856—1867 

Eraser,  Court  of  Session  Cases  (Scotland),  5th  series, 
1898—1906 

Faculty  of  Advocates,  Collection  of  Decisions,  Coui't 
of  Session  (Scotland),  fol.,  1st  and  2nd  series, 
21  vols.  1752 — 1825 
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Fac.  Coll.  (n. 

date) 

»  Falc. 
Falc.  &  Fitz. 
Ferg. 

Fitz-G.    . . 

Fitz.  Nat.  Brev. 
Fl.  &  K. 

Fonbl.    . . 

For. 
Forb. 

Fort.  De  Laud. 
Fortes.  Eep. 
Fost. 

Fount.    . . 

Fox  &  S.  Ir. 

Fox  &  S.  Eeg. 

Freem.  (ch.) 
Freem.  (k.  b.) 

Gal.  &  Dav. 

Gale 

Gib.  Cod. 

Giff. 

GHb. 

Gilb.  C.  P. 
Gilb.  (CH.) 
Gilm.  &  F. 

Gl.  &  J.  . . 

Glanv. 

Glanv.  EI.  Cas. 
Glascock . . 
Godb.     . , 

Gouldsb. . , 

Gow 

Gwill.     . . 

H.  &  C.  . . 
H.  &  N.  . . 


s.)  (with 


Faculty  of  Advocates,  Collection  of  Decisions,  Court 
of  Session  (Scotland),  New  Series,  16  vols.,  1825 — 
1841 

Falconer's  Decisions,  Court  of  Session  (Scotland), 

2  vols.,  fol.,  1744—1751 
Falconer  andFitzberbert's  Election  Cases,  1  vol.,  1835 

—1838 

Ferguson's  Consistorial  Decisions  (Scotland),  1  vol., 
1811—1817 

Fitz-Gibbons'  Eeports,  King's  Bench,  fol.,  1  vol., 

1728—1731 
Fitzberbert's  Natura  Brevium 

Flanagan  and  Kelly's  Eeports,  EoUs  Court  (Ireland), 

1  vol.,  1840—1842 
Fonblanque's  Eeports,  Bankruptcy,  2  parts,  1849 — 

1852 

Forrest's  Eeports,  Exchequer,  1  vol.,  1800 — 1801 
Forbes'  Decisions,  Court  of  Session  (Scotland),  fol., 

1  vol.,  1705—1713 
Fortescue,  De  Laudibus  Legum  Anglise 
Fortescue's  Eeports,  fol.,  1  vol.,  1692—1736 
Foster's  Crown  Cases,  1  vol.,  1743 — 1760 
Fountainhall's  Decisions,  Court  of  Session  (Scotland), 

fob,  2  vols.,  1678—1712 
M.  C.  Fox  and  T.  B.  C.  Smith's  Eeports,  King's 

Bench  (Ireland),  2  vols.,  1822—1825 
J.  S.  Fox  and  0.  L.  Smith's  Eegistration  Cases, 

1  vol.,  1886—1895 
Freeman's  Eeports,  Chancery,  1  vol.,  1660 — 1706 
Freeman's  Eeports,  King's  Bench  and  Common 

Pleas,  1  vol.,  1670—1704 

Gale  and  Davison's  Eeports,  Queen's  Bench,  3  vols., 
1841—1843 

Gale's  Eeports,  Exchequer,  2  vols.,  1835 — 1836 
Gibson's  Codex  Juris  Ecclesiastici  Anglicani 
Giffard's  Eeports,  Chancery,  5  vols.,  1857 — 1865 
Gilbert's  Cases  in  Law  and  Equity,  1  vol.,  1713 — 
1714 

Gilbert's  History  and  Practice   of  the  Court  of 

Common  Pleas 
Gilbert's  Eeports,  Chancery  and  Exchequer,  fol., 

1  vol.,  1706—1726 
Gilmour  and  Falconer's  Decisions,  Court  of  Session 

(Scotland),  2  parts.  Parti.  (Gilmour)  1661—1666, 

Part  II.  (Falconer)  1681—1686 
Glyn  and  Jameson's  Eeports,  Bankruptcy,  2  vols., 

1819—1828 

Glanville,  De  Legibus  et  Consuetudinibus  Eegni 
Angliae 

Glanville's  Election  Cases,  1  vol.,  1623—1624 
Glascock's  Eeports  (Ireland),  1  vol.,  1831—1832 
Godbolt's  Eeports,  Kjng's  Bench,  Common  Pleas, 

and  Exchequer,  1  vol.,  1574 — 1637 
Gouldsborough's  Eeports,  Queen's  Bench  and  King's 

Bench,  1  vol.,  1586—1601 
Gov's  Eeports,  Nisi  Prius,  1  vol.,  1818—1820 
GwiUim's  Tithe  Cases,  4  vols.,  1224—1824 

Hurlstone  and  Coltman's  Eeports,  Exchequer,  4  vols., 
1862—1866 

Hurlstone  and  Norman's  Eeports,  Exchequer,  7  vole., 
1856—1862 
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H.  &  Tw. 

H.  &  W. 

H.  L.  Cas. 
Hag.  Adm. 
Hag.  Con. 
Hag.  Ecc. 
Hailes 

Hale,  0.  L. 
Hale,  P.  0. 
Har.  &  Euth. 

Har.  &  W. 

Hare. 

Hard.     . . 
Hare 

Hawk  P.  C. 
Hayes 

Hayes  &  Jo. 

Hem.  &  M 

Het. 

Hob. 

Hodg.  . 
Hog.  . 

Holt  (adm, 


Holt  (eq.) 
Holt  (K.  B 


Holt  (N.  p 
Home,  Ot.  of  Sess, 

Hop.  &  Colt. 

Hop.  &  Ph. 

Horii,&  H. 

Hov.  Suppl, 

Hud.  &  B. 

Hume 

Hut. 

Hy.  Bl.  .. 


I.  C.  L.  E 
I.  Ch.  E. 
1.  Eq.  E. 
I.  L.  E.  . 


Hall  and  Twells'  Eeports,  Chancery,  2  vols.,  1848 — ■ 
1850 

Hurlstone   and  Walmsley's   Eeports,  Exchequer, 

1  vol.,  1840—1841 

Clark's  Eeports,  House  of  Lords,  11  vols.,  1847—1866 
Haggard's  Eeports,  Admiralty,  3  vols.,  1822 — 1838 
Haggard's  Consistorial  Eeports,  2  vols.,  1789 — 1821 
Haggard's  Ecclesiastical  Eeports,  4  vols.,  1827 — 1833 
Hailes's  Decisions,   Court  of    Session  (Scotland), 

2  vols.,  1766—1791 
Hale's  Common  Law 

Hale's  Pleas  of  the  Crown,  2  vols. 

Harrison  and  Eutherfurd's  Eeports,  Common  Pleas, 

1  vol.,  1865—1866 
Harrison  and  WoUaston's  Eeports,  King's  Bench 

and  Bail  Court,  2  vols.,  1835—1836 
Harcarse's  Decisions,  Court  of  Session  (Scotland), 

foL,  1  vol.,  1681—1691 
Hardres'  Eeports,  Exchequer,  fol.,1  vol.,  1655 — 1669 
Hare's  Eeports,  Chancery,  11  vols.,  1841 — 1853 
Hawkins's  Pleas  of  the  Crown,  2  vols. 
Hayes's  Eeports,  Exchequer  (Ireland),  1  vol.,  1830 — 

1832 

Hayes  and  Jones's  Eeports,  Exchequer  (Ireland), 

1  vol.,  1832—1834 
Hemming  and  Miller's  Eeports,  Chancery,  2  vols., 

1862—  1865 

Hetley's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1627 — 
1631 

Hobart's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1613 
—1625 

Hodges'  Eeports,  Common  Pleas,  3  vols.,  1835 — 
1837 

Hogan's  Eeports,  Eolls  Court  (Ireland),  2  vols.,  1816 
—1834 

W.  Holt's  Eiile  of  the  Eoad  Cases,  Admiralty,  1  vol., 

1863—  1867 

W.  Holt's  Equity  Eeports,  1  vol.,  1845 
Sir  John  Holt's  Eeports,  King's  Bench,  fol.,  1  vol., 
1688—1710 

E.  Holt's  Eeports,  Nisi  Prius,  1  vol.,  1815—1817 
Home's    Decisions,  Court  of    Session  (Scotland), 

fol.,  1  vol.,  1735—1744 
Hopwood  and;  Coltman's  Eegistration  Cases,  2  vols., 

1868—1878 

Hopwood  and  Philbrick's  Eegistration  Cases,  1  vol., 
1863—1867 

Horn  and  Hurlstone's  Eeports,  Exchequer,  2  vols., 
1838—1839 

Hovenden's  Supplement  to  Yesey  Jun.'s  Eeports, 

Chancery,  2  vols.,  1753 — 1817 
Hudson  and  Brooke's  Eeports,  King's  Bench  and 

Exchequer  (Ireland),  2  vols.,  1827—1831 
Hume's   Decisions,    Court  of    Session  (Scotland), 

1  vol.,  1781—1822 
Hutton's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1617 — 

1638 

Henry  Blackstone's  Eeports,  Common  Pleas,  2  vols., 
1788—1796 

Irish  Common  Law  Eeports,  17  vols.,  1849 — 1866 
Irish  Chancerjr  Eeports,  17  vols.,  1850 — 1867 
Irish  Equity  Eeports,  13  vols.,  1838—1851 
Irish  Law  Eeports,  13  vols.,  1838 — 1851 
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I.  L.  T.  . .        . .    Irish.  Law  Times,  1867 — (current) 

I.  E.  (preceded  by  date)     Irish  Eeports,  since  1893  {e.g.  [1894]  1  I.  R.) 

1.  E.  C.  L  Irish  Eeports,  Common  Law,  11  vols.,  1866—1877 

I.  E.  Eq.  . .        . .    Irish  Eeports,  Equity,  11  vols.,  1866—1877 

Ir.  Circ.  Cas.     . .        . .    Irish  Circuit  Cases,  1  vol.,  1841 — 1843 

Ir.  Jur  Irish  Jurist,  18  vols.,  1849—1866 

Ir.  L.  Eec.  1st  ser.      . .    Law  Eecorder  (Ireland)  1st  series,  4  vols.,  1827 — ' 

1831 

Ir.  L.  Eec.  (n.  s.)        . .    Law  Eecorder  (Ireland)  New  Series,  6  vols.,  1833 — 

1838 

Irv.        . .        . .        . .    Irvine's  Justiciary  Eeports  (Scotland),  5  vols.,  1852 — 

1867 


J.  Bridg.  . .        . .    Sir  John  Bridgmau's  Eeports,  Common  Pleas,  fol., 

1  vol.,  1613—1621 
J.  P.       . .        . .        . .    Justice  of  the  Peace,  1837 — (cuiTent) 

J.  Shaw,  Just.  . .       . .    J.  Shaw's  Justiciary  Eeports  (Scotland),  1  vol.,  1848 

—1852 

Jac.        .  .        . .        . .    Jacob's  Eeports,  Chancery,  1  vol.,  1821 — 1823 

Jac.  &  W.         . ,        . .    Jacob  and  Walker's  Eeports,  Chancery,  2  vols.,  1819 

—1821 

Jebb,  C.  C.       ..        ..    Jebb's  Crown  Cases  Eeserved  (Ireland),  1  vol.,  1822 

—1840 

Jebb  &  B.         . .        . .    Jebb  and  Bom-ke's  Eeports,  Queen's  Bench  (Ireland), 

1  vol.,  1841—1842 

Jebb  &  S.         . .       . .    Jebb  and  Symes'  Eeports,  Queen's  Bench  (Ireland), 

2  vols.,  1838—1841 

Jenk  Jenkins'  Eeports,  1  vol.,  1220—1623 

Jo.  &  Car.         . .        . .    Jones  and  Carey's  Eeports,  Exchequer  (Ireland), 

1  vol.,  1838-  1839 

Jo.  &  Lat.         . .        . .    Jones  and  La  Touche's  Eeports,  Chancery  (Ireland), 

3  vols.,  1844—1846 

Jo.  Ex.  Ir.        . .        . .    T.  Jones'  Eeports,  Exchequer  (Ireland),  2  vols.,  1834 

—1838 

John.      ..        ..        ..    Johnson's  Eeports,  Chancery,  1  vol.,  1858 — 1860 

John.  &  H.       . ,        . .    Johnson  and  Hemming's  Eeports,  Chancery,  2  vols., 

1860—1862 

Jur.        . .        . .        . .    Jui'ist  Eeports,  18  vols.,  1837 — 1854 

Jur.  (n.  s.)       . .        . .    Jurist  Eeports,  New  Series,  12  vols.,  1855 — 1867 

Just.  Inst.        . .        . .    Justinian's  Institutes 


K.  &  G.  . .       . .       . .    Keane  and  Grant's  Eegistration  Cases,  1  vol.,  1854 — 

1862 

E.  &  J.   . .       . .       . .    Kay  and  Johnson's  Eeports,  Chancery,  4  vols., 

1853—1858 

K.  B.  (preceded  by  date)   Law  Eeports,  King's  Bench  Division,  since  1900 

[e.g.,  [1901]  2  K.  B.) 
Kames,  Diet.  Dec.       . .    Kames,  Dictionary  of  Decisions,  Court  of  Session 

(Scotland),  fol.,  2  vols.,  1540—1741 
Kames,  Eem.  Dec.      . .    Kames,  Eemarkable  Decisions,  Court  of  Session 

(Scotland),  2  vols.,  1716—1752 
Kames,  Sel.  Dec.        . .    Kames,  Select  Decisions,  Court  of  Session  (Scotland), 


1  vol.,  1752—1768 
Kay        . .        . .        . .    Kay's  Eeports,  Chancery,  1  vol.,  1853 — 1854 

Keb  Keble's  Eeports,  fol.,  3  vols.,  1661—1677 

Keen   Keen's  Eeports,  EoUs  Court,  2  vols.,  1836—1838 

Keil.       ..        ..        ..    Keilwey's  Eeports,  King's  Bench,  fol.,  1  vol.,  1327 — 

1578 

Kel.       . .       . .       . .    Sir  John  Kelyng's  Eeports,  Crown  Cases,  fol.,  1  vol., 

1662—1707 

Kel.  W  W.  Kelynge's  Eeports,  fol.,  1  vol.,  Chancery,  1730— 

1732;  King's  Bench,  fol.,  1731—1734 

Keny.     . .       . .       . .    Kenyon's  Notes  of  Cases,  King's  Bench,  2  vols., 

1753—1759 
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Keny.  (CH.) 

Kilkerran 

Knapp 
Kn.  &  Omb. 


L.  A  

L.  &  G.  temp.  Plunk.  . 

L.  &  Or.  temp.  Sugd. 

L.  &  Welsb  

L.  G.  E  

L.  J  

L.  J.  (ADM,)        .  . 

L.  J.  (bcy.) 

L.  J.  (CH.) 

L.  J.  (c.  p.) 

L.  J.  (eccl.) 

L.  J.  (ex.) 

L.  J.  (ex.  eq.)  . . 

L.  J.  (k.  b.  or  Q.  B.)    . . 

L.  J.  (m.  c.) 

L.  J.  N.  C  

L.  J.  (o.  s.) 

I^- J-(P-)  

L.  J.  (p.  &  M.)    ,  . 
L.  J.  (p.  c.) 

L.  J.  (p.  M.  &  A.) 

L.  M.  &  P  

L.  E  

L.  E.  A.  &  E  

I,.  E.  0.  0.  E  

L.  E.  0.  P  

L.  E.  Eq  

L.  E.  Exch  

L.  E.  H.  L  

L.  E.  Ind.  App. 

L.  E.  Ind.  App,  Supp. 
Vol. 

L,  E,  Ir  

L,  E,  P,  0  

L,  E,  P,  &  D    , . 

L.  E.  Q.  B  

L.  E.  Sc.  &  Div. 

L.  T  

L.  T.  Jo  

L.  T.  (o.  a.) 


Chancery  Cases  in  Vol.  II.  of  Kenyon's  Notes  of 

Cases,  1753 — 1754 
Kilkerran's  Decisions,  Court  of  Session  (Scotland), 

fol.,  1  vol.,  1738—1752 
Knapp's  Eeports,  Privy  Council,  3  vols.,  1829—1836 
Knapp  and  Ombler's  Election  Cases,  1  vol.,  1834 — 

1835 

Lord  Advocate 

Lloyd  and  Goold's  Eeports  temp.  Plunkett,  Chancery 

(Ireland),  1  vol.,  1834—1839 
Lloyd  and  Goold's  Eeports  temp.  Sugden,  Chancery 

(Ireland),  1  vol,,  1835 
Lloyd  and  Welsby's  Commercial  and  Mercantile 

Cases,  1  vol,,  1829—1830 
Local  Government  Eeports,  1902 — (current) 
Law  Journal,  1866 — (current) 
Law  Journal,  Admiralty,  1865 — 1875 
Law  Journal,  Bankruptcy,  1832 — 1880 
Law  Journal,  Chancery,  1822 — (current) 
Law  Journal,  Common  Pleas,  1822 — 1875 
Law  Journal,  Ecclesiastical  Cases,  1866 — 1875 
Law  Journal,  Exchequer,  1830—1875 
Law  Journal,  Exchequer  in  Equity,  1835 — 1841 
Law  Journal,  King's  Bench  or  Queen's  Bench, 

1822— (current). 
Law  Journal  Magistrates'  Cases,  1826 — 1896 
Law  Journal,  Notes  of  Oases,  1866—1892  (from  1893, 

see  Law  Journal). 
Law  Journal,  Old  Series,  10  vols.,  1823—1831 
Law  Journal,  Probate,  Divorce  and  Admiralty,  1875 

— (current) 

Law  Journal,  Probate  and  Matrimonial  Oases,  1858 — 

1859,  1866—1 875 
Law  Journal,  Privy  Council,  1865 — (current) 
Law  Journal,  Probate,  Matrimonial  and  Admiralty, 

1860—1865 

Lowndes,  Maxwell,   and   Pollock's  Eeports,  Bail 

Court  and  Practice,  2  vols.,  1850 — 1851 
Law  Eeports 

Law  Eeports,  Admiralty  and  Ecclesiastical  Cases, 

4  vols.,  1865—1875 
Law  Eeports,  Crown  Oases  Eeserved,  2  vols.,  1865 — 

1875 

Law  Eeports,  Common  Pleas,  10  vols.,  1865 — 1875 
Law  Eeports,  Equity  Oases,  20  vols.,  1865 — 1875 
Law  Eeports,  Exchequer,  10  vols.,  1865 — 1875 
Law  Eeports,  English  and  Irish  Appeals  and  Peerage 

Claims,  House  of  Lords,  7  vols.,  1866 — 1875 
Law  Eeports,  Indian  Appeals,  Privy  Council,  1873 — 

(current) 

Law    Eeports,    Indian    Appeals,   Privy  Council, 

Supplementary  Volume,  1872 — 1873 
Law  Eeports  (Ireland),  Chancery  and  Common  Law, 

32  vols.,  1877—1893 
Law  Eeports,  Privy  Council,  6  vols.,  1865 — 1875 
Law  Eeports,  Probate  and  Divorce,  3  vols.,  1865 — 

1875 

Law  Eeports,  Queen's  Bench,  10  vols.,  1865 — 1875 
Law  Eeports,  Scotch  and  Divorce  Appeals,  House 

of  Lords,  2  vols.,  1866—1875 
Law  Times  Eeports,  1859 — (current) 
Law  Times  Newspaper,  1843 — (current) 
Law  Times  Eeports,  Old  Series,  34  vols.,  1843—1860 
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Lane 
Lat. 

Laws.  Reg.  Oas. 
Ld.  Eaym. 

Leach 
Lee 

Lee  temp.  Hard. 
Le.  &  Ca. 
Leon. 
Lev. 

Lew.  CO. 

Ley 

Lib.  Ass. 
Lilly  .. 

Litt  

Lofft 

Long.  &  T. 

Lud.  E.  0. 
Lumley,  P.  L.  C. 
Lush. 

Lut  

Lut.  Eeg.  Cas.  . . 

Lynd  

M.  &  S  

M.  &  W.  . 

Mac.  &  G. 

Mac.  &  H. 

M'OIe  

M'Cle.  &  To.    . . 

Macfarlane 

Macl.  &  Eob.    . . 

Macph.  (Ct.  of  Sess.) 

Macq. 

Macr. 

Madd  

Madd.  &  G. 

Madox    . . 
Madox,  Exch.   . . 

Man.  &  G. 


Lane's  Eeports,  Exchequer,  fol.,  1  vol.,  1605 — 1611 
Latch's Eeports,  King's  Bench,  fol.,  1  vol.,  1625—1628 
Lawson's  Eegistration  Cases,  1885 — (current) 
Lord  Eaymond's  Eeports,  King's  Bench  and  Common 

Pleas,  3  vols.,  1694—1732 
Leach's  Crown  Cases,  2  vols.,  1730 — 1814 
Sir  G.  Lee's  Ecclesiastical  Judgments,  2  vols.,  1752 — 

1758 

T.  Lee's  Casestemp.  Hardwicke,  King's  Bench,  1  vol., 
1733—1738 

Leigh  and  Cave's  Crown  Cases  Eeserved,  1  vol.,  1861 
—1865 

Leonard's  Eeports,  King's  Bench,  Common  Pleas 

and  Exchequer,  fol.,  4  parts,  1552 — 1615 
Levinz's  Eeports,  King's  Bench  and  Common  Pleas, 

fol.,  3  vols.,  1660—1696 
Lewin's  Crown   Cases  on  the  Northern  Circuit, 

2  vols.,  1822—1838 
Ley's  Eeports,  King's  Bench,  fol.,  1  vol.,  1608—1629 
Liber  Assisarum,  Year  Books,  1 — 51  Edw.  IIL 
Lilly's  Eeports  and  Pleadings  of  Cases  in  Assize,  fol., 

1  vol. 

Littleton's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1627 
—1631 

Lofft's  Eeports,  King's  Bench,  fol.,  1  vol.,  1772—1774 
Longfield  and  Townsend's  Eeports,  Exchequer  (Ire- 
land), 1  vol.,  1841—1842 
Luders'  Election  Cases,  3  vols.,  1784 — 1787 
Lumley 's  Poor  Law  Cases,  2  vols.,  1834 — 1842 
Lushington's  Eeports,  Admiralty,  1  vol.,  1859 — 1862 
Sir  E.  Lutwyche's  Entries  and  Eeports,  Common 

Pleas,  2  vols.,  1682—1704 
A.  J.  Lutwyche's  Eegistration  Cases,  2  vols.,  1843 — 
1853 

Lyndwood,  Provinciale,  fol.,  1  vol. 

Maule  and  Selwyn's  Eeports,  King's  Bench,  6  vols., 
1813—1817 

Meeson  and  Welsby's  Eeports,  Exchequer,  16  vols., 
1836—1847 

Macnaghten  and  Gordon's  Eeports,  Chancery,  3  vols., 
1849—1852 

Macrae  and  Hertslet's  Insolvency   Cases,    1  vol., 
1847—1852 

M'Cleland's  Eeports,  Exchequer,  1  vol.,  1824 
M'Cleland  and  Younge's  Eeports,  Exchequer,  1  vol., 
1824—1825 

Macfarlane's  Jury  Trials,  Court  of  Session  (Scotland), 

3  parts,  1838—1839 
Maclean  and  Bobinson's  Scotch  Appeals  (House  of 

Lords),  1  vol.,  1839 
Macpherson,  Court  of  Session  (Scotland),  3rd  series, 

11  vols.,  1862—1873 
Macqueen's  Scotch  Appeals,  House  of  Lords,  4  vols., 

1849—1865 
Macrory's  Patent  Cases,  2  parts,  1847 — 1856 
Maddock's  Eeports,  Chancery,  6  vols.,  1815 — 1821 
Maddock  and  Geldart's  Eeports,  Chancery,  1  vol., 

1819—1822  (Vol.  VI.  of  Madd.) 
Madox's  Eormulare  Anglicanum 
Madox's  History  and  Antiquities  of  the  Exchequer, 

2  vols. 

Manning  and  Granger's  Eeports,  Common  Pleas, 
7  vols.,  1840—1845 
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Man.  &  Ey.  (k.  b, 

Man,  &  Ry.  (m.  c 

Mans. 

Mar.  L.  C. 

March 

Marr. 
Marsh.    . . 

Mayn. 


Meg. 
Mer. 
Milw. 

Mod.  Eep. 
Mol. 

Mont. 
Mont.  &  A. 

Mont.  &  B. 

Mont.  &  Ch. 

Mont.  D.  &  De  G, 

Mont.  &  M. 

Moo.  P.  C.  C. 
Moo.  P.  C.  0.  (N.  s.) 

Moo.  Ind.  App. 

Moo.  &  P. 

Moo.  &  S. 

Mood.  &  M. 

Mood.  &  R. 

Mood.  C.  C. 
Moore  (k.  b.) 

Moore  (c.  P.) 

Mor.  Diet. 

Morr. 
Mos. 

Muip.  &  H. 
Murr. 
My.  &  Cr. 
My.  &  K. 


Manning    and  Eyland's  Eeports,    King's  Bench 

0  vols.,  1827—1830 

Manning  and  Eyland's  Magistrates'  Cases,  3  vols., 
1827—1830 

Manson's  Bankruptcy  and  Company  Cases,  1893 — 
(current) 

Maritime  Law  Eeports  (Crockford),  3  vols.,  1860 — 
1871 

March's  Eeports,  King's  Bench  and  Common  Pleas, 

1  vol.,  1639—1642 

Marriott's  Decisions,  Admiralty,  1  vol.,  1776 — 1779 
Marshall's  Eeports,  Common  Pleas,  2  vols.,  1813 — 
1816 

Maynard's  Eeports,  Exchequer  Memoranda  of  Edw. 
I.  and  Year  Books  of  Edw.  II.,  Year  Books,  Part  I., 
1273—1326 

Megone's  Companies  Acts  Cases,  2  vols.,  1889 — 1891 
Merivale's  Eeports,  Chancery,  3  vols.,  1815 — 1817 
Milward's Ecclesiastical  Eeports  (Ireland),  1  vol.,  1819 
—1843 

Modern  Eeports,  12  vols.,  1669 — 1755 
Molloy's  Eeports,  Chancery  (Ireland),  3  vols.,  1808 — 
1831 

Montagu's  Eeports,  Bankruptcy,  1  vol.,  1829 — 1832 
Montagu  and  Ayrton's  Eeports,  Banki'uptcy,  3  vols., 
1832—1838 

Montagu  and  Bligh's  Eeports,  Bankruptcy,  1  vol., 
1832—1833 

Montagu  and  Chitty's  Eeports,  Bankruptcy,  1  vol., 
1838—1840 

Montagu,  Deacon,  and  De  Gex's  Eeports,  Bank- 
ruptcy, 3  vols.,  1840—1844 

Montagu  and  Macarthm''s  Eeports,  Bankruptcy, 
1  vol.,  1826—1830 

Moore's  Privy  Council  Cases,  15  vols.,  1836 — 1863 

Moore's  Privy  Council  Cases,  New  Series,  9  vols., 
1862—1873 

Moore's  Indian  Appeal  Cases,  Privy  Council,  14  vols., 
1836-1872 

Moore  and  Payne's  Eeports,  Common  Pleas,  5  vols., 
1827—1831 

Moore  and  Scott's  Eeports,  Common  Pleas,  4  vols., 
1831—1834 

Moody  and  Malkin's  Eeports,  Nisi  Prius,  1  vol.,  1826 
—1830 

Moody  and  Eobinson's  Eeports,  Nisi  Prius,  2  vols., 
1830—1844 

Moody's  Crown  Cases  Eeserved,  2  vols.,  1824 — 1844 
Sir  P.  Moore's  Eeports,  King's  Bench,  foL,  1  vol., 
1485—1620 

J.  B.  Moore's  Eeports,  Common  Pleas,  12  vols.,  1817 
—1827 

Morison's  Dictionary  of  Decisions,  Court  of  Session 

(Scotland),  43  vols.,  1532—1808 
Morrell's  Eeports,  Bankruptcy,  10  vols.,  1884—1893 
Moseley's  Eeports,  Chancery,  foL,  1  vol.,  1726 — 1730 
Murphy  and  Hurlstone's  Eeports,  Exchequer,  1  vol., 

1837 

Murray's  Eeports,  Jury  Court  (Scotland),  5  vols., 
1816—1830 

Mylne  and  Craig's  Eeports,  Chancery,  5  vols.,  1835 
—1841 

Mylne  and  Keen's  Eeports,  Chancery,  3  vols.,  1832 
—1835 
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Nels  

Nev.  &  M.  (k.  b.) 

Nev.  &  M.  (m.  c.) 

Nev.  &  P.  (k.  b.) 

Nev.  «&:  P.  (m.  c.) 


New  Mag.  Cas. 


New  Pract.  Gas. 

New  Eep. 
New  Sess.  Gas. 

Nolan 

Notes  of  Cases 
Noy 

0.  Bridg. 
O'M.  &  H. 
Owen 


P.  (preceded  by  date) 

P.  D  

P.  Wms  

Palm  

Park  

Pat.  App. 
Pater.  App. 
Peake 

Peake,  Add.  Gas. 

Peck  

Per.  &  Dav. 

Per.  &  En. 

Pli  

Phil.  El.  Cas.  . . 
Phillim  

Phillim.  Eccl.  Jud. 

Pig.  &  E. 

Pitc  

Plowd  

Poll  

Poph  


Nelson's  Eeports,  Chancery,  1  vol.,  1625 — 1692 
Nevile  and  Manning's  Eeports,  King's  Bench,  6  vols., 
1832—1836 

Nevile  and  Manning's  Magistrates'  Cases,  3  vols., 
1832—1836 

Nevile  and  Perry's  Eeports,  Eng's  Bench,  3  vols., 
1836—1838 

Nevile  and  Perry's  Magistrates'  Gases,  1  vol.,  1836 — 
1837 

New  Magistrates'    Cases    (Bittleston,   Wise  and 

ParneU),  2  vols.,  1844—1848 
New  Practice  Gases  (Bittleston  and  Wise),  3  vols., 

1844—1848 
New  Eeports,  6  vols.,  1862—1865 
New  Sessions  Magistrates'  Gases  (Carrow,  Hamer- 

ton,  Allen,  etc.),  4  vols.,  1844 — 1851 
Nolan's  Magistrates'  Cases,  1  vol.,  1791—1793 
Notes  of  Cases  in  the  Ecclesiastical  and  Maritime 

Courts,  7  vols.,  1841—1850 
Noy's  Eeports,  King's  Bench,  fol.,  1  vol.,  1558 — 1649 

Sir  Orlando  Bridgman's  Eeports,  Common  Pleas, 

1  vol.,  1660—1666 
O'Malley  and  Hardcastle's  Election  Cases,  1869 — 

(current) 

Owen's  Eeports,  King's  Bench  and  Common  Pleas, 
fol.,  1  vol.,  1557—1614 

Law  Eeports,  Probate,  Divorce,  and  Admiralty  Divi- 
sion, since  1890  {e.g.,  [1891]  P.) 

Law  Eeports,  Probate,  Divorce,  and  Admiralty  Divi- 
sion, 15  vols.,  1875—1890 

Peere  Williams'  Eeports,  Chancery  and  King's 
Bench,  3  vols.,  1695—1735 

Palmer's  Eeports,  King's  Bench,  fol.,  1  vol.,  1619 — 
1629 

Parker's  Eeports,  Exchequer,  fol.,  1  vol.,  1743 — 
1766 

Paton's  Scotch  Appeals,  House  of  Lords,  6  vols., 
1726—1822 

Paterson's  Scotch  Appeals,  House  of  Lords,  2  vols., 
1851—1873 

Peake's  Eeports,  Nisi  Prius,  1  vol.,  1790—1794 
Peake's  Additional  Oases,  Nisi  Prius,  1  vol.,  1795 — 
1812 

Peckwell's  Election  Oases,  2  vols.,  1803—1804 
Perry  and  Davison's  Eeports,  Queen's  Bench,  4  vols., 
1838—1841 

Perry  and  Knapp's  Election  Cases,  1  vol.,  1833 
Phillips'  Eeports,  Chancery,  2  vols.,  1841 — 1849 
Philipps'  Election  Cases,  1  vol.,  1780 
J.  Phillimore's  Ecclesiastical  Eeports,  3  vols.,  1754 — 
1821 

Sir  E.  Phillimore's  Ecclesiastical  Judgments,  1  vol., 
1867—1875 

Pigott  and  Eodwell's  Eegistration  Cases,  1  vol.,  1843 
—1845 

Pitcairn's  Criminal  Trials  (Scotland),  3  vols.,  1488 — 
1624 

Plowden's  Eeports,  fol.,  2  vols.,  1550 — 1579 
Pollexfen's  Eeports,  King's  Bench,  fol.,  1  vol.  1670 
—1682 

Popham's  Eeports,  King's  Bench,  fol.,  1  vol.,  1591 — 
1627 


H.L. — XII. 
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Pow.  E.  &  D.    . .        . .    Power,  Rodwell,  and  Dew's  Election  Cases,  2  vols., 

1848—1856 

Prec.  Ch  Precedents  in  Chancery,  fol.,  1  vol.,  1689—1722 

Price       . .        . .        .  .    Price's  Eeports,  Exchequer,  13  vols.,  1814 — 1824 

Q.  B.  . .  . .  . .  Queen's  Bench  Eeports  (Adolphus  and  Ellis,  New- 
Series),  18  vols.,  1841—1852 

Q.  B.  (preceded  by  date)   Law  Eeports,  Queen's  Bench  Division,  1891 — 1901 

{e.g.,  [1891]  1  Q.  B.) 

Q.  B.  D.  . .       . .       . .    Law  Eeports,   Queen's  Bench  Division,  25  vols., 

1875—1890 


E. 

E.  (Ct.  of  Sess.) 

E.  P.  C.  . . 
E.  E.      . . 
E.  S.  C.  .. 
East. 
Eayn. 

Eeal  Prop.  Cas. 
Eep.  Ch.  . . 
Eick,  &  M. 

Eick.  &  S. 

Eidg.  temp.  H. 

Eidg.  L.  &  S. 

Eidg.  Pari.  Eep 

Eob.  Eccl. 
Eob.  L.  &  W. 

Eobert.  App. 

Eobin.  App. 

EoU.  Abr. 
EoU.  Eep. 
Eom. 

Eose 

Eoss,  L.  C. 

Eowe 

Eul.  Cas. 
Euss. 

Euss.  &  M. 
Euss.  &  Ey. 


Ey.  &  Can.  Cas. 
Ey.  &  Can.  Tr.  Cas. 
Ey.  &  M. 


The  Eeports,  15  vols.,  1893—1895 

Eettie,  Court  of  Session  Cases  (Scotland),  4th  series, 

25  vols.,  1873—1898 
Eeports  of  Patent  Cases,  1884 — (current) 
Ee vised  Eeports 
Eules  of  the  Supreme  Court 
Eastell's  Entries 

Eayner's  Tithe  Cases,  3  vols.,  1575—1782 
Eeal  Property  Cases,  2  vols.,  1843—1847 
Eeports  in  Chancery,  fol.,  3  vols.,  1615 — 1710 
Eickards  and  Michael's  Locus  Standi  Eeports,  1  vol., 
1885—1889 

Eickards  and  Saunders'  Locus  Standi  Eeports,  1  vol., 
1890—1894 

Eidgeway's  Eeports,  temp.  Hardwicke,  1  vol..  King's 
Bench,  1733—1736;  Chancery,  1744—1746. 

Eidgeway,  Lapp,  and  Schoales'  Eeports  (Ireland), 
1  vol.,  1793—1795 

Eidgeway's  Parliamentary  Eeports  (L:eland),  3  vols., 
1784—1796 

Eobertson's  Ecclesiastical  Eeports,  2  vols.,  1844 — 1853 
Eoberts,  Leeming,  and  Wallis'  New  County  Court 

Cases,  1  vol.,  1849—1851 
Eobertson's  Scotch  Appeals,  House  of  Lords,  1  vol., 

1709—1727 

Eobinson's  Scotch  Appeals,  House  of  Lords,  2  vols., 
1840—1841 

Eolle's  Abridgment  of  the  Common  Law,  fol.,  2  vols. 
EoUe's  Eeports,  Eing's Bench,  fol.,  2  vols.,  1614—1625 
Eomilly's  Notes  of  Cases  in  Equity,  1  part,  1772 — 
1787 

Eose's  Eeports,  Bankruptcy,  2  vols.,  1810 — 1816 
Eoss's  Leading  Cases  in  Commercial  Law  (England 

and  Scotland),  3  vols. 
Eowe's  Eeports  (England  and  Lreland),  1  vol.,  1798 — 

1823 

Campbell's  Euling  Cases,  25  vols. 
Eussell's  Eeports,  Chancery,  5  vols.,  1824 — 1829 
Eussell  and  Myhie's  Eeports,  Chancery,  2  vols.,  1829 
—1833 

Eussell  and  Eyan's  Crown  Cases  Eeserved,  1  vol., 
1800—1823 

Eailway  and  Canal  Cases,  7  vols.,  1835 — 1854 
Eailway  and  Canal  Traffic  Cases,  1855 — (current) 
Eyan  and  Moody's  Eeports,  Nisi  Prius,  1  vol.,  1823 
—1826 


S.  C.       . ,       . .       . ,    Same  Case 

S.  C.  (preceded  by  date)    Court  of  Session  Cases  (Scotland),  since  1906  {e.g., 

[1908]  S.  C.) 
S.-G.       . .        . .        . .  Solicitor-General 

Saint   Saint'sDigest  of  Eegistration  Cases,1843 — 1906, .  1  vol. 
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Salk. 

Sau.  &  Sc. 

Saund.    . . 
Saund.  &  A. 

Saimd.  &  B. 

Saund.  &  C. 

Saund.  &  M. 

Sav. 

Say. 

Sc.  Jur. 
Sc.  L.  E. 
Sch.  &  Lef 

Sc.  E.  E 

Scott 
Scott  (n.  r. 

Sea.  &  Sm. 

Sel.  Cas.  Ch.  . 

Sess.  Cas.  (k.  b.) 

Sh.  &  Macl. 

Sh.  (Ct.  of  Sess.) 

Sh.  Dig.  . . 

Sh.  Just... 

Sh.  Sc.  App. 

Sh.  Teind  Ct. 

Shep.  Touch. 
Show. 

Show.  Pari.  Cas 

Sid. 

Sim. 

Sim.  (N.  s.) 
Sim.  &  St. 
Skin. 

Sm.  &  Bat. 

Sm.  &  Q-... 

Smith,  K  B. 

Smith,  L.  C. 
Smith,  Eeg.  Cas 


Salkeld's  Eeports,  King's  Bench,  3  vols.,  1689— 1712 
Sausse  and  Scully's  Eeports,  Eolls  Court  (Ireland), 

1  vol.,  1837—1840 

Saunders's  Eeports,  King's  Bench,  2  vols.,  1666—1672 
Saunders  and  Austin's  Locus  Standi  Eeports,  2  vols., 
1895—1904 

Saunders  and  Bidder's  Locus  Standi  Eeports,  1905 — 
(current) 

Saunders  and  Cole's  Eeports,  Bail  Court,  2  vols.,  1846 
—1848 

Saunders  and  Macrae's  County  Courts  and  Insolvency 
Cases  (County  Courts  Cases  and  Appeals,  Yols.  II. 
and  III.),  2  vols.,  1852—1858 

Savile's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1580 — 
1591 

Sayer's  Eeports,  King's  Bench,  fol.,  1  vol.,  1751 — 
1756 

Scottish  Jurist,  46  vols.,  1829—1873 

Scottish  Law  Eeporter,  1865 — (current) 

Schoales  and  Lefroy's  Eeports,  Chancery  (Ireland), 

2  vols.,  1802—1806 
Scots  Eevised  Eeports 

Scott's  Eeports,  Common  Pleas,  8  vols.,  1834 — 1840 
Scott's  New  Eeports,  Common  Pleas,  8  vols.,  1840 — 
1845 

Searle  and  Smith's  Eeports,  Probate  and  Divorce, 

1  vol.,  1859—1860 
Select  Oases  in  Chancery,  fol.,  1  vol.,  1685 — 1698 

(Pt.  III.  of  Cas.  in  Ch.) 
Sessions  Settlement  Cases,  King's  Bench,  2  vols., 

1710—1747 

Shaw  and  Maclean's  Scotch  Appeals,  House  of  Lords, 

3  vols.,  1835—1838 

Shaw,  Court  of  Session  Cases  (Scotland),  1st  series, 

16  vols.,  1821—1838 
P.  Shaw's  Digest  of  Decisions  (Scotland),  ed.  by  Bell 

and  Lamond,  3  vols,  1726—1868 
P.  Shaw's  Justiciary  Decisions  (Scotland),  1  vol., 

1819—1831 

P.  Shaw's  Scotch  Appeals,  House  of  Lords,  2  vols., 
1821—1824 

P.  Shaw's  Teind  Court  Decisions  (Scotland),  1  vol., 
1821—1831 

Sheppard's  Touchstone  of  Common  Assurances 
Shower's  Eeports,  King's  Bench,  2  vols.,  1678 — 1695 
Shower's  Cases  in  Parliament,  fol.,  1  vol.,  1694 — 
1699 

Siderfin's  Eeports,  King's  Bench,  Common  Pleas, 

and  Exchequer,  fol.,  2  vols.,  1657—1670 
Simons'  Eeports,  Chancery,  17  vols.,  1826 — 1852 
Simons'  Eeports,  Chancery,  New  Series,   2  vols., 
1850—1852 

Simons  and  Stuart's  Eeports,  Chancery,  2  vols.,  1822 
—1826 

Skinner's  Eeports,  King's  Bench,  fol.,  1  vol.,  1681 — 
1697 

Smith  and  Batty's  Eeports,  King's  Bench  (Ireland), 

1  vol.,  1824—1825 
Smale  and  Giffard's  Eeports,  Chancery,  3  vols.,  1852 

—1858 

J.  P.  Smith's  Eeports,  King's  Bench,  3  vols.,  1803— 
1806 

Smith's  Leading  Cases,  2  vols. 

C.  L,  Smith's  Eegistration  Cases,  1895 — (current) 

C  2 
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Smythe  . . 

Sol.  Jo.    . . 

Spinks 
Stair  Eep. 

Stark. 
Stat.  E.  &  0.  Eev 
State  Tr.  .  . 
State  Tr.  (n.  s.) 
Stra. 

Stu.  M.  &  P. 

Sty. 
Sw. 

Sw.  &  Tr, 

Swan. 
Swin. 

Syme 


T.  &  M.  . . 
T.  Jo.  . 

T.  L.  E.  . . 

T.  Eaym. 

Taml. 
Taunt.     . . 

Tax  Cas. . . 
Term  Eep. 

Toth. 
Trist. 

Tudor,  L.  C.  Merc.  Law 

Tudor,  L.  0.  Eeal  Prop. . . 
Turn.  &  E  

Tyr  

Tyr.  &  Gr  


Vaugh.    . . 

Vent. 

Vern. 

Vern.  &  Scr. 
Ves. 

Ves.  &  B. 

Ves.  Sen. 
Vin.  Abr. 
Vin.  Supp. 

W.  Jo.    . . 


Smytke's  Eeports,  Common  Pleas  (Ireland),  1  vol., 

1839—1840 
Solicitors'  Journal,  1856— (current) 
Spinks'  Prize  Court  Cases,  2  parts,  1854 — 1856 
Stair's  Decisions,  Court  of  Session  (Scotland),  fol., 

2  vols.,  1661—1681 
Starkie's  Eeports,  Nisi  Prius,  3  vols.,  1814—1823 
Statutory  Eules  and  Orders  Eevised 
State  Trials,  34  vols.,  1163—1820 
State  Trials,  New  Series,  8  vols.,  1820—1858 
Strange's  Eeports,  2  vols.,  1716—1747 
Stuart,   Milne,   and  Peddie's  Eeports  (Scotland), 

2  vols.,  1851—1853 
Style's  Eeports,  King's  Bench,  fol.,  1  vol.,  1646—1655 
Swabey's  Eeports,  Admiralty,  1  vol.,  1855 — 1859 
Swabey  and  Tristram's  Eeports,  Probate  and  Divorce, 

4  vols.,  1858—1865 
Swanston's  Eeports,  Chancery,  3  vols.,  1818 — 1821 
Swin  ton's  Justiciary  Eeports  (Scotland),  2  vols.,  1835 

—1841 

Syme's  Justiciary  Eeports  (Scotland),  1  vol.,  1826 — 
1829 

Temple  and  Mew's  Criminal  Appeal  Cases,  1  vol., 
1848—1851 

Sir  T.  Jones's  Eeports,  King's  Bench  and  Common 

Pleas,  fol.,  1  vol.,  1669—1684 
The  Times  Law  Eeports,  1884 — (current) 
Sir  T.  Eaymond's  Eeports,  King's  Bench,  fol.,  1  vol., 

1660—1683 

Tamlyn's  Eeports,  EoUs  Court,  1  vol.,  1829—1830 
Taunton's  Eeports,  Common  Pleas,  8  vols.,  1807 — 
1819 

Tax  Cases,  1875 — (current) 

Term  Eeports  (Durnford  and  East),  fol.,  8  vols.,  1785 
—1800 

Tothill's  Transactions  in  Chancery,  1  vol.,  1559 — 1646 
Tristram's  Consistory  Judgments,  1  vol.,  1873 — 1892 
Tudor's  Leading  Cases  on  Mercantile  and  Maritime 
Law 

Tudor's  Leading  Cases  on  Eeal  Property 
Turner  and  Eussell's  Eeports,  Chancery,  1  vol.,  1822 
—1825 

Tyrwhitt's  Eeports,  Exchequer,  5  vols.,  1830 — 1836 
Tyrwhitt  and  Granger's  Eeports,  Exchequer,  1  vol., 
1835—1836 

Vaughan's  Eeports,  Common  Pleas,  fol.,  1  vol.,  1666 
—1673 

Ventris'  Eeports  (Vol.  I.,  King's  Bench;   Vol.  II., 

Common  Pleas),  foL,  2  vols.,  1668—1691 
Vernon's  Eeports,  Chancery,  2  vols.,  1680 — 1719 
Vernon  and  Scriven's  Eeports,  King's  Bench  (Ire- 
land), 1  vol.,  1786—1788 
Vesey  Jun.'s  Eeports,  Chancery,  19  vols.,  1789 — 1817 
Vesey  and  Beames's  Eeports,  Chancery,  3  vols.,  1812 
—1814 

Vesey  Sen.'s  Eeports,  2  vols.,  1747 — 1756 
Viner's  Abridgment  of  Law  and  Equity,  fol.,  22  vols. 
Supplement  to  Viner's  Abridgment   of  Law  and 
Equity,  6  vols. 

Sir  W.  Jones's  Eeports,  King's  Bench  and  Common 
Pleas,  foL,  1  vol.,  1620—1640 
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W.  N.  (preceded  by  date) 

W.  E  

WaUis  

Web.  Pat.  Cas. 
Welsh,  E,eg.  Cas. 

Went.  Off.  Ex  

West   

West  temp.  Hard. 

West.  Tithe  Cas. 
White  

White  &  Tud.  L.  0.     . . 

Wight  

WiU.  WoU.  &  Dav.      . . 

WiU.  WoU.  &  H. 

Wnies  .. 

Wilm  

Wils  

WHs.  &  S  

Wils.  (CH.) 
Wils.  (ex.) 

Win  

Wm.  Bl  

Wm.  Eob  

Wms.  Saund. 

Wolf.  &  B  

Wolf.  &  D  

WoU  

Wood  

Y.  &  0.  Ch.  Cas. 

T.  &  C.  (EX.)     . . 

Y.  &  J  

Y.  B  

Yelv  

You  


Law  Reports,  Weekly  Notes,  1866 — (current  {e.g., 

[1866]  W.  N.) 
Weekly  Reporter,  54  vols.,  1852—1906 
Wallis's  Reports,  Chancery  (Ireland),  1  vol.,  1766 — 

1791 

Webster's  Patent  Cases,  2  vols.,  1602—1855 
Welsh's  Registry  Cases  (Ireland),  1  vol.,  1832—1840 
Wentworth's  Office  and  Duty  of  Executors 
West's  Reports,  House  of  Lords,  1  vol.,  1839 — 1841 
West's  Reports  tenif.  Hardwicke,  Chancery,  1  vol., 
1736—1740 

Western's  London  Tithe  Cases,  1  vol.,  1592—1822 
White's  Justiciary  Reports  (Scotland),  3  vols.,  1886 
—1893 

White  and  Tudor's  Leading  Cases  in  Equity,  2  vols. 
Wightwick's  Reports,  Exchequer,  1  vol.,  1810 — 1811 
Willmore,  WoUaston,  and  Davison's  Reports,  Queen's 

Bench  and  Bail  Court,  1  vol.,  1837 
Willmore,  WoUaston,  and  Hodges'  Reports,  Queen's 

Bench  and  Bail  Court,  2  vols.,  1838—1839 
WiUes'  Reports,  Common  Pleas,  1  vol.,  1737—1758 
Wilmot's  Notes  of  Opinions  and  Judgments,  1  vol., 

1757—1770 

G.  Wilson's  Reports,  King's  Bench  and  Common 

Pleas,  foL,  3  vols.,  1742—1774 
Wilson  and  Shaw's  Scotch  Appeals,  House  of  Lords, 

7  vols.,  1825—1835 
J.  WUson's  Reports,  Chancery,  2  vols.,  1818—1819 
J.  Wilson's  Reports,  Exchequer  in  Equity,  1  part, 

1817 

Winch's  Reports,  Common  Pleas,  fob,  1  vol.,  1621 — 
1625 

William  Blackstone's  Reports,  King's  Bench  and 
Common  Pleas,  fob,  2  vols.,  1746—1779 

William  Robinson's  Reports,  Admiralty,  3  vols.,  1838 
—1850 

Williams'  Notes  to  Saunders'  Reports,  2  vols. 
Wolferstan  and  Bristowe's  Election  Cases,  1  vol., 
1859—1864 

Wolferstan  and  Dew's  Election  Cases,  1  vol.,  1857 — 
1858 

WoUaston's  Reports,  Bail  Coui-t  and  Practice,  1  vol., 
1840—1841 

Wood's  Tithe  Cases,  Exchequer,  4  vols.,  1650 — 1798 

Younge  and   CoUyer's  Reports,   Chancery  Cases, 

2  vols.,  1841—1843 
Younge  and  CoUyer's  Reports,  Exchequer  in  Equity, 

4  vols.,  1834—1842 
Younge  and  Jervis'  Reports,  Exchequer,  3  vols., 

1826—1830 
Year  Books 

Yelverton's  Reports,  King's  Bench,  fob,  1  vol.,  1602 
—1613 

Younge's  Reports,  Exchequer  in  Equity,  1  vol.,  1830 
—1832 
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(Wales  (Incorporation  with  England),  1535-6) 
(Act  of  Uniformity,  1548),  s.  2  . 
(Incorporation  of  Oxford  and  Cambridge  Universities, 

1571)   91,  94,  95 

(Maintenance    of  Colleges  in  the  Universities,  and 
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s.  2  332 
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s.  6  833 
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s.  2  261 
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ss.  1—3  .... 
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(Parish  Apprentices  Act,  1816) 
(Poor  Relief  Act,  1819),  s.  7 
(Levy  of  Fines  Act,  1822)  . 
(Universities  Act,  1825) 
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(Metropolitan  Police  Act,  1829)— 
s.  5  


s.  16 


s.  6 
s.  18 
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s.  45    643 

s.  46    643 

s.  47    643 

4  &  5  Will.  4,  c.  76.  (Poor  Law  Amendment  Act,  1834)— 

s.  15  82 

s.  19  89,  90 

s.  42  82 

s.  46  82 

s.  56  143 

s.  57  143 

s.  58  144 

s.  109  82 
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s.  2  189 

s.  9    184,  185,  286 

6  &  7  Will.  4,  c.  86.  (Births  and  Deaths  Registration  Act,  1836)  .       .       .  66 
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s.  34    478,  479 

s.  85    431,  432,  433,  434,  435 

s.  37    435 

s.  38    416,  431 

s  39  .       .  417 

s."  41  !       '.       '.       '.       '.       '.     472,  477,  478,  480,  520 

s.  42    480 

s.  48    463 

s.  49  414 

s.  51  417,  418 

s.  52  411 

s.  53    427,  453 

s.  56    444,  464 

32  &  33  Vict.  c.  18.  (Lands  Clauses  Consolidation  Act,  1869)      .       .  .549 

c.  21.  (Corrupt  Practices  Commission  Expenses  Act,  1869) — 

s.  2  481 

s.  3  (1)       .       .       .       .  .       .       .  .481 

(2)  481 

(3)  481 

(4)  481 

(5)  482 

c.  41.  (Poor  Rate  Assessment  and  Collection  Act,  1869)  — 

s.  7  170 

s.  10  197 

s.  16  171 

s.  19  170,  171,  187 

c.  55.  (Municipal  Corporations  (Election)  Act,  1869),  s.  9     .  183 

c.  56.  (Endowed  Schools  Act,  1869)       .   5,  99,  102,  106,  108,  116 

s.  4  101 

s.  5  101 

s.  6  102 

s.  7  102 

s.  8  103,  106 

(3)  115 

(4)  103 

(5)  103 

(6)  103 

(7)  103 

s.  9  100 

s.  10  100 

s.  11  104,  106 

s.  12  105 

s.  13  106 

s.  14  102,  104 

8. 15   ...       .    107,  113 

s.  16  107 

s,  17  108 

s.  18  108 

s.  19  .  108 

(2)  110 

s.  20  106 

s.  21  106 

s.  22   .       .       .  106 

s.  23  100 

s.  24  104 

(2)  110 

(4)     .       .       .  110 

s.  25    105,  110 

s.  26    105,  110 

s.  27  104 

s.  28  101 

s.  30  116 

s.  31  .99 

s.  32  .109 

s.  33  109 

s.  34  109 
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32  &  33  Vict.  c.  56. 


c.  58. 
c.  63. 

c.  73. 

c.  110. 
33  &  34  Vict.  c.  2. 

c.  14. 
c.  18. 
c.  23. 
c.  75. 


(Endowed  School  Act,  1869)— 
s.  35  


s.  36 
s,  37 
s.  38 


s.  39 
s.  40 
s.  41 


s.  42 
s.  44 
s.  45 
s.  46 


s.  49 
s.  50 


53 


s.  54 
s.  55 
s.  56 


s.  57  . 
s.  59  . 

(Public  Schools  Act,  1869) 
s.  2  . 


s.  3 
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.  109 

.  109 

.  109 

.  104 

.  110 

.  110 

.  Ill 

.  110 

.  101 

100,  109,  110 

.  110 

.  101 

.  109 

.  106 

.  102 
.    100,  101 

.  109 

.  109 

.  99 

.  97 

.  98 

.  99 


CMetropolitan  Poor  Amendment  Act,  1869) 
'  s.  1  


s.  2 
s.  7 
s.  11 


s.  21  . 

(Telegi-aph  Act,  1869) 
s.  3  . 


.  85 

.  86 

.  86 

.  89 

.  89 

572,  584 

.  549 


(Charitable  Trusts  Act,  1869)  ....  24,  106 
(Dissolved  Boards  of  Management  and  Guardians  Act, 

1870)   85 

(Naturalization  Act,  1870),  s.  12  (2)  .  .  .  .  458 
(Metropolitan  Poor  Amendment  Act,  1870),  s.  2  .       .  89 

(Forfeiture  Act,  1870),  s.  2  141 

(Elementary  Education  Act,  1870)      .  6,  12,  15,  27,  39,  70, 

79,  81,  102,  112 


s.  14 


(1) 
(2) 
(3) 
(4) 


s.  16 
s.  17 
s.  18 
s.  19 
s.  20 


(1) 
(2) 


s.  21 
s.  22 
s.  23 
s.  24 
s.  35 
s.  52 
s.  63 


(2)  (a) 
(b) 

(3) 
(4) 
(5) 
(6) 
(7) 
(8) 


12,  15,  28,  29,  33,  37,  49,  55 
29,  30 
29,  30 
30 
30 
0,  30 
29 
33 
34 
14 
31 
25,  29 
26 
26 
27 
27 
27 
27 
27 
28 
28 
28 
40 
21 
24,  28 
29 
20,  46 
46 
12 
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33  &  34  Vict.  c.  75.  (Elementary  Education  Act,  1870)— 

s.  64  12 

s.  65  12 

s.  66  12 

s.  67  "  14 

s.  68  .  14 

s.  69  14 

s.  70  14 

s.  71  14 

s.  72  14,  70 

s.  73  14 

s.  74    55,  58,  59,  60,  61 

s.  75    103,  112,  115 

s.  76   .       .  .39 

s.  78  13 

s.  81  8,  22 

s.  82  22 

s.  83  8,  22 

s.  84  8,  22 

s.  85  21 

s.  86  121 

s.  92   .60 

s.  95  14 

s.  96  11 

s.  97  10,  11 

s.  98  26 

s.  99  39 

s.  100  14 

c.  78.  (Tramways  Act,  1870)— 

s.  28    571 

s.  30    583 

s.  32    583,  584 

s.  43    600,  602 

s.  55  .       .       .       .       .       .       .       .       .       .  565 

c.  88.  (Telegraph  Act,  1870)  572,  584 

34  &  35  Vict.  c.  26.  (Universities  Tests  Act,  1871)— 

s,  3  94 

s.  4  94 

s.  5  94 

s.  6  94 

s.  7  94 

c.  41.  (Gasworks  Clauses  Act,  1871)      .       .       .    550,  610,  613 

s.  1  608 

s.  4  573 

s.  38    573,  614 

s.  39    573,  598,  599 

s.  40    573,  599 

s.  41    573,  599 

s.  42   .       .       .  573,611 

s.  45    573,  608 

s.  46    573,  611 

c.  60.  (Public  Schools  Act,  1871)  97 

c.  61.  (Election  Commissioners  Expenses  Act,  1871) — 

s.  3    481,  482 

s.  4  (1),  (2)       .  483 

s.  5  481 

c.  63.  (College  Charter  Act,  1871),  s.  2  92 

35  &  36  Vict.  c.  21.  (Reformatory  and  Industrial  Schools  Acts  Amendment 

Act,  1872)   71 

c.  33.  (Ballot  Act,  1872)       .     258,  261,  262,  299,  306,  312,  314, 

322,  323,  342,  349,  350,  368,  389,  395 
s.  1  .  .  .  .  265,  273,  274,  275,  276,  305,  307 
s.  2    .       .       145,  312,  313,  317,  320,  327,  328,  331,  458 

s.  3  531 

s.  4  318,  535 

s.  5  308 

s.  6    304,  310,  358,  868 

s.  7    139,  233,  313,  314,  315,  455 
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35  k  36  Vict.  c.  33. 


c.  60. 
c.  62. 

36  &  37  Vict.  c.  41. 

c.  62. 

c.  66. 


c.  70. 


c.  87. 


(Ballot  Act,  1872)— 
s.  8  . 
s.  9  . 
s.  10  . 
s.  11  . 
s.  12  . 
s.  13  . 
s.  15  . 
s.  20  . 
s.  21  . 
s.  24  . 
s.  25  . 
s.  28  . 
s.  31  . 
Sched. I 
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258,  273,  311,  316 
.     321,  455,  534 
322 

374,  463,  476,  538 
.     319,  449,  452 
.    261,  322 
.    321,  526,  527 
.    350,  351 
.  350 
.    292,  526,  527 
.     145,  466,  457 
.     261,  262 
262,  278,  312,  323,  325,  328 
261,  262,  273,  274,  275,  276,  305,  307,  309, 


310,  311,  315,  316,  317,  318,  320,  321,  322,  326,  327, 
328,  329,  330,  331,  332,  340,  351,  414,  428,  429,  450, 
452,  454,  456,  457,  458,  511,  517,  526 

Sched.  II   258,  261,  315 

Sched.  IV  455 

(Corrupt  Practices  (Municipal  Elections)  Act,  1872)    .  486 

s.  13  (4)  418 

s.  14  (5)  488 

(Education  (Scotland)  Act,  1872)        ....  33 
s.  70  60 


(Public  School  (Harrow)  Act,  1873) 

s.  2  

s.  5  


(Public  School  (Eton)  Act,  1873)  , 

s.  2  

s.  3  


s.  4  . 

(Judicature  Act,  1873)- 
s.  2  . 


s.  16  . 
s.  25  (8) 
s.  32  . 
s.  87  . 


.  97 

.  99 

.  99 
.       .  .97 

.  98 

.  98 

.  98 

.  464 

.  138 

332,  411,  431,  436,  464 
.  540 

.    408,  411,  431,  436 
.  410 


s.  100  

(Revising  Barristers  Act,  1873) — 
s.  3  


.  429 
.  217 

s.  4    220,  221 

s.  5  221 

(Elementary  Education  Act,  1873)         6,  12,  15,  .39,  79,  81 
s.  13   .       .  .21 


s.  15 
s.  19 
s.  20 
s.  22 


.  27 
.  14 

22,  27 
.  66 


s.  23  60 

s.  24  (3)  65 


(4) 
(5) 
(6) 
(7) 
(8) 
(9) 


66 
66 

66 
66 
66 
65 


(Endowed  Schools  Act,  1873)      .   5,  99,  102,  106,  112,  116 

s.  3  103,  112,  115 

s.  4  102 

 105 

 108 

 108 


s.  5 
s.  6 


s.  7 


s.  8   .    107,  110 

s,  11  107 

s.  12  109 

s.  13  109,  111 
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36  &  37  Vict.  c.  87.  (Endowed  Schools  Act,  1873)— 

s.  U  110 

s.  15  109,  111 

s,  16  101 

s.  17  100 

s.  18  106 

37  &  38  Vict.  c.  40.  (Board  of  Trade  Arbitrations  etc.  Act,  1874)— 

s.  2  609 

s.  3  610 

s.  4  610 

s.  6  615 

s.  7  615 

c.  53.  (Revising  Barristers  Act,  1874),  s.  1      .       .       .  .219 

c.  81.  (Great  Seal  (Offices)  Act,  1874),  s.  6     .       .       .  .257 

c.  87.  (Endowed  Schools  Act,  1874)       .       .5,  99,102,106,  116 

s.  1  100 

s.  6  100,  101,  116 

c.  88.           (Births  and  Deaths  Registration  Act,  1874)  ...  66 
s.  28    239 

38  &  39  Vict.  c.  29.  (Endowed  Schools  Act,  1875)   102 

c.  40.  (Municipal  Elections  Act,  1875)   344 

s.  1  (3)  343 

c.  55.  (Public  Health  Act,  1875)   554 

s.  2  585 

s.  4  549 

s.  5  ,       .  548 

s.  6  548 

s.  9  548 

s.  67    94,  95 

s.  150 .       .   643 

s.  161  642 

s.  190    377 

s.  199    375 

ss,  207,  208    553 

ss.  229,  230    553 

s.  233   553,  554 

s.  234   553,  554 

(2),  (3)  51 

ss.  236—239    553,  554 

ss.  246, 247    84 

s.  265    607 

s.  308   643 

s.  334    585 

Sched.  1   375,  376 

c.  66.  (Statute  Law  Revision  Act,  1875)  ...       85.  87,  613 

s.  1  611 

Sched  611 

c.  77.  (Judicature  Act,  1875)— 

s.  17  409 

s.  23  218 

c.  83.  (Local  Loans  Act,  1875)   554 

c.  84.  (Parliamentary  Elections  (Returning  Officers)  Act,  1875)  311 

s.  2  277 

s.  3    .      .      .  277 

s.  4  334 

s.  5  335 

s.  6  335 

s.  7  305 

s.  8    278,  335 

Sched.  1   334,  338 

Sched.  II  305 

Sched.  Ill  277 

39  &  40  Vict.  c.  41.  (Medical  Act,  1876)   91 

c.  59.  (Appellate  Jurisdiction  Act,  1876),  s.  17     .       •       .  409- 

c.  79.  (Elementary  Education  Act,  1876)      .       6,  12,  15,  39,  58, 

79,  80,  81 

s.  4  55 

s.  5    56,  62,  63- 
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39  &  40  Vict.  c.  79. 


40  &  41  Vict.  c.  25. 

c.  60. 

41  &  42  Vict.  c.  3. 

c.  26. 


(Elementary  Education  Act,  1876)— 
s.  6  


64 


s.  7 
s.  9 
s.  10 


 64 

 64 

 84 

s.  11    56,  57,  63 

s.  12  57,  58 

s.  13  56,  58 

s.  16  79 


s.  19  (2) 
s.  20  . 
s.  23  . 
s.  24  . 
s.  25  . 


.  50 
.  11 

56,  59 
62,  63 
.  66 


s.  26  .       .       .   66 

s.  28    56,  59,  64 

s.  29  


s.  33 
s.  37 
s.  38 


s.  39 
s.  40 
s.  45 
s.  47 


s.  48  . 
s.  50  . 
Sched.  I.  . 
(Solicitors  Act,  1877)- 
s.  6  . 


65 
.  47 
65,  66 
.  65 
64,  65 
.  83 
8,  22 
.  63 
55,  57 
54,  61,  66 
.  62 


s.  10  . 

(Canal  Boats  Act,  1877)— 
s.  6  . 
s.  7  . 


91 
91 

67 
67 

s.  12  67 

(House  Occupiers  Disqualification  Removal  Act,  1878), 

s.  2  165 

(Parliamentary  and  Municipal  Registration  Act,  1878) 

199,  236,  243 

s.  4  194 

s.  5  .  .  .  .  160,  163,  166,  173,  174,  175,  176 
s.  6  (1)  176 

(2)  176 

(3)  176 

s.  7    .       .       .       .    142,  158,  163,  174,  175,  179,  180, 

181,  206,  209,  229 
193 
197,  198 


s.  9 
s.  10 
s.  11 
s.  12 
s.  14 
s.  15 


s.  16 
s.  18 
s.  21 
s.  22 
s.  23 
s.  24 
s.  26 
s.  27 


(7) 
(8) 


s.  28 


(1) 
(2) 
(3) 

(1) 
(2) 
(3) 
(4) 


.    198, 239 
199 

170,  171,  187 
.    193,  203 
.  203 
.  204 
.  193 
.  210 
193,  204,  242 
204,  208,  209 
.  229 
209,  224,  225,  226 
213,  214,  230,  238 
.  193 
.  216 
.  216 
.  293 
193,  223,  224,  229 
.    223,  225 
.    227,  228,  230 
.  232 
.  232 


liv 
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41  &  42  Vict.  c.  26. 


c.  32. 
c.  76. 


42  &  43  Vict.  c.  6. 

c.  48. 

c.  59. 
c.  75. 


C.  CCXUl. 

43  &  44  Vict.  c.  23. 


c.  46. 

c.  cxxv. 
44  &  45  Vict.  c.  40. 


c.  42. 

c.  68. 


c.  clii. 

45  &  46  Vict.  c.  9. 

c.  38. 
c.  49. 
c.  50. 
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(Parliamentary  and  Municipal  Registration  Act,  1878) — 
s.  28  (5)   233 

(6)  233 

(7)   139,  233 

(8)  234 

(9)  234 

(10)   231,  234 

(11)  232 

(12)   223,  225,  226 

(13)  .       .       .       .       .     223,  224,  225,  226,  227 

(14)   152,  234,  235,  236 

(15)  237 

s.  29  193 

s.  30    240,  247 

(1)  240 

(2)  241 

s.  31    238,  246 

s.  32    244 

s.  35    256,  257 

s.  36    222 

s.  37    254.  255 

s.  38    250,  255 

s.  40  214,  215,  216 

(Building  Acts  Amendment  Act,  1878),  s.  12        .       .  644 

(Telegraph  Act,  1878)   572,  584,  641 

s.  2    551,  572 

ss.  7—12  672 

(District  Auditors  Act,  1879)   88 

(Elementary  Education  (Industrial  Schools)  Act,  1879) 

12,  15,  39,  79,  81 

(Civil  Procedure  Acts  Repeal  Act,  1879),  s.  3  .  .  141 
(Parliamentary  Elections  and  Corrupt  Practices  Act, 

1879)   440,  445 

s.  2    408,  431,  433,  460,  461 

(Liverpool  Corporation  Electric  Lighting  Act,  1879)  .  543 
(Elementary  Education  Act,  1880)         6,  12,  15,  39,  79,  81 

s.  2  13,  58 

s.  4    56,  58,  62,  66,  69 

s.  5  83 

(Universities  and  College  Estates  Amendment  Act, 

1880)  ,  s.  5  93,  98 

(Hull  Corporation  Electric  Lighting  Act,  1880)  .  .  543 
(Universities  Elections  Amendment  (Scotland)  Act, 

1881)  — 

s.  2  286 

(1)    .       .       .     _  326 

(Corrupt  Practices  (Suspension  of  Elections)  Act,  1881)  471 
(Judicature  Act,  1881) — 

s.  13  .       .       .       .       .       .       .       .    408  439  445 

s.'  14  !  256,  436,  437,  445,  459,'  460^  512 

s.  19  409 

s.  25    410,  422 

(Birkenhead  Corporation  Gas  and  Water  Act,  1881), 

s.  2  574 

(Documentary  Evidence  Act,  1882)      ....  8 

(Settled  Land  Act,  1882)   93 

(Militia  Act,  1882),  s.  40    258 

(Municipal  Corporations  Act,  1882)     .       52,  79,  260,  342, 
354,  389,  394,  412,  487,  491,  500,  502,  504.  506 

s.  2  345 

s.  5  486 

s.  6  190 

s.  7    142,  260 

(1)   194,  486 

s.  9    189,  190,  486 

(1)  182 

(2)  (b)  184 

(c)  187 

(d)  187 
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45  &  46  Vict.  c.  50. 


(Municipal  Corporations  Act,  1882) — 
s.  9  (2)  (e) 
(3) 

(a) 
(b) 
(c) 

s.  11  . 

(2) 
(3) 
(4) 
s.  12  . 

(1)  (c 
s.  13  (2) 

C3) 
s.  14  . 

0) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 
s.  15  . 
(1) 
(3) 
s.  16  . 
s.  22  (1) 

(3) 

ss.  25,  27 
s.  31  . 

(a) 

(b) 
s.  32  . 

(2) 
s.  33  (1) 

(2) 

(3) 

(4) 
s.  37  . 
s.  38  . 
s.  40  . 

(1) 
s.  41  . 
s.  45  . 

(1) 

(2) 
(3) 
(4) 
(5) 
(8) 

s.  46  (1) 
(2) 
s.  48  . 

(1) 
s.  49  . 
s.  50  (1) 

(2) 
s.  51  (1) 

(2) 

(3) 
s..  52  . 
s.  53  (!) 

(2) 
s.  54  . 
s.  59  . 

(3) 
s.  60  (1) 
(2) 
^3) 


PAGE 

.  187 
.  182 
.  183 
.  183 
.  184 
.  486 
.  354 

184,  354 
.  354 

486,  491 
.  339 
.  340 
.  340 
.  339 
.  354 
.  354 
.  354 
.  354 
.  354 
.  354 
.  354 

339, 352 
.  353 

353,  359 
.  360 

352,  353 
.  353 
.  554 
.  185 
.  184 
.  184 
.  187 
.  522 
.  188 
.  188 
.  188 

142,  183 
.  359 
.  340 
.  500 

340,  357 
.  486 
.  246 

237,  245 

241,  246 
.  245 
.  245 
.  245 
.  245 
.  246 
.  246 
.  246 
.  245 
.  205 
.  339 
.  339 
.  342 

342,  359 
.  342 
.  339 
.  340 
.  340 
.  340 
.  530 
.  532 
.  354 

354,  361 
.  354 


Ivi 
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45  &  46  Vict.  c.  50. 


(Municipal  Corporations  Act,  1882) 
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50  &  51  Vict.  c.  9.  (Police  Disabilities  Removal  Act,  1887)— 

s.  2(1)  311 

(2)  311 

(3)  311 

(4)  (a)  311 

(b)  311 

c.  30.  (Settled  Land  Acts  (Amendment)  Act,  1887)       .       .  93 

c.  49.  (Charitable  Trusts  Act,  1887)   106 

c.  55.  (Sheriffs  Act,  1887)— 

s.  18  262 

s.  25   258 

s.  36  (1)   260 

51  &  52  Vict.  c.  10.  (County  Electors  Act,  1888)   191 

s.  2  142 

(1)  238 

(2)   248,  499 

s.  3  189 

s.  4    .       193,  196,  197,  200,  203,  204,  216,  217,  223,  230, 

239,  240,  247,  256 

(1)  198,210 

(a)  217 

(2)  (b)  194 

(d)  200 

(3)  242 

s.  5    204,  242 

s.  6  206 

(1)   206,  220,  221 

s.  7  (1)  245 

(2)   237,  245,  246,  499 

(5)  249 

(6)  246 
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51  &  52  Vict.  c.  10. 


c.  12. 


c.  41. 


(County  Electors  Act,  1888)- 
s.  7(10) 
s.  8  . 
s.  9 

s.  10  (3) 
s.  12  . 
s.  14  . 

(a) 

(b) 
Sched. 

(Electric  Lighting  Act,  1888) 

s.  1  

s.  2  


(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
s.  5  . 
(Local  Government 
s.  1  . 
s.2(l) 
(2)  (a) 
(b) 
(c) 
(d) 
•  (e) 
(4) 

(5)  (a) 
(6) 
s.  3  (4) 

(12) 
s.  23  . 
s.  24  (2) 
s.  26  . 
s.  34  . 
s.  40  . 
s.  51  (1) 

(2) 

(3) 
s.  54  . 
s.  62  . 
s.  68  . 
s.  69  . 
s.  71  . 
s.  71  (3) 
s.  75  . 

(2) 

(3) 

(4) 

(5) 

(7) 

(8) 

(10) 

(11) 
(13) 
(16) 


s.  76  (4) 

(7) 


(b) 
(c) 
(g) 


Act, 


1888) 
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.  234 
239,  247 
218,  219 
.  219 
.  205 
.  195 
.  195 
.  195 
.  189 
546,  549,  552,  556,  560, 
604,  633,  638 
.    558,  559 
.  563,  600,  601,  616, 
619,  624,  625,  626, 
628,  637 
601,  616,  626,  628,  637 
543,  640 
640 
641 
641 
640 
641 
640,  641 
542,  547 
71,  79,  118,  493 
.  359 
356,  361 
.  361 
.  361 
.  361 
.  356 
356,  358,  359 
.  191 
360,  499 
.  360 
.  190 
247,  262,  308 
49 
88 
88 


53,  548,  553 
.  358 
.  358 
.  358 
.  246 
.  85 
.  553 
50,  51 
52,  554 
492 

359,  360,  361,  491,  500,  504 
.  357 
.  357 
.  357 
.  357 
.  358 
.  359 
.  360 
.  359 
360,  361 
.  360 
.  360 
360,  361 
.  358 
.  218 
.  195 
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51  &  52  Yict.  c.  41.  (Local  Government  Act,  1888)— 

s.  77    205 

s.  83  (6)   195 

s.  88  (a)   397 

(b)   397 

s.  100                                                       194,  358,  397 

s.  120   16 

c.  42.            (Mortmain  and  Charitable  Uses  Act,  1888)  .       .       .  98 

s.  1   117 

s.4(7)   118 

s.  7  (1)  92,  98 

s.  8   118 

c.  45.           (Victoria  University  Act,  1888)   91 

c.  46.  (Oaths  Act,  1888)— 

s.  1   468 

s.  2   319 

c.  65.           (Solicitors  Act,  1888),  s.  5   410 

52  &  53  Vict.  c.  30.  (Board  of  Agriculture  Act,  1889)— 

s.  2  (2)   15 

s.  4   15 

c.  34.           (Telegraph  (Isle  of  Man)  Act,  1889)     .       .       .    572,  584 

c.  36.           (Settled  Land  Act,  1889)   93 

c.  40.            (Welsh  Intermediate  Education  Act,  1889)  .    5,  15,  20,  22, 

99,  102,  106,111,  112,  113, 
114, 116 

s.  1  99,  111 

s.  2   Ill 

s.  3  (1)   113 

(2)   112 

(3)   114 

(5)   112 

(6)   114 

s.  4  (1)   112 

(3)   113 

s.  5   113 

s.  6   113 

s.  7   112 

(4)   112 

s.  8   112 

(2)   112 

(3)   112 

(4)  .   112 

s.  9  48,  113 

s.  11   114 

s.  12   112 

(1)  114 

s.  13  112,  114 

s.  16  112 

(2)   .       .  .112 

s.  17  Ill 

c.  56.  (Poor  Law  Act,  1889)— 

s.  1  (6)  89 

s.  2  (5)  88 

c.  63.  (Interpretation  Act,  1889)   590 

s.  1  (a)   .140 

s.  3  159 

s.  12  (6)  9 

s.  17  (2)  139 

c.  69.  (Public  Bodies  (Corrupt  Practices)  Act,  1889)— 

s.  2  196 

(d)  142 

c.  cxcvi.        (Metropolitan  Electric  Lighting  Act,  1889)  .       .       .  618 

53  &  54  Vict.  c.  8.  (Customs  and  Inland  Revenue  Act,  1890),  s.  7     .       .  49 

c.  22.  (Education  Code  Act,  1890)  .       .       .6,  12,  15,  39,  79,  81 

s.  2  50 

c.  33.  (Statute  Law  Revision  Act,  1890)   178 

0.  59.  (Public  Health  Acts  Amendment  Act,  1890)— 

s.  13  641 
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53  &  54  Vict.  c.  59.  (Public  Health  Acts  Amendment  Act,  1890)— 

s.  14  641 

s.  15  641 

(1)  641 

c,  60.  (Local  Taxation  (Customs  and  Excise)  Act,  1890) — 

s.  1  49 

(4)  49,  113 

c.  69.  (Settled  Land  Act,  1890)   93 

s.  13  (11)  640 

54  &  55  Vict.  c.  11.  (Electoral  Disabilities  Removal  Act,  1891),  s.  2    .    158,  165 

c.  17.  (Charitable  Trusts  (Recovery)  Act,  1891)      .       .  .106 

c.  18.  (Registration  of  Electors  Act,  1891),  s.  2     .       .    240,  248 

c.  39.  (Stamp  Act,  1891)— 

s.  59  615 

Sched  615 

c.  56.            (Elementary  Education  Act,  1891)       .    6,12,15,39,  79,81 
s.  1  50 

(2)  12 

s.  2  31 

s.  3  31 

s.  4   .       .  .31 

s.  8  31 

s.  9  31 

s.  10  31 

c.  61.  (Schools  for  Science  and  Art  Act,  1891)        ...  24 

c.  68.  (County  Councils  (Elections)  Act,  1891)— 

s.  1   .  .357 

(1)  356 

(4)  357 

s.  2  241 

(1)  245 

(2)  245 

s.  3     .      .      .  357 

c.  96.  (Public  Health  (London)  Act,  1891),  s.  80  (4)       .       .  142 

c.  Ixxvii.       (London  Overhead  Wires  Act,  1891)     ....  642 

s.  2  642 

s.  17  642 

s.  18  642 

55  &  56  Vict.  c.  19.  (Statute  Law  Revision  Act,  1892),  s.  1        .       .  .611 

c.  29.  (Technical  and  Industrial  Institutions  Act,  1892) — 

s.  2  121 

s.  3  121 

s.  4    .       .       .  121 

s.  5   .  121 

s.  6  '    .       .       .  .121 

s.  7  121 

s.  8   .  .121 

s.  9   .       .  .121 

s.  10  121 

c.  53.  (Public  Libraries  Act,  1892)  .  .  .  .  .15 
c.  57.  (Private  Street  Works  Act,  1892)  .  .  .  .  .643 
c.  59.  (Telegraph  Act,  1892)   572,  584 

56  &  57  Vict.  c.  14.  (Statute  Law  Revision  Act,  1893)        .       .       82,  83,  207 

c.  42.  (Elementary  Education  (Blind  and  Deaf  Children)  Act, 

1893)      .       .       .       .      6,  12,  15,  39,  40,  41,  79,  81 

s.  1  55,  61 

s.  2    .       .  83 

(1)  41 

(2)  42 

(3)  42 

s.  3  42 

s.  4  41 

s.  7  45 

(2)  45 

s.  8  43 

s.  9  44 

s.  10  (1)  44,  143 

(2)  44 

e  2 
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56  &  57  Vict.  c.  42. 


c.  51. 


c.  61. 


c.  68. 
c.  73. 


(Elementary  Education  (Blind  and  Deaf  Children)  Act, 
1893)— 

s. 


55 


.  12  . 

.  12,  45,  49 

.  13  . 

 83 

.  14  . 

 45 

.  15  . 

 41 

(1)  41 

s.  18  (2)  41 

(Elementary  Education  (School  Attendance)  Act,  1893) 

6,  12,  15,  39,  79,  81 
s.  1  59,  61 


s.  2  . 

(Public  Authorities  Protection  Act,  1893) — 
s.  1  . 
s.  2  . 

(Isolation  Hospitals  Act,  1893),  s.  23 
(Local  Government  Act,  1894) 
s.  2     .  . 


s.  3 


0) 


s.  6 
s.  20 


(6) 
(8) 


(3) 
(5) 
(6) 


(7) 
s.  21  . 

(3) 
s.  23  . 
(3) 
(4) 
(5) 
(6) 
s.  24  . 

(3) 
(4) 

s.  25  . 

s.  29  . 

s.  30  . 

s.  31  . 

(1) 
s.  43  . 
s.  44  . 

(1) 
(4) 
(5) 
(C) 
(7) 

s.  46  (8) 
s.  47  (4) 
s.  48  . 
(1) 
(2 
(3) 


(a) 
(b) 


(4) 

(5) 
(6 

(' 
(8) 

s.  52  (1) 


(a) 
(b) 
)  • 
(b) 


389,  393,  491,  504,  643 
.  191 
20-i,  246 
.  191 
.  501 
.  389 
.  118 
.  376 
191,  192,  390 
390,  503 
.  389 
.  390 
.  390 
.  393 
.  548 
.  501 
.  191 
.  362 
.  362 
362,  396,  397,  500 

361,  362 
.  548 
.  389 

376,  501 
548,  553 
.  553 
.  397 
.  190 
396,  500 
191,  248 
.  223 
191,  192 
.  256 
.  243 

234,  241 

235,  244 
.  535 
.  382 

362,  373,  374,  375,  387,  491 
.  382 
500,  501,  503,  516 
141,  364,  368,  376,  500,  501,  503,  611,  516 

.  368 
364,  368,  407,  408 
501,  503 

362,  390 

362,  504 
.  373 

363,  373 
.  502 
.  118 


56,  62,  64 

.  463 
.  463 
.  142 
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56  &  57  Vict.  c.  73. 


C.  XXV. 

c.  Ixxxv. 

c  ceil 
57  &  58  Vict,  c'  9. 

c.  16. 


c.  28. 

c.  35. 

e.  ciii. 

c.  ccxiii. 


58  &  59  Vict.  c.  11. 

c.  16. 
c.  40. 


59  &  60  Vict.  c.  1. 

c.  14. 

c.  16. 
c.  40. 
c.  48. 

c.  50. 

60  &  61  Vict.  c.  5. 

c.  29. 


61  &  62  Vict 


c.  31. 
c.  32. 
c.  41. 

C.  XX. 

c.  cxxxiii. 
c.  45. 
c.  55. 


c.  57. 


PAGE 

(Local  Government  Act,  1894) — 

s.  58  

s.  59  . 

(1) 

(2) 
s.  68  . 
s.  75  (2) 
s.  80  . 
Sched.  L 

(Kensington,    Knightsbridge,  and 

Lighting  Co.,  Ltd.,  Act,  1893)  .... 
(City  of  London  Electric  Lighting  Co.,  Ltd.,  Act,  1893) 

s.  5  

(London  County  Council  Subways  Act,  1893) 

(Solicitors  Act,  1894),  s.  3  

(Judicature  (Procedure)  Act,  1894) — 

s.  1  (5)   256,  460 


52,  555 
382,  393 
.  375 
.  376 
16,  73 
.  192 
.  504 
.     363,  386,  387,  389 
Chelsea  Electric 

.  618 
618 
623 
617 
91 


s.  4 


(Notice  of  Accidents  Act,  1894),  s.  6  . 
(Charitable  Trusts   (Places  of   Religious  "Worship) 

Amendment  Act,  1894)  

(Cheltenham  College  Act,  1894)  .... 
(Loudon  Building  Act,  1894)— 

s.  75  

s.  76  


s.  Ut 


409 
615 

106 
97 

623 
623 
577 
549 

600 


(Lands  Clauses  (Taxation  of  Costs)  Act,  1895) 

(Finance  Act,  1895),  s.  12  

(Corrupt  and  Illegal  Practices  Prevention  Act,  1895)  281, 

349,  422 

s.  1    299,  533 

s.  2  299 


1896) 


(Local  Government  (Elections)  Act, 
s.  1  (1)   . 

(Short  Titles  Act,  1896)  

Sched.  II  

(Agricultural  Rates  Act,  1896)  .... 

(Telegraph  Act,  1896)  

(Light  Railways  Act,  1896)  ....  551, 

(Poor  Law  OfiBcers  Superannuation  Act,  1896),  s.  14 

(Voluntary  Schools  Act,  1897) 

(Poor  Law  Act,  1897),  s.  1   .       .  . 

(Cleansing  of  Persons  Act,  1897),  s.  1  . 

(School  Board  Conference  Act,  1897)  . 

(Telegraph  Act,  1897)  

(Mason  University  College  Act,  1897) 

(City  of  London  Sewers  Act,  1897),  s.  5 

(Metropolitan  Poor  Act,  1897),  s.  1  . 

(Universities  and  College  Estates  Act,  1898) 
s.  1  


s.  2 
s.  3 


Sched.  Ill 
(Elementary 
1898)  , 
s.  1  (2)  (b) 
(c) 
(d) 

(3) 

(4) 

(5) 
s.  2  (1) 

(2) 

(3) 
s.  3  . 

(1) 


School  Teachers'  Superannuation 


.  540 
.  300 
.  264 
.  387 
388,  501 
.  99 
.  117 
.  48 
572,  584 
583,  584 
87 
6 
88 
142 
46 
572,  584 
96 
548 
89 
93,  98 
93 
93 
93 
93 

128 
128 
129 
129 
128 
128 
128 
129 
129 
129 
129 
129 


Act, 
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c.  ccxxxv. 


62  &  63  Vict.  c.  13. 


c.  14. 


c.  19. 


c.  24. 
c.  30. 
c.  32. 


PAGE 

(Elementary  School  Teachers'  Superannuation  Act, 
1898)— 

s.  4  129 

s.  5  128 

s.  5  (2)  (a)  129 

s.  6  128 

(1)  (c)  129 

s.  7  130 

s.  8  (2)  129 

s.  9  (2)  128 

s.  11  128 

(Marriage  Act,  1898)   150 

(University  of  London  Act,  1898)        .       .       .  .96 

s.  1  95 

s.  2  95 

s.  3  95 

s.  8  96 

(Chelsea  Electricity  Supply  Co.,  Ltd.,  Act,  1898) .  .  618 
s.  7  623 

(Metropolitan  Electric  Supply  Co.,  Ltd.,  Act,  1898)     .  618, 

620 

(Elementary  Education  (School  Attendance)  Act,  1893, 

Amendment  Act,  1899)  .       .         6,  12,  15,  39,  79,  81 

s.  1    59,  61,  62,  68 

(London  Government  Act,  1899)   .     259,  359,  393,  616,  617 


(3)      .       .  . 

 396 

(4)      .       .  . 

  500,  504 

(5)      .       .  . 

.-      .       .       .     190,  396,  600 

s.  3  (2)  . 

 397 

(3)      .       .  . 

 397 

(4)      .       .  . 

 246 

s.  4  . 

.    548,  653 

(1)      .       .  . 

 553 

s.  10  . 

 553 

s.  14  . 

  553,  555 

s.  19  . 

 53 

s.  31  (3)  . 

 259 

s.  34  . 

 190 

(Electric  Lighting  (Clauses)  Act,  1899)  .    543,  546,  548,  556, 

564,  618,  627,  628,  640,  643 

s.  1     .       .   542,  644,  549 

s.  2  652 

(2)  544 

(3)  644 

Sched.       .     544,  546,  647,  549,  550,  651,  556,  556,  560, 

561,  562,  563,  564,  565,  566,  667,  568, 
569,  571,  672,  573,  576,  576,  577,  578, 
579,  680,  581,582,  683,  584,  586,  587, 
588,  589,  590,  591,  592.  593,  594,  596, 
597,  598,  603,  604,  606,  606,  607,  608, 
609,  610,  611,  612,  615,  617,  619,620, 
622,  624,  628,  629,  630,  633,  639,  642 
(University  of  London  Act,  1899),  s.  1 .       .       .  .96 

(Commons  Act,  1899),  s.  22  118 

(Elementary    Education    (Defective    and  Epileptic 

Children)  Act,  1899)     .       .     6,  12, 15.  39,  40,  79,  81 
s.  1  (1)  41,  42 

(2)  42 

(3)  42 

(4)  42 

s.  2  (1)  42 

(2)  42 

(3)  .   43 

(4)  43 

(5)  43 

(6)  45 

s.  3  21 

s.  4  (1)  55,  61 
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62  &  63  Yict.  c.  32. 


c.  33. 


c.  38. 
c.  49. 
c.  Ixxviii. 
c.  Ixxxiii, 


c.  Ixxxviii. 


c.  xciv. 


63  Vict.  c.  3. 


63  &  64  Vict.  c.  29. 


c.  53. 


C.  CCXXVll. 


C.  CCXXXl. 


(Elementary    Education  (Defective 
Children)  Act,  1899)— 
s.  4  (2) 
s.  5  . 


and  Epileptic 


FAGF. 


12. 


8,  9 


s.  6  . 
s.  7  . 
s.  8  (1)  . 

(2)  . 

(3)  . 
s.  9  . 
s.  10  . 
s.  11  . 
s.  12  . 
s.  13  . 
s.  14  . 

(Board  of  Education  Act,  1899) 
s.  1  (1)  . 
(2)  . 

(4)  . 

(5)  . 
s.  2  (1)  . 

(2)  . 
s.  3  . 

(1)  • 

(2)  . 
s.  4  . 

s.  5  .. 

s.  6  (1)  . 
(2)  . 

s.  7     .  .. 

s.  8  (1)  . 
(2)  . 
(Telegraph  Act,  1899) 
(Appropriation  Act,  1899) 
(South  Eastern  Railway  Act,  1899) 
(Kensington   and   Notting    Hill  Electric 
Companies  Act,  1899) 

s.  12  

s.  17  

s.  18  

(Westminster  Electric  Supply  Corporation 

1899)   

(St.  James  and  Pall  Mall  Electric  Lighting 

Act,  1899) 
s.  13  . 

(Electoral  Disabilities  (Military  Service)  Removal  Act, 
1900) 

s.  1   165 

s.  3  165 

(London  County  Council  Electors  Qualification  Act, 

1900)   191 

s.  2  191,  245 

(Elementary  Education  Act,  1900)      .       6,  12,  15,  39,  79, 

81 

s.  2  82 

s.  6  (1)  :       .       .  .59 

(2)  58,  60 

(4)  59 

s.  7  62, 63 

s.  9  15 

(Birmingham  University  Act,  1900)     ...       91,  96 

s.  14  93 

(Charing  Cross  and  Strand  Electricity  Supply  Corpora- 
tion, Ltd.  (Further  Powers)  Act,  1900)  .       .    618,  620, 

622 

s.  18  620 

(County  of  Durham  Electric  Power  Supplv  Co.  Act, 

1900)  !       .  627,633 

s.  2  629 


57 
41,  45 
43 
45,  49 
44 
44 
44 
82 
42 
40,  55 
43 
45 
41 


8 

9,  24 
13,  15 
114 
10 
23 
9 
9 


8 
8 

8 

584 
49 
618 
Lighting 
618,  620,  622 
.  622 
.  623 
.  623 
Ltd.,  Act, 

618,  620,  622 
Co.,  Ltd., 

618,622 
.623 
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63  &  64  Vict.  c.  ccxxxi. 


c.  ccxxxv. 


c.  cclxxvi. 


c.  cclxxxii. 


1  Edw.  7,  c.  22. 


c.  Ixxviii. 


(County  of  Durham  Electric  Power  Supply  Co.  Act, 
1900)— 
s.  4  . 


s.  9 
s.  10 
s.  11 
s.  12 
s.  15 
s.  30 
s.  31 
s.  33 
s.  34 
s.  39 


(4)  (d) 


(Lancashire  Electr 
s.  2  . 
.s.  3  . 
s.  5  . 
s.  45  . 
s.  46  . 
s.  48  . 

(North  Metropolitan  Electric  Power  Supply  Act,  1900) 


Power  Act,  1900) 


.  628 

.  631 
.  629, 631 
631,  632,  633 
.  632 
.  631,633 
.  631,  633 
.  631,  632 
634 
630 
629 
634 
634 
629 
.  629, 630 
627,  628, 630 
627,  628,  633 
629 


Power  Distribution  Co 


Act 


Act, 


1901 


5,  12 


63, 


s.  4 

s.  7 
s.  8 
s.  9 
s.  10 

s.  11 
s.  29 

(South  "Wales  Electrical 
1900) 
s.  6  . 
s.  9  . 
s.  36  . 
s.  37  . 
s.  38  . 
s.  39  . 
s.  40  . 
s.  46  . 
(Factory  and  Workshop 
s.  35  . 
s.  68  . 

(1)  (iO  • 
(ii.)  . 
(iii.) 

(1)  (a) 
(b) 
(c) 

(2) 

(3) 
s.  69  . 
s.  70  . 
s.  71  . 
s.  72  . 

(2) 
s.  79  . 
s.  85  . 
ss.  104—106 
s.  134  . 
s.  138  (2) 
s.  156  (1) 
s.  161  (2) 
Sched.  VI. 

(Netting  Hill  Electric  Lighting  Co.,  Ltd.  Act,  1901) 
s.  6  


618 


61 


630 
632 
633 
634 
627, 
633 
618 
,  631 
633 
633 
633 
,  631 
633 

627 
629 
629 
631 
634 
632 
633 
632 
634 
67,  69 


62 
68 
68 
70 
68 


68, 


68 
70 
69 
70 
69 
70 
70 
644 
644 
644 
70 
69 
67 
68,  69 
644 
618 
623 
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1  Edw.  7,  c.  civ. 


c.  cxvi. 


c.  cxxi. 
c.  cxev. 


c.  ccxxi. 
c.  ccxxviii. 


ccli. 

2  Edw.  7,  c.  14. 

c.  42. 


PAGE 

(Cleveland  and  Durham  County  Electric  Power  Act, 

19C1)  627 

s.  46  (7)  585 

s.  54    631 


s.  55  

s.  62  

(Yorkshire  Electric  Power  Co.  Act.  1901) 
s.  3  


s.  4 
s.  7 
s.  30 


.  633 
.  633 
.  627 
.  630 
.  628 
.  630 
.  630 

s.  48    631,  632 

(4)  632 

s.  62    632,  633 

s.  66    633 

s.  67    633 

(Dei-byshire  and  Nottinghamshire  Electric  Power  Co. 
Act,  1901)   627 

(Stalybridge,  Hyde,  Mossley  and  Dukinfield  Tramways 
and  Electricity  Board  Act,  1901)      ....  557 

(Arlesey  Gas  Act,  1901),  s.  52      .       .       .     •  .  .631 

(Metropolitan  Electric  Supply  Co.,  Ltd.,  Act,  1901) 

618,  620 

(West  Cumberland  Electric  Tramways  Co.  Act,  1901)  .  627 

(Univer-sity  of  Wales  Act,  1902)   91 

(Education  Act,  1902)    .       6,  12,  15  16,  18,  20,  22,  25,  28, 

37,  39,  51,  53,  59,  79,  81,  115 


s.  1  . 

s.  2  (1) 

m 

(3) 
s.  3  . 
s.  4  . 
s.  5  . 

s.  6  (11 

(2) 
(3) 


(a) 
(b) 


s.  7 


(17) 
(1) 


(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
s.  8  (1) 

(2) 
(3) 

s.  9  . 

s.  10  . 

s.  11  (1) 
(2) 
(3) 
(i) 
(5) 
(6) 
(7) 
(8) 

s.  12  . 

(3) 


(a) 
(b) 
(c) 
(d) 
(e) 


25,  29, 


35,  38,  41 


58, 


17 

10,  22,  23,  49 
22 
53 
23 
24 
59,  71 
34 
35 
39 
34 
34 
20 

20,  30,  38 
29,  36 
36 
37 
37 
37 
37 
38 
37,  38 
29,  30,  49 
.  38 
.  38 
37.  38,  39 
.  26 
.  26 
.  26 
26,  29 
12,  49,  50 
35 
35 
35 
35 
35 
39 
35 
35 
39 
34 


Ixxiv 


Table  of  Statutes. 


2  Edw.  7,  c.  42. 


(Education  Act,  1902)— 


c.  xvii. 
c.  xxi. 


c.  Iv. 


C.  CXVIU. 

c.  cxxvii. 


(2)  . 

 48 

s.  14  

 39 

s.  15  

.  11,  29,  30 

s.  16  

12,  14 

s.  17  (1)  . 

19,  23 

(2)      .       .       .  . 

 20 

(3)     .       .       .  . 

 19 

(4)  .... 

 20 

(5)     .       .       .  . 

19,  45 

(6)  .       .       .  . 

(7)  .      .      .  . 

 19 

 13 

(8)     .      .      .  . 

20,  114 

s.  18  

 23 

(1)      .       .       .  . 

 47 

(a)       .       .  . 

 47 

(b)      .       .  . 

 47 

(c)       .       .  . 

 48 

(d)      .       .  . 

 48 

(2)  . 

11,  46 

(3)  . 

 52 

(4)      .       .       .  . 

 47 

(5)     .       .       .  . 

 52 

s.  19  (1)  . 

23,  50 

(2)     .       .       .  . 

 51 

s.  20  (a)  . 

 46 

(b)     .      .      .  . 

 19 

s.  21  (2)  . 

 19 

(3)     .       .       .  . 

 19 

s.  22  

13,  18 

(1)  . 

.       .       .  .29 

(2)  . 

 29 

s.  23  (1)  . 

22,  24 

(2)     .       .       .  . 

 22 

C3)  . 

\vj  .... 

 19 

(4)  . 

 23 

(5)     .       .       .  . 

 118 

(6)     .       .       ..  . 

 20 

(7)     .       .       .  . 

 20 

(8)  .... 

 17 

(9)     .       .       .  . 

 15 

(10)  .... 

 14 

s.  24  

 15 

(2)     .       .       .  . 

34,  53 

(5)     .       .       .  . 

 35 

s.  25  

41,  46 

s.  27  (1)  . 

 52 

Sched  I  

.    34,  35,  39,  53 

PAGE 


40 


Sched.  II.  .  .  .  16,  19,  22,  25,  37,  41,  47,  50,  127 
Sched.  III.         .       13,23,25,39,42,  50,53,59,65,121 

Sched.  IV   22,  23,  41,  46 

(Derbyshire  and  Nottinghamshire  Electric  Power  Co. 

Act,  1902)     .   627 

(Newcastle-upon-Tyne  Electric  Supply  Co.  Act,  1902) 

627,  629,  630 

s.  15  631 

(Cornwall  Electric  Power  Co.  Act,  1902)     .       .  .627 

s.  43    631 

s.  45    632 

s.  51  634 

(Gloucestershire  Electric  Power  Co.  Act,  1902)    .       .  627 

s.  47    631 

s.  60    634 

(South  Wales  Electrical  Power  Distribution  Co.  Act.  1902) . .  .627 
(Kent  Electric  Power  Co.  Act,  1902)    .       .       .  .627 

s.  3  630 

s.  51    631,  632 
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2  Edw.  7,  c.  cxxxi.  (Leicestershire  and  Warwickshire  Electric  Power  Co. 

Act,  1902)   627 

s.  30    629 

s.  55    632 

s.  57    632 

s.  64   .       .       .  634 

c.  clvi.  (North  Metropolitan  Electric  Power  Supply  Co.  Act, 

1902)   627 

s.  3  631 

c.  ccxxxii.         (Swansea  Corporation  Act,  1902) — 

s.  42    639 

s.  59    639 

c.  ccxli.  (York  Corporation  Act,  1902),  s.  4       .       .       .  .639 

3  Edw,  7,  c.  10.  (Education  (Provision  of  Working  Balances)  Act,  1903)  51 

c.  13.  (Elementary  Education  Amendment  Act,  1903),  s.  1    .  45 

c.  19.  (Poor  Law  (Dissolution  of  School  Districts  and  Adjust- 

ments) Act,  1903)— 

s.  1  85 

s.  2  (1)  85 

c.  24.               (Education  (London)  Act,  1903)  .       .   6,  15,  16,  52,  79,  81 
s.  2  (1)   .  .53 

(2)  53 

(3)  53 

s.  3(1)   .52 

(2)  53 

s.  4  (2)  53 

s.  5  (1)  52 

Sched.  1   22,  52,  53,  54 

c.  39.  (Housing  of  the  Working  Classes  Act,  1903) — • 

s.  3  569 

s.  16  569 

Sched  569 

c.  45.                (Employment  of  Children  Act,  1903)    ....  62 
s.  6  (3)  65 

c.  vii.  (Stoke  Newington  Borough  Council  Act,  1903)     .    616,  620 

c.  XXV.  (Cleveland  and  Durham  County  Electric  Power  Co.  Act, 

1903)   627 

c.  xlvii.  (Electric  Lighting  Orders  Confirmation  (No.  3)  Act, 

1903)   636 

c.  cviii.  (West  Cumberland  Electric  Tramways  Co.  Act,  1903)  .  627 

c.  clxv.  (Blackheath  and  Greenwich  District  Electric  Light 

Company's  Act,  1903)   618,  620 

s.  7     .     -  624 

s.  9  ,     .  623 

s.  10  (1)  ■    .       .       .  .620 

(2)  621 

c.  clxxiv.  (Newcastle-upon-Tyne  Electric  Supply  Co.  Act,  1903)  627 

s.  20    628 

c.  clxxvii.  (Woolwich  Borough  Council  Act,  1903)       .       .       .  616 

s.  3  624 

c.  clxxxi.  (Willesden  Urban  District  Council  Act,  1903),  s.  7       .  639 

c.  ccx.  (Carmarthenshire  Electric  Power  Co.  Act,  1903)  .       .  627 

c.  ccxiv.  (Somerset  and  District  Electric  Power  Co.  Act,  1903)  .  627, 

635 

s.  7  629 

s.  30    629 

s.  50    631 

c.  ccxxxii.         (Liverpool  University  Act,  1903)  .       .       .       .       91,  96 
s.  12  92 

c.  ccxxxvii,        (Shropshire,  Worcestershire  and  Staffordshire  Electric 

Power  Co.  Act,  1903)   627 

s.  4  628 

s.  61  634 

c.  ccxxxviii.       (North  Western  Electricity  and  Power  Gas  Act,  1903)  627 

s.  26    631 

$.28    633 

s.  34    565 

s.  99    634 


Ixxvi 
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3  Edw.  7,  c.  cclxiii.  (North  Metropolitan  Electric  Power  Supply  Co.  Act, 

1903)   627 

4  Edw.  7,  c.  3.                  (Telegraph  Act,  1904)   584 

c.  11.  (University  of  Liverpool  Act,  1904)      .       .       .  91,96 

c.  12.                 (Leeds  University  Act,  1904)   91 

c.  13.  (London  Electric  Lighting  Areas  Act,  1904)— 

s.  1   617 

s.  2   617 

ss.  3,  4   617 

s.  4  (1)  (b)   617 

s.  5   .  .617 

s.  6   61/ 

s.  7   618 

ss.  8,  13   617 

s.  10   618 

c.  18.  (Education  (Local  Authority  Default)  Act,  1904)  .  613 
c.  20.                (Poor  Law  Authorities  (Transfer  of  Property  Act), 

1904)  ,  s.  1  85, 86 

c.  24.                (Telegraph  Act,  1904)   584 

c.  xiii.               (Victoria  University  of  Manchester  Act,  1904)     .       .  96 

s.  11   92 

c.  XXXV.             (University  of  Leeds  Act,  1904)   91 

s.  10   92 

c.  xli.  (St.  Marylebone  Electric  Lighting  Act,  1904). ..554, 616,  642 

s.  5  .623 

s.  13   622 

s.  16   623 

s,  18   623 

s.  20    624 

s.  34    620 

c.  liv.               (Lancashire  Electric  Power  Co.  Act,  1904)    .       .       .  627 

s.  2   630 

s.  4   635 

c.  Ixxiii.  (Leicestershire  and  Warwickshire  Electric  Power  Co. 

Act,  1904)   627 

c.  Ixxvii.  (Derbysliire  and  Nottinghamshire  Electric  Power  Co. 

Act,  1904)   627 

s.  3   634 

c.  cix.  (North  Western  Electricity  and  Power  Gas  Co.  Act, 

1904)   627 

c.  clxxvi.  (Electric  Lighting  Orders  Confirmation  (No.  3)  Act, 

1904)   636 

c.  clxxvii.  (Electric  Lighting  Orders  Confirmation  (No.  4),  Act, 

1904)   637,  638 

c.  clxxviii.  (Electric  Lighting  Orders  Confirmation  (No.  2)  Act, 

1904)   636 

c.  ccxiii.  (North  Wales  Electric  Power  Co.  Act,  1904)  627,  629 

s.  3   629 

S.4     .       .       .   628 

s.  18   630 

s.  35   6S1 

s.  36    633 

s.  37    633 

s.  43    634 

c.  ccxl.              (Leyton  Urban  District  Council  Act,  1904),  s.  65  .       .  639 

5  Edw.  7,  c.  18.                 (Unemployed  Workmen  Act,  1905),  s.  1  (7)  .       .       .  142 

0.  i.                  (Leeds  Corporation  (Consolidation)  Act,  1905),  s.  107  .  639 

0.  viii.               (West  Cumberland  Electric  Tramways  Act,  1905) .       .  627 

c.  xvi.                (Chelsea  Electricity  Supply  Co.,  Ltd.,  Act,  1905)  .       .  618 

c.  xliii.  (Accrington  Corporation  Act,  1905),  s.  76  .  .  .  639 
c.  xlix.              (South  Wales  Electrical  Power  Distribution  Co.  Act, 

1905)   627 

s.  9   630 

c.  Ixiii.  (Morley  Corporation  Act,  1905),  s.  21  .  .  .  .  639 
c.  Ixxix.             (Electric  Lighting  Orders  Confirmation  (No.  1)  Act, 

1905)   637 

c.  xci.                (University  College,  London,  Transfer  Act,  1905)        .  96 

s.  15   95 
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c.  clxxxv. 
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c.  cc. 
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5  Edw.  7,  c.  cxiii.  (Electric  Lighting];  Orders  Confirmation  Act,  1905)    635,  636 

c.  cxiv.  (Electric  Lighting  Orders  Confirmation  (No.  6)  Act, 

1905)   636,  637 

c.  cxlvi.  (Metropolitan  Electric  Supply  Co.,  Ltd.,  Act,  1905)     .  618 

s  3  624 
c.  clii.  (University  of  Sheffield  Act,  1905)       ...        91,  97 

s.  9  92 

c.  clx.  (Shropshire,  Worcestershire  and  Staffordshire  Electric 

Power  Co.  Act,  1905)   627 

c.  clxi.  (Woolwich  Borough  Council  Act,  1905)        .       .    616,  622 

s.  7  623 

s.  8  623 

s.  19  620 

s.  20    623 

c.  clxxiv.  (County  of  London  Electric  Supply  Co.,  Ltd.,  Act, 

1905)   618,  622 

s.  11  622 

s.  18  623 

s.  19  623 

s.  21  621 

s.  22    623 

s.  24    624 

(North  Metropolitan  Electric  Power  Supply  Co.  Act, 

1905)   618,  627 

(Central  Electric  Supply  Co.,  Ltd.,  Act,  1905) .       .       .  618, 

620,  622 

s.  9    .  623 

s.  10  623 

s  12  622 

ss.  13,  14  624 

(Electric  Lighting  Orders  Confirmation  (No.  9)  Act, 

1905)   636,  637 

(Metropolitan  Electric  Supply  Co.,  Ltd.,  Act,  1905)     .  618, 

620,  626 

s.  3  626 

s.  27    621 

s.  30    624 

s.  31  622 

(Telegraph  Act,  1906)   584 

(Notice  of  Accidents  Act,  1906),  s.  4  .  .  .  .615 
(Education  (Provision  of  Meals)  Act,  1906)  ...  6 

s.  1  32,  33 

s.  2  (1)  33 

(2)  33 

s.  3  <-     .  33 

s.  4  ■    .       .       .      33,  143 

s.  5  (1)  32 

(2)   .  .32 

s.  6   33 

c.  xcii.  (Cumberland  Electricity  and  Power  Gas  Act,  1906)      .  627 

s.  2    .       .       .      '  627 

s.  6  628 

s.  8  629 

s.  14  •  629 

s.  20    630 

s.  22    631 

s.  23    632,  633 

s.  25    633 

s.  81  (3)  585 

s.  86  (6)   685 

s.  93   634 

s.  95    634 

s.  104    634 

c.  ex.  (Electric  Lighting  Orders  Confirmation  (No.  5)  Act, 

1906)   635,  636,  637 

c.  cxxix.  (Electric  Lighting  Orders  Confirmation  (No.  4)  Act, 

1906)   637 

c.  cxxx.  (Electric  Lighting  Orders  Confirmation  (No.  7)  Act, 

1906)   637 


6  Edw.  7,  c.  13. 

c.  53. 
c.  57. 


Ixxviii 
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6  Edw.  7,  c.  cxlvii.  (Derbyshire  and  Nottinghamshire  Electric  Power  Co. 

Act,  1906)   627 

s.  22    630 

c.  cl.  (London  County  Council  (General  Powers)  Act,  1906) 

ss.  27—29    624 

c.  clviii.  (Newcastle-upon-Tyne  Electric  Supply  Co.  Act,  1906)  627 

s.  4  628 

s.  7    .       .  635 

ss.  9—16  631 

c.  clxv.  (Kent  Electric  Power  Co.  Act,  1906)    .       .       .  .627 

s.  16  631 

s.  22    630 

s.  33    630 

c.  clxxxii.  (County  of  Durham  Electric  Power  Supply  Co.  Act, 

1906)   627 

s.  4  630 

s.  6  629 

s.  7    630,  631 

s.  8  632 

s.  14  633 

s.  15   .       .       .       .  634 

s.  37    632 

c.  clxxxv.  (Shropshire,  Worcestershire  and  Staffordshire  Electric 

Power  Co.  Act,  1906)   627 

s.  13  .       .       .  624 

s.  14  624 

s.  42    632 

s.  46    634 

c.  cxci.  (Hackney  Electricity  Act,  1906)   616 

s.  3  622 

s.  4  623 

s.  5  622 

s.  6  624 

s.  8  623 

c.  cxcv.  (Saint  Pancras  Electricity  Act,  1906)  ....  616 

s.  2  622 

s.  3  623 

s.  5  623 

s.  6  622 

c.  cxcvii.  (South  Wales  Electrical  Power  Distribution  Co.  Act, 

1906)   627 

c.  cxcix.  (Lancashire  Electric  Power  Co.  Act,  1906)   .    627,  628,  633 

s.  2  628 

s.  4  628 

s.  5    631,  632 

(2)       .       .       .       .  ,  632 

s.  12  633 

(2)       .       .       .  633 

s.  17  634 

s.  19  635 

'  c.  cciv.  (Metropolitan  Electric  Supply  Co.,  Ltd.,  Act,  1906).  ..618,  626 

s.  3  .626 

s.  7  624 

s.  13   .       .       .  622 

s.  15  624 

s.  16  622 

s.  17  .       .       .       .       -  .  622 

7  Edw.  7,  c.  6.  (Telegraph  Act,  1907)  58i 

c.  9.  (Territorial  and  Reserve  Forces  Act,  1907),  s.  23  (2)   .  278 

c.  13.  (Finance  Act,  1907),  s.  17  48,  49 

c.  20.  (Appropriation  Act,  1907)   11 

c.  33.  (Qualification    of    Women    (County    and  Borough 

Councils)  Act,  1907),  s.  1  (1)        .       .       .       .  353 
c  43.  (Education  (Administrative  Provisions)  Act,  1907)      .  6, 15, 

79,  81 

s.  1  (1)  24 

(2)  24,  26 
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7  Edw.  7,  c.  43,  (Education  (Administrative  Provisions)  Act,  1907) — 

s.  1  (2)  (i)  24 

(iii.)  24 

(3)  24 

(4)  .       .       .  24 

(6)  21,  24 

s.  2  120 

s.  3  51 

s.  4  (1)  46 

(2)  51 

s.  5  48 

s.  6  52,  74 

s.  7  45 

s.  8  51 

s.  10  18 

•    s.  11  18 

s.  12  22 

s.  13  12,  18,  22 

(1)  32 
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 (1886),  4  O'M.  &  H.  59    270,  271,  289,  290 

Ayrton,  Ex  parte  (1885),  2  T.  L.  R.  215  400 


B. 

Bagb  v.  Perkins  (1845),  1  Lut.  Reg.  Cas.  255    253 

Bagley  v.  Butcher,  [1898]  1  Q.  B.  67  ;  67  L.  J.  (q.  b)  826 ;  77  L.  T.  525  ;  46 
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T.  L.  R.  765    564 

Battersea  Vestry  v.  County  of  London  and  Brush  Principal  Electric  Lighting 
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46  J.  P.  789  ;  31  W.  R.  275 ;  15  Cox,  0.  0.  138    300 
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Belper  School  Board  v.  Bayley  (1882),  9  Q.  B.  D.  259  ;  51  L.  J.  (m.  c.)  91  ;  46 

J.  P.  438    57,  60 

Bendish  v.  Lindsey  (1708),  11  Mod.  Rep.  194    306 

Bendle  v.  Watson  (1871),  L.  R.  7  C.  P.  163  ;  41  L.  J.  (c.  p.)  15  ;  25  L.  T.  806  ; 

20  W.  R.  145  ;  1  Hop.  &  Colt.  591    225 

Benesh  v.  Booth  (1864),  18  C.  B.  (n.  s.)  Ill ;  Hop.  &  Ph.  223 ;  34  L.  J.  (c.  p.) 
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Part  I. — Introduction. 


Law  is  1.  The  law  in  relation  to  education  is  in  substance  statu- 

statutory.  ^qj.j  (•^^^  rpj^g  common  law  recognised  directly  neither  educational 
duties  nor  educational  rights,  nor  did  equity  extend  its  jurisdiction 
over  infants  by  generally  and  practically  enforcing  any  such  duties 
and  rights  (&).  Indirect  legal  recognition  of  education,  outside  the 
statutory  sphere,  is  found  in  its  adoption  by  equity  as  a  proper 
object  for  a  public  or  charitable  trust  (c),  in  the  exercise  of  the 
royal  prerogative  in  granting  charters  of  incorporation  to  bodies 
engaged  in  educational  work  (d),  and  in  a  few  rules  of  common  law 
dealing  with  certain  educational  relations  (e).  But  the  law  thence 
arising  forms  no  distinct  body,  and  in  bulk  bears  no  comparison  to 
the  numerous  statutes  which  affect  every  side  of  educational  work. 

Historical  2.  The  stages  and  methods  by  which  Parliament  has  proceeded 

process.  mark  the  difference  in  practical  character  of  the  problems  which 
have  confronted  it.  For  the  most  part,  particular  problems  have 
been  attacked  before  the  more  general  ones,  and  provision  has  been 


(a)  By  education,  in  tlie  following  pages,  is  meant,  broadly  speaking, 
(1)  State-aided  and  State-provided  education ;  (2)  education  which,  being  subject 
to  a  public  or  charitable  trust,  is  affected  by  legislation  varying  the  law  of 
charitable  trusts  in  its  application  to  particular  kinds  of  educational  charities, 
including  the  Acts  relating  to  particular  universities  and  schools.  For  the 
general  law  of  charitable  trusts,  see  title  Charities,  Vol.  IV.,  pp.  105  et  seq., 
except  as  regards  some  rules  relating  to  schoolmasters  as  officers  of  charities,  as 
to  which  see  p.  125,  post.  Private  or  proprietary  schools  have  no  law  specially 
applicable  to  them,  but  are  affected  by  certain  common  law  rules  which,  in  their 
application  to  schoolmasters  are,  for  convenience,  included  in  this  article. 

(b)  At  common  law  a  parent  is  under  no  obligation  to  educate  his  child 
(Hodges  v.  Bodges  (1796),  Peake,  Add.  Gas.  79  ;  Wellesley  v.  Beaufort  {Dulie) 
(1827),  2  Euss.  1,  22,  23).  For  a  discussion  of  the  powers  of  courts  of  equity  in 
the  exercise  of  their  jurisdiction  over  infants  on  behalf  of  the  Crown,  as  parens 
patrice,  with  reference  to  the  education  of  children,  see  per  Lord  Eldon  in 
Wellesley  v.  Beaufort  (Duke),  supra,  at  pp.  19 — 23,  and  compare  Be  W.,  W.  V. 
M.,  [1907]  2  Ch.  557,  C.  A. ;  and  see,  generally,  as  to  the  rights  of  parents 
inter  se,  or  against  others,  in  respect  of  the  control  of  the  education  of  their 
children,  titles  Husband  and  Wife  ;  Infants  and  Children. 

(c)  See  title  Charities,  Vol.  IV.,  pp.  105  et  seq. 

{d)  See  title  Corporations,  Vol.  VIII.,  pp.  304,  305. 
(e)  See  p.  122,  post. 
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earliest  made  for  the  education  of  special  classes  of  persons.  The 
history  is  legally  important  as  having  caused  a  division  of  the 
statutes  relating  to  education  into  more  or  less  separate  groups  in 
accordance  with  the  difference  of  their  subject-matter. 

3.  The  first  modern  statute  upon  education  dealt  with  the 
special  class  of  children  employed  in  factories.  In  1802  there 
began  the  legislation  (/)  which  is  now  represented  in  a  consolidated 
and  amended  form  by  the  Factory  and  Workshop  Act,  1901  (g). 
The  subsequent  growth  and  elaboration  of  rules  respecting  school 
attendance  and  child  labour  in  statutes  of  universal  application 
have  reduced  the  practical  importance  of  the  educational  rules 
relating  to  this  special  class  of  children  (h). 

4.  From  the  Poor  Law  Acts,  still  a  confused  and  unconsoli- 
dated mass,  are  to  be  collected  the  rules  whereby  Parliament, 
beginning  in  1833,  has  sought  to  enforce  the  education  of  children 
whose  whole  care  and  maintenance  from  time  to  time  devolve  upon 
poor  law  authorities  (i). 

5.  Children  and  young  persons  convicted  of  crime,  or  exposed 
to  criminal  influences,  form  another  special  class  whose  education 
early  obtained  statutory  aid  and  control;  the  rules  relating  to 
reformatory  and  industrial  schools,  now  amended  and  consolidated 
by  the  Children  Act,  1908  (;'),  represent  legislation  which  began  in 
1854  (k). 

6.  The  special  mischiefs  and  anomalies  which  by  the  middle 
of  the  last  century  had  become  apparent  among  many  educational 
charities  provoked  much  parliamentary  interference  at  that  time. 
The  legislation  passed  in  1854  and  1856,  resulting  from  the  reports  of 
commissioners  appointed  to  inquire  into  the  Universities  of  Oxford 
and  Cambridge,  mark  the  first  modern  interference  by  Parliament 
with  foundations  of  university  rank  (Z).  In  1868  an  Act  dealing  in 
a  special  manner  with  seven  historic  public  schools  was  a  step  in 
the  same  process  (m).  In  1869  the  first  of  the  Endowed  Schools 
Acts  established  the  system  under  which  a  more  general  reform  of 
another  class  of  educational  charities  has  been  made  possible  (n). 

7.  While  these  special  problems  were  thus  receiving  separate 
statutory  treatment,  the  State  had  not  been  idle  in  making 
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(/)  Stat.  (1802)  42  Geo.  3,  c.  1'3  ;  and  compare  the  repealed  Factories  Act, 
stat.  (1833)  3  &  4  Will.  4,  c.  103. 

(g)  1  Edw.  7,  c.  22.    See  title  Factokies  and  Shops. 

(h)  For  the  educational  rules  in  the  Factory  and  Workshop  Act,  1901  (1 
Edw.  7,  c.  22),  see  p.  67,  post.  For  the  general  conditions,  not  restricted  to 
education,  which  may  be  imposed  upon  the  employment  of  children,  and  the 
employment  of  children  in  general,  see  title  Infants  and  Children.  For 
compulsory  education  and  school  attendance,  see  p.  54,  post. 

{i)  For  education  under  the  poor  laws,  see  p.  81,  post. 
(,/)  8  Edw.  7,  c.  67. 

(k)  For  reformatory  and  industrial  schools,  see  p.  70,  post. 
{I)  For  universities,  see  p.  90,  post. 

(m)  For  schools  under  the  Public  Schools  Acts,  see  p.  97,  post. 

(n)  For  the  Endowed  Schools  Acts,  1869  to  1889,  see  note  (A),  p.  99,  post.  The 
Charitable  Trusts  Acts,  beginning  in  1853,  were  part  of  this  process,  but  are  not 
restricted  to  education;  see  title  Charities,  Vol.  IV.,  p.  101.  See  also  the 
Endowed  Schools  Act,  1860  (23  &  24  Vict.  c.  11),  and  p.  116,  post. 
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provision,  general  in  character,  for  the  educational  needs  of  the 
country  at  large.  But  for  many  years  the  methods  adopted  were 
executive  and  not  legislative.  The  system  of  grants  in  aid,  at  first, 
in  1833,  administered  by  the  Treasury,  and  continued  in  1841,  with 
enlarged  aims,  by  a  committee  of  the  Privy  Council,  specially  con- 
stituted by  Order  in  Council,  had  by  1870  assisted  the  foundation 
or  development  of  a  considerable  system  of  elementary  schools 
throughout  England  and  Wales,  and  the  means  for  training 
teachers  for  serving  in  them.  A  similar  activity  of  another  Govern- 
ment department,  the  Science  and  Art  Department,  had  rendered 
similar  services  to  education,  secondary  in  standard,  in  subjects 
broadly  designated  by  the  terms  science  and  art  (o). 

But  till  1870  the  statute-book  is  practically  bare  of  all  signs  of 
this  process.  Annual  appropriations  of  sums  of  money,  broadly 
designated  in  the  Appropriation  Acts  as  for  the  general  purposes 
of  public  education  or  science  and  art,  were  the  only  direction 
Parliament  gave  to  the  Executive  Government  as  to  the  aim  of  its 
educational  activities.  The  process  was  indirectly  facilitated  by  Acts 
which  removed  some  of  the  difficulties  surrounding  the  conveyance 
of  land  in  trust  for  educational  purposes,  and  afforded  security  for  the 
due  application  of  grants  out  of  public  money  for  building  schools  {p). 
But  the  basis  of  the  system  on  which  Parliament  built  in  1870  was 
constructed,  mainly  during  the  years  1833  to  1870,  out  of  ancient 
endowments,  voluntary  contributions,  and  grants  from  Government 
departments.  In  the  direction  and  control  of  this  system  Parlia- 
ment, as  a  legislative  body,  played  no  practical  part  {q). 

8.  The  legislative  initiation  of  a  general  system  of  public  education 
was  made  in  1870  by  the  first  of  the  Acts  known  as  the  Education 
Acts,  1870  to  1909(?-)-  By  those  Acts  powers  and  duties  have 
been  conferred  upon  central  and  local  authorities  for  the  provision  of 
a  complete  system  of  public  education,  both  primary  and  secondary. 


(o)  For  further  details  and  references,  see  pp.  9,  15,  post ;  and  compare 
the  Education  Department  Act,  1856  (19  &  20  Vict.  c.  116). 
{p)  For  the  School  Sites  Acts,  see  p.  118,  post. 

[q)  For  the  history  on  its  educational  and  political  side  reference  should  be 
made  to  non-legal  works,  such  as  Craik's  "  State  in  Relation  to  Education  "  ; 
Qraham  Balfour's  "  Educational  Systems  "  ;  the  various  works  of  Professor 
M.  E.  Sadler  ;  and  the  Parliamentary  Debates,  passim. 

(r)  These  Acts  are  : — Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75) ; 
Elementary  Education  Act,  1873  (36  &  37  Vict.  c.  86);  Elementary  Education 
Act,  1876  (39  &  40  Vict.  c.  79)  ;  Elementary  Education  Act,  1880  (43  &  44 
Vict.  c.  23) ;  Education  Code  Act,  1890  (53  &  54  Vict.  c.  22)  ;  Elementary 
Education  Act,  1891  (54  &  55  Vict.  c.  56) ;  Elementary  Education  (Blind  and 
Deaf  Children)  Act,  1893  (56  &  57  Vict.  c.  42) ;  Elementary  Education  (School 
Attendance)  Act,  1893  (56  &  57  Vict.  c.  51) ;  Elementary  Education  (School 
Attendance)  Act  (1893)  Amendment  Act,  1899  (62  &  63  Vict.  c.  13) ;  Elementary 
Education  (Defective  and  Epileptic  Children)  Act,  1899  (62  &  63  Vict.  c.  32)  ; 
Elementary  Education  Act,  1900  (63  &  64  Vict.  c.  53)  ;  Education  Act,  1902 
(2  Edw.  7,  c.  42) ;  Education  (London)  Act,  1903  (3  Edw.  7,  c.  24) ;  Education 
(Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43) ;  Education  (Administra- 
tive Provisions)  Act,  1909  (9  Edw.  7,  c.  20).  The  following  Acts — j'.e. .Voluntary 
Schools  Act,  1897  (60  &  61  Vict.  c.  5) ;  Education  (Local  Authority  Default) 
Act,  1904  (4  Edw.  7,  c.  18) ;  Education  (Provision  of  Meals')  Act,  1906  (6  Edw.  7, 
c.  57) ;  Local  Education  Authorities  (Medical  Treatment)  Act,  1909  (9  Edw.  7, 
0.  13) — are  also  part  of  the  system  of  the  Education  Acts,  though  not  strictly 
citable  with  them. 
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Under  this  system  the  main  work  of  State-aided  and  State-provided 
education  is  done,  and  the  rules  relating  to  it  form  the  bulk  of  the 
educational  statutes.  The  system  is  essentially  a  local  government 
one,  and  exhibits  the  ordinary  features  of  English  local  govern- 
ment, the  actual  work  being  chiefly  done  by  local  municipal  bodies, 
though,  as  central  authorities.  Government  departments  exercise  a 
close  and  important  control  over  those  bodies,  and  assist  their  work 
by  large  grants  out  of  parliamentary  funds  (s). 

As  a  corollary  to  the  powers  and  duties  of  the  public  authorities 
concerned,  duties,  such  as  the  common  law  never  knew,  have  been 
imposed  upon  parents  of  having  their  children  educated  in  elemen- 
tary subjects.  The  law  of  compulsory  education  and  school  attend- 
ance in  its  practical  working  tends  to  form  a  part  of  the  general 
statutory  protection  given  by  modern  legislation  to  infants  and 
children,  and,  in  particular,  must  be  read  with  the  statutes  regu- 
lating the  employment  of  children  (t). 

9.  The  statutory  rules  ordering  this  general  system  divide  them-  Logical 
selves  logically  into  three  broad  diyisions,  the  powers  and  duties  arrange- 
of  central  authorities,  the  powers  and  duties  of  local  authorities,      ^  ' 
and  the  duties  of  parents  and  employers.    The  rules  affecting  the 
education  of  special  classes  of  children  under  other  Acts  than  the 
Education  Acts  are  likewise  part  of  the  local  government  system 

of  the  country,  and  fall  similarly  into  those  three  divisions.  It  is, 
therefore,  upon  this  basis  that  the  law  of  public  education  is  in 
the  main  treated  in  the  following  pages  (u). 

10.  The  law  specially  affecting  educational  foundations,  both  those  Educational 
of  university  and  those  of  lower  rank,  stands  partly  outside  such  foundations, 
classification,  and  needs  separate  treatment  (x). 

11.  Some  special  facilities  for  granting  land  for  educational  pur-  Miscellaneous, 
poses  (y),  and  some  miscellaneous  provisions  affecting  schoolmasters 

(s)  For  the  Government  departments  exercising  educational  functions,  see 
pp.  8,  14,  post.  The  system  is  further  characterised  by  the  existence  of 
numerous  voluntary  institutions  which  are  subsidised  and  employed  by  the  State 
for  public  purposes. 

(t)  For  compulsory  education  and  school  attendance,  see  p.  54,  post.  For 
the  employment  of  children  in  general,  see  titles  Factories  and  Shops  ; 
Infants  and  Children. 

(u)  For  the  powers  and  duties  of  central  authorities,  see  p.  8,  post;  for  the 
powers  and  duties  of  local  education  authorities  generally,  see  p.  15,  post;  for 
the  powers  and  duties  of  the  same  authorities  as  regards  enforcing  compulsory 
education  and  school  attendance,  see  p.  54,  post ;  and  as  regards  industrial 
schools,  see  p.  Ti,  post ;  for  powers  and  duties  of  county  and  county  borough 
councils  respecting  reformatory  schools,  see  p.  73,  post  ;  for  powers  and  duties 
of  poor  law  authorities,  see  p.  81,  post. 

(x)  For  universities  and  schools  under  the  Public  Schools  Acts,  see  p.  90, 
post ;  and  for  some  miscellaneous  rules  arising  under  statutes  specially  affecting 
educational  charities,  see  p.  99,  post.  The  greater  part  of  these  latter  rules  come, 
in  a  sense,  within  the  arrangement  stated  in  the  text,  inasmuch  as  they  concern 
almost  entirely  the  powers  and  duties  of  central  authorities,  i.e.,  the  Board  of 
Education  and  the  Charity  Commissioners,  but  they  have  no  immediate  connec- 
tion with  the  local  government  system  of  the  country,  the  functions  of  the 
departments  in  question  being  of  a  judicial  rather  than  of  an  administrative 
character.  For  the  general  law  of  charities,  and  the  powers  of  the  Charity 
Commissioners  and  of  the  Board  of  Education  under  the  Charitable  Trusts 
Act,  see  title  Charities,  Vol.  IV.,  pp.  101  et  seq. 

(i/)  See  p.  117,  post. 
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Part  I.     and  teachers,  including  certain  non-statutory  rules  (z),  likewise  do 
Intro-      not  admit  of  being  fitted  into  the  general  arrangement  of  subjects, 
dnction.     and  require  to  be  treated  under  separate  heads. 


Part  li. — Central  Authorities. 

Sect.  1. — The  Board  of  Education. 
Sub- Sect.  1. — Constitution. 

12.  The  principal  central  authority  dealing  with  education  are 
the  Board  of  Education.  The  Board  are  a  statutory  body,  con- 
sisting of  a  President,  the  Lord  President  of  the  Council  (unless  he 
be  the  President  of  the  Board),  the  Principal  Secretaries  of  State, 
the  First  Lord  of  the  Treasury,  and  the  Chancellor  of  the 
Exchequer.  The  Board  are  deemed  to  be  established  upon  the 
appointment  of  the  President  (a).  Their  legal  title  is  "  the  Board  of 
Education,"  and  the  Board  may  sue  and  be  sued  in  that  name  (6). 

13.  The  President  of  the  Board  is  appointed  by,  and  holds  office 
at  the  pleasure  of,  the  Crown.  His  salary,  which  may  not  exceed 
iG2,000  annually,  is  fixed  by  the  Treasury.  He  may  be  a  member 
of  the  House  of  Commons  (c). 

The  Board  may,  with  the  sanction  of  the  Treasury,  appoint  such 
officers  and  servants  as  they  think  necessary,  at  a  remuneration  to 
be  fixed  by  the  Treasury.  One  secretary  of  the  Board  may  be  a 
member  of  the  House  of  Commons  (d). 

The  expenses  of  the  Board,  including  the  salary  of  the  President, 
are  payable  out  of  moneys  provided  by  Parliament  (e). 

Consultative  14.  By  Order  in  Council,  under  statutory  authority,  a  com- 
Committee.     mittee,  known  as  the  Consultative  Committee,  has  been  established 


(z)  See  p.  122,  post.  For  various  forms  as  to  educational  matters,  see 
Encyclopsedia  of  Forms,  Vol.  XVI.,  pp.  569  et  seq. 

(a)  Board  of  Education  Act,  1899  (62  &  63  Vict.  c.  33),  s.  1  (1),  (2),  (5). 

(b)  Ibid.,  s.  7.  A  writ  of  certiorari  and  a  writ  of  mandamus  were  issued  against 
tlie  Board  in  B.  v.  Board  of  Education,  [1909]  2  K.  B.  1045 ;  affirmed  (1910)  26 
T.  L.  E.  422,  C.  A.  ;  see  also  Ex  parte  Cardiff  Corporation  (1904),  20  T.  L.  E. 
317.  The  official  seal  of  the  Board  is  officially  and  judicially  noticed  and  may 
be  authenticated  in  the  prescribed  manner.  Documents  purporting  to  be  instru- 
ments issued  by  the  Board  of  Education  and  to  be  sealed  with  that  seal  so 
authenticated,  or  to  be  signed  by  a  secretary  or  any  person  authorised  by  the 
President  or  some  member  of  the  Board  to  act  on  behalf  of  a  secretary  {e.g.,  an 
assistant  secretary),  are  received  in  evidence  and  treated  as  proved  in  the 
absence  of  evidence  disproving  them.  Any  instrument  purporting  to  have  been 
made  or  issued  by  the  President,  or  any  member  of  the  Board,  is  conclusively 
proved  by  a  certificate  to  that  effect,  signed  by  the  President,  or  a  member  of 
the  Board  {ibid.,  s.  7).  See  also  s.  83  of  the  Elementary  Education  Act,  1870 
(33  &  34  Vict.  c.  75),  as  to  proving  notices  and  other  documents  of  the  Board  of 
Education,  and  the  application  of  the  Documentary  Evidence  Act,  1868  (31  &  32 
Vict.  c.  37).  See  also  Documentary  Evidence  Act,  1882  (45  &  46  Vict.  c.  9) ; 
and  title  Evidence. 

(c)  Board  of  Education  Act,  1899  (62  &  63  Vict.  c.  33),  ss.  1  (4),  6(2),  8  (1). 
{d)  Ibid.,  ss.  6  (1),  8  (2).  The  office  of  Vice-President  of  the  Committee  of  the 

Privy  Council  on  Education  was  abolished  by  s.  1  of  the  Act,  upon  the  occurrence 
of  the  first  vacancy  in  the  office, 
(e)  Ibid.,  s.  6  (2). 
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for  the  purpose  of  advising  the  Board  of  Education  on  any  matter 
referred  to  the  committee  by  the  Board.  The  committee  must 
consist,  as  to  not  less  than  two-thirds,  of  persons  qualified  to 
represent  the  views  of  universities  and  other  bodies  interested  in 
education.  The  draft  of  any  Order  in  Council  with  reference  to  the 
committee  must  be  laid  before  each  House  of  Parliament  for  not  less 
than  four  weeks  during  the  sitting  of  the  House,  before  being 
submitted  to  the  King  in  Council  (/). 

Sub-Sect.  2. — Functions  in  General. 
15.  The  Board  are  expressly  charged  with  the  superintendence  Functions 
of  matters  relating  to  education  in  England  and  Wales  (g).  All  generally, 
powers  formerly  exercised  by  the  Education  Department  are  now 
exercised  by  the  Board  of  Education,  and  the  latter  expression  is 
substituted  for  the  former  in  all  enactments  and  documents.  The 
powers  of  the  Science  and  Art  Department  are  also  vested  in  the 
Board  (h).  In  respect  of  certain  institutions  the  Board  exercise 
directly  the  functions  of  provision  and  maintenance  (^),  but  their 
main  functions  are  of  a  supervisory  nature.  The  bulk  of  the 
moneys  annually  provided  by  Parliament  for  educational  purposes 
are  appropriated  for  distribution  by  the  Board.  By  imposing  con- 
ditions upon  grants  made,  out  of  the  moneys  so  provided,  to  local 
authorities,  to  governors  or  managers  of  schools,  and  to  other 
persons  engaged  in  educational  work,  the  Board  are  enabled  to 
exercise  an  extensive  practical  control  over  education  provided  or 
aided  by  the  State  in  England  and  Wales  (k).  The  Board,  further, 
by  their  conditions  for  making  such  grants  in  respect  of  schools  and 
colleges,  can  exercise  control  over  the  greater  part  of  the  teaching 
profession  (I),  and,  in  particular,  through  the  conditions  of  grants 
for  public  elementary  schools,  the  Board  settle  the  conditions  upon 
which  teachers  are  recognised  as  certificated  teachers  for  the 
purposes  of  the  official  standard  of  staffing  in  those  schools,  and 

( /)  Board  of  Education  Act,  1899  (62  &  63  Vict.  c.  33),  ss.  4,  5. 

((/)  Ibid.,  s.  1  (1).  Eor  the  transfer  to  the  Board  of  Education  of  certain  educa- 
tional powers  of  the  Charity  Commissioners,  and  the  power  to  transfer  powers  "of 
the  Board  of  Agriculture  and  Fisheries,  see  pp.  13,  15,  post.  For  some  functions 
of  the  Board  with  reference  to  children  in  factories  and  workshops,  see  pp.  69, 
70,  post. 

(//)  Ibid.,  s.  2  (1).  The  Education  Department  meant  the  Lords  of  the 
Committee  for  the  time  being  of  the  Privy  Council  appointed  for  education 
(Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  12  (6)  ).  The  committee  was 
constituted  by  Order  in  Council,  dated  10th  April,  1839.  The  Department  of 
Science  and  Art,  after  a  previous  existence  as  a  department  of  the  Board  of 
Trade,  and  afterwards  as  a  department  of  the  Education  Department,  was 
separately  incorporated  by  charter  in  1864.  For  the  history,  relations,  and 
functions  of  the  two  departments,  see  the  judgment  of  Wills,  J.,  in  It.  v. 
Cockerton,  [1901]  1  K.  B.  322. 

{i)  E.g.,  the  Eoyal  College  of  Art,  the  Victoria  and  Albert  Museum,  the 
Science  Museum  (all  at  South  Kensington),  the  Geological  Survej^  and 
Geological  Museum  (at  Jermyn  Street).  The  Board  also  conduct  certain 
examinations  and  grant  certificates. 

{k)  See  p.  48,  post. 

[l)  For  the  power  of  a  student,  desirous  of  entering  the  teaching  profession, 
to  bind  himself  as  to  his  training  and  career  in  consideration  of  the  grants  of 
the  Board,  see  p.  121,  post.  For  a  case  where  the  court  directed,  at  the  instance 
of  the  trustees,  a  scheme  to  be  settled  to  enable  a  school  subject  to  charitable 
trusts  to  comply  with  the  regulations  of  the  Board  for  secondary  schools,  see 
Re  Queen's  School,  Chester  (1910),  26  T.  L.  E.  297. 
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also  control,  subject  to  statutory  regulations,  the  arrangements  for 
granting  to  certificated  teachers  superannuation  and  other  annuities 
or  allowances  (m).  The  statutory  powers  and  duties  of  local  educa- 
tion authorities  are  in  many  matters  exercisable  only  subject  to  the 
consent,  approval,  or  direction  of  the  Board,  and  the  Board  have 
special  powers  to  take  action  in  the  event  of  default  on  the  part 
of  a  local  education  authority  (n).  The  Board  also  exercise  some 
important  functions  in  respect  of  educational  charities  (o). 

Sub-Sect.  3. — Higher  Education. 

16.  The  Board  of  Education  make  grants,  out  of  moneys  pro- 
vided by  Parliament,  to  local  education  authorities,  and  other  bodies 
and  persons,  in  aid  of  higher  education,  and  in  particular  in  aid  of 
training  colleges  for  teachers,  institutions  for  the  instruction  of 
pupil  teachers  in  public  elementary  schools,  secondary  schools, 
technical  schools,  evening  schools,  and  other  institutions  of  an 
educational  character.  The  conditions  upon  which  the  grants  are 
made  are  at  the  discretion  of  the  Board,  subject  to  the  Appropriation 
Act  for  the  year,  and  are  embodied  in  regulations  issued  annually 
by  the  Board  {p).  The  Board  are  expressly  empowered  to  inspect 
schools  supplying  secondary  education  and  desiring  to  be  inspected, 
and  after  consulting  the  Consultative  Committee  may  utilise  any 
university  or  other  organisation  for  the  purpose  of  such  inspection. 
The  terms  upon  which  the  inspection  is  made  are  settled  by  the 
Board  with  the  consent  of  the  Treasury  (q). 

The  Board  must  be  consulted  by  a  local  education  authority 
before  the  authority  takes  any  steps  in  fulfilment  of  its  duty  with 
respect  to  the  supply  of  higher  education  (?■). 

Sub-Sect.  4. — Elementary  Education. 

17.  The  Board  of  Education  determine  what  amount  of 
accommodation  in  public  elementary  schools  is  necessary  in  any 
area,  and  such  accommodation  as  the  Board  think  necessary  must 
be  supplied  by  the  local  education  authority  of  that  area  (s). 

18.  The  Board  settle  in  their  minutes,  subject  to  statutory 
directions,  the  conditions  required  to  be  fulfilled  by  an  elemen- 
tary school  in  order  to  obtain  an  annual  parliamentary  grant,  and 
in  accordance  with  which  a  public  elementary  school  is  required  to 
be  conducted  by  the  local  education  authority  and  the  managers  {t). 
These  minutes  are  issued  annually  in  a  document  commonly 

(m)  For  public  elementary  schools,  see  p.  29,  fost ;  for  elementary  school 
teachers'  superannuation,  see  p.  'i2'l,post. 
[n)  See  p.  12,  post. 
(o)  See  p.  13,  post. 

(p)  See  p.  6,  ante,  and  p.  48,  post.  For  the  distinction  between  higher  and 
elementary  education,  see  p.  18,  post. 

{q)  Board  of  Education  Act,  1899  (62  &  63  Vict.  c.  33),  s.  3  (1).  For  the 
power  of  county  councils  and  county  borough  councils  to  contribute  to  the  cost 
of  such  inspection,  see  p.  23,  post. 

(r)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  2  (1)  ;  and  see  p.  22,  post. 

(s)  For  public  elementary  schools,  see  p.  29,  post  ;  and  for  the  supply,  provi- 
sion, and  necessity  of  such  schools,  see  pp.  25,  26,  post.  For  the  power  of 
the  Board  of  Education  to  obtain  returns  as  to  the  amount  of  school  accommoda- 
tion, see  note  (c)  on  p.  14,  -post. 

{t)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  ss.  7  (4),  97. 
For  parliamentary  grants  generally,  see  p.  6,  ante,  and  p.  50,  post.    For  the 
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called  the  Code.    No  such  minute  of  the  Board  comes  into  force     Sect.  i. 
until  it  has  lain  on  the  table  of  both  Houses  of  Parliament  for  not  The 
less  than  a  month  (a).  Board  of 

The  Board  may  not  make  any  parliamentary  grant  in  aid  of  any  Education, 
elementary  school  unless  it  is  a  public  elementary  school,  or  in  aid 
of  building,  enlarging,  improving,  or  fitting  up  any  elementary 
school  (h). 

The  minutes  of  the  Board  settling  the  conditions  of  grant  must 
provide  that  no  grant  be  made  in  respect  of  any  instruction  in 
religious  subjects,  and  may  not  require  that  a  school  shall  be  in 
connection  with  a  religious  denomination,  or  that  religious  instruc- 
tion shall  be  given  in  the  school,  and  may  not  give  any  preference  or 
advantage  to  a  school  on  the  ground  that  it  is  or  is  not  provided  by 
a  local  education  authority  (c). 

The  minutes  must  also  provide  that  the  income  of  public 
elementary  schools  is  to  be  applied  only  for  the  purposes  of  public 
elementary  schools  (d). 

All  parliamentary  grants  must  be  paid  to  the  local  education 
authority  (e). 

19.  The  Board  are  expressly  empowered  to  make  extra  grants  Small 
in  aid  of  public  elementary  schools  in  districts  having  small  popu- 
lations,  and  to  determine  in  their  minutes  the  special  conditions  as 
to  efficiency  to  be  imposed  for  the  purposes  of  such  grants  (/). 

The  main  conditions  and  scheme  for  the  distribution  of  the  fee  Fee  grant, 
grant  are  settled  by  statute  (.g),  but  the  Board  of  Education  are 

direct  imposition  by  Parliament  of  maintenance  and  control  by  a  local  education 
authority,  as  conditions  of  grant,  seep.  30,  post ;  for  definition  and  conduct  of 
public  elementary  schools  generally,  see  pp.  25,  29,  post;  for  the  powers  of 
managers  to  fulfil  the  conditions  of  grant,  see  p.  39,  post.  Besides  the  express 
limitations  upon  the  Board's  powers  in  respect  of  the  conditions  of  grants  stated 
in  the  text,  the  Board,  semUe,  are  bound  to  observe  the  general  provisions  of  the 
Education  Acts  ;  seeder  Channell,  J.,  in  Wilford  v.  West  Riding  of  Yorkshire 
County  Council,  [1908]  1  K.  B.  685  ;  see  also  R.  v.  Cockerton,  [1901]  1  K.  B.  322  ; 
affirmed,  ibid.,  726,  C.  A.;  Dyer  v.  London  School  Board,  [1902]  2  Oh.  768,  C.  A. 
In  the  case  of  special  schools  for  bHnd,  deaf,  defective,  or  epileptic  children, 
express  power  is  given  to  the  Board  of  Education  to  make  grants  notwith- 
standing statutory  restrictions  (see  p.  45,  post) ;  a  similar  exception  is  made  in 
the  case  of  the  small  class  of  schools  coming  within  s.  15  of  the  Education  Act, 
1902  (2  Edw.  7,  c.  42),  being  marine  schools  or  schools  attached  to  institutions 
(see  note  {k),  p.  29,  post). 

(a)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  97. 

(&)  Ibid.,  s.  96 ;  and  see  references  in  note  (t),  supra,  as  to  public  elementary 
schools,  especially  marine  schools  and  schools  attached  to  institutions.  The 
Appropriation  Acts  for  the  years  1907,  1908,  and  1909  have  respectively  contained 
in  the  title  to  the  Education  Vote  [Sched.  II.,  Civil  Service,  Class  IV.]  the  words 
"including  grants  for  the  building  of  new  public  elementary  schools,"  and 
the  Board  of  Education  have  treated  these  words  as  making  it  lawful  for  them 
to  make  grants  to  local  education  authorities  in  aid  of  building  new  public 
elementary  schools,  notwithstanding  the  unrepealed  provisions  of  the  second 
paragraph  of  s.  96  of  the  Elementary  Education  Act,  1870  (33  &  34  Vict, 
c.  75)  ;  compare  Parliamentary  Debates,  1907,  Vol.  171,  pp.  66,  975  ;  Vol.  178, 
pp.  65,  1190;  Vol.  181,  p.  719;  1908,  Vol.  193,  p.  1796. 

(c)  Ibid.,  s.  97.    For  inspection  of  religious  instruction,  see  pp.  30,  38,  2>ost. 

(d)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  20. 

(e)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  18  (2),  see  pp.  47,  49,  post, 
if)  See  p.  49,  post. 

(g)  For  meaning  of  "fee  grant"  and  the  conditions  required  to  be  fulfilled 
in  public  elementary  schools  accepting  the  fee  grant,  see  pp.  30,  50,  post. 
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empowered  to  determine  by  regulations  the  times  and  manner  of  its 
payment,  and  may  pay  the  fee  grant  notwithstanding  a  failure  to 
comply  with  the  statutory  conditions,  if  they  are  satisfied  that  there 
was  a  reasonable  excuse  for  such  failure,  and  in  that  case  must 
make  a  deduction  from  the  grant  equal  to  the  amount,  if  any,  by 
which  the  amount  received  from  fees  has  exceeded  the  amount 
allowed  by  the  statutory  conditions  (h). 

The  conditions  and  scheme  of  distribution  of  the  parliamentary 
grant  under  s.  10  of  the  Education  Act,  1902  (i),  are  settled  in  that 
Act,  but  the  Board  compute  the  average  attendance  of  scholars  for 
the  purpose  of  the  section. 

The  Board  settle  in  their  minutes  the  conditions  upon  which 
they  make  grants  in  aid  of  schools  or  classes  certified  by  them  for 
blind,  deaf,  defective,  and  epileptic  children,  and  may  make  such 
grants,  notwithstanding  that  the  schools  do  not  fulfil  the  conditions 
applicable  in  the  case  of  public  elementary  schools  (/c) . 

20.  The  Board  have  power,  through  His  Majesty's  inspectors 
of  schools,  to  inspect  any  public  elementary  school  {1). 

Sub-Sect.  5. — Default  of  Local  Education  Authority. 

21.  If  a  local  education  authority  fail  to  fulfil  any  of  their 
duties  under  the  Education  Acts,  1870  to  1902,  and,  in  particular, 
fail  to  provide  such  public  school  accommodation  as  they  are 
required  to  provide,  the  Board  of  Education  may,  after  holding 
a  public  inquiry,  make  such  order  as  they  think  necessary  or 
proper  for  the  purpose  of  compelling  the  authority  to  fulfil 
their  duty,  and  such  an  order  may  be  enforced  by  mandamus  (m). 
The  Board  may  also,  in  the  event  of  such  default  as  respects 
any  elementary  school,  make  orders  to  regularise  any  situation 
to  which  such  default  may  give  rise,  and  repay  to  the  managers 
any  expenses  properly  incurred  by  them  in  making  good  the 
default  of  the  authority.   Any  sums  so  paid  by  the  Board  are  a 


(h)  Elementary  Education  Act,  1891  (54  &  55  Vict.  c.  56),  s.  1  (2). 

(/)  2  Edw.  7,  c.  42,  s.  10  ;  and  see  p.  50,  post. 
.  (k)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57 
Vict.  c.  42),  s.  12;  Elementary  Education  (Defective  and  Epileptic  Children) 
Act,  1899  (62  &  63  Vict.  c.  32),  s.  7  ;  and  see  pp.  40,  45,  post. 

(I)  See  p.  30,  post.  The  term  "His  Majesty's  inspectors"  in  the  Education 
Acts  means  the  inspectors  of  schools  appointed  by  His  Majesty  on  the 
recommendation  of  the  Board  of  Education  (Elementary  Education  Act,  1870 
(33  &  34  Vict.  c.  75),  s.  3).  Eor  some  functions  witli  reference  to  recognised 
efficient  schools  under  the  Eactory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22), 
see  p.  76,  post,. 

(m)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  16.  The  remedy  by  order  and 
mandamus  is  substituted  for  former  remedies  under  the  Elementary  Education 
Act,  1870  (33  &  34  Vict.  c.  75),  ss.  63—66  ;  it  was  applied  in  A.-G.  v.  West 
Hiding  of  Yorhshire  County  Council,  [1907]  A.  C.  29,  and  does  not  always 
exclude  other  remedies  ( Wilfvrd  v.  West  Riding  of  Yorkshire  County  Council, 
[1908]  1  K.  B.  685,  where  Channell,  J.,  distinguishes  misfeasance  from  non- 
feasance for  the  purposes  of  the  section).  The  statutory  remedy  applies  to 
duties  under  other  Acts  expressed  to  be  duties  under  the  Education  Act, 
1902,  e.g.,  duties  under  s.  13  of  the  Education  (Administrative  Provisions) 
Act,  1907  (7  Edw.  7,  c.  43).  As  to  mandamus,  see  title  Crown  Practice, 
Vol.  X.,  p.  106. 
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debt  from  the  authority  to  the  Crown,  and  may  also  be  deducted 
from  any  parliamentary  grants  due  to  the  authority  (n) . 

If  a  local  education  authority  fail  to  make  bye-laws  for  tk^ir  area 
requiring  children  to  attend  school,  the  Board,  instead  of  proceeding 
by  order  and  mandamus,  may  themselves  make  bye-laws  for  the 
area,  and  any  such  bye-laws  will  have  effect  as  though  they  were 
bye-laws  duly  made  by  the  authority  (o). 

If  a  local  education  authority  fail  to  make  a  scheme  establishing 
an  education  committee,  the  Board  may,  in  accordance  with  statutory 
rules,  make  a  scheme  for  the  authority  by  provisional  order,  and 
obtain  the  confirmation  of  the  order  by  Parliament 


Sect.  1. 

The 
Board  of 
Education. 

Failure  to 
make  bye- 
laws. 

Failure  to 
establish 
education 
committee. 


Sxtb-Sect.  6. — EducaUorMl  Charities. 

22.  The  Board  of  Education  exercise,  with  certain  minor 
exceptions,  the  powers  of  the  Charity  Commissioners  relating  to 
charities  solely  educational  in  character  (q),  including  the  special 
powers,  originally  belonging  to  the  Commissioners  for  the  purposes 
of  the  Endowed  Schools  Acts,  which  were  transferred  to  the  Charity 
Commissioners  in  1874  (7-).  The  Board  also  exercise  minor  functions 
in  respect  of  certain  charities  applicable  in  substance  for  the  purposes 
of  elementary  education  formerly  exercised  by  the  Education 
Department  (s). 

The  Board  are,  for  the  purposes  of  the  Charitable  Trusts  Acts, 
persons  interested  in  any  elementary  school  and  its  endowment,  to 
which  these  Acts  apply  (a). 


Powers  of 
Charity  and 
Endowed 
School 
Commis- 
sioners, and 
Education 
Department. 


{n)  Education  (Local  Authority  Default)  Act,  1904  (4  Bdw.  7,  c.  18). 

(o)  Elementary  Education  Act,  1880  (43  &  44  Vict.  c.  23),  s.  2 ;  Education 
Act,  1902  (2  Edw.  7,  c.  42),  Sched.  III.  (9).    For  bye-laws,  see  p.  58,  post. 

(p)  Education  Act,  1902  (2  Edw.  7,  c.  42),  ss.  17  (7),  22.  For  schemes 
for  education  committees,  see  p.  19,  post ;  for  provisional  orders,  see  title 
Parliament. 

(q)  Board  of  Education  Act,  1899  (62  &  63  Vict.  c.  33),  s.  2  (2),  and  Orders 
in  Council  made  thereunder  (7tli  August,  1900,  24th  July,  1901,  11th  August, 
1902 ;  Statutory  Eules  and  Orders  Eevised,  Vol.  IV.,  Education,  England, 
pp.  1,  4,  6).  The  Act  (s.  2  (2))  and  the  Orders  empower  the  Charity  Com- 
missioners to  determine  whether  a  charity  or  part  of  a  charity  is  of  an 
educational  character  for  the  purposes  of  the  Act  and  the  Orders;  such 
a  determination  by  the  Commissioners  is  merely  part  of  the  machinery 
for  adjusting  as  between  them  and  the  Board  of  Education  the  funds 
and  property  of  the  charity,  and  does  not  finally  restrict  to  educational 
purposes  the  part  allotted  to  the  jurisdiction  of  the  Board,  or  prevent  it  being 
applied  by  a  subsequent  scheme  to  other  purposes  {Be  Bettmi's  Charity,  [1908] 
1  Ch.  205).  The  power  to  appoint  official  trustees  of  charitable  funds,  and  to 
make  vesting  orders  to  or  from  the  official  trustees  of  charitable  funds  or  the 
official  trustee  of  charity  lands,  is  reserved  by  the  Orders  in  Council  to  the 
Charity  Commissioners.  The  members  and  officers  of  the  Board  of  Education 
exercise  concurrently  with  the  Charity  Commissioners  the  compulsory  powers 
of  the  Charity  Commissioners  and  Assistant  Commissioners  with  reference  to 
inquiries,  accounts,  attendance  and  examination  of  witnesses,  and  administering 
of  oaths  (Order  in  Council,  7th  August,  1900).  See,  generally,  title  Charities, 
Vol.  IV.,  p.  302. 

(r)  For  the  powers  of  the  Commissioners  for  the  purposes  of  the  Endowed 
Schools  Acts  and  the  provisions  of  these  Acts,  see  p.  99,  post. 

(s)  As  to  these  powers,  which  relate  to  certain  charities  excluded  from  the 
operation  of  the  Endowed  Schools  Acts,  see  p.  115,  post. 

(a)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  78. 
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Stjb-Sect.  7. — Inquiries,  Returns,  and  Reports. 

23.  The  Board  of  Education  may  hold  a  public  inquiry  for  the 
purpose  of  the  exercise  of  any  of  their  powers  or  duties  under  the 
Education  Act,  1902,  in  accordance  with  a  prescribed  procedure. 
The  inquiry  must  be  held,  after  due  notice,  by  a  person  appointed 
by  the  Board,  in  or  near  the  place  to  which  the  subject  of  the 
inquiry  relates,  and  at  the  inquiry  the  person  holding  it  must  hear 
and  inquire  into  evidence,  information,  objections  and  representa- 
tions, offered  or  made  respecting  the  subject-matter  of  the  inquiry, 
with  power  to  adjourn  from  time  to  time.  He  must  then  report  in 
writing  the  results  of  the  inquiry  to  the  Board,  stating  his  opinion, 
with  reasons,  on  the  subject,  and  on  the  representations  made  at 
the  inquiry.  The  Board  must  deposit  a  copy  of  the  report  with 
the  local  education  authority,  and  must  publish  notice  of  the 
deposit.  The  Board  may  further  order  the  costs  of  the  proceedings 
and  inquiry  to  be  paid  by  the  local  education  authority  or  by 
the  applicants  for  the  inquiry  as  they  think  just,  and  the  amount 
may  be  recovered  as  a  debt  (h). 

24.  The  Board  of  Education  have  power  to  require  returns  from 
local  education  authorities  both  with  regard  to  elementary  and 
higher  education  (c),  and  must  make  to  Parliament  a  general  annual 
report,  and  special  reports  relating  to  the  exercise  by  them  of 
particular  powers  {d). 

Sect.  2. — Other  Central  Authorities. 

25.  The  Local  Government  Board  have  special  functions 
regarding  education  under  poor  law  authorities  in  respect  of  which 
the  Board,  as  the  successor  of  the  Poor  Law  Commissioners,  are  the 
controlling  and  supervising  authority  (e).  In  addition  to  these 
functions  the  Board,  in  their  capacity  of  central  authority 
for  local  government  purposes  in  general,  exercise  many  powers 
and  duties  which  directly  or  indirectly  affect  the  educational  powers 
of  local  authorities,  as,  for  instance,  the  sanctioning  of  loans  and 
the  audit  of  accounts  (/). 


{h)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  23  (10)  (see  also  ihid.,  s.  16); 
Elementary  Education  Act,  1870  (33  &  34  Yict.  c.  75),  s.  73. 

(c)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  95 ;  Education 
(Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43),  s.  15  (including  councils 
■with  concurrent  powers  only  in  respect  of  higher  education).  Eor  rules  relating 
to  special  returns  for  the  purpose  of  ascertaining  whether  there  is  a  deficiency  of 
elementary  school  accommodation,  see  Elementary  Education  Act,  1870  (33  & 
34  Yict.  c.  75),  ss.  67—72,  and  Elementary  Education  Act,  1873  (36  &  37  Vict, 
c.  86),  s.  19. 

{d)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  100.  For 
special  functions  in  respect  of  which  particular  reports  must  be  made,  see 
pp.  25,  45,  67,  107,  post. 

(e)  For  education  under  the  poor  law,  see  p.  %\,post. 

( / )  For  the  Local  Government  Board's  powers  in  their  general  capacity,  see 
title  LoCAX,  Government.  Various  particular  powers  are  stated  in  this  article 
incidentally  to  the  statement  of  the  educational  powers  and  duties  of  local 
authorities.  For  the  powers  of  the  Local  Government  Board  with  reference  to  the 
twopenny  rate  limit  for  higher  education,  see  p.  23,  post.    For  local  inquiries 
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The  Home  Office  is  the  central  authority  for  education  in  Sect.  2. 
reformatory  and  industrial  schools,  all  such  schools  being  supervised  Other 
and  controlled  by  the  Secretary  of  State  (g).  Central 

The  Board  of  Agriculture  and  Fisheries  are  expressly  empowered  Authorities, 
to  inspect  and  assist  education  in  agriculture  and  forestry,  not  being  Board  of 
education  given  in  public  elementary  schools  (h).  Agriculture. 

The  Treasury  makes  grants  in  aid  of  schools  under  the  Welsh  Treasury. 
Intermediate  Education  Act,  1889,  and  must  for  that  purpose  be 
satisfied  by  inspection  that  the  efficiency  of  the  schools  is  satisfac- 
tory (i).  The  Treasury  also  exercises  powers  in  regard  to  the 
system  of  elementary  school  teachers'  superannuation  (j),  and  in 
regard  to  the  assessment  of  compensation  to  officers  of  local 
authorities  (k). 


Part  III. — Powers  and  Duties  of  Local 
Education  Authorities. 

Sect.  1, — Outline  of  System. 

26.  The  main  powers  and  duties  of  local  education  authorities  The 
are  exercised  under  the  Education  Acts,  1870  to  1909  (l).  The  effect  Education 
of  these  Acts  cannot  be  appreciated  without  a  reference  to  their 
history.  The  first  of  them,  the  Elementary  Education  Act,  1870,  set 

by  the  Local  Government  Board  in  respect  of  their  functions   under  the 
Education  Act,  1902  (2  Edw.  7,  c.  42),  see  ibid.,  s.  23  (9). 

(g)  Eor  reformatory  and  industrial  schools  and  the  powers  of  the  Home 
Office,  see  p.  70,  post. 

(h)  Board  of  Agriculture  Act,  1889  (52  &  53  Vict.  c.  30),  s.  2  (2).  See  title 
AGKlciriiTURE,  Vol.  I.,  p.  298.  Administrative  powers  of  other  Government 
departments  with  reference  to  agriculture  may  be  transferred  by  Order  in 
Council  to  the  Board  of  Agriculture  and  Fisheries,  subject  to  an  appeal  to 
Parliament  {ibid.,  s.  4),  and  the  powers  of  the  Board  of  Agriculture  relating  to 
education  may  be  transferred  to  the  Board  of  Education  (Board  of  Education 
Act,  1899  (62  &  63  Vict.  c.  33),  s.  2  (2) ) ;  see  p.  8,  ante.  For  the  executive 
arrangements  for  the  co-ordination  of  the  work  of  the  two  departments,  see 
Parliamentary  Paper  [Od.  4886]  of  22nd  September,  1909. 

(i)  See  p.  113,  post. 
(,/)  See  p.  120,  post. 

{Jc)  As  to  compensation  to  officers,  see  note  (0),  p.  16,  post ;  and  title  Public 
Authorities  and  Public  Officers. 

(1)  For  these  Acts,  see  note  (r),  p.  6,  ante.  Prior  to  the  Education  Act, 
1902  (2  Edw.  7,  c.  42),  the  Acts  were  citable  as  the  Elementary  Education 
Acts,  1870  to  1900  (see  Elementary  Education  Act,  1900  (63  &  64  Vict.  c.  53), 
s.  9).  For  definition  of  terms,  see  Elementary  Education  Act,  1870  (33  &  34 
Vict.  c.  75),  s.  3  ("inspectors,"  "managers,"  "teacher,"  "parent,"  "ele- 
mentary school,"  "  schoolhouse,"  "vestry,"  "ratepayer,"  "parliamentary 
grant");  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  24  ("powers,"  "duties," 
"property,"  "liabilities,"  "college,"  " trust  deed ").  For  the  powers  of  local 
education  authorities  in  respect  of  industrial  schools  under  the  Children  Act,  1908 
(8  Edw.  7.  c.  67),  see  p.  80,  post ;  county  councils  and  county  borough  councils 
also  exercise  functions  in  respect  of  reformatory  schools  under  that  Act,  but  not 
in  their  capacity  of  local  education  authority  ;  see  p.  73,  post.  A  local  educa- 
tion authority  which  is  a  borough  or  urban  district  council  may  be  a  library 
authority  under  the  Public  Libraries  Act,  1892  (55  &  56  Vict.  c.  53),  and  have 
powers  thereunder  to  provide  schools  for  science  and  art ;  see  title  LocAii 
Government. 
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up  school  boards  for  all  districts  insufficiently  supplied  with  elemen- 
tary schools,  with  a  duty  to  supply  public  elementary  schools  for  those 
districts,  and  further  regulated  the  conduct  of  public  elementary 
schools,  including  those  not  provided  by  a  school  board  but  by 
private  persons,  and  commonly  known  as  voluntary  schools.  The 
latter  class  of  schools  had  been  founded  prior  to  1870,  and 
continued  to  be  founded  afterwards  with  the  assistance  of  annual 
grants,  and  in  some  instances  of  building  grants,  from  the  Educa- 
tion Department.  The  only  State  control  over  them  was  the 
supervision  of  the  department  and  its  inspectors,  which  was  a 
requisite  for  earning  the  grants,  and  aimed  only  at  securing  that 
the  grants  should  not  be  paid  unless  the  conditions  imposed  by  the 
department,  and  those  imposed  after  1870  by  statute,  were  ful- 
filled {m).  School  boards,  when  first  established  in  1870,  were 
empowered,  and  subsequently  were  required,  to  enforce  upon 
parents  compulsory  elementary  education.  In  districts  where  there 
were  no  school  boards  this  duty  was  allotted  to  school  attendance 
committees  (n). 

27.  By  the  Education  Act,  1902,  school  boards  and  school 
attendance  committees  were  abolished  in  all  places  outside  London, 
and  their  functions  were  transferred  to  local  education  authorities, 
namely,  councils  of  counties  and  county  boroughs,  and  of  boroughs 
and  urban  districts  of  a  certain  population,  to  be  exercised  through- 
out their  area,  including  places  where  previously  there  had  been 
no  school  boards.  The  Act  was  extended  to  London,  with  minor 
modifications,  by  the  Education  (London)  Act,  1903.  Every  part 
of  England  and  Wales  is  within  the  area  of  some  local  education 
authority.  The  Act  of  1902  further  gave  local  education  authorities 
two  important  functions  never  exercised  by  school  boards — the 
larger  part  of  the  control  and  maintenance  of  voluntary  schools, 
and,  in  the  case  of  county  councils  and  county  borough  councils, 
general  powers  to  supply  higher  education.  Some  limited  powers  in 
respect  of  higher  education  previously  exercised  by  certain  municipal 
authorities,  other  than  school  boards,  became  at  the  same  time 
merged  in  the  general  powers  of  local  education  authorities  (o). 


(m)  For  the  history  from  authoritative  sources,  see  B.  v.  Gockerton,  [1901] 
1  K.  B.  322;  affirmed,  ibid.,  726,  C.  A.;  A.-G.  v.  West  Riding  of  Yorkshire 
County  Council,  [1907]  A.  0.  29 ;  see  also  p.  6,  ante.  For  the  Education 
Department,  see  p.  9,  ante. 

{n)  For  compulsory  education  and  the  growth  of  the  functions  of  local 
authorities  in  respect  of  it,  see  note  [i)  on  p.  58,  post. 

(o)  For  the  transfer  of  educational  functions  from  the  bodies  previously 
exercising  them  by  the  Education  Act,  1902  (2  Edw.  7,  c.  42),  and  modification 
of  Acts,  see,  as  to  higher  education,  p.  22,  post ;  as  to  elementary  education, 
p.  28,  post ;  as  to  school  attendance  and  compulsory  education,  p.  54:,  post ;  as 
to  blind,  deaf,  defective  and  epileptic  children,  p.  40,  post.  The  Local  Govern- 
ment Act,  1888  (51  &  52  Yict.  c.  41),  s.  120,  applies,  with  the  necessary  modi- 
fications, to  compensation  to  officers  transferred  or  affected  by  the  passing  of 
the  Education  Act,  1902  (2  Edw.  7,  c.  42) ;  and  the  Local  Government  Act, 
1894  (56  &  57  Vict.  c.  73),  s.  68,  applies  to  any  adjustment  of  property  and 
liabilities  required  for  the  purposes  of  the  Act  (see  Education  Act,  1902 
(2  Edw.  7,  c.  42),  Sched.  11.  (21)  and  (22) ).  For  compensation,  adjustments,  and 
transitory  provisions  in  Local  Government  legislation,  see,  generally,  title  Local 
Government  ;  for  instances  of  claims  for  compensation  arising  under  the 
Education  Act,  1902  (2  Edw.  7,  c.  42),  see  It.  v.  London  County  Council,  Ex  parte 
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The  main  powers  and  duties  of  local  education  authorities  now 
consist  of  a  general  duty,  in  the  case  of  county  councils  and  county 
borough  councils,  to  supply  and  aid  the  supply  of  higher  education, 
and,  in  respect  of  elementary  education,  to  provide  and  maintain 
public  elementary  schools,  and  to  enforce  compulsory  elementary 
education  (p).  Special  powers  and  duties  are  also  placed  upon 
them  with  respect  to  blind,  deaf,  defective,  and  epileptic  children  (q), 
and  with  respect  to  industrial  schools  (r). 

Sect.  2. — Classification  and  Constitution. 
Sub-Sect.  1. —  Classification. 

28.  The  following  are  local  education  authorities : — For  the 
purposes  of  both  elementary  and  higher  education,  councils  of 
counties  and  councils  of  county  boroughs  ;  for  the  purpose  of 
elementary  education  only,  councils  of  boroughs  with  a  population 
of  over  10,000,  and  councils  of  urban  districts  with  a  population 
of  over  20,000,  according  to  the  census  of  1901  (s).  The  area  of 
a  county  council  is  the  county,  excluding  the  area  of  any  county 
borough  in  the  county,  and  excluding  also,  for  the  purpose  of 
elementary  education,  the  areas  of  boroughs  and  urban  districts 
which  are  local  education  authorities  for  that  purpose  {t).  The 
area  of  a  county  borough  council,  borough  council,  or  urban  district 
council  is  the  county  borough,  borough,  or  district. 

29.  The  council  of  every  non-county  borough  or  urban  district 
have  certain  powers  to  supply  or  aid  the  supply  of  higher  education 
concurrently  with  the  county  council,  but  are  not,  in  either  case, 
a  local  education  authority  for  the  purpose  of  higher  education  (a). 

30.  There  is  a  statutory  distinction  between  higher  and 
elementary  education,  though  neither  term  is  explicitly  defined  in 
the  Education  Acts. 

Norris,  [1906]  1  K.  B.  346  ;  It.  v.  London  County  Council,  Ex  parte  Scriven 
(1907),  23  T.  L.  E.  493 ;  for  instances  of  adjustments  being  required,  see  Be 
Wallsend  Borough  Council  and  Northumberland  County  Council,  [1906]  2  Oh.  506 ; 
Hebhurn  Urban  District  Council  v.  Hedivorth  Monkton  and  Jarrow  United 
District  School  Board  (1904),  20  T.  L.  E.  244  ;  A.-G.  v.  Essex  County  Council 
(1907),  71  J.  P.  557.  School  boards  also  possessed  functions  in  respect  of  indus- 
trial schools  under  the  Elementary  Education  Acts  ;  for  the  history  etc.  of  these 
powers,  see  note  {d),  p.  71,  post.  For  the  distinction  of  elementary  and  higher 
education  under  the  Education  Acts,  see  p.  IS, post. 

(p)  See  for  higher  education,  p.  22,  post;  and  for  elementary  education, 
p.  24,  post.  For  councils  with  "concurrent"  higher  education  powers,  see 
p.  23,  post. 

{q)  See  p.  40,  post. 

(r)  See  p.  73,  post. 

(s)  Education  Act,  1902  (2  Edw.  7,  c.  42),  ss.  1,  23  (8).  See  title  Local 
Government  for  the  election,  constitution,  areas,  and  general  attributes  of  the 
local  authorities  in  question.  "  Council"  in  the  case  of  a  borough  means  the 
corporation  consisting  of  the  mayor,  aldermen,  and  burgesses,  acting  by  their 
council  (Re  Leeds  Institute  of  Science,  Art  and  Literature  and  Leeds  City  Council, 
[1909]  1  Oh.  500).  For  the  distinction  between  higher  and  elementary  educa- 
tion, see  infra. 

(t)  For  the  exemption  of  such  boroughs  or  districts  from  the  county  rate  for 
education,  see  p.  41, post;  as  to  voting  at  county  council  meetings  of  councillors 
representing  such  boroughs  or  districts,  see  p.  19,  post. 

(a)  See  p.  23,  post. 
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Higher  education  sometimes  is  called  "education  other  than 
elementary,"  and  sometimes  is  designated  by  a  reference  to  the 
purpose  of  Part  II.  of  the  Education  Act,  1902,  the  general  power 
to  provide  higher  education  being  given  to  local  education  autho- 
rities by  that  part  of  the  Act,  in  substitution  for  narrower  powers 
under  other  Acts  (h).  The  training  of  teachers  and  the  main- 
tenance of  evening  schools  are,  for  statutory  purposes,  higher 
education,  and,  generally,  the  supply  by  a  local  education  authority 
of  any  education  given  otherwise  than  as  part  of  the  instruction 
of  a  public  elementary  school  is  higher  education.  Elementary 
education  is  ordinarily  designated  by  a  reference  to  the  purposes  of 
Part  III.  of  the  Education  Act,  1902,  which  transferred  to  local 
education  authorities  the  functions  of  school  boards  and  school 
attendance  committees,  with  the  amendments  necessary  to  bring 
voluntary  schools  into  the  system  of  public  elementary  education 
established  by  the  Act.  The  elementary  education  to  be  provided 
by  a  local  education  authority  is  limited  to  education  in  a  public 
elementary  school  given,  under  the  regulations  of  the  Board  of 
Education,  to  scholars  who  at  the  close  of  the  school  year  will 
not  be  more  than  sixteen  years  of  age,  subject  to  the  power  of 
the  Board  to  extend  the  limit  of  age  in  certain  special  circum- 
stances (c).  The  power  of  a  local  education  authority  in  respect 
of  elementary  education  includes  the  power  to  aid,  by  scholar- 
ships or  bursaries,  the  instruction  in  public  elementary  schools 
of  scholars  from  the  age  of  twelve  up  to  sixteen,  or  up  to  the 
limit  of  any  extended  age  sanctioned  by  the  Board  (d),  and  also 
powers  with  respect  to  the  provision  of  play  centres,  vacation 
classes,  medical  inspection  and  attendance,  and  provision  of 
meals  for  children  attending  public  elementary  schools  (e).  If  any 
question  arises  whether  any  purpose  for  which  a  council  wish  to 
exercise  any  powers  under  the  Education  Acts  is  a  purpose  of 
higher  education  or  of  elementary  education  (i.e.,  a  purpose  of 
Part  II.  or  of  Part  III.  of  the  Education  Act,  1902),  that  question 
is  to  be  determined  finally  by  the  Board  of  Education  (/). 


(b)  Part  II.  of  the  Education  Act,  1902  (2  Edw.  7,  c.  42),  is  headed  "  Higher 
Education."  See  note  (i)  on  p.  22,  post,  for  the  substitution  of  that  Act  for 
previous  legislation.  The  power  of  a  council  under  Part  II.  of  the  Act 
includes  the  promotion  of  the  co-ordination  of  all  forms  of  education ;  see  p.  22, 
post. 

(c)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  22.  Schools  for  blind,  deaf, 
defective,  and  epileptic  children  and  industrial  schools  are  in  a  special  class ; 
they  need  not  be  conducted  as  public  elementary  schools,  but  nevertheless  come 
within  the  statutory  sphere  of  elementary  education  ;  see  p.  11,  ante,  and  p.  45, 
post.  The  nature  of  school  board  powers,  the  history  of  the  institutions 
connected  with  State-aided  higher  and  elementary  education,  and  the  meaning 
of  those  terms,  were  elaborately  discussed  in  R.  v.  Cockerton,  [1901]  1  K.  B. 
322  ;  affirmed,  ibid.,  726,  0.  A.  Part  III.  of  the  Education  Act,  1902  (2  Edw.  7, 
c.  42),  is  headed  "  Elementary  Education."  In  this  article  the  terms  "higher 
education"  and  ''elementary  education"  are  ordinarily  used,  for  brevity  and 
convenience,  in  place  of  the  terms  "purpose  of  Part  II."  and  "purpose  of 
Part  III.  of  the  Education  Act,  1902  "  (2  Edw.  7,  c.  42),  respectively.  For 
public  elementary  schools,  see  note  {k)  on  p.  29,  post. 

(d)  Education  (Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c,  43),  s.  11. 

(e)  Ibid.,  s.  13.    As  to  provision  of  meals,  see  p.  32,^osit. 
(/)  Ibid.,  s.  10. 
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31.  When  any  question  arises  before  a  county  council  relating 
only  to  elementary  education,  the  county  councillors  elected  for  an 
electoral  division,  consisting,  wholly  or  in  part,  of  a  borough  or 
urban  district  whose  council  are  a  local  education  authority,  may 
not  vote  upon  the  question  (g). 

32.  The  council  of  any  non-county  borough  or  urban  district  Relinquishing 
may  at  any  time,  by  agreement  with  the  council  of  the  county  in  powers, 
which  the  borough  or  urban  district  is  situated,  and  with  the 
approval  of  the  Board  of  Education,  relinquish  in  favour  of  the 

council  of  the  county  any  of  their  powers  and  duties  as  local 
education  authorities,  or  any  of  their  powers  to  supply  or  aid  the 
supply  of  higher  education,  and,  in  that  case,  the  powers  and 
duties  so  relinquished  cease  (h). 

Sub-Sect.  2. — Education  Committees. 

33.  Every  local  education  authority,  and  every  council  having  Duty  to 
only  concurrent  powers  in  respect  of  higher  education  (i)  (unless  g^^^^^j.^^^ 
such  council  determine  that  in  their  case  it  is  unnecessary  to  do  so),  committees, 
must  establish  one  or  more  education  committees  in  accordance 

with  statutory  requirements. 

The  education  committee  must  be  constituted  in  accordance  with  Constitution, 
a  scheme  made  by  the  authority  or  council,  and  approved  by  the 
Board  of  Education  (j).  The  scheme  must  comply  with  certain 
statutory  provisions  with  respect  to  the  procedure  for  making  and 
approving  it,  and  with  respect  to  the  composition  of  the  committee. 
In  particular,  it  must  provide  for  the  appointment  of  at  least  a 
majority  of  the  committee  by  the  authority  or  council,  and  for  the 
appointment  of  persons  experienced  in  education,  and  for  the 
inclusion  of  women  (/c).  The  scheme  may  provide,  for  all  or  any 
educational  purposes,  for  the  constitution  of  a  separate  education 
committee  for  any  area  within  a  county,  and  in  that  case  the  Board 
must  be  satisfied  before  approving  it  that  it  pays  due  regard  to  the 
importance  of  the  general  co-ordination  of  all  forms, of  education  (Z). 
A  scheme  when  approved  has  statutory  force,  but  may  be  revoked 
or  varied  by  an  amending  scheme  (m). 


(g)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  23  (3). 

(h)  Ihid.,  s.  20  (b).  As  to  adjustments  and  other  provisions  consequential 
upon  such  a  relinquishment,  see  ibid.,  Sched.  II.  (2),  (8),  (16),  (17),  (21).  "Where 
the  council  is  a  local  education  authority  for  the  purpose  of  elementary  educa- 
tion (p.  17,  ante),  and  the  powers  relinquished  include  powers  in  respect  of 
that  purpose,  the  area  of  the  council  becomes,  for  that  purpose,  part  of  the  area 
of  the  county  council. 

{i)  As  to  these  councils  see  p.  23,  post. 

(,/)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  17  (1).  For  the  power  of  the 
Board  of  Education  to  act  in  the  default  of  the  authority  in  making  a  scheme, 
see  p.  13,  ante. 

(k)  Ibid.,  s.  17  (3),  (6)  ;  and  see,  as  to  consequential  provisions,  s.  21  (2). 
The  members  appointed  by  the  authority  or  council  must  be  members  of  it, 
unless,  in  the  case  of  a  county  council,  the  council  otherwise  determines. 
Sub-s.  (6)  of  s.  17  does  not  compel  the  Board  of  Education  to  publish  a  scheme 
which  they  have  decided  to  refuse  to  approve  {Ex  parte  Cardiff  Corporation 
(1904),  20  T.  L.  E.  317). 

fO  s.  17  (5),  (6). 

(m)  Ibid.,  s.  21  (3).    Eor  a  case  where  a  scheme  was  construed,  and  it  was 
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34.  A  scheme,  in  the  case  of  any  county  council  or  county 
borough  council  in  Wales  (including  Monmouthshire),  must  pro- 
vide for  the  abolition  of  the  county  governing  body  established  for 
the  area  of  the  council  by  any  scheme  made  under  the  Welsh 
Intermediate  Education  Act,  1889,  and  for  the  transfer  of  the 
functions,  property,  and  liabilities  of  that  body  to  the  council,  and 
must  make  consequential  provisions  (n) . 

35.  No  person  may  be  a  member  of  an  education  committee  who 
by  reason  of  holding  an  office  or  place  of  profit,  or  having  any  share 
in  a  contract  of  employment,  is  disqualified  for  membership  of  the 
council  appointing  the  committee,  but  no  person  is  so  disqualified 
for  membership  of  an  education  committee  by  reason  only  of  his  hold- 
ing office  in  a  school  or  college  aided,  provided,  or  maintained  by  the 
council.  A  woman  is  not  disqualified  by  sex  or  marriage  for 
membership  of  an  education  committee  (o). 

36.  All  matters  relating  to  the  exercise  by  the  local  education 
authority,  or  other  council,  of  their  powers  in  respect  of  elementary 
or  higher  education,  other  than  the  power  of  raising  a  rate  or 
borrowing  money,  stand  referred  to  the  education  committee,  and 
the  authority,  before  exercising  any  such  powers,  must,  unless  they 
consider  the  matter  to  be  urgent,  receive  and  consider  the  report  of 
the  education  committee  (p).  The  authority  may  also  delegate  to 
the  education  committee,  with  or  without  conditions  as  they  think 
fit,  any  of  their  powers,  except  the  power  of  raising  a  rate  or 
borrowing  money  (5). 

Sect.  3. — General  Poivers. 

Officers.  37.  A  local  education  authority  may  appoint  necessary  officers, 

including  teachers  for  schools  provided  by  the  authority,  to  hold 
office  at  pleasure  (r). 


held  that  a  council  could  not  vary  the  arrangements  for  the  retirement  of 
members  of  a  committee,  except  by  an  amending  scheme  ;  see  Milward  v.  Barry 
Urban  Council,  [1904]  2  Oh.  481. 

{n)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  17  (8) ;  and  see,  as  to  Welsh 
intermediate  education,  pp.  Ill,  Hi,  post. 

(0)  Ibid.,  ss.  17  (4),  23(6).  As  to  what  involves  disqualification  for  member- 
ship of  a  council  appointing  an  education  committee,  see  title  Local  Govern- 
ment. For  the  purpose  of  such  disqualification,  a  teacher  in  a  school  maintained, 
but  not  provided,  by  a  local  education  authority  is  in  the  same  position  as  a 
teacher  in  a  school  provided  by  the  authority  (ibid.,  s.  23  (7) ). 

{j})  Ibid.,  s.  17  (2) ;  the  matters  in  question  include  all  powers  conferred  on 
the  authority  or  council  expressly  as  local  education  authority,  or  council 
having  "  concurrent  "  powers,  by  other  Acts  as  well  as  by  the  Education  Act, 
1902  (2  Edw.  7,  c.  42),  e.g.,  powers  under  Part  IV.,  ss.  44—93  (Industrial 
Schools  ;  see  p.  73,  post),  or  under  s.  122  (Cleansing  of  Verminous  Children) 
of  the  Children  Act,  1908  (8  Edw.  7,  c.  67);  see  Education  (Administrative 
Provisions)  Act,  1909  (9  Edw.  7,  c.  29),  s.  1. 

(q)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  17  (2).  Eor  the  effect  of  dele- 
gating powers  with  respect  to  the  control  of  voluntary  schools  under  s.  7,  and 
generally  as  to  the  power  of  delegation,  see  Young  v.  Cuthbert,  [1906]  1  Ch.  451 ; 
Ching  v.  Surrey  County  Council,  [1910]  1  K.  B.  736,  C.  A.  See  also  titles 
Agency,  Vol.  I.,  p.  213  ;  Local  Government  ;  Public  Authorties  ani> 
Public  Oeficees,  generally,  for  the  effect  of  the  delegation  by  a  local  authority 
of  powers  to  committees  or  other  persons. 

(r)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  35.  As  to  school 
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38.  A  local  education  authority  may  appear  in  legal  proceedings  Sect.  3. 
by  their  clerk,  or  by  some  member  of  the  authority  authorised  by  General 
a  resolution  of  the  authority  (s).  Powers. 

39.  A  local  education  authority  must  make  returns  to  the  Board  Returns, 
of  Education  when  required  by  the  Board  to  do  so  (^). 

40.  A  local  education  authority  may  be  constituted  as  trustees 
for  any  educational  charity,  and  may  accept  real  or  personal  property 
on  trust  for  any  purposes  connected  with  education,  subject  to  the 
limitation  that  no  trust  may  be  accepted,  so  far  as  regards  elemen- 
tary education,  the  purposes  of  which  are  inconsistent  with  the 
principles  of  the  prohibition  against  religious  catechisms  or  formu- 
laries distinctive  of  any  particular  denomination  being  taught  in 
schools  provided  by  the  authority  (a). 

41.  A  local  education  authority  may  provide  vehicles,  and  pay 
reasonable  travelling  expenses,  for  teachers  or  children  attending 
school  or  college,  whenever  the  council  consider  such  provision  or 
payment  required  by  the  circumstances  of  their  area,  or  any  part 
of  it  (b).  An  authority  may  also  provide  guides  or  conveyances 
for  children  who,  in  their  opinion,  are  by  reason  of  any  physical 
or  mental  defect  unable  to  attend  school  without  guides  or 
conveyances  (c). 

42.  A  local  education  authority  may  sell,  lease,  or  exchange  any 
land  or  schoolhouse  belonging  to  them  and  acquired  for  the 
purposes  of  elementary  education  which  they  do  not  require  as 
though  it  were  land  belonging  to  a  charity  for  the  purposes  of  the 
Charitable  Trusts  Acts,  1853  to  1869,  the  Board  of  Education 
exercising  the  jurisdiction  of  the  Charity  Commissioners  in  the 
matter  (d).  The  authority  may  also,  with  the  consent  of  the  Board, 
alienate  any  land  acquired  or  held  by  them  for  the  purposes  of 
higher  education  (e). 

43.  A  local  education  authority  may,  with  the  consent  of  the  Appropriation 
Board  of  Education,  appropriate  any  land  held  by  them  in  their  ^^^^^^ 
capacity  as  local  education  authority  for  any  other  purposes,  poses. 
approved  by  the  Local  Government  Board,  connected  with  any 

attendance  officers,  see  p.  56,  post;  for  joint  officers,  see  p.  46,  post;  as  to 
teachers  in  voluntary  schools,  see  pp.  36,  38,  post. 

(s)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  85,  which  provides 
that  the  resolution  must  appear  on  the  minutes  of  the  authority. 

(t)  See  p.  14,  ante,  and  references  in  note  (c)  thereon. 

(a)  Elementary  Education  Act,  1873  (36  &  37  Vict.  c.  86),  s.  13;  see  p.  34, 
p>ost,  for  the  prohibition  in  question.  See  also  title  Charities,  Vol.  IV.,  p.  259. 
As  to  whether  the  limitation  is  now  applicable  to  higher  education,  qucere. 

(b)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  23  (1)  (including  councils  with 
concurrent  powers  in  respect  of  higher  education)  ;  see  p.  23,  post. 

(c)  Elementary  Education  (Defective  and  Epileptic  Children)  Act,  1899  (62 
&  63  Vict.  c.  32),  s.  3. 

{d)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  22,  which, 
semble,  only  applies,  in  the  case  of  local  education  authorities,  so  far  as  regards 
purposes  of  elementary  education.  See  title  Charities,  Vol.  IV.,  p.  218,  for 
the  provisions  of  the  Charitable  Trusts  Acts  in  question. 

(e)  Education  (Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43),  s.  1  (6) 
(including  councils  with  concurrent  powers  in  respect  of  higher  education). 
As  to  the  application  of  the  proceeds  of  sale,  see  ibid. 
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other  capacity  of  the  authority  (/),  subject  to  certain  restrictions 
upon  user  that  might  be  objectionable  (/). 

44.  Special  rules  are  provided  for  the  service,  proof  of  service, 
form,  and  method  of  publication  of  notices,  orders,  and  other 
documents  for  the  purposes  of  the  Education  Acts  (g). 

Sect.  4. — Higher  Education. 
Stjb-Sect.  1. — In  General. 

45.  It  is  the  duty  of  a  council  which  is  a  local  education 
authority  for  the  purpose  of  higher  education  to  consider  the 
educational  needs  of  their  area,  and  to  take  such  steps  as  seem  to 
them  desirable,  after  consultation  with  the  Board  of  Education,  to 
supply,  or  aid  the  supply,  of  higher  education  and  to  promote  the 
general  co-ordination  of  all  forms  of  education  (/i).  The  authority 
must  in  carrying  out  this  duty  have  regard  to  any  existing  supply 
of  efficient  schools  or  colleges,  and  to  any  steps  already  taken  for 
the  purpose  of  higher  education  under  the  Technical  Instruction 
Acts,  1889  and  1891  (i). 


(/)  Education  (Administrative  Provisions)  Act,  1909  (9  Edw.  7,  c.  29), 
s.  5. 

(g)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  ss.  81—84; 
Elementary  Education  Act,  1873  (36  &  37  Vict.  c.  86),  s.  20;  Elementary 
Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  45  ;  and  see  note  (b)  on  p.  8,  ante, 
as  to  the  Board  of  Education  and  documents. 

{h)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  2  (1).  The  power  to  supply  and 
aid  the  supply  of  higher  education  is  not  confined  to  the  education  of  persons 
resident  in  the  area  of  the  authority,  and  the  authority  may  provide  education 
outside  their  area,  and  may  give  financial  assistance  to  students  attending 
institutions  outside  their  area,  but,  semble,  the  power  must  be  exercised  in  the 
interests  of  the  area  (Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  23  (2)  ;  Education 
(Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43),  s.  12).  It  includes  the 
provision  of  vehicles,  and  the  payment  of  reasonable  travelling  expenses  for 
teachers  and  children  (Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  23  (1) ).  Eor 
the  power  to  combine  with  or  contribute  to  other  councils,  see  p.  45, ^os^.  Eor 
the  distinction  of  elementary  and  higher  education,  see  p.  18,  ante.  Eor  a  limit 
upon  the  amount  which  a  county  council  may  spend  out  of  the  rates  upon  higher 
education  see  p.  23,  post.  Eor  the  application  of  the  "  whisky  money  "  to 
higher  education,  see  p.  48,  post. 

{i)  Hid.,  s.  2  (2).  The  Technical  Instruction  Acts,  1889  and  1891  (52  &  53 
Vict.  c.  76 ;  54  &  55  Vict.  c.  4),  were  repealed  by  the  Education  Act,  1902 
(2  Edw.  7,  c.  42),  Sched.  IV.  As  to  an  adjustment  of  the  liabilities  of  an  urban 
council  under  those  Acts,  see  ihid.,  Sched.  II.  (4).  The  Education  Act,  1902 
(2  Edw.  7,  c.  42),  contains  no  express  transfer  of  powers  in  respect  of  higher 
education,  except  as  regards  Welsh  intermediate  schools,  and  the  power  to 
supply,  and  aid  the  supply,  of  higher  education  replaces,  with  wider  effects, 
the  power  of  a  local  authority  under  the  Technical  Instruction  Acts ;  for  the 
substitution  of  Part  II.  of  the  Education  Act,  1902  (2  Edw.  7,  c.  42),  in  enacl^ 
ments  and  in  schemes  made  under  the  Charitable  Trusts  Acts,  the  Endowed 
Schools  Acts,  or  the  Elementary  Education  Acts,  for  the  Technical  Instruction 
Acts,  and  for  the  application  of  the  first-named  Act  to  institutions  established, 
or  obligations  incurred,  under  the  Technical  Instruction  Acts,  see  Sched.  III.  (11) 
of  the  Education  Act,  1902  (2  Edw.  7,  c.  42) ;  and  for  a  special  provision, 
replacing  in  London  the  provisions  in  the  Technical  Instruction  Act,  1889 
(52  &  53  Vict.  c.  76),  as  to  the  appointment  of  managers  or  governors  of  rate- 
aided  institutions,  see  Education  (London)  Act,  1903  (3  Edw.  7,  c.  24), 
Sched.  I.  (9).  For  the  transfer  of  powers  in  respect  of  Welsh  Intermediate 
Education  see  p.  20,  ante,  and  p.  114,  post. 
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46.  A  local  education  authority  may  pay  expenses  incurred 
by  the  Board  of  Education  in  the  inspection  of  secondary  schools 
in  their  area  (k). 

47.  A  local  education  authority,  which  are  the  council  of  a 
county,  may  not  raise  out  of  the  rates  for  the  purposes  of  higher 
education  in  any  year  more  than  the  amount  which  would  be  pro- 
duced by  a  rate  of  '2d.  in  the  pound,  or  such  higher  rate  as  the 
authority,  with  the  consent  of  the  Local  Government  Board, 
may  nx(a). 

Sub-Sect.  2. — Councils  with  concurrent  Poivers. 

48.  The  council  of  a  non-county  borough  or  urban  district, 
though  not  in  either  case  a  local  education  authority  for  the  pur- 
pose of  higher  education,  have  power,  concurrently  with  the  county 
council,  to  spend  such  sums  as  they  think  fit  for  the  purpose  of 
supplying  or  aiding  the  supply  of  higher  education,  but  the  amount 
they  raise  out  of  the  rates  for  this  purpose  in  any  year  must  not 
exceed  the  amount  which  would  be  produced  by  a  rate  of  Id.  in  the 
pound  (&). 

Sub-Sect.  3. — Religious  Instruction. 

49.  In  the  application  of  money  for  the  purpose  of  higher 
education  a  council  must  observe  the  following  rules  : — 

In  no  school  or  college  aided  or  maintained  by  the  council  may 
any  scholar  attending  as  a  day  or  evening  scholar  be  required,  as  a 
condition  of  being  admitted  into  or  remaining  in  the  school  or 
college,  to  attend  or  abstain  from  attending  any  Sunday  school, 
place  of  religious  worship,  religious  observance,  or  instruction  in 
relgious  subjects  in  the  school  or  college  or  elsewhere,  and,  in 
f urLherance  of  this  rule,  the  time  for  religious  worship  or  instruction 
must  be  arranged  in  any  such  school  or  college  conveniently  for  the 
withdrawal  of  the  scholars. 

Iq  no  school,  college,  or  hostel,  aided  but  not  provided  by  the 
couQcil,  may  the  council  require  that  any  particular  form  of  religious 
instruction  or  worship,  or  any  religious  catechism  or  formulary 
whbh  is  distinctive  of  any  particular  religious  denomination,  shall 
or  shall  not  be  taught,  used,  or  practised. 

Irom  no  school,  college,  or  hostel  provided  by  the  council  may 
any  pupil  be  excluded  on  the  ground  of  religious  belief,  nor  may 
any  pupil  attending  such  an  institution  be  penalised  on  the  ground 
of  rdigious  belief. 

{Tc  Board  of  Education  Act,  1899  (62  &  63  Vict.  c.  33),  s.  3  (2) ;  Education 
Act,  1902  (2  Edw.  7,  c.  42),  Sched.  III.  (11) ;  and  see  p.  10,  ante. 

(a'  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  2  (1) ;  the  produce  of  a  rate  for 
the  pirposes  of  the  Act  is  to  be  estimated  in  accordance  with  regulations  of  the 
Loca  Government  Board  {ibid.,  s.  23  (4) ). 

(&)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  3.  In  the  construction  of  the 
Education  Act,  1902  (2  Edw.  7,  c.  42),  the  expression"  councils  having  power 
undc  this  Act,"  and  similar  expressions,  include  councils  having  these  con- 
currmt  powers  in  respect  of  higher  education  ;  compare  ss.  17  (1),  18,  19  (1)  of 
the  Act.  In  the  pages  following  it  has  sometimes  been  found  convenient  to 
state  provisions  of  a  consequential  character  with  reference  to  local  education 
autlorities,  and  to  refer  in  a  note  to  their  application  to  councils  having  such 
concurrent  powers.  As  to  the  method  of  estimating  the  produce  of  a  rate,  see 
preceding  note. 
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In  no  school,  college,  or  hostel  provided  by  the  council  may  any 
catechism  or  formulary  distinctive  of  any  particular  religious 
denomination  be  taught,  except  where  the  council,  at  the  request:  of 
parents  of  scholars,  in  such  manner  as  they  think  fit,  allow  any 
religious  instruction  to  be  given  otherwise  than  at  the  cost  of  the 
council.  In  the  exercise  of  this  latter  ]3ower  the  council  must  show 
no  unfair  preference  to  any  religious  denomination  (c). 

Sub-Sect.  4. — Provision  of  Schools.  , 

50.  A  local  education  authority  have  the  same  power,  exercis- 
able in  the  same  manner,  and  subject  to  the  same  provisions,  for 
the  purchase  of  land  either  compulsorily  or  by  agreement  for  the 
purposes  of  higher  education  (i.e.,  of  Part  II.  of  the  Education  Act, 
1902)  as  they  have  for  the  purposes  of  elementary  education  (i.e., 
of  Part  III.  of  that  Act)  (d).  The  authority  may  also,  with  che 
consent  of  the  Board  of  Education,  appropriate  for  the  former 
purposes  any  land  acquired  by  them  for  the  latter  purposes  or 
transferred  to  them  as  successors  of  a  school  board,  and  may,|With 
the  consent  of  and  after  inquiry  by  the  Local  Government  Board, 
appropriate  for  the  purposes  of  higher  education  any  land  acquired 
by  them  otherwise  than  in  their  capacity  as  local  education 
authority  (e). 

51.  A  local  education  authority,  or  any  council  having  con- 
current powers  in  respect  of  higher  education,  may  acquire  schools 
for  science  or  art,  or  literary  or  scientific  institutions  of  certain 
kinds  by  arrangement  with  their  managers,  who  are  authorised  to 
transfer  such  schools  or  institutions  to  local  authorities,  in  the  mann^, 
and  subject  to  the  conditions  and  provisions,  applicable  to  the  case 
of  the  transfer  of  elementary  schools  to  local  education  authorities 
under  s.  23  of  the  Elementary  Education  Act,  1870  (/). 

Sect.  5. — Elementary  Education. 
Sub-Sect.  1. — Li  General. 

52.  It  is  the  duty  of  a  local  education  authority  to  provide  and 
maintain  an  adequate  supply  of  school  accommodation  in  puHic 

(c)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  4.  | 

(d)  Education  (Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  ^S), 
s.  1  (1).  The  powers  conferred  by  this  sub-section  are  without  prejudice  to  ^ny 
other  powers  (it  does  not  apply  to  a  council  not  being  a  local  education  authcirity 
but  having  concurrent  powers  in  respect  of  higher  education  ;  see  p.  23,  alte). 
For  the  powers  of  a  local  education  authority  with  respect  to  the  acquisitich  of 
land  for  the  purposes  of  elementary  education,  see  p.  26,  post;  for  acquisiion. 
of  land  by  local  authorities  generally,  see  titles  CoMPULSOKY  PuECHAS:^  OF 
Land  etc.,  Vol.  VI.,  p.  163  ;  Local  G-overnment.  ] 

(e)  /  bid. ,  s.  1  (2)  (i.),  (iii.).  A  council  having  only  concurrent  powers  in  reject 
of  higher  education  may  similarly  appropriate  for  the  purposes  of  those  powers, 
with  the  approval  of  the  Local  Government  Board,  land  acquired  by  them  mder 
any  other  power  {ibid.,  s.  1  (3) ).  Such  appropriations  are  without  pre judije  to 
restrictive  covenants  upon  the  land  appropriated  [ibid.,  s.  1  (4) ).  \ 

(/)  Schools  for  Science  and  Art  Act,  1891  (54  &  55  Vict.  c.  61)1  as 
modified  by  the  Board  of  Education  Act,  1899  (62  &  63  Vict.  c.  33),  s.  2(1). 
As  to  transfers  under  s.  23  of  the  Elementary  Education  Act,  1870  (33  &  34  "^ict. 
c.  75),  see  p.  28,  post.  For  a  general  power  on  the  part  of  trustees  and  puolic 
authorities  to  acquire  and  hold  land  for  the  purpose  of  technical  and  indusfrial 
institutions  see  p.  121,  post. 
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elementary  schools  for  their  area ;  to  enforce  the  laws  as  to  the      Sect.  5. 
attendance  of  children  at  school,  and  the  duties  of  parents  and  Elementary 
employers  in  respect  of  education;  to  make  special  provision  for  the  Education, 
education  of  blind  or  deaf  children ;  and,  subject  to  certain  limitations, 
to  provide  for  the  education  of  children  committed  to  industrial 
schools.   A  local  education  authority  also  has  power  to  make  special 
provision  for  the  education  of  defective  or  epileptic  children.  These 
functions,  broadly  speaking,  were  the  functions  of  school  boards,  and, 
except  in  respect  of  industrial  schools,  are  now  exercised  in  amended 
forms  by  local  education  authorities  as  possessors  of  the  functions  of 
school  boards  throughout  their  area  (g). 

Sub-Sect.  2. — Supply  of  School  Accommodation. 

53.  The  local  education  authority  must  from  time  to  time 
provide  such  additional  accommodation  in  public  elementary  schools 
as  is,  in  the  opinion  of  the  Board  of  Education,  necessary  to  secure 
for  their  area  a  sufficient  amount  of  public  school  accommodation  {li). 
The  amount  to  be  provided  must  include  a  sufficient  amount  of 
accommodation  without  payment  of  fees  (t). 

54.  Public  elementary  schools  may  be  provided  by  a  local  educa- 
tion authority,  or  by  other  persons  {k).    Where  a  local  education 


{g)  For  the  origin  and  history  of  these  powers,  see  p.  15,  ante.  The  powers 
and  duties  of  school  boards  and  school  attendance  committees  were  conferred 
upon  local  education  authorities  by  the  Education  Act,  1902  (2  Edw.  7,  c.  42), 
s.  5,  and  local  education  authority  is  substituted  for  school  board,  and  the  area 
of  a  local  education  authority  for  school  district,  throughout  the  Elementary 
Education  Acts  and  other  enactments  {ibid.,  Sched.  Ill  (1) ),  but  the  substitution 
does  not  necessarily  apply  to  wills  or  to  trust  deeds  {Re  Beard's  Trust,  Butlin  v. 
Harris,  [1904]  1  Ch.  270  ;  Re  Smallwood,  Oothard  v.  Chapman,  [1910]  1  Ch. 
272,  C.  A.).  For  the  powers  and  duties  so  transferred  relating  to  the  provision 
and  maintenance  of  public  elementary  schools^  as  extended  to  include  voluntary 
schools,  see  infra  ;  for  those  relating  to  the  education  of  blind,  deaf,  defective, 
and  epileptic  children,  see  p.  40,  post ;  for  those  relating  to  the  enforcement 
of  the  duties  of  parents  and  employers  in  respect  to  school  attendance  and  educa- 
tion, see  p.  54,  post ;  as  to  industrial  schools,  see  note  {d)  on  p.  71,  post.  School 
boards  and  school  attendance  committees  are  abolished  (Education  Act,  1902 
(2  Edw.  7,  c.  42),  s.  5),  and  their  property,  powers,  rights,  and  liabilities 
(including  those  dependent  on  any  local  Act  or  trust  deed)  have  been  trans- 
ferred to  local  education  authorities  {ihid.,  Sched.  II.  (1)).  The  statutory 
transfer  vested  the  property  without  further  act  or  assurance  (Oldham  Corpora- 
tion V.  Bank  of  England,  [1904]  2  Ch.  716,  0.  A.).  As  to  transfers  in 
a  case  of  a  school  board  of  a  united  school  district  to  different  local  education 
authorities  at  different  dates,  see  Hebburn  Urban  District  Council  v.  Hediuorth 
Monhton  and  Jarroiu  United  District  School  Board  (1904),  20  T.  L.  E.  244,  and 
compare  J^.-(r.  v.  Essex  County  Council  (1907),  71  J.  P.  551 ;  and  as  to  adjustments 
and  compensation  to  officers  involved  by  the  transfer  of  property,  liabilities,  and 
officers  under  the  Education  Act,  1902  (2  Edw.  7.  c.  42),  see  note  (o),  p.  16, 
ante.  As  to  the  effect  of  the  Act  upon  teachers'  contracts  with  the  old  managing 
body  in  the  case  of  voluntary  schools,  seeJo7ies  v.  Hughes,  [1905]  1  Ch.  180,  C.  A. 

(7i)  Elementary  Education  Act,  1870  (33  &  34  Yict.  c.  75),  ss.  5  (now  repealed) 
and  18  ;  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  5,  and  Sched.  III.  (6).  For  the 
definition  of  a  public  elementary  school,  see  note  (/c)  on  p.  29,  fost.  For  the 
meaning  of  "  necessary  "  in  this  connection,  see  p.  26,  post. 

{i)  Education  Act,  1902  (2  Edw.  7,  c.  42),  Sched.  III.  (5).  For  the  rules 
governing  the  imposition  of  fees  and  charges  in  public  elementary  schools,  see 
p.  30,  post. 

(k)  Public  elementary  schools  not  provided  by  a  local  education  authority  are 
commonly  called  voluntary,  or  "  non-provided,"  schools.  The  former  term  is 
adopted  in  this  article  (see  pp.  6,  16,  ayite,  as  to  the  origin  of  the  volmitary  school 
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authority,  or  any  other  persons,  propose  to  provide  a  new  public 
elementary  school,  they  must  give  public  notice  of  their  intention 
to  do  so,  and  the  managers  of  any  existing  school,  or  the  local 
education  authority  (if  they  are  not  themselves  the  proposers), 
or  any  ten  ratepayers  in  the  area  for  which  it  is  proposed  to 
l^rovide  the  school,  may,  within  three  months  after  the  notice  is 
given,  appeal  to  the  Board  of  Education  against  the  proposal. 

55.  The  grounds  of  any  such  appeal  may  be  that  the  proposed 
school  is  not  required,  or  that  a  school  provided  by  the  local  education 
authority,  or  a  school  not  so  provided,  as  the  case  may  be,  is  better 
suited  to  meet  the  wants  of  the  district  than  the  school  proposed  (l). 
The  Board  of  Education  are  to  decide  the  appeal,  and  in  deciding 
it  are  required  to  have  regard  to  the  interest  of  secular  instruction, 
to  the  wishes  of  parents  as  to  the  education  of  their  children, 
and  to  the  economy  of  the  rates  (m).  Any  school  built  in  contra- 
vention of  the  decision  of  the  Board  in  such  a  case  is  to  be  treated 
as  unnecessary  (n). 

56.  Any  proposal  to  enlarge  an  existing  public  elementary 
school  (if  the  enlargement  appear  to  the  Board  of  Education  to  be 
such  as  to  amount  to  the  provision  of  a  new  school),  or  any  proposal 
to  transfer  a  public  elementary  school  to  or  from  a  local  education 
authority,  is  to  be  treated,  for  the  purposes  of  the  foregoing  rules, 
as  a  proposal  to  provide  a  new  school  (o). 

57.  If  there  is  no  appeal  against  the  proposal,  the  Board  of 
Education,  on  any  application  of  the  managers  of  an  existing 
elementary  school  that  the  school  be  recognised  as  a  public  elemen- 
tary school  and  as  earning  parliamentary  grants,  may  refuse  so  to 
recognise  the  school,  if  they  think  it  is  not  required.  But  if  they 
refuse,  and  the  school  was  not  previously  in  receipt  of  a  parlia- 
mentary grant,  they  must  specially  report  the  case  to  Parliament, 
with  a  statement  of  the  reasons  for  their  refusal  (p). 

Sub-Sect.  3. — Provision  of  SchoolJiouses, 

58.  A  local  education  authority,  for  the  purpose  of  providing 
accommodation  in  public  elementary  schools,  may  by  building  or 
otherwise  provide  schoolhouses,  and  improve,  enlarge,  and  equip 
any  schoolhouses  so  provided,  and  may  purchase  or  lease  land,  or 
rights  over  land,  for  the  purpose  (q). 

59.  The  Lands  Clauses  Acts,  with  certain  modifications,  are 
incorporated  with  the  statutes  conferring  upon  local  education  autho- 
rities the  above  stated  powers  with  respect  to  the  acquisition  of 
land  for  the  provision  of  public  elementary  schools  (r).    The  School 

system).  Schools  provided  by  a  local  education  authority  are  commonly  called 
council,  or  "provided,"  schools. 

(l)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  8  (1). 

(m)  Ibid.,  s.  9.    For  the  necessity  of  existing  schools,  see  p.  29,  post. 

(n)  Ibid.,  8  (1). 

(o)  Ibid.,  s.  8  (2),  (3).  For  transfers  and  retransfers  of  elementary  schools 
to  or  from  local  education  authorities,  see  p.  28,  post. 

(p)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  98. 

(</)  Ibid.,  s.  19.  For  the  appropriation  of  land,  see  Education  (Administra- 
tive Provisions)  Act,  1907  (7  Edw.  7,  c.  43),  s.  1  (2).  For  acquisition  of  schools 
by  transfer,  see  p.  28,  post. 

(r)  See  title  Compulsory  Purchase  of  Land  etc.,  Vol.  VI..  p.  166. 
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Sites  Acts  also  apply  for  that  purpose,  as  though  the  local  education 
authority  were  trustees  or  managers  of  a  school  within  the  meaning  Elementary 
of  those  Acts.    Land  may  be  acquired  by  a  local  education  authority  Education, 
either  under  the  Lands  Clauses  Acts  or  the  School  Sites  Acts,  or 
partly  under  the  one  set  of  Acts  and  partly  under  the  other  (a) . 

60.  The  provisions  of  the  Lands  Clauses  Acts  with  reference  Compulsory 
to  the  purchase  of  land  compulsorily  may  not  be  put  in  force  by  a  ^^^J^  ^^^^ 
local  education  authority  in  order  to  acquire  land  for  providing  parliament, 
public  elementary  schools  until  a  provisional  order  has  been  made 
by  the  Board  of  Education  and  confirmed  by  Parliament  (fc). 

The  local  education  authority,  to  obtain  such  an  order,  must  first 
publish,  during  three  consecutive  weeks  in  October  or  November,  ^ct^^^™^ 
a  notice  indicating  the  land  proposed  to  be  taken  with  certain 
prescribed  particulars,  and  must  then  serve  in  a  prescribed  manner 
the  owners  and  lessees  (including  reputed  owners  and  lessees)  and 
occupiers  of  the  land  with  a  notice  containing  certain  prescribed 
particulars  (c).  The  authority  must  then  present  to  the  Board  a 
petition  under  their  seal,  containing  prescribed  information  as  to 
the  land  sought  to  be  acquired,  and  praying  the  Board  that  an 
order  may  be  made  authorising  the  authority  to  put  into  force,  as  to 
that  land,  the  compulsory  powers  of  the  Lands  Clauses  Acts  (d). 

Upon  receiving  the  petition,  and  being  satisfied  that  the  necessary  inquiry, 
formalities  have  been  complied  with,  the  Board  may,  if  they  think  order,  and 

£i  J     -i-u  J.^  -I  1  •  J.  J.    •        •  confirmation. 

nt,  proceed  with  the  case,  and  may  also  appoint  a  person  to  inquire 
in  the  district  as  to  the  propriety  of  making  the  proposed  order,  and 
may  also  direct  the  person  to  hold  a  public  inquiry  to  investigate  the 
matter  and  report  to  the  Board  (e). 

The  Board  may  then  make  the  order  prayed  for,  with  such  con- 
ditions and  modifications,  if  any,  as  they  think  fit,  and  in  respect 
of  the  whole  or  some  part  of  the  land  sought  to  be  acquired.  The 
local  education  authority  must  serve  copies  of  the  order,  according 
to  the  rules  respecting  the  service  of  the  original  notices  (/).  No 

(a)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  20.  Eor  the  Lands 
Clauses  Acts  in  general,  see  title  Compulsory  Ptjkchase  of  Land  etc.,  Yol.  VI., 
p.  1,  and  as  to  local  education  authorities,  'ibid.,  p.  166  ;  the  Acts  are  incorpo- 
rated for  the  purpose  of  acquisition  by  agreement,  as  well  for  the  purpose  of  com- 
pulsory acquisition  (see  ibid., -p.  167,  and  Kirby  v.  Harrogate  School  Board,  [1896] 
1  Ch.  437,  C.  A.),  also  for  the  purpose  of  compensation  in  the  case  of  land 
"  injuriously  affected  "  (see  ibid.,  p.  99,  and  Clark  v.  London  School  Board  (1874), 
9  Ch.  App.  120).  The  main  modification  of  the  Lands  Clauses  Acts  is  as  to 
compulsory  powers  ;  see  infra.  Other  modifications  are  that  the  provisions  of 
the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  with  reference  to 
access  to  the  special  Act  are  not  incorporated,  and  that,  in  the  case  of  compul- 
sory acquisition,  the  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75), 
together  with  the  Act  confirming  the  provisional  order,  is  to  be  construed  as  the 
special  Act  {ibid.,  s.  20 ;  Elementary  Education  Act,  1873  (36  &  37  Vict.  c.  86), 
s.  15).    As  to  the  School  Sites  Acts,  see  p.  117,  post. 

{b)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  20  (6).  As  to 
provisional  orders  and  their  confirmation  in  general,  and  the  standing  orders 
of  the  Houses  of  Parliament  regarding  such  confirmation,  see  title  Parliament. 

(c)  Ibid.,  s.  20  (2)  (a),  (b).    Eor  the  mode  of  publication,  see  Elementary 
Education  Act,  1873  (36  &  37  Vict.  c.  86),  s.  20. 

(d)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  20  (3).  Eor 
forms  of  petition  etc.,  see  Encyclopaedia  of  Forms,  Vol.  XVI.,  pp.  604  et  seq. 

(e)  Ibid.,  s.  20  (4). 
(/)  Ibid.,  s.  20  (5). 
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such  order  has  any  effect  until  confirmed  by  Parliament,  and  the 
Board  may  proceed  to  obtain  that  confirmation  (g). 

Any  expenses  incurred  by  the  Board  in  respect  of  such  an  order, 
up  to  an  amount  sanctioned  by  the  Treasury,  are  to  be  paid  by  the 
local  education  authority.  The  Board  may,  if  they  refuse  or  modify 
the  order,  make  such  order  as  they  think  right  for  the  allowance  of 
the  expenses,  incidental  to  the  application  and  inquiry,  of  any 
person  whose  land  the  authority  proposed  to  acquire,  and  the 
expenses  so  allowed  are  to  be  paid  by  the  authority  (h). 

61.  A  voluntary  school  or  other  elementary  school  subject  to 
charitable  trusts  maybe  transferred  to  the  local  education  authority, 
for  use  by  the  authority  as  a  public  elementary  school  provided  by 
them,  by  an  arrangement  made  in  accordance  with  statutory 
requirements.  The  arrangement  transferring  the  school  is  to  be 
made  by  the  managers,  unless  there  is  a  trust  deed  specially  pro- 
viding for  the  alienation  of  the  school  by  any  other  person.  Consent 
to  the  transfer  must  be  obtained  from  the  Board  of  Education,  from 
any  person  whose  consent  is  required  by  the  trust  deed,  and  from 
the  majority  of  the  annual  subscribers  to  the  school  (if  any),  being 
not  less  than  two-thirds  of  those  who  are  present  and  vote  at  a 
meeting  of  subscribers  duly  summoned  for  the  purpose.  The 
Board,  in  giving  their  decision,  are  to  have  regard  to  any  objections 
or  representations  of  any  subscriber  to  the  establishment  of  the 
school,  or  of  any  trustee  who  is  not  a  manager. 

The  arrangement  may  convey  to  the  local  education  authority 
such  interest  in  the  schoolhouse,  whether  absolute  or  otherwise, 
or  such  user  of  it,  as  may  be  agreed  upon,  and  for  a  nominal 
payment  or  otherwise.  The  arrangement  may  also  provide  for 
the  application  of  any  endowment  belonging  to  the  school,  and  for 
dealing  with  any  charges  on  the  school,  subject  to  certain  limitations. 

The  transferors  under  such  an  arrangement  may  convey  any 
interest  in  the  schoolhouse  or  endowment,  which  is  vested  in  them 
or  in  some  trustee  for  them.  But  they  may  not  transfer  any  pro- 
perty not  vested  in  them,  or  a  trustee  for  them  or  held  in  trust  for 
the  school.  No  such  arrangement  may  interfere  with  the  right  of 
any  person  under  the  trusts  of  the  school  to  use  it  for  any  particular 
purpose  independently  of  the  managers,  except  with  his  consent  (i). 

(g)  Elementary  Education  Act,  1870  (33  &  34  Vict,  c,  75),  s.  20  (6). 

(/i)  Ibid.,  s.  20  (7),  (8).  The  expenses  are  in  either  case,  semhle,  indemnity 
costs,  and  are  payable,  in  the  case  of  the  Board's  expenses,  to  the  Treasury, 
and  in  either  case  according  to  a  prescribed  procedure  {ibid.,  s.  20  (8)  ). 

{i)  Elementary  Education  Act,  1870  (33  &  34  Yict.  c.  75),  s.  23.  The  section 
is  obviously  drafted  with  reference  to  the  numerous  elementary  schools  in 
receipt  of  parliamentary  grants  at  the  date  of  the  Act  -whicli  ordinarily 
became  public  elementary  schools  not  provided  by  a  school  board,  or  voluntary 
schools  as  they  are  here  called,  under  the  Act.  For  the  definition  of  managers 
under  the  Act,  see  ibid.,  s.  3.  For  managers  of  a  voluntarj'-  school  under 
the  Education  Act,  1902  (2  Edw.  7,  c.  42),  see  pp.  34,  39,  post.  Eor  cases  on  the 
Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  23,  compare,  as 
regards  the  consents  required,  National  Society  v.  London  School  Board 
(1874),  L.  E.  18  Eq.  608,  and  as  regards  the  application  of  endowments  affected 
by  a  transfer,  lie  Poplar  and  Blackivall  Free  School  (1878),  8  Ch.  D.  543  ; 
London  School  Board  v.  Faulconer,  (1878),  ibid.,  571 ;  Llanbadarnfaiur  School 
Board  y.  Charitable  Funds  {Official  Trustees),  [1901]  1  K.  B.  430,  0.  A.  The 
section  contains  supplementary  provisions  as  to  notice  to  trustees,  the  mode  of 
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Sub-Sect.  4. — Maintenance  and  Conduct  of  Public  Elementary  Schools 

in  General. 

62.  The  local  education  authority  must  maintain  and  keep 
efficient  all  public  elementary  schools  (k)  in  their  area  which  are 
necessary  (l) .  No  school  for  the  time  being  recognised  as  a  public 
elementary  school  may  be  considered  as  unnecessary,  in  which  the 
average  attendance,  as  computed  by  the  Board  of  Education,  is  not 
less  than  thirty,  but,  in  the  case  of  schools  below  that  limit,  the 
principles  applicable  with  reference  to  the  provision  of  a  new  school 
determine  the  necessity  of  an  existing  school  (ni). 

63.  It  may  not  be  required  as  a  condition  of  any  child  being 
admitted  into,  or  continuing  in,  a  public  elementary  school  that  he 
shall  attend  or  abstain  from  attending  any  Sunday  school  or  place  of 
religious  worship,  or  that  he  shall  attend  any  religious  observance 
or  any  instruction  in  religious  subjects  in  the  school  or  elsewhere, 
from  which  he  may  be  withdrawn  by  his  parent,  or  that  he  shall,  if 
withdrawn  by  his  parent,  attend  the  school  on  any  day  exclusively 
set  apart  for  religious  observance  by  the  religious  body  to  which 

alienation  where  tlie  trast  deed  contains  special  provisions  for  alienation, 
and  the  mode  in  wldcli  the  managers  are  to  act  in  assenting  to  the  arrangement. 
After  six  months  from  the  date  of  transfer  the  consent  of  the  Board  of  Educa- 
tion is  conclusive  proof  that  the  arrangement  has  been  made  in  accordance  with 
the  section.  A  school  so  transferred  may  with  its  endowments  be  retransferred 
by  the  authority,  according  to  a  prescribed  procedure  and  with  the  consent  of  the 
Board  of  Education,  to  managers  qualified  under  the  original  trusts,  subject  to 
the  repayment  of  sums  spent  on  the  school  from  loans  raised  by  the  authority  or 
school  board  (Elementary  Education  Act,  1 870  (33  &  34  Vict.  c.  75),  s.  24.  Such  a 
transfer  or  retransfer  counts  as  the  provision  of  a  new  public  elementary  school. 
Eor  form  of  agreement,  see  Encyclopsedia  of  Eorms,  Vol.  XVI.,  p.  619. 

{k)  The  definition  of  a  public  elementary  school  must  be  collected  from 
various  sections  of  the  Education  Acts.  An  elementary  school  is  defined  by 
s.  3  of  the  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  as  "  a  school 
or  a  department  of  a  school  at  which  elementary  education  is  the  principal  part 
of  the  education  there  given,  and  does  not  include  any  school  or  department  of 
a  school  at  which  the  ordinary  payments  in  respect  of  the  instruction  from 
each  scholar  exceed  9d.  a  week."  From  this  definition  evening  schools 
conducted  under  the  regulations  of  the  Board  of  Education  were  excluded  by 
s.  22  (1)  of  the  Education  Act,  1902  (2  Edw.  7,  c.  42).  Eor  the  application  of 
this  definition  to  a  school  provided  by  a  school  board,  see  B.  v.  Cockerton,  [1901] 
1  K.  B.  322,  affirmed,  ibid.,  726,  0.  A.  Such  an  elementary  school  becomes  a 
public  elementary  school  upon  being  conducted  in  accordance  with  the  regulations 
stated  in  the  text,  i.e.,  those  in  s.  7  of  the  Elementary  Education  Act,  1870 
(33  &  34  Vict.  c.  75),  as  amended  by  subsequent  provisions,  e.g.,  s.  7  (4)  of  the 
Education  Act,  1902  (2  Edw.  7,  c.  42).  The  definition  is  further  affected  by 
the  rules  relating  to  fees  in  public  elementary  schools  (see  p.  30,  post),  and  by 
the  provisions  of  s.  22  (2)  of  the  Education  Act,  1902  (2  Edw.  7,  c.  42),  partly 
defining  elementary  education.  As  to  elementary  education  generally,  see 
p.  18,  ante.  As  to  marine  schools,  and  schools  attached  to  institutions,  see 
Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  15.  Such  schools  (a  very  small  class) 
may  earn  a  parliamentary  grant  and  be  recognised  as  public  elementary  schools 
without  being  maintained  or  controlled  by  a  local  education  authority,  or 
having  the  managing  body  required  in  the  case  of  other  public  elementary 
schools. 

(1)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  7  (1),  and  with  regard  to  schools 
provided  by  a  local  education  authority,  see  also  Elementary  Education  Act, 
1870  (33  &  34  Vict.  c.  75),  ss.  14,  18 ;  and  Education  Act,  1902  (2  Edw.  7,  c.  42), 
s.  5.  As  to  what  is  implied  by  the  duty  to  maintain,  see,  as  to  "provided" 
schools,  note  {q)  on  p.  33,  post,  and  as  to  voluntary  schools,  note  (l)  on  p.  36, 
post. 

(m)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  9 ;  and  see  p.  26,  ante. 
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his  parent  belongs  (n).  The  time  or  times  during  which  any 
rehgious  observance  is  practised  or  instruction  in  religious  subjects 
is  given  must  be  either  at  the  beginning  or  end  or  the  beginning 
and  end  of  the  meeting  of  the  school  at  which  it  is  given,  and  must 
be  inserted  in  a  time  table  to  be  approved  by  the  Board  of 
Education,  which  is  to  be  kept  permanently  and  conspicuously 
affixed  in  every  schoolroom.  Any  scholar  may  be  withdrawn  by  his 
parent  from  such  observance  or  instruction  without  forfeiting  any 
of  the  other  benefits  of  the  school  (o). 

64.  The  school  must  be  open  at  all  times  to  the  inspection  of  any 
of  His  Majesty's  inspectors.  It  is  no  part  of  the  duty  of  those 
inspectors  to  inquire  into  any  instruction  in  religious  subjects 
given  at  a  public  elementary  school,  or  to  examine  any  scholar  in 
religious  knowledge,  or  in  any  religious  subject  or  book  (p). 

65.  The  school  must  be  conducted  in  accordance  with  the  con- 
ditions contained  in  the  minutes  of  the  Board  of  Education  and 
required  to  be  fulfilled  by  an  elementary  school  in  order  to  obtain  an 
annual  parliamentary  grant  (q). 

66.  A  copy  of  the  above-mentioned  regulations  with  reference  to 
the  conduct  of  public  elementary  schools  must  be  conspicuously  put 
up  in  every  such  school  (r). 

67.  In  addition  to  the  conditions  of  grant  in  the  minutes  of  the 
Board  of  Education,  one  condition  of  grant  is  that  the  school  be 
maintained  and  controlled  by  a  local  education  authority  in  com- 
pliance with  the  rules  governing  that  maintenance  set  out  in  s.  7  of 
the  Education  Act,  1902,  including,  in  the  case  of  voluntary  schools, 
the  rules  relating  to  the  functions  of  managers  under  that  section  (s). 

68.  A  local  education  authority  must  supply  a  sufficient  amount 
of  public  school  accommodation  without  payment  of  fees  (i).  In 
addition  to  being  subject  to  that  duty,  the  power  of  such  an  autho- 
rity to  impose  fees  or  other  charges  in  public  elementary  schools 
in  its  area  is  under  other  restrictions. 

No  fees  may  be  charged,  except  with  the  consent  of  the  Board  of 
Education,  to  be  given  only  on  specified  statutory  grounds,  to  any 
child  between  the  ages  of  three  and  fifteen  years  in  any  public 

(n)  Elementary  Education  Act,  1870  (33  &  34  Yict.  c.  75),  s.  7.  (1).  Ascension 
Day  is  a  day  exclusively  so  set  apart  in  the  case  of  tlie  child  of  a  Church  of 
England  parent  {Marshall  v.  Graham,  Bell  v.  Graham,  [1907]  2  K.  B.  112). 

(o)  Hid.,  s.  7  (2).  For  an  exception  as  to  the  time  for  religious  instruction 
in  voluntary  schools  during  voluntary  inspection,  see  p.  38,  post. 

(p)  Ibid.,  s.  7  (3).   As  to  His  Majesty's  inspectors,  see  note  [1)  on  p.  12,  ante. 

{q)  Ibid.,  s.  7  (4).  As  to  parliamentary  grants  and  the  Board's  minutes  in 
respect  thereto  (commonly  called  "the  Code"),  see  p.  10,  ante,  and  p.  48,  post.. 
As  to  maintenance  and  control  by  a  local  education  authority  as  a  condition  of 
grant,  see  injra. 

(r)  Ibid.,  s.  7. 

(s)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  7  (4).  This  provision  prevents 
voluntary  schools  from  what  is  commonly  called  "  contracting  out "  of  municipal 
maintenance  and  control.  It  has  nothing  but  a  formal  application  to  schools 
provided  by  a  local  education  authority ;  marine  schools  and  schools  attached  to 
institutions  (note  (/c)  on  p.  29,  ante)  are  expressly  excepted  from  it  {ibid.,  s.  15). 

{t)  See  p.  25,  ante. 
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elementary  school  receiving  the  fee  grant  (a)  which  was  a  new      Sect.  5. 
school  subsequently  to  1891  (t),  or  in  which  the  average  rate  of  Elementary 
fees  charged  in  the  year  prior  to  1891  (c)  did  not  exceed  10s.,  Education, 
the  amount  of  the  fee  grant.    In  any  such  school  in  which  the  rate 
then  charged  did  exceed  that  amount  the  rate  to  be  charged  must 
not,  except  with  the  consent  of  the  Board,  exceed  the  amount  of  the 
excess.    No  charge  of  any  kind,  whether  for  fees,  books,  or  other 
purposes,  may  be  made,  except  with  the  consent  of  the  Board,  in 
any  public  elementary  school  receiving  the  fee  grant  to  any  child 
between  the  specified  ages,  if  the  total  charge  in  the  year  prior  to 
1891  did  not  exceed  10s.  (d). 

The  consent  of  the  Board  may  only  be  given  if  they  are  satisfied 
that  the  duty  of  the  authority  as  to  the  provision  of  sufiicient  free 
accommodation  has  been  fulfilled,  and  that  to  charge  fees  or  to 
increase  fees  beyond  the  excess  (as  the  case  may  be)  is  required  by 
the  educational  needs  of  the  locality,  and  the  Board  may  not 
sanction  an  ordinary  fee  exceeding  6d.  a  week.  The  Board  may 
also  make  it  a  condition  of  their  consent  that  the  fees  to  be 
received  be  applied,  in  whole  or  in  part,  in  reduction  of  the  fee 
grant,  and  may  reduce  the  grant  accordingly. 

The  Board  must  not,  in  exercising  the  above-mentioned  powers, 
discriminate  between  voluntary  schools  and  schools  provided  by  a 
local  education  authority. 

The  Board  must  make  an  annual  report  to  Parliament  of  their 
action  in  sanctioning  or  refusing  the  imposition  or  augmentation  of 
fees  under  the  foregoing  rules  (e). 

69.  A  local  education  authority  must  provide  for  the  medical  Medical 
inspection  of  children  immediately  before,  or  at  the  time  of,  or  as  inspection, 
soon  as  possible  after,  their  admission  to  a  public  elementary  school, 
and  on  such  other  occasions  as  the  Board  of  Education  direct  (/). 


(a)  For  the  fee  grant,  see  p.  11,  ante,  and  p.  50,  post. 

(h)  I.e.,  had  not  earned  an  annual  parliamentary  grant  prior  to  1st  Janiiary, 
1891 ;  for  references,  see  note  (e),  infra. 

(c)  I.e.,  the  school  year  as  defined  in  the  Elementary  Education  Act,  1891 
(54  &  55  Yict.  c.  56),  s.  10. 

{d)  Elementary  Education  Act,  1891  (54  &  55  Vict.  c.  56),  ss.  2,  3,  10. 

(e)  Ibid.,  ss.  4,  9.  In  the  case  of  schools  not  receiving  the  fee  grant  the 
only  limits  to  the  fees  which  may  be  charged  appear  to  be  the  duty  of  the 
authority  to  supply  sufficient  free  accommodation  (supra),  and  the  require- 
ment involved  in  the  statutory  definition  of  an  elementary  school  as  a  school, 
inter  alia,  in  which  the  ordinary  payments  do  not  exceed  9d.  per  week  (see 
note  (k),  p.  29,  ante).  For  the  express  power  of  a  local  education  authority  to 
charge  fees  with  the  sanction  of  the  Board  of  Education  in  public  elementary 
schools  provided  by  them,  see  Elementary  Education  Act,  1870  (33  &  34  Vict, 
c.  75),  s.  17  ;  Elementary  Education  Act,  1891  (54  &  55  Vict.  c.  56),  s.  8.  As 
to  the  power  of  the  local  education  authority  to  control  fees  in  voluntary  schools, 
see  p.  87,  post.  A  parent  is  under  a  statutory  duty,  but  not,  apart  from 
special  circumstances,  under  a  contractual  liability,  to  pay  fees  lawfully  charged 
in  respect  of  his  child  in  a  public  elementary  school,  and  such  fees  cannot  be 
recovered  by  action ;  the  remedy  in  case  of  non-payment  is  to  proceed  before 
justices  for  penalties  under  the  rules  relating  to  compul  sory  education,  since 
to  send  a  child  to  a  school  where  fees  are  charged  without  paying  them  amounts 
to  a  failure  to  cause  it  to  attend  school  within  the  meaning  of  those  rules 
{London  School  Board  v.  Wright  (1884),  12  Q.  B.  D.  578,  C.  A.  ;  and  see 
note  (jp),  p.  59,  post). 

(/)  Education  (Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43),  s.  13 
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70.  A  local  education  authority  may  make  such  arrangements 
as  may  be  sanctioned  by  the  Board  for  attending  to  the  health  and 
physical  condition  of  children  educated  in  public  elementary 
schools  (<;).  "Where  an  authority  so  provides  for  the  medical 
treatment  of  any  such  child,  the  parent  must  be  charged  with  such 
an  amount  not  exceeding  the  cost  of  treatment  as  the  authority  may 
determine.  The  authority  must  require  the  payment  of  the  amount 
so  charged  from  the  parent,  unless  they  are  satisfied  that  the  parent 
is  unable  to  pay  it  by  reason  of  circumstances  other  than  his  own 
default,  and  the  amount  may  be  recovered  summarily  as  a  civil  debt. 
Failure  by  the  parent  to  pay  does  not  deprive  him  of  any  franchise, 
right  or  privilege,  or  subject  him  to  any  disability  (/i). 

71.  A  local  education  authority  may  provide  for  children  attend- 
ing public  elementary  schools,  vacation  schools  and  classes,  play 
centres,  and  other  means  of  recreation,  in  the  schoolhouse  or  else- 
where in  the  neighbourhood  (i). 

72.  A  local  education  authority  may  take  such  steps  as  they 
think  fit  for  the  provision  of  meals  for  children  in  attendance  at  any 
public  elementary  school  in  their  area  in  accordance  with  the 
following  rules  (j). 

The  authority  may  associate  with  themselves  any  committee, 
called  a  school  canteen  committee,  which  will  undertake  to  provide 
food  for  the  children,  and  will  admit  one  or  more  representatives  of 
the  authority.  The  authority  may  aid  any  such  committee  by  pro- 
viding the  premises,  furniture,  apparatus,  and  staff  necessary  for 
providing  the  meals  (k). 

In  addition  to  such  aid,  the  authority  may,  subject  to  certain 
conditions,  spend  a  limited  amount  out  of  the  rates  upon  the  actual 
provision  of  food. 

The  conditions  to  be  fulfilled  are  that  the  authority  have  passed 
a  resolution  that  there  are  children  attending  their  schools  who, 
from  lack  of  food,  cannot  take  full  advantage  of  the  education 

( 1 )  (b) .  Eor  the  power  of  a  local  education  authority  to  direct  their  medical  oificer, 
or  his  deputy,  to  examine  the  person  and  clothing  of  children  attending  public 
elementary  schools,  and  to  require  cleansing  in  case  of  vermin  or  foulness,  see 
Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  122;  and  title  Infants  and  Ohildeen; 
but,  semhle,  except  for  that  purpose  a  parent  is  not  obliged  to  submit  his  child 
to  medical  inspection  (Local  Education  Authorities  (Medical  Treatment)  Act, 
1909  (9  Edw.  7,  c.  13),  s.  3). 

{g)  Education  (Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43), 
s.  13  (1)  (b).  In  exercising  such  powers  the  authority  may  encourage  and  assist 
voluntary  agencies,  and  associate  with  themselves  representatives  of  such 
agencies  {ibid.,  s.  13(1)). 

{h)  Local  Education  Authorities  (Medical  Treatment)  Act,  1909  (9  Edw.  7, 
c.  13),  ss.  1,  2  ;  a  parent,  semhle,  cannot  be  required  to  submit  his  child  to 
treatment  (see  ibid.,  s.  3)  ;  as  to  the  meaning  of  parent,  see  ibid.,  s.  4. 

{)')  Education  (Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43), 
s.  13  (1)  (a).  The  provisions  as  to  voluntary  agencies  (see  note  {g),  supra) 
apply  to  these  powers  also. 

(./)  Education  (Provision  of  Meals)  Act,  1906  (6  Edw.  7,  c.  57),  s.  1.  For  the 
construction  of  this  Act  with  the  other  Education  Acts,  see  s.  5  (1),  (2), 
which  applies  those  Acts  to  expenses,  borrowing,  the  calculation  of  a  rate  for 
the  purposes  of  the  Act,  and  incorporates  the  definitions  of  the  Acts,  but  ' '  child  " 
for  the  purposes  of  the  Act  includes  any  child  in  attendance  at  a  public  elementary 
school  {ibid.,  s.  5  (2)  ). 

(k)  Ibid.,  s.  1. 
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provided  for  them  ;  that  the  authority  have  ascertained  that  funds 
other  than  public  funds  are  not  available,  or  are  not  sufficient,  to 
defray  the  cost  of  food  furnished  for  the  meals  ;  and  that  the  Board 
of  Education  consent  to  the  proposed  expenditure. 

The  total  amount  so  expended  upon  food  by  the  authority  must 
not  exceed,  in  any  local  financial  year,  the  amount  which  would  be 
produced  by  a  rate  of  a  halfpenny  in  the  pound  over  the  area  of  the 
authority,  or,  in  the  case  of  a  county  council  (other  than  the  London 
County  Council),  over  the  area  of  the  parish  or  parishes  which  the 
council  consider  to  be  served  by  the  school  (Z). 

The  local  education  authority  must  charge  the  parent  of  every  child 
to  whom  such  a  meal  is  furnished  such  sum  in  respect  of  it  as  they  may 
determine,  and  if  the  parent  does  not  pay  that  sum  the  authority 
must  require  it  to  be  paid,  unless  they  are  satisfied  that  the  parent 
is  unable  to  pay  it  on  account  of  circumstances  other  than  his  own 
default.    The  sum  may  be  recovered  summarily  as  a  civil  debt  (m). 

The  authority  must  pay  over  to  the  school  canteen  committee 
such  part  of  any  sum  received  or  recovered  from  a  parent  as  they 
determine  to  represent  the  cost  of  food  furnished  by  the  committee 
to  the  child  of  the  parent,  less  a  reasonable  deduction  in  respect  of 
the  expenses  of  recovermg  the  sum  (n). 

Neither  the  provision  of  a  meal  to  a  child  nor  the  failure  of  a 
parent  to  pay  a  sum  required  in  respect  of  a  meal  operates  to 
deprive  a  parent  of  any  franchise,  right,  or  privilege  or  to  subject 
him  to  any  disability  (o). 

No  teacher  seeking  employment  or  employed  in  a  public  elemen- 
tary school  may  be  required  as  part  of  his  duties  to  supervise  or 
assist,  or  to  abstain  from  supervising  or  assisting,  in  the  provision 
of  meals  or  the  collection  of  the  cost  of  meals  (p). 

Sub-Sect.  5. — Buhs  specially  applicable  to   the   Conduct  of  Schools  provided 
by  a  Local  Education  Authority. 

73.  An  elementary  school  provided  by  a  local  education 
authority  must  be  conducted  under  the  control  and  rqanagemenc  of 
the  authority  as  a  public  elementary  school  {q). 


Sect.  5. 

Elementary 
Education. 
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contribution 
to  cost  of 
meals. 


Provision  of 
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public 
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(/)  Education  (Provision  of  Meals)  Act,  1906  (6  Edvv.  7,  c.  57),  ss.  1,  3. 
(m)  Ibid.,  s.  2  (1).    For  the  definition  of  parent,  see  Elementary  Education, 
Act,  1870  (33  &  34  Vict.  c.  75),  s.  3,  and  note  {d)  on  p.  55,  post. 

(n)  Education  (Provision  of  Meals)  Act,  1906  (6  Edw.  7,  c.  57),  s.  2  (2). 
(o)  Ibid.,  s.  4. 
(p)  Ibid.,  s.  6. 

(q)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  14  (1).  This  pro- 
vision and  the  obligation  of  the  local  education  authority  to  maintain  a  public 
elementary  school  provided  by  them  (see  p.  29,  aiite)  involve  a  duty  to  keep 
the  schoolhouse  of  any  such  school  in  repair,  and  the  authority  are  thereby 
made  liable  for  injuries  caused  to  a  child  attending  the  school  by  the  defective 
condition  of  the  playground  {Ching  v.  Surrey  County  Council,  [1910]  1  K.  B. 
736,  C.  A.) ;  Cormack  v.  Wide  and  Pulteneytoivn  School  Board  (1889),  16  E. 
(Ct.  of  Sess.)  812  (a  case  on  similar  words  in  the  Education  (Scotland)  Act,  1872 
(35  &  36  Vict.  c.  62) ;  and  see  Morris  v.  Carnarvon  County  Council,  [1910]  1  K.  B. 
159,  where  in  similar  circumstances  an  authority  was  held  liable  for  negligence 
on  the  common  law  principle  that  they  invited  the  user  of  dangerous  premises 
(the  doubts  therein  expressed  whether  the  duty  to  maintain  refers  to  the  school 
premises  as  well  as  to  the  institution  to  be  conducted  in  them  are,  semble,  over- 
ruled by  the  decision  of  the  Court  of  Appeal  in  Ching  v.  Surrey  County  Council, 
supra). 
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74.  No  religious  catechism  or  religious  formulary  which  is  dis- 
tinctive of  any  particular  denomination  may  be  taught  in  any  such 
school  (r). 

75.  A  public  elementary  school  provided  by  a  local  education 
authority  which  is  the  council  of  a  county  must  have  a  body  of 
managers  consisting  of  a  number  not  exceeding  four  appointed  by 
that  council,  together  with  a  number  not  exceeding  two  appointed 
by  the  minor  local  authority  (s). 

The  minor  local  authority  is  the  council  of  any  borough  or  urban 
district,  or  the  parish  council,  or,  if  there  be  no  parish  council,  the 
parish  meeting  of  any  parish  which  appears  to  the  county  council 
to  be  served  by  the  school.  Where  the  school  appears  to  the  county 
-  council  to  serve  the  area  of  more  than  one  minor  local  authority, 
the  council  must  make  such  provision  as  they  think  proper  for  joint 
appointment  of  managers  by  the  authorities  concerned  {t). 

A  local  education  authority  which  is  the  council  of  a  borough  or 
urban  district  may,  if  they  think  fit,  appoint  for  any  public 
elementary  school  provided  by  them  a  body  of  managers  of  such 
number  as  they  may  determine  (u). 

A  local  education  authority  may  also  group  any  such  schools 
under  one  body  of  managers  constituted  as  the  authority  think  fit ; 
but  if  the  authority  be  the  council  of  a  county,  they  must  make 
provision  for  the  due  representation  of  minor  local  authorities  upon 
the  managing  body  of  the  grouped  schools  (x). 

The  authority  may  also,  if  they  think  fit,  in  any  particular  case 
increase  the  total  number  of  managers  required  by  the  foregoing 
rules,  but  in  so  doing  must  preserve  the  proportion  of  the  numbers 
of  each  class  (y). 

The  managers  of  a  school  or  schools  provided  by  a  local  education 
authority  may  deal  with  such  matters  relating  to  the  management 
of  the  school,  subject  to  such  conditions  and  restrictions  as  the 
authority  may  determine,  and  the  proceedings  of  managers  ar^ 
under  the  control  of  the  authority  (a). 

Sub-Sect.  6. —  Rules  specially  appUcahle  to  the  Mainte^mnce  and  Conduct 

of  Voluntary  Schools. 

76.  A  voluntary  school  (h)  must  have  a  body  of  managers 
consisting  of  a  number  of  foundation  managers  not  exceeding 

(r)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  14  (2),  commonly 
called  the  Cowper-Temple  clause. 

(s)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  6  (1). 

(t)  Ibid.,  s.  24  (2). 

(it)  Ibid.,  s.  6  (1). 

(x)  Ibid.,  ss.  6  (3)  (a),  12  (3). 

(y)  Ibid.,  s.  6  (3)  (b). 

(a)  Ibid.,  Sclied.  I.,  B.  The  schedule  contains  various  provisions  regulating- 
tlie  proceedings  of  managers,  cliiefly  applicable  to  managers  of  voluntary  scliools. 
The  managers  of  a  school  provided  by  a  local  education  authority  are  not  an 
independent  statutory  body,  but  are  agents  of  the  local  education  authority,  and 
failure  on  their  part  to  keep  the  playground  of  the  school  in  repair  does  not 
absolve  the  authority  from  liability  for  negligence  in  respect  of  an  accident  to 
a  child  attending  the  school  caused  by  the  defective  condition  of  the  playground 
[Ching  v.  Surrey  County  Council,  [1909]  2  K.  B.  762  ;  [1910]  1  K  B.  736,  C.  A_. ; 
and  see  note  (q),  p.  33,  ante;  and  compare  Tozeland  v.  West  Ham  Union,  [1907] 
1  K.  B.  920,  C.  A. 

{b)  For  the  use  of  the  term  "  voluntary  school,"  see  note  (/c)  on  p.  25,  ante. 
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four,  and  of  a  number  of  representative  managers  not  exceed- 
ing two  (c). 

The  representative  managers  are  to  be  appointed,  if  the  authority 
be  the  council  of  a  county,  one  by  that  council  and  one  by  the  minor 
local  authority,  or  if  the  authority  be  the  council  of  a  borough  or 
urban  district,  both  by  that  authority  (d). 

The  foundation  managers  are  to  be  managers  appointed  under  the 
provisions  of  the  trust  deed  of  the  school,  or  under  an  order  made 
by  the  Board  of  Education,  or  under  the  trust  deed  as  modified  by 
any  such  order.  Such  an  order  is  to  be  made  by  the  Board  if  it  is 
shown  to  their  satisfaction  that  the  provisions  of  the  trust  deed  for 
the  appointment  of  managers  are  inconsistent  with  the  statutory 
requirements  as  to  the  conduct  of  public  elementary  schools  not 
provided  by  a  local  education  authority  (e),  or  insufficient  or 
inapplicable  for  the  purpose,  or  that  there  is  no  trust  deed 
available  (/).  In  making  any  such  order  the  Board  are  to  have 
regard  to  the  ownership  of  the  school  buildings,  and  to  the  principles 
on  which  the  education  given  in  the  school  has  been  conducted  in 
the  past()7). 

The  procedure  to  be  followed  by  the  Board  in  making  the  order 
is  regulated  by  statute,  and  in  particular  by  provisions  as  to  the 
persons  who  may  apply  for  an  order,  the  period  for  application, 
notice  to  interested  parties  of  the  draft  order,  and  for  the  making 
of  interim  orders  (h). 

The  Board  may  upon  proper  application  revoke,  vary,  or 
amend  any  such  order,  but  no  final  order  revoking,  varying, 
or  amending  a  previous  order  may  be  made  until  the  draft  has 
been  laid  before  both  Houses  of  Parliament.  If  within  thirty  days 
on  which  Parliament  has  sat  either  House  resolves  that  the  draft, 
or  any  part  of  it,  be  not  proceeded  with,  the  Board  may  not  proceed 
with  it,  but  may,  if  they  think  fit,  make  a  new  draft  (i). 

77.  A  local  education  authority  is  responsible  for  and  has  the  General 
control  of  secular  instruction  involuntary  schools  (k),  and  is  required  "i^ty  to 

*'               ^  "                J-  mamtam  and 
 —   control. 

(c)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  6  (2). 

(d)  Ibid.,  and  see  p.  34,  ante,  for  the  definition  of  minor  local  authority. 
For  the  terms  of  the  tenure  of  ofiB.ce  of  a  representative  manager,  see  ibid., 
Sched.  I.,  B.  (5). 

(e)  See  infra  as  to  these  requirements. 

(/)  Ibid.,  s.  11  (1).  For  the  definition  of  trust  deed,  see  ibid.,  s.  24  (5). 
The  order  when  made  has  effect  as  a  trust  deed,  or  part  of  a  trust  deed  {ibid., 
s.  11  (2)).  For  the  application  of  the  Act  to  cases  where  the  receipt  of  an 
endowment  is  dependent  upon  the  qualification  of  managers,  see  ibid.,  s.  11  (7). 
In  Nott  V.  Williams  (1900),  48  W.  E.  316,  where  under  the  trust  deed  the 
management  of  a  school  was  in  the  hands  of  annual  subscribers,  it  was  held 
that  such  a  body  have  an  inherent  right  to  refuse  for  good  cause  to  admit  new 
subscribers,  e.g.,  where  persons  sought  to  intrude  themselves  as  subscribers  not 
bond  fide,  but  for  the  purpose  only  of  appointing  a  particular  person  as  master 
of  the  school. 

(g)  Ibid.,  s.  11  (4). 

(A)  Ibid.,  s.  11  (2),  (3),  (5). 

(i)  Ibid.,  s.  11  (8). 

(/c)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  5.  For  the  effect  of  this 
provision  in  relation  to  the  duty  to  maintain  and  keep  efificient  voluntary  schools, 
see  observations  in  A.-G.  v.  West  Biding  of  Yorkshire  County  Council,  [1907] 
A.  C,  29.    It  is  to  be  noted  that  the  power  of  the  Board  of  Education  to 
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Sect,  5,         rnaintain  and  keep  efficient  (1)  every  voluntary  school  in  their 
Elementary  area  which  is  necessary  (m),  and  to  have  control  of  all  expenditure 
Education,  required  for  that  purpose,  but  only  so  long  as  the  conditions  and 
provisions  following  are  complied  with  (n). 

78.  The  managers  of  the  school  must  carry  out  any  directions  of 
the  local  education  authority  as  to  the  secular  instruction  to  be  given 
in  the  school,  including  any  directions  with  respect  to  the  number 
and  educational  qualifications  of  the  teachers  to  be  employed  for 
such  instruction,  and  for  the  dismissal  of  any  teacher  on  educa- 
tional grounds.  If  the  managers  fail  to  carry  out  any  such 
directions,  the  authority,  in  addition  to  their  other  powers,  are  to 
have  the  power  themselves  to  carry  out  the  direction  in  question, 
as  if  they  were  the  managers.  No  such  direction  may  be  such  as 
to  interfere  with  reasonable  facilities  for  religious  instruction 
during  school  hours  (o).    The  school  is  to  be  open  to  the  inspection 


determiue  questions  arising  between  managers  and  local  education  authorities 
does  not  extend  to  questions  arising  only  under  s.  5  of  the  Act. 

{1}  Education  Act,  1902  ('2  Edw.  1,  c.  42),  s.  7  (1) ;  and  see  p.  29,  ante.  The 
duty  to  maintain  and  keep  efficient  a  voluntary  school  is  a  duty  to  maintain  the 
school  without  differentiation  between  voluntary  and  council  schools  as  such 
{R.Y.  Board  of  Education,  [1909]  2  K.  B.  1045;  affirmed  (1910),  26  T.  L.  E. 
422,  0.  A.),  and  includes  an  obligation  to  pay  the  reasonable  costs  of  religious 
instruction  given  under  the  control  of  the  managers  {A.-G.  v.  West  Riding  of 
Yorlcshire  County  Council,  [1907]  A.  0.  29)  (see  infra  for  religious  instruction), 
and  to  provide  teaching  for  all  children  lawfully  attending  the  school,  it  not 
being  within  the  power  of  a  local  education  authority  to  limit  maintenance 
to  the  education  of  younger  children  only  (Wilford  v.  West  Biding  of  Yorkshire 
County  Council,  [1908]  1  K.  B.  685).  A  broad  view  is  to  be  taken  of  the  duty 
of  the  authority,  based  upon  a  consideration  of  the  whole  scope  and  tenor  of  the 
Act,  and  upon  a  comparison  of  it  with  the  antecedent  legislation,  and  importing 
the  knowledge  which  the  legislature  had  of  the  state  of  things  which  existed 
at  the  time  of  the  Act  {ihid.,  per  Channell,  J.,  at  p.  700).  The  duty  does  not 
itself  give  rise  to  any  privity  of  contract  between  a  teacher  appointed  by  the 
managers  (see  infra)  and  the  authority,  or  enable  such  a  teacher  to  sue  the 
authority  for  salary,  though  the  authority  are  bound  to  provide  the  money  to 
pay  the  salary  {Crocker  v.  Bly mouth  Corporation,  [1906]  1  K.  B.  494 ;  see  also 
Young  v.  Cuthbert,  [1906]  1  Ch.  451);  but  the  local  education  authority  may 
make  themselves  directly  liable  to  a  water  company,  without  any  express 
contract,  for  water  supplied  for  the  use  of  a  voluntary  school,  and  there  is 
under  the  Act  of  1902  no  obligation  upon  the  managers  to  make  themselves 
personally  responsible  for  expenditure  required  for  the  maintenance  of  the 
school  in  respect  of  purposes  for  which  the  authority  are  responsible  {Trowbridge 
Water  Co.  v.  Wilts  County  Council,  [1909]  1  K.  B.  824). 

(m)  As  to  the  necessity  of  public  elementary  schools,  see  pp.  26,  29,  ante. 

(n)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  7  (1).  The  conditions  and  pro- 
visions following  {i.e.,  those  contained  in  clauses  (a) — (e)  of  sub-s.  1  of  s.  7) 
are  not  independent  affirmative  provisions  capable  of  being  enforced  against 
the  managers  by  mandamus,  but  are  conditions  operating  only  as  between  the 
managers  and  the  authority,  the  failure  to  fulfil  which  by  the  managers  causes 
the  school  to  cease  to  be  a  public  elementary  school  maintainable  by  the 
authority  (FoMM^r  V.  Cuthbert,  supra  ;  and  see  also  Crocker  y .  Plymouth  Corpora- 
tion, supra). 

{o)  Ibid.,  S.I  (1)  (a).  A  direction  that  secular  instruction  shall  begin  at  a 
certain  hour  and  continue  for  the  rest  of  school  hours,  though  it  affects  the 
giving  of  religious  instruction,  and  prevents  children  from  being  taken  by  the 
managers  to  church  on  Church  festivals  according  to  previous  custom,  is  a 
direction  as  to  secular  instruction,  but  the  question  whether  a  local  education 
authority  may  rightly  give  such  a  direction  as  to  secular  instruction  is  outside 
the  jurisdiction  of  the  court,  and  is  to  be  detennined  by  the  Board  of  Education 
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of  the  local  education  authority  (  p).  The  consent  of  the  authority 
is  to  be  required  to  the  appointment  of  teachers,  but  that  consent 
may  not  be  withheld  except  upon  educational  grounds,  and  the 
consent  of  the  authority  is  to  be  required  to  the  dismissal  of  a 
teacher,  unless  the  dismissal  be  upon  grounds  connected  with  the 
giving  of  religious  instruction  in  the  school  (q). 

79.  The  managers  must  provide  the  schoolhouse  free  of  charge, 
except  for  the  teacher's  dwelling-house  (if  any),  to  the  local  education 
authority  for  use  as  a  public  elementary  school,  and  must,  out  of 
funds  provided  by  them,  keep  the  schoolhouse  in  good  repair  and 
make  such  alterations  and  improvements  in  the  buildings  as  may 
be  reasonably  required  by  the  local  education  authority.  Such 
damage  as  the  authority  consider  to  be  due  to  fair  wear  and  tear 
in  the  use  of  any  room  in  the  schoolhouse  for  the  purpose  of  a 
public  elementary  school  is  to  be  made  good  by  the  authority  (r). 

80.  The  managers  must,  if  the  authority  have  no  suitable 
accommodation  in  schools  provided  by  them,  allow  that  authority 
to  use,  out  of  school  hours,  any  room  in  the  schoolhouse  free  of 
charge  for  any  educational  purpose,  but  this  obligation  does  not 
extend  to  more  than  three  days  in  the  week  (s). 

81.  The  managers  in  respect  of  the  use  by  them  of  the  school 
furniture  out  of  school  hours,  and  the  local  education  authority  in 
respect  of  the  use  by  them  of  any  room  in  the  schoolhouse  out  of 

under  s.  7  (3)  {Blencowe  v.  Northamptonshire  County  Council,  [1907]  1  Ch.  504). 
A  direction  to  limit  secular  instruction  to  children  in  certain  standards, 
involving  the  exclusion  from  the  school  of  children  who  had  attained  higher 
standards,  the  schoolhouse  being  capable  of  accommodating  the  latter,  is 
not  a  direction  as  to  secular  instruction  and  is  ultra  vires  the  local  education 
authority,  and  the  Board  of  Education  have  no  power,  either  by  giving  direc- 
tions under  the  Code  or  by  affecting  to  determine  any  question  under  s.  7  (3), 
to  make  it  intra  vires  {Wilford  v.  West  Riding  of  Yorkshire  County  Council, 
[1908]  1  K.  B.  685;  and  see  note  (/),  p.  36,  ante).  For  the  Board's  power  to 
decide  questions  under  s.  7  (3),  see  infra.  As  to  the  powers  of  managers  qf  a 
voluntary  school  to  fulfil  the  conditions  of  the  Act,  see  p.  39,  post, 
{p)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  7  (1)  (b). 

{q)  Ibid.,  s.  7  (1)  (c).  The  dismissal  by  the  managers  of  a  teacher  without  the 
consent  of  the  authority  operates,  in  the  absence  of  special  circumstances,  as 
between  them  and  the  authority  only,  so  as  to  disentitle  the  school  from  further 
maintenance  by  the  authority,  and  the  fact  that  the  consent  has  not  been  given 
does  not  by  itself  give  the  teacher  a  right  to  sue  the  managers  for  wrongful 
dismissal  {Young  v.  Cuthbert,  [1906]  1  Oh.  451 ;  and  see  note  (n),  p.  36,  sujpra; 
see  also  s.  7  (7)  of  the  Act,  p.  38,  post). 

(r)  Ibid.,  s.  7  (1)  (d).  "  Schoolhouse  "  includes  the  teacher's  dwelling-house 
and  playground  (if  any)  and  the  offices  and  all  premises  belonging  to  or 
required  for  a  school  (Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  73),  s.  3). 
The  managers  of  a  voluntary  school  have  not,  by  virtue  of  the  Education  Act, 
1902  (2  Edw.  7,  c.  42),  such  a  possession  of  the  schoolhouse  as  would  entitle 
them,  in  the  absence  of  special  arrangements  with  the  trustees  or  owner,  to 
maintain  an  action  for  trespass  in  respect  of  it  {Blencoiue  v.  Northamptonshire 
County  Council,  [1907]  1  Ch.  504;  and  as  to  the  powers  of  managers  of  a 
voluntary  school,  see  p.  39,  p>ost).  The  local  education  authority  are  entitled 
to  the  use  of  school  furniture  and  apparatus  belonging  to  the  trustees  or 
managers  used  for  the  purposes  of  the  school  before  the  Education  Act,  1902 
(2  Edw.  7,  c.  42),  came  into  operation ;  see  Sched.  II.  (14)  of  the  latter  Act. 
For  the  exemption  of  the  premises  of  a  voluntary  school  (other  than  the 
teacher's  dwelling-house)  from  rates,  see  title  Rates  and  Eating. 

(s)  Education  Act,  1902  (2  Edw.  7  c.  42),  s.  7  (1)  (e). 
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school  hours,  are  to  be  liable  to  make  good  any  damage  caused  to 
the  furniture  or  the  room  by  reason  of  that  use  other  than  damage 
arising  from  fair  wear  and  tear,  and  the  managers  must  take  care 
that,  after  the  use  of  a  room  in  the  schoolhouse  by  them,  the  room 
is  left  in  a  proper  condition  for  school  purposes  (t). 

82.  The  managers,  subject  to  the  powers  of  control  given  to 
the  local  education  authority  under  the  foregoing  rules  and  to 
the  rule  following  in  respect  of  pupil  teachers,  are  to  have  the 
exclusive  power  of  appointing  and  dismissing  teachers  (u). 

Assistant  teachers  and  pupil  teachers  may  be  appointed,  if 
thought  fit,  without  reference  to  religious  creed  or  denomination. 
In  any  case  in  which  there  are  more  candidates  for  the  post  of  pupil 
teacher  than  there  are  places  to  be  filled,  the  appointment  is 
to  be  made  by  the  authority,  and  the  authority  is  to  determine 
the  respective  qualifications  of  the  candidates  by  examination  or 
otherwise  (x). 

83.  Eeligious  instruction  in  a  voluntary  school  must,  as  regards 
its  character,  be  in  accordance  with  the  provision  (if  any)  of  the  trust 
deed  relating  thereto,  and  must  be  under  the  control  of  the 
managers  (a). 

84.  Compliance  with  the  foregoing  rules  relating  to  the  main- 
tenance and  conduct  of  a  voluntary  school  is  expressly  made  in  the 
case  of  any  such  school  a  condition  of  earning  a  parliamentary 
grant  (b). 

85.  Any  question  arising  under  the  foregoing  rules  between  the 
managers  of  a  voluntary  school  and  the  local  education  authority  is 
to  be  determined  by  the  Board  of  Education  (c). 

86.  The  managers  of  a  voluntary  school  may  have  their  school 
inspected  and  the  scholars  examined  by  an  inspector,  not  being  one 
of  His  Majesty's  inspectors,  on  days,  not  exceeding  two  in  the  year, 
fixed  by  themselves.  Fourteen  days  before  any  such  inspection 
the  managers  must  give  public  notice  in  the  school  of  the  day  fixed, 
and  also  put  up  a  notice  of  it  in  writing.    On  any  such  day  any 

(<)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  7  (2). 
(tt)  Ibid.,  s.  7  (7)  ;  and  see  note  (I),  p.  36,  and  note  (g),  p.  37,  ante, 
(x)  Ibid.,  s.  7  (5).    Eor  the  power  of  managers  to  comply  with  this  and 
other  provisions  inconsistent  with  the  trusts  of  a  school,  see  p.  39,  post. 

(a)  Ibid.,  s.  7  (6)  ;  and  see  preceding  note.  The  rule  does  not  affect  any  pro- 
vision in  a  trust  deed  for  reference  to  the  bishop  or  ecclesiastical  superior,  or 
other  denominational  authority,  of  any  question  as  to  whether  the  religious 
instruction  complies  with  the  trust  deed  {ibid.,  s.  7  (6)).  For  the  duty  of  the 
local  education  authority  to  allow  reasonable  facilities  for  religious  instruction, 
see  p.  36,  ante, 

(b)  See  note  (s),  p.  30,  ante,  and  remarks  in  E.  v.  West  Biding  of  YorJcsMre 
County  Council,  [1906]  2  K.  B.  676,  687,  702,  C.  A.  This  provision  does  not 
apply  to  the  rules  in  s.  5  of  the  Education  Act,  1902  (2  Edw.  7,  c.  42),  but 
only  to  those  in  s.  7. 

(c)  I.e.,  any  question  arising  under  s.  7  of  the  Education  Act,  1902  (2  Edw.  7, 
c.  42),  ibid.,  s.  7  (3).  As  to  the  effect  of  this  provision,  see  note  (o)  on  p.  36, 
ante,  and  remarks  in  A.-O.  v.  West  Hiding  of  Yorkshire  County  Council,  [1907] 
A.  C.  29.  The  duty  to  determine  is  a  judicial  one,  and  the  Board  must  act 
judicially  and  upon  evidence  properly  before  them  and  according  to  law  [E.  v. 
Board  of  Education,  Ex  parte  Oxfm-d  Street  School,  Swansea  (Managers)  (1910), 
26  T.  L.  R.  422,  C.  A.  ;  and  see  Wilford  v.  West  Biding  of  Yorkshire  County 
Council.  [1908]  1  K  B.  685,  j^er  Channell,  J.,  at  p.  700). 


Part  III. — Powers  etc.  of  Local  Education  Authorities. 


39 


Sect.  5. 

Elementary 
Education. 


Fees  in 

voluntary 

schools. 


religious  observance  may  be  practised,  and  any  instruction  in 
religious  subjects  given,  at  any  time  during  the  meeting  of  the 
school,  but  any  scholar  who  has  been  withdrawn  by  his  parent 
from  any  religious  observance  or  instruction  in  religious  subjects 
may  not  be  required  to  attend  the  school  on  that  day  {d). 

87.  The  local  education  authority  have  power  to  determine 
whether  fees  shall  or  shall  not  be  charged  in  a  voluntary  school, 
subject  to  the  rules  relating  to  the  imposition  of  fees  in  public 
elementary  schools  (<?).  Where  fees  were  charged  in  a  voluntary 
school  prior  to  the  18th  December,  1902,  the  authority  must, 
so  long  as  they  allow  fees  to  be  charged  in  that  school,  pay  to  the 
managers  such  proportion  of  the  fees  as  may  be  agreed  upon,  or,  in 
default  of  agreement,  determined  by  the  Board  of  Education  (e). 

88.  The  local  education  authority  have,  in  respect  of  voluntary  Grouping, 
schools,  powers  as  to  increasing  the  number  of  managers,  and  as  to 
grouping  schools  under  one  body  of  managers,  similar  to  those  which 

they  have  in  the  case  of  public  elementary  schools  provided  by  them, 
but  the  power  of  grouping  voluntary  schools  can  only  be  exercised 
with  the  consent  of  the  managers  of  the  schools,  and  by  agree- 
ment with  them  as  to  the  constitution  of  the  managing  body,  or,  in 
default  of  agreement,  according  to  the  decision  of  the  Board  of 
Education  (/). 

89.  The  managers  of  a  voluntary  school  constituted  as  above  Powers  of 
stated  are  the  managers  for  the  purposes  of  the  Education  Act,  managers. 
1902,  and  the  Elementary  Education  Acts,  1870  to  1900,  and, 

so  far  as  respects  the  management  of  the  school  as  a  public 
elementary  school,  for  the  purposes  of  the  trust  deed  (g),  and  they 
have,  notwithstanding  any  provision  contained  in  the  trust  deed, 
all  the  powers  necessary  to  enable  them  to  fulfil  the  conditions 
upon  which  parliamentary  grants  are  obtained,  and  to  comply  with 
all  the  statutory  regulations  and  conditions  in  accordance  with 
which  voluntary  schools  must  be  conducted  (/<)• 

(d)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  76.  See  p.  29, 
ante,  for  the  general  rule  as  to  the  time  of  religious  instruction  and  the 
■withdrawal  of  children. 

(e)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  14 ;  the  section  implies  that 
the  power  of  a  local  education  authority  to  control  and  give  directions  to  the 
managers  respecting  secular  instruction,  and  to  control  expenditure,  includes 
the  power  to  determine  whether  fees  shall  be  ctarged.  Eor  rules  as  to  fees  in 
public  elementary  schools  in  general,  see  p.  30,  ante. 

if)  Ihid.,  ss.  6  (3),  12  ;  and  see  p.  34,  ante. 

(g)  Ibid.,  s.  11  (6). 

(h)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  99  ;  Education  Act, 
1902  (2  Edw.  7,  c.  42),  s.  7  (7)  and  Sched.  III.  (7).  As  to  the  managers'  rights 
respecting  tbe  provision  of  the  scboolhouse,  see  note  (r)  on  p.  37,  ante.  Various 
rules  as  to  the  formal  proceedings  of  managers  are  contained  in  Sched.  I. ,  B  of  the 
Education  Act,  1902  (2  Edw.  7,  c.  42).  As  to  the  conditions  of  grant,  and  the 
statutory  regulations  to  be  complied  with,  see  pp.  29,  34,  ante.  As  to  theliabiKty 
of  managers  to  a  pupil  or  other  person  for  negligence  in  the  conduct  of  the 
school,  see  Crisp  v.  Thomas  (1890),  63  L.  T.  756,  C.  A.,  where  in  an  action  with 
reference  to  a  voluntary  school  prior  to  the  Education  Act,  1902  (2  Edw.  7. 
c.  42),  it  was  held,  upon  the  provisions  in  the  trust  deed  as  regards  management, 
that  the  vicar  of  the  parish  could  not  be  made  liable  for  the  negligence  of  a 
teacher,  either  as  ex  officio  trustee  or  as  manager,  as  in  neither  capacity  had 
he  real  control  over  the  school,  and  Baxter  v.  Thomas,  Times  (1903),  13th  April 
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90.  The  provisions  of  the  Lands  Clauses  Acts,  other  than  those 
relating  to  compulsory  powers,  are  applicable  to  the  purchase  of 
land  by  managers  for  a  schoolhouse  for  a  voluntary  school,  and 
land  may  be  so  acquired  either  under  those  Acts  or  under  the 
School  Sites  Acts  (i). 

91.  The  statutory  rules  for  the  conduct  and  management  of 
voluntary  schools  do  not,  except  as  expressly  provided,  affect  any 
endowment  of  such  a  school,  or  the  discretion  of  the  trustees  in 
respect  of  an  endowment.  But  where,  under  the  trusts  or  other 
provisions  affecting  the  endowment,  the  income  must  be  applied,  in 
whole  or  in  part,  for  those  purposes  of  a  public  elementary  school 
for  which  provision  is  to  be  made  by  the  local  education  authority, 
the  whole  of  the  income,  or  a  part,  as  the  case  may  be,  must  be 
paid  to  the  authority.  If  only  part  of  the  income  must  be  so 
applied,  and  there  is  no  provision  under  the  trusts  or  provisions  for 
determining  the  amount  which  represents  that  part,  the  amount, 
in  case  of  difference  between  the  parties  concerned,  is  to  be  deter- 
mined by  the  Board  of  Education.  The  authority  may  require  the 
Board,  before  giving  their  decision,  to  hold  a  public  inquiry  at  the 
cost  of  the  authority  (k). 

Sect.  6. — Blind,  Deaf,  Defective,  and  Epileptic  Children. 
Sub-Sect.  1. — In  General. 

92.  The  functions  of  a  local  education  authority  with  reference 
to  the  provision  and  maintenance  of  elementary  school  accom- 
modation for  their  area  are  subject,  in  the  case  of  blind,  deaf, 
defective,  or  epileptic  children,  to  various  modifications  under 
statutes  specially  relating  to  such  children  (a). 

(0.  A.,  Times,  ISth  November,  1903),  -where  Kennedy,  J.,  dismissed  a  similar 
action  against  the  manager  of  a  school,  apparently  not  a  public  elemen- 
tary school,  and  questioned  whether  the  unpaid  managing  body  of  such  a 
school  could  be  made  liable  for  an  act  of  negligence  on  the  part  of  one  of  the 
assistant  teacbers,  who  was  otherwise  a  competent  teacber ;  see  also  note  (a), 
p.  34,  ante,  as  regards  the  case  of  a  school  provided  by  a  local  education 
authority.  For  the  duties  arising  under  contract  to  educate,  in  general,  see 
p.  122,  post. 

{i)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  21 ;  see  ibid,  as 
to  the  form  of  conveyance  where  the  Lands  Clauses  Acts  are  made  use  of.  Any 
persons  desirous  of  establishing  a  public  elementary  scbool  are  to  be  deemed 
managers  for  the  purpose  of  tbis  rule,  if  they  obtain  the  approval  of  the  Board 
of  Education  to  its  establishment  {ibid.,  s.  21  ;  and  see  p.  25,  ante,  as  to 
provision  of  new  schools).  For  the  Lands  Clauses  Acts  in  general,  see  title 
CoMPTJLSOEY  Purchase  oe  Land  etc.,  Vol.  VI.,  p.  1 ;  as  to  the  Scbool  Sites 
Acts,  see  p.  117,  post. 

(7c)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  13;  ten  days'  notice  must  be 
given  of  the  inquiry  to  the  local  education  authority,  the  minor  local  authority, 
and  the  trustees.  For  the  application  by  a  county  council  of  the  part  of  any 
endowment  so  payable  to  it,  see  p.  48,  post. 

(a)  The  Acts  are  the  Elementary  Education  (Blind  and  Deaf  Children)  Act, 
1893  (56  &  57  ^'ict.  c.  42),  and  the  Elementary  Education  (Defective  and 
Epileptic  Children)  Act,  1899  (62  &  63  Vict.  c.  32).  For  special  rules  under  the 
Acts  relating  to  parents'  duties  in  respect  of  contributions  to  expenses,  see  p.  44, 
post,  and  in  respect  of  compulsory  education,  see  pp.  55,  56,  60,  post.  For  special 
rules  relating  to  religious  instruction,  see  p.  43,  post.  Schools  for  sucb  children, 
it  will  be  seen,  may  be  provided  voluntarily  or  by  local  education  authorities, 
and  in  neither  case  need  be  public  elementary  schools.  The  scbool  authorities 
for  the  purposes  of  the  Acts  were  school  boards,  and,  in  places  wbere  tbere  were 
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Sect.  6. 
Blind,  Deaf, 
Defective, 

and 
Epileptic 
Children. 

Definitions  of 
"blind," 
"  deaf," 
"  defective  " 
and 

"  epileptic  " 
children. 


"  Blind,"  in  this  connection,  means  too  blind  to  be  able  to  read 
the  ordinary  school  books  used  by  children,  and  "deaf"  means  too 
deaf  to  be  taught  in  a  class  of  hearing  children  in  an  elementary 
school  (/)). 

A  defective  child  is  one  who,  not  being  imbecile,  and  not  being 
merely  dull  or  backward,  is  incapable  by  reason  of  mental  or 
physical  defect  of  receiving  proper  benefit  from  the  instruction  in 
the  ordinary  public  elementary  schools,  but  is  not  incapable  by  reason 
of  defect  of  receiving  benefit  from  instruction  in  such  special  classes 
or  schools  as  the  Act  in  question  authorises ;  and  an  epileptic  child 
is  one  who,  not  being  an  idiot  or  imbecile,  is  unfit  by  reason  of 
severe  epilepsy  to  attend  the  ordinary  public  elementary  schools  (c). 
In  every  such  case  a  child  is,  for  the  purposes  of  the  Education  Acts, 
a  child  till  the  age  of  sixteen  years  {d). 

Sub-Sect.  2. — Bli7id  and  Deaf  Children. 
93.  It  is  the  duty  of  every  local  education  authority  to  enable  J^uty  to 
blind  and  deaf  children  who  are  resident  in  their  area  (6),  and  for  ^[^^'^q^'^ 
whose  elementary  education  efficient  and  suitable  provision  is  not  deaf  children, 
otherwise  made,  to  obtain  that  education  in  some  school  for  the 
time  being  certified  by  the  Board  of  Education  (/)  as  suitable  for 
providing  that  education.    For  that  purpose  the  authority  must 
either  establish,  or  acquire,  and  maintain  a  school  so  certified,  or 
must  contribute,  on  such  terms  and  to  such  extent  as  may  be 
approved  by  the  Board,  towards  the  establishment  or  enlargement, 
alteration  and  maintenance,  of  a  school  so  certified,  or  towards 
any  of  these  purposes,  and,  where  necessary  or  expedient,  must 
make  arrangements,  subject  to  regulations  of  the  Board,  for  board- 
ing out  any  blind  or  deaf  child  in  a  home  conveniently  near  to  the 
certified  school  where  the  child  is  receiving  elementary  education  (gf). 

no  school  boards,  district  councils;  see  s.  4  of  the  former  Act,  and  s.  1  (1)  of  the 
latter.  For  the  substitution  of  local  education  authorities,  see  Education  Act, 
1902  (2  Edw.  7,  c.  42),  ss.  5,  25  ;  and  Sched.  II.  (1),  (7),  and  Sched.  IV.  For 
the  general  powers  and  duties  of  a  local  education  authority  respecting  the 
provision  of  school  accommodation,  see  p.  24,  ante.  For  special  definitions 
("  school  "  as  including  places  for  lodging  etc.  children  ;  "  elementary  educa- 
tion "  as  including  industrial  training  ;  "  maintenance  "  as  including  clothing ; 
"expenses"  as  including  certain  expenses  of  an  incidental  character  and 
expenses  of  conveyance  to  school)  and  for  construction  of  Acts,  see  Elementary 
Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57  Vict.  c.  42j,  s.  15; 
Elementary  Education  (Defective  and  Epileptic  Children)  Act,  1899  (62  &  63 
Vict.  c.  32),  s.  14. 

(&)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57  Vict, 
c.  42),  s.  15  (1).  " 

(c)  Elementary  Education  (Defective  and  Epileptic  Children)  Act,  1899 
(62  &  63  Vict.  c.  32),  s.  1  (1). 

(d)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57  Vict, 
c.  42),  s.  11 ;  Elementary  Education  (Defective  and  Epileptic  Children)  Act,  1899 
(62  &  63  Vict.  c.  32),  s.  11. 

(e)  By  s.  18  (2)  of  the  Elementary  Education  (Blind  and  Deaf  Children)  Act, 
1893  (56  &  57  Vict.  c.  42),  a  blind  or  deaf  child  resident  in  a  school,  or  boarded 
out  in  pursuance  of  the  Act,  is  deemed  for  the  purposes  of  the  Act  to  be  resident 
in  the  area  from  which  it  is  sent. 

(/)  See  p.  44,  post,  as  to  certificates. 

((/)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57  Vict 
c.  42),  s.  2  (1).  The  powers  of  a  local  education  authority  to  provide  land  and 
buildings  for  public  elementary  schools  and  in  respect  of  expenses  are  appli- 
cable in  the  case  of  schools  for  blind  and  deaf  children  ;  see  ihid.,  s.  5  ;  Education 
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Sect.  6, 
Blind,  Deaf, 
Defective, 

and 
Epileptic 
Children. 

Method  of 
ascertaining 
who  are 
defective  or 
epileptic. 

Parent's 
powers  and 
duties  as  to 
examination. 


Provision  of 
education  for 
(1)  defective, 


(2)  epileptic 
children. 


Periodical 
examination. 


Sub-Sect.  3. — Defective  and  Epileptic  Children. 

94.  A  local  education  authority  may,  with  the  approval  of  the 
Board  of  Education,  make  such  arrangements  as  they  think  fit  for 
ascertaining  what  children  in  their  area  are  defective  children, 
and  what  children  in  their  area  are  epileptic  children  (/t).  For 
the  purpose  of  ascertaining  whether  a  child  is  defective  or  epileptic, 
a  certificate,  in  such  form  as  may  be  prescribed  by  the  Board,  by  a 
duly  qualified  medical  man  is  required  in  each  case  (i). 

It  is  the  duty  of  the  parent  of  any  child,  who  may  be  required  by 
the  local  education  authority  to  be  so  examined,  to  cause  the  child 
to  attend  the  examination,  and  any  parent  who  fails  to  comply  with 
such  requirement  is  liable  on  summary  conviction  to  a  fine  not 
exceeding  jB5,  and  a  parent,  if  not  so  required,  may  himself  call 
upon  the  authority  to  provide  in  the  course  of  such  an  examination 
facilities  to  enable  his  child  to  be  examined  {k). 

95.  Where  a  local  education  authority  have  ascertained  that 
there  are  in  their  area  defective  children,  they  may  provide  for 
the  education  of  these  children  by  all  or  any  of  the  following 
means  : — (1)  by  classes  in  public  elementary  schools  certified  by  the 
Board  of  Education  as  special  classes  for  defective  children ;  or 
(2)  by  establishing  schools  certified  by  the  Board  for  defective 
children;  or  (3)  by  boarding  out,  subject  to  the  regulations  of  the 
Board,  any  such  child  in  a  house  conveniently  near  to  a  certified 
special  class  or  school. 

Where  a  local  education  authority  have  ascertained  that  there  are 
in  their  area  epileptic  children,  they  may  make  provision  for  their 
education  by  establishing  schools,  certified  by  the  Board,  for 
epileptic  children  {I). 

96.  A  local  education  authority  must  from  time  to  time  ascer- 
tain by  examination  whether  any  defective  or  epileptic  child  for 
whose  education  they  have  made  provision  is  fit  to  attend  ordinary 
classes  in  public  elementary  schools,  and  must,  if  required  by  its 

Act,  1902  (2  Edw.  7,  c.  42),  Sched.  III.  (8),  and  p.  26,  ante.  For  the  rules 
applicable  in  the  case  of  contributions  by  one  local  education  authority  to  the 
expenditure  of  a  capital  nature  of  another  with  reference  to  security  for  repay- 
ment, see  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57 
Vict.  c.  42),  s.  2  (3),  and  for  the  power  to  arrange  for  an  authority  to  be  repre- 
sented on  the  governing  body  of  a  school  to  which  it  contributes,  see  ihid.,  s.  3. 
For  the  exception  from  the  duty  of  the  local  education  authority  of  children 
who  are  idiots  or  imbeciles,  or  in  the  care  of  poor  law  authorities,  see  ibid., 
s.  2  (2),  and  p.  83,  jiost,  and  title  Poor  Law. 

[hS  Elementary  Education  (Defective  and  Epileptic  Children)  Act,  1899 
(62  &  63  Vict.  c.  32),  s.  1  (1) ;  for  the  definitions  of  "  defective  "  and  "  epileptic," 
see  p.  41,  ante. 

(i)  Ibid.,  a.  1  (3).   Such  a  certificate  is  /aae  evidence  that  the  child  is 

defective  or  epileptic  in  legal  proceedings  by  the  authority  (Education  (Adminis- 
trative Provisions)  Act,  1909  (9  Edw.  7,  c.  29),  s.  6). 

(k)  Elementary  Education  (Defective  and  Epileptic  Children)  Act,  1899 
(62  &  63  Vict.  c.  32),  s.  1  (2),  (4). 

{I)  Ibid.,  s.  2  (1),  (2) ;  and  see  p.  44,  j)ost,  as  to  certificates  of  the  Board  of 
Education.  For  a  provision  saving  a  local  education  authority  from  being 
affected  with  any  duty  in  respect  of  children  having  their  residence  or  permanent 
home  in  the  area  of  another  authority,  or  children  in  the  care  of  poor  law 
authorities,  in  the  absence  of  contributions  from  such  authorities,  see  ibid.,  s.  10  ; 
for  the  power  to  make  such  contributions,  see  pp.  43,  82,  post. 
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parent,  in  particular  examine  for  that  purpose  any  such  child  who      ^ect.  6. 
has  not  been  examined  for  six  months  (^m).  Blind,  Deaf, 

97.  The  power  of  a  local  education  authority  to  provide  for  ^^^^nd^^' 
the  education  of  defective  or  epileptic  children  includes  the  power  Epileptic 
to  establish  or  acquire,  and  to  maintain,  certified  schools  for  such  Children. 

children,  and  to  contribute  on  such  terms  and  to  such  extent  as  may   

be  approved  by  the  Board  of  Education  towards  the  establishment,  ac^^ke^and 
enlargement,  or  alteration,  and  towards  the  maintenance  of  such  contribute 

schools  to  schools. 

98.  A  local  education  authority  may  in  respect  of  children  Power  to 
resident  in  (o),  or  whose  permanent  home  is  in,  their  area  and  ^q^*"^^*^ 
attending  certified  special  classes  or  schools  situated  in  the  area  authority, 
of  another  local  education  authority,  contribute  to  that  other 
authority  the  proportionate  cost  of  the  provision  and  maintenance 

of  those  special  classes  or  schools  (a). 

Sub-Sect.  4. — Religious  Instruction. 

99.  The  religious  instruction  in  certified  schools  for  blind,  deaf,  Rules  of 
defective,  or  epileptic  children,  if  and  in  so  far  as  any  such  g°^QQ*g'^^  ] 
school  is  not  a  public  elementary  school  (b),  must  be  conducted  in  unless  school 
accordance  with  the  rules  applying  to  industrial  schools  (c),  except  is  public 
that  references  in  those  rules  to  the  Secretary  of  State  are  to  be  elementary 

.  SCflOOl 

construed  as  references  to  the  Board  of  Education ;  and  any  local 
education  authority  may  provide  and  maintain  a  school  so  conducted 
for  the  education  of  blind,  deaf,  defective,  and  epileptic  children  {d). 

In  selecting  a  school  for  a  blind,  deaf,  defective,  or  epileptic  child,  Selection  of 
the  local  education  authority  must  be  guided  by  the  rules  relating  schools, 
to  religion  laid  down  with  reference  to  the  selection  of  industrial 
schools  (e),  and  if  such  a  child  is  boarded  out,  the  local  education 
authority  must,  if  possible,  arrange  for  the  boarding  out  being  with  a 
person  belonging  to  the  religious  persuasion  of  the  child's  parent  (/). 

When  a  blind,  deaf,  defective,  or  epileptic  child  is  required  to  Parent's 
attend  any  school,  the  child  must  not  be  compelled  to  receive  wishes  to  be 
religious  instruction  contrary  to  the  wishes  of  the  parent,  and  must,  ""^^pected. 

(m)  Elementary  Education  (Defective  and  Epileptic  Children)  Act,  1899 
(62  &  63  Vict.  c.  32),  s.  2  (5). 

{n)  I  hid.,  s.  2  (3)  ;  and  see  p.  44,  post,  as  to  certificates  of  the  Board  of 
Education.  Tlie  powers  witli  respect  to  the  provision  of  land  and  buildings, 
and  with  respect  to  expenses,  are  the  same  as  in  the  case  of  blind  and  deaf 
children  {ibid.,  s.  6  ;  and  see  note  {g),  p.  41,  ante). 

(o)  The  definition  of  ' '  resident  in  "  respecting  a  blind  or  deaf  child  applies 
bere  {ibid.,  s.  14;  and  see  note  (e),  p.  41,  ante). 

(a)  Ibid.,  s.  2  (4).    As  to  contributions  by  boards  of  guardians,  see  p.  82, 

JJOSt. 

(b)  See  pp.  29  et  seq.,  ante,  for  the  rules  applicable  in  the  case  of  public 
elementary  schools. 

(c)  See  p.  70,  post,  as  to  religious  instruction  in  industrial  schools  ;  the  general 
principle  is  that  a  child  is  to  be  brought  up  in  the  faith  of  the  religious 
persuasion  to  which  it  belongs. 

{d)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57  Vict, 
c.  42),  s.  8  ;  Elementary  Education  (Defective  and  Epileptic  Children)  Act, 
1899  (62  &  63  Vict.  c.  32),  s.  12  ;  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  134(3) 
(this  Act  repeals  and  replaces  the  Industrial  Schools  Act,  1866  (29  &  30  Vict, 
c.  118) ;  see  note  (c),  p.  71,  post. 

(e)  See  p.  72,  post ;  and  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  66. 

(/)  See  note  (d),  supra 
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Sect.  6.     so  far  as  practicable,  have  facilities  for  receiving  religious  instruc- 
Blind,  Deaf,  tion  and  attending  religious  services  conducted  in  accordance  with 
Defective,    the  parent's  persuasion,  which  must  be  duly  registered  on  the  child's 
admission  to  the  school  (g). 


and 
Epileptic 
Children. 

Duty  of 
parent  to 
contribute. 


Parent  not 
to  be 

disqualified. 

Choice  of 
school  to 
be  free. 


Condition  of 
certificates. 


Sub-Sect.  5. — Liability  of  Parent  to  Contribute  to  Expenses. 

100.  The  parent  of  any  blind,  deaf,  defective,  or  epileptic  child, 
in  respect  of  whom  any  expense  has  been  incurred  by  a  local 
education  authority,  must  contribute  towards  the  expenses  of  the 
child  such  weekly  sum,  if  any,  as,  regard  being  had  to  the  statutory 
duty  of  the  local  education  authority  to  provide  a  sufficient  amount 
of  school  accommodation  without  payment  of  fees  (/i),  niay  be  agreed 
upon  between  the  local  education  authority  and  the  parent,  or,  if 
the  parties  fail  to  agree,  as  may,  on  the  application  of  either  party, 
be  settled  by  a  court  of  summary  jurisdiction.  Any  sum  so 
agreed  on  or  settled  may,  without  prejudice  to  any  other  remedy, 
be  recovered  by  the  local  education  authority  summarily  as  a  civil 
debt.  It  is  the  duty  of  the  authority  to  enforce  any  such  order, 
and  any  sum  so  received  by  a  local  education  authority  may  be 
applied  by  them  in  aid  of  their  general  expenses.  A  court  which  is 
competent  to  make  such  an  order  may  at  any  time  revoke  or  vary 
any  order  so  made  (i). 

A  parent  is  not  by  reason  of  any  payment  of  such  expenses 
deprived  of  any  franchise,  right,  or  privilege,  nor  is  he  subject 
to  any  disability  or  disqualification  (Zc). 

Payments  in  respect  of  a  blind,  deaf,  defective,  or  epileptic  child 
must  not  be  made  on  condition  of  the  child  attending  any  certified 
school  other  than  such  as  may  be  reasonably  selected  by  the  parent, 
nor  be  refused  because  the  child  attends,  or  does  not  attend,  any 
particular  school  so  certified  (l). 

Sub-Sect.  6. — Certificates  and  Duties  of  Board  of  Education. 

101.  A  school  may  not  be  certified  by  the  Board  of  Education 
as  suitable  for  providing  elementary  education  for  blind  or  deaf 
children,  or  as  a  school  for  defective  or  epileptic  children — (1)  if 
it  is  conducted  for  private  profit ;  nor  (2)  unless  it  is  either  managed 
by  a  local  education  authority,  or  the  annual  expenses  of  its 
maintenance  are  audited  and  published  in  accordance  with  regula- 
tions of  the  Board  ;  nor  (3)  unless  it  is  open  at  all  times  to  the 
inspection  of  His  Majesty's  inspectors  of  schools (??i),  and  of  any 
visitors  authorised  by  any  local  education  authority  sending 
children  to  the  school ;  nor  (4)  unless  the  above  stated  rules 
relating  to  such  children  respectively  are  complied  with  in  the  case 

(g)  See  note  {d),  p.  43,  ante. 

(h)  See  p.  30,  ante. 

{i)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57  Vict, 
c.  42),  s.  9  ;  Elementary  Education  (Defective  and  Epileptic  Children)  Act,  1899 
(62  &  63  Vict.  c.  32),  s.  8  (1). 

{k)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57  Vict, 
c.  42),  s.  10  (1) ;  Elementary  Education  (Defective  and  Epileptic  Children)  Act, 
1899  (62  &  63  Vict.  c.  32),  s.  8  (2). 

(l)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57  Vict. 
0.  42),  s.  10  (2) ;  Elementary  Education  (Defective  and  Epileptic  Children)  Act, 
1899  (62  &  63  Vict.  c.  32),  s.  8  (3). 

(to)  See  p.  12,  ante. 
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of  the  school.    The  certificate  granted  by  the  Board  is  an  annual 
one  (n) . 

The  Board  may  not,  except  upon  prescribed  conditions,  certify 
any  new  establishment  for  boarding  or  lodging  more  than  fifteen 
defective  or  epileptic  children  in  one  building,  or  comprising  more 
than  four  such  buildings  (o). 

102.  Every  school  so  certified  by  the  Board  is  a  certified  efficient 
school  (p),  and  for  the  purposes  of  the  rules  relating  to  school 
attendance  orders  (?)  may  be  treated  as  if  it  were  a  public  elementary 
school  (r). 

103.  The  Board  must  in  their  annual  report  to  Parliament  (s) 
give  lists  of  the  schools  and  classes  to  which  they  have  granted 
or  refused  certificates  (t). 

104.  Nothing  in  any  Act  of  Parliament  shall  prevent  the  Board 
from  giving  aid  from  the  parliamentary  grant  in  respect  of 
education  given  to  blind,  deaf,  defective,  or  epileptic  children 
to  such  amount,  and  on  such  conditions,  as  may  be  directed  by, 
or  in  pursuance  of,  the  minutes  of  the  Board  in  force  for  the  time 
being  (a). 

Sect.  7. — Combined  Action  by  Councils. 

105.  A  scheme  for  an  education  committee  may  provide  for  a  Joint 
joint  education  committee  for  any  area  formed  by  a  combination  of  ^Q^^^j^i-^ggg 
counties,  boroughs,  urban  districts,  or  parts  of  such  areas  (6),  and  ^ 

may  make  provision  for  the  proportions  in  which  any  expenditure 
on  matters  referred  or  delegated  to  the  joint  committee  is  to  be 
borne  as  between  the  councils  of  the  areas  for  which  the  joint 
committee  is  constituted  (c).  It  must  provide  that  a  majority  of 
the  members  of  the  joint  committee  shall  be  appointed  by  those 
councils  {d). 

(??.)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57  Yict. 
c.  42),  s.  7  ;  Elementary  Education  (Defective  and  EpUeptic  Children)  Act, 
1899  (62  &  63  Yict.  c.  32),  s.  5. 

(o)  Elementary  Education  (Defective  and  Epileptic  Children)  Act,  1899, 
(62  &  63  Vict.  c.  32),  s.  2  (6)  ;  Elementary  Education  Amendment  Act,  1903 
(3  Edw.  7,  c.  13),  s.  1  ;  the  conditions  prescribed  for  larger  establishments 
include  tbe  laying  of  rules  before  Parliament. 

(p)  For  defiaition  of  certified  efficient  scbool,  see  note  (v),  p.  57,  post. 

(q)  See  p.  57,  j'ost. 

(r)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57  Vict, 
c.  42),  s.  7(2) ;  Elementary  Education  (Defective  and  Epileptic  Children)  Act, 
1899  (62  &  63  Vict.  c.  32),  s.  5. 

(s)  See  p.  14,  ante. 

{t)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57  Vict, 
c.  42),  s.  14  ;  Elementary  Education  (Defective  and  Epileptic  Children)  Act, 
1899  (62  &  63  Vict.  c.  32),  s.  13. 

(a)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57  Vict, 
c.  42),  s.  12  ;  Elementary  Education  (Defective  and  Epileptic  Children)  Act, 
1899  (62  &  63  Vict.  c.  32),  s.  7  ;  see  pp.  10,  30,  ante. 

(b)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  17  (5) ;  and  see  as  to  education 
committees,  p.  19,  a^ite. 

(c)  Education  (Administrative  Provisions)  Act,  1907  (7  Edw.    7,  c.  43), 
s.  7. 

{d)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  17  (5). 
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106.  A  local  education  authority,  or  a  council  having  con- 
current powers  only  in  respect  of  higher  education  (e),  may  make 
arrangements  with  the  council  of  any  county,  borough,  district,  or 
parish,  whether  a  local  education  authority  or  not,  for  the  exercise 
by  the  latter  council,  on  such  terms  and  subject  to  such  conditions 
as  may  be  agreed  upon,  of  any  of  the  powers  of  that  authority 
or  council  in  respect  of  the  management  of  any  school  or  college 
within  the  area  of  the  council  (/'). 

107.  Local  education  authorities  may,  with  the  sanction  of  the 
Board  of  Education,  combine  together  for  any  purpose  relating  to 
elementary  schools  in  their  areas,  and,  in  particular,  for  the  purpose 
of  providing,  maintaining,  and  keeping  efficient  schools  common  to 
their  areas.  The  agreement  may  provide  for  the  joint  appoint- 
ment of  managers,  for  the  proportion  of  contributions  towards 
expenses,  and  for  such  other  matters  as  the  Board  think  necessary 
to  carry  out  the  agreement.  The  expenses  of  any  joint  body  of 
managers  are  to  be  paid  by  the  authorities  in  the  proportions 
specified  in  the  agreement  (g) . 

108.  The  council  of  a  county  may,  by  agreement,  contribute 
towards  capital  expenditure  incurred  for  the  purposes  of  higher 
education  by  the  council  of  a  borough  or  district  in  their  area 
having  concurrent  powers  only  in  respect  of  higher  education, 
according  to  the  terms  and  conditions  of  the  agreement  (h) ;  and 
any  local  education  authority,  or  other  council,  having  powers  in 
respect  of  higher  education  may  unite  with  any  other  such  autho- 
rity or  council  for  the  purpose  of  establishing  or  maintaining  any 
school  or  college  within  those  powers,  on  such  terms  as  to  payment, 
appointment  of  a  joint  body  of  managers,  and  otherwise,  as  may 
be  agreed  upon  between  them  (i) . 

109.  Separate  local  education  authorities  may  make  arrangements 
for  the  appointment  of  the  same  person  to  be  an  officer  of  each 
authority  (/«). 

110.  A  local  education  authority  may  hold  conferences  with  other 
local  education  authorities  for  the  purpose  of  discussing  any  matter 
connected  with  the  duties  devolving  upon  them,  and  may,  subject 
to  regulations  made  by  the  Board  of  Education  and  certain  further 
restrictions,  pay  as  part  of  their  expenses  the  expenses  of  their 
officers  and  members  attending  such  conferences,  and  subscriptions 
towards  the  expenses  of  such  conferences  (1). 


(e)  See  p.  23,  ante. 

(/)  Education  Act,  1902  (2  Edw.  7,  c.  42),  8.  20  (a). 

(g)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  52 ;  Education 
Act,  1902  (2  Edw.  7,  c.  42),  s.  '25,  and  Sched.  IV. 

{h)  Education  (Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43),  s.  4  (1)  ; 
the  section  is  retrospective  ;  -as  to  the  contributions  being  made  security  for  loans, 
see  note  (Z)  on  p.  51,  post. 

()■)  Education  (Administrative  Provisions)  Act,  1 909  (9  Edw.  7,  c.  29),  s.  3 ; 
this  and  the  last  provision,  both  retrospective,  considerably  overlap. 

(/«-)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  35. 

(l)  School  Board  Conference  Act,  1897  (60  &  61  Vict.  c.  32). 
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Sect.  8. — Finance  and  Audit  (m). 
Sub-Sect.  1. — In  General. 

111.  The  funds  at  the  disposal  of  local  education  authorities 
consist  of  the  rates,  grants  made  by  central  authorities  out  of 
moneys  provided  by  Parliament,  loans,  and  miscellaneous  receipts. 
All  receipts  in  respect  of  any  school  maintained  by  a  local  education 
authority,  including  any  parliamentary  grant,  but  excluding  sums 
specially  applicable  for  purposes  for  which  provision  is  to  be  made 
by  the  managers,  must  be  paid  to  the  authority  (n).  The  education 
accounts  of  local  education  authorities  are  audited  by  auditors 
appointed  by  the  Local  Government  Board  (o). 

112.  The  expenses  of  a  local  education  authority,  so  far  as  not  Funds  for 
otherwise  provided  by  the  other  receipts  of  the  authority,  and  Payment, 
subject  to  the  provisions  of  any  local  Act,  are  payable,  in  the  case 

of  the  council  of  a  county,  out  of  the  county  fund,  in  the  case  of  the 
council  of  a  borough  out  of  the  borough  fund  or  rate,  or,  where  no 
borough  rate  is  levied,  out  of  a  separate  rate  made,  assessed,  and 
levied,  in  the  same  manner  as  the  borough  rate,  and  in  the  case  of 
the  council  of  an  urban  district  out  of  a  fund  to  be  raised  out  of 
the  poor  rate  of  the  parish  or  parishes  comprised  in  the  district, 
according  to  the  rateable  value  of  each  parish 

Sub-Sect.  2. — Provisions  specially  applicable  to  County  Councils. 

113.  No  rate  may  be  raised  by  a  county  council  on  account  of  Distribution 
expenses  incurred  by  them  for  the  purpose  of  elementary  education  of  burdens 
within  any  borough  or  urban  district  the  council  of  which  is  a  local  ^^ga^^  county 
education  authority  for  that  purpose  (q).    Expenses  incurred  by  a 

county  council  for  the  purposes  of  higher  education  may  be  charged 
(subject  to  reasonable  notice  to  the  overseers)  upon  the  parish  or 
parishes  which  the  authority  think  are  served  by  the  school  or 
college  in  connection  with  which  the  expenses  are  incurred  (r).  A 


(m)  The  provisions  stated  in  this  section  are,  with  the  necessary  modifications, 
applicable  also  to  councils  having  only  concurrent  powers  in  respect  of  higher 
education  (see  note  (ft),  p.  21,  ante). 

(?i)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  18  (2);  and  see  as  to  managers' 
purposes  under  the  Act,  p.  37,  ante.  Eor  the  disposal  of  grants  accrued  due 
before  the  Act  came  into  operation,  see  ibid.,  Sched.  II.  (12).  For  parliamentary 
grants  generally,  see  p.  10,  ante,  and  p.  49,  post.  For  audit  of  the  accounts 
of  local  authorities,  see,  generally,  title  Local  Government. 

(o)  See  p.  14,  ante,  and  p.  52,  jwst. 

{p)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  18  (1);  Elementary  Education 
Act,  1876  (39  &  40  Vict.  c.  79),  s.  33  (proviso).  An  urban  district  council  has  the 
powers  of  guardians  for  enforcing  the  contributions  of  parishes  (Elementary 
Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  33).  As  to  cases  governed  by  local 
Acts,  see  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  18  (4).  As  to  rates,  see, 
generally,  title  Eates  and  Eating.  The  other  receipts  of  a  local  education 
authority  are  payable  into  the  county  or  borough  fund. 

{q)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  18  (1)  (b).  As  to  what  are  the 
boroughs  and  distiicts  involved,  see  p.  17,  ante. 

(r)  Ibid.,  s.  18  (1)  (a).  For  a  limit  of  the  total  amount  to  be  raised  out  of 
the  rates  by  a  county  council  for  the  purposes  of  higher  education,  see  p.  23, 
ante. 
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incurred  by  them,  in  respect  of  capital  expenditure  or  rent,  on 
account  of  the  provision  or  improvement  of  any  public  elementary 
school  on  the  parish  or  parishes  which  the  council  think  are  served 
by  the  school  (s).  A  portion,  similarly  fixed,  of  any  expenses 
incurred  to  meet  liabilities  on  account  of  loans  or  rent  of  any  school 
board  transferred  to  a  county  council  must  be  raised  exclusively 
within  the  area  (so  far  as  it  is  within  the  area  of  the  county  council) 
in  respect  of  which  the  liability  was  incurred  (t). 

Any  money  arising  from  the  endowment  of  a  voluntary  school 
which  is  paid  to  a  county  council  (a)  must  be  credited  by  the 
council  in  aid  of  the  rate  levied  for  the  purposes  of  elementary 
education  in  the  parish  or  parishes  which  the  council  think  are 
served  by  the  school,  or,  at  the  option  of  the  council,  must  be 
paid  to  the  overseers  of  the  parish  or  parishes  in  proportions  ordered 
by  the  council,  and  must  be  applied  by  the  overseers  in  aid  of  the 
poor  rate  levied  in  such  parish  or  parishes  (6). 

Sub-Sect.  3. — Grants  from  Central  Authorities. 

114.  A  large  part  of  the  revenue  of  local  education  authorities 
consists  of  grants  made  by  central  authorities  out  of  moneys 
provided  by  Parliament  (c). 

Grants  in  aid  of  higher  education  (d)  include  (1)  grants  made  by 
the  Board  of  Education  in  aid  of  training  colleges,  pupil  teacher 
centres,  secondary  schools,  technical  schools,  evening  schools, 
various  classes  and  scholarships  (e) ;  (2)  grants  made  by  the 
Treasury  to  local  education  authorities  having  powers  to  aid  out  of 
the  rates  Welsh  intermediate  schools  (/) ;  (3)  grants  paid  out  of  the 
Consolidated  Fund  representing  the  proceeds  of  the  residue  of  the 


(s)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  18  (1)  (c).  "Expenses  in  respect 
of  capital  expenditure  "  refers  to  the  objects  of  the  expenditure  {e.g.,  works  of 
a  permanent  character),  and  not  the  means  of  raising  the  money,  and  a  special 
charge  on  the  parishes  must  be  made  for  such  objects  notwithstanding  that  the 
expenditure  is  met  out  of  revenue  and  not  by  means  of  a  loan  {R.  v.  Wraith, 
Ex  parte  Kent  County  Council,  [1907]  2  K.  B.  756),  but  no  question  may  be 
raised  on  audit  as  to  whether  expenses  incurred  for  particular  purposes  are 
properly  treated  under  the  sub-section,  if  they  have  been  treated  in  accordance 
with  any  order  of  the  Local  Government  Board  declaring  whether  particular 
purposes  are  or  are  not  to  be  treated  as  capital  expenditure  (Education 
(Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43),  s.  5). 

it)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  18  (1)  (d).  As  to  transfer  of 
school  board  liabilities,  see  note  {g),  p.  25,  ante. 

(a)  See  p.  40,  ante. 

(b)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  13  (2). 

(c)  In  addition  to  the  grants  mentioned,  sums,  representing  grants  under  the 
Agricultural  Rates  Act,  1896  (59  &  60  Vict.  c.  16)  to  supply  the  deficiency  in 
the  produce  of  rates  paid  in  respect  of  agricultural  land,  are  payable  to  local 
education  authorities  as  spending  authorities  under  that  Act ;  see  Einance  Act, 
1907  (7  Edw.  7,  c.  13),  s.  17,  and  title  Local  Government. 

(d)  See  p.  22,  ante,  as  to  higher  education. 

(e)  See  p.  10,  ante,  as  to  the  powers  of  the  Board  of  Education  respecting 
these  grants. 

(/)  Welsh  Intermediate  Education  Act,  1889  (52  &  53  Vict.  c.  40),  s.  9  ;  see 
p.  Ill,  post,  as  to  Welsh  intermediate  schools  and  Treasury  contributions. 
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local  taxation  (customs  and  excise)  duties,  commonly  called  "whisky 
money,"  and  applicable  to  such  extent  as  the  local  education  authority 
think  fit  in  any  year  for  the  purpose  of  higher  education  {g). 

Grants  payable  to  local  education  authorities  in  aid  of  elementary 
education  are  (1)  the  grants,  called  parliamentary  grants,  made  by 
the  Board  of  Education  m  aid  of  public  elementary  schools  in 
accordance  with  statutory  requirements,  and  in  aid  of  schools  for 
blind,  deaf,  and  defective  or  epileptic  children  (/t)  ;  (2)  grants  made 
by  the  Home  Secretary  in  aid  of  industrial  schools  (a). 

The  parliamentary  grants  in  aid  of  public  elementary  schools 
are : — 

(1)  An  annual  grant  paid  in  accordance  with  the  Code  to  a  local 
education  authority  in  respect  of  each  public  elementary  school  in 
their  area  {h). 

(2)  A  special  annual  grant  (commonly  called  a  small  population 
grant)  made  in  respect  of  any  public  elementary  school  situate  and 
being  the  only  such  school  in  sparsely  populated  regions,  varying 
from  £10  to  £25  per  school,  according  to  the  limit-  of  population, 


{g)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  2  (1)  Local  Taxation  (Customs 
and  Excise)  Act,  1890  (53  &  54  Vict.  c.  60),  s.  1 ;  Customs  and  Inland  Eevenue 
Act,  1890  (53  &  54  Vict.  c.  8),  s.  7  ;  Local  Government  Act,  1888  (51  &  52  Vict, 
c.  41),  s.  23  ;  Finance  Act,  1907  (7  Edw.  7,  c.  13),  s.  17  ;  and  see  titles  Local 
Government  ;  Eeventje.  The  whole  of  the  sums  representing  the  residue  of 
the  duties  is  now,  under  the  first-named  Act,  bound  to  be  applied  to  higher 
education,  unexpended  balances  being  carried  forward  to  the  next  year.  In 
the  case  of  a  Welsh  council,  the  "whisky  money"  is  applicable  for  the 
purposes  of  intermediate  education  (Local  Taxation  (Customs  and  Excise)  Act, 
1890  (53  &  54  Vict.  c.  60),  s.  1  (4) ). 

(/i)  Hee  definition  of  "parliamentary  grant"  in  the  Elementary  Education 
Act,  1870  (33  &  34  Vict.  c.  75),  s.  3  ;  and  references  on  pp.  10,  11,  ante.  The 
title  ' '  For  Public  Education  in  Great  Britain "  ceased  to  appear  in  the 
Appropriation  Act,  1899  (62  &  63  Vict.  c.  49),  and  a  longer  title  was  then 
substituted  in  terms  varying  from  year  to  year,  but  beginning  in  the  form 
common  to  other  Civil  Service  supplies,  "  For  the  Salaries  and  Expenses  of  the 
Board  of  Education  if  the  term  "parliamentary  grant  "  is  to  include  what 
the  words  are  usually  taken  to  mean,  the  definition  in  s.  3  of  the  Elementary 
Education  Act,  1870  (33  &  34  Vict.  c.  75),  must,  semhle,  be  construed  as  now 
referring  to  moneys  provided  by  Parliament  so  intituled ;  for  a  use  of  the  term 
"  parliamentary  grant"  in  a  statute  subsequent  to  1899,  see  Education  Act,  1902 
(2  Edw.  7,  c.42),s.  7  (4).  Ordinarily  the  term  "parliamentary  grant"  in  the  Educa- 
tion Acts  would  appear  only  to  refer  to  grants  made  in  aid  of  education  at  public 
elementary  schools,  but  the  terms  of  s.  12  of  the  Elementary  Education  (Blind 
and  Deaf  Children)  Act,  1893  (56  &  57  Vict.  c.  42),  and  of  s.  7  of  the  Elementary 
Education  (Defective  and  Epileptic  Children)  Act,  1899  (62  &  63  Vict.  c.  32), 
appear  to  indicate  that  grants  in  aid  of  schools  under  those  Acts  are  ' '  parlia- 
mentary grants  "  within  the  meaning  of  the  Education  Acts,  and  to  be  reckoned 
for  the  purposes  of  any  deduction  under  s.  10  of  the  Education  Act,  1902 
(2  Edw.  7  c.  42).  The  effect  of  those  sections  of  the  former  Acts  respectively 
is  to  enable  the  Board  of  Education  to  make  grants  in  aid  of  schools  under  those 
Acts  for  blind,  deaf,  defective,  or  epileptic  children,  in  spite  of  the  non-fulfilment 
of  the  statutory  conditions  for  the  payment  of  a  parliamentary  grant  in  case  of 
pubHc  elementary  schools.  For  grants,  apparently  of  a  temporary  nature,  in  aid 
of  building  schools,  see  note  (ft),  p.  11,  ante,  and  for  similar  grants  to  necessitous 
areas,  see  p.  50,  jjost. 

{a)  See  p,  77,  post. 

{h)  This  grant  is  paid  under  the  Code,  and  in  accordance  with  the  statutory 
condititions  of  grant,  but  its  payment  is  not  expressly  directed  or  permitted  by 
statute,  except  so  far  as  the  annual  Appropriation  Act  does  so. 
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and  payable  according  to  special  conditions  in  the  Code  as  to 
efficiency  (c). 

(3)  A  grant  (commonly  called  a  fee  grant)  made  at  the  rate  of  10s. 
a  scholar  and  calculated  upon  the  average  attendance  of  children 
over  three  and  under  fifteen  at  each  public  elementary  school  in 
respect  of  which  the  authority  fulfil  the  statutory  conditions  as  to 
the  imposition  of  fees  and  accept  the  grant  (d). 

(4)  A  grant  (commonly  called  the  aid  grant  under  s.  10  of  the 
Education  Act,  1902)  made  to  each  local  education  authority 
calculated  upon  the  average  attendance  at  all  public  elementary 
schools,  and  consisting  of  a  sum  of  4s.  per  scholar,  and  an  additional 
sum  of  l^d.  per  scholar  for  every  complete  2(Z.  by  which  the 
amount,  which  would  be  produced  by  a  Id.  rate  on  the  area  of  the 
authority,  falls  short  of  10s.  per  scholar  (e). 

Grants  in  aid  of  schools  for  blind,  deaf,  defective,  or  epileptic 
children  are  paid  by  the  Board  of  Education  in  respect  of  certified 
schools  in  accordance  with  regulations  made  by  them  (/). 

If  in  any  year  the  total  amount  of  parliamentary  grants  payable 
to  a  local  education  authority  would  make  the  amount  payable  out 
of  other  sources  by  the  authority  on  account  of  their  expenses  in 
respect  of  elementary  education  less  than  the  amount  which  would 
be  produced  by  a  rate  of  Sd.  in  the  pound,  the  parliamentary  grants 
are  to  be  decreased,  and  the  amount  payable  out  of  other  resources  is 
to  be  increased,  by  a  sum  equal  in  each  case  to  half  the  difference  (g). 

Since  1906,  in  addition  to  the  above  grants,  the  Board  of  Educa- 
tion have  made  grants  out  of  moneys  specially  provided  by  Parlia- 
ment of  lump  sums  to  the  local  education  authorities  of  a  few 
specially  necessitous  areas,  in  aid  of  expenditure  upon  public 
elementary  schools,  and  have  similarly  made  since  1907  grants  in 
aid  of  building  public  elementary  schools  (Ji). 

Sxtb-Sect.  4. — Loans. 

115.  A  local  education  authority  which  is  the  council  of  a  county 
may  borrow  for  the  purposes  of  the  Education  Acts,  as  for  the 
purposes  of  the  Local  Government  Act,  1888  (i),  with  the  difference 

(c)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  19  (2) ;  Education 
Code  (1890)  Act,  1890  (53  &  54  Vict.  c.  22),  s.  2  ;  Education  Act,  1902  (2  Edw.  7, 
c.  42),  Sched.  III.  (1). 

{d)  Elementary  Education  Act,  1891  (54  &  55  Vict.  c.  56),  s.  1  ;  and  see  as  to 
fees,  p.  30,  ante. 

(e)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  10. 

(/)  See  note  (7i),  supra  ;  and  p.  11,  ante. 

{g)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  10. 

(A)  See  the  Appropriation  Acts  for  the  years  in  question ;  for  building  grants, 
see  note  [h),  p.  11,  ante. 

{'i)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  19  (1),  applying,  in  the  case  of 
councils  having  powers  under  the  Education  Acts  (including  councils  having 
concurrent  powers  in  respect  of  higher  education  (see  p.  23,  ante) ),  the  provisions 
as  to  borrowing  in  respect  of  their  general  powers.  The  obj  ects  for  which  they 
may  borrow  under  these  provisions  are,  generally  speaking,  buildings  and  other 
permanent  expenditure  (Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  69  ; 
as  to  borrowing  powers  of  local  authorities,  generally,  see  title  Local  Govern- 
ment). See,  further,  Education  Act,  1902  (2  Edw.  7,  c.  42),  Sched.  II.  (3),  pro- 
viding that  loans  transferred  to  a  council  under  the  Act  are  to  be  treated  as 
money  borrowed  under  the  Act.    The  Public  Works  Loan  Commissioners  may 
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that  the  maximum  period  for  repayment  of  loans  obtained  since      Sect.  8. 

28th  August,  1907,  is  sixty  years,  instead  of  thirty  years,  as  in  the  Finance  and 
case  of  the  latter  purposes  (j).  Audit. 

A  local  education  authority  which  is  the  council  of  a  county  Borrowing 

borough,  borough,  or  urban  district,  may  borrow  for  the  purposes  by  county 

of  the  Education  Acts  as  for  the  purposes  of  the  Public  Health  ^"^"^^^'^^^ 

Acts  (k),  but  upon  the  security  of  the  fund  or  rate  out  of  which  di'sTrict 

their  expenses  are  payable  (I).    Money  so  borrowed  is  not  reckoned  councils, 
as  part  of  the  total  debt  of  a  county,  nor  as  part  of  the  debt  of 
a  county  borough,  borough,  or  urban  district,  for  the  purposes  of 
certain  statutory  limitations  upon  borrowing  by  the  authorities 
of  such  areas  (m). 

Sub-Sect.  5. — Miscellaneous  Receipts, 

116.  The  receipts  of  a  local  education  authority  include,  in  other 
addition  to  the  foregoing  receipts,  (1)  fees  paid  by,  or  on  behalf  of,  receipts, 
parents  of  scholars,  or  by  managers  of  voluntary  schools,  including 
fees  paid  by  guardians  (2)  the  income  of  endowments  (o);  (3)  the 
proceeds  of  sales,  including  sales  of  land  {p);  (4)  contributions  by 
parents  in  respect  of  the  education  of  blind,  deaf,  defective,  or 
epileptic  children  (g) ;  (5)  contributions  by  guardians  towards  the 
provision,  enlargement,  or  maintenance  of  public  elementary 
schools,  and  of  schools  or  classes  for  defective  or  epileptic  children  (r); 
(6)  contributions  by  parents  towards  the  cost  of  furnishing  meals  to 
children  attending  public  elementary  schools  (s),  towards  the  cost 

lend  any  money  which  an  authority  may  borrow  for  tlie  purposes  of  higher  educa- 
tion (Education  (Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43),  s.  8).  For 
a  special  power  to  borrow  in  order  to  provide  working  balances  for  carrying  the 
Education  Act,  1902  (2  Edw.  7,  c.  42),  into  effect,  see  Education  (Provision  of 
Working  Balances)  Act,  1903  (3  Edw.  7,  c.  10),  which  gives  power  to  borrow 
in  certain  circumstances  for  current  expenses,  contrary  to  the  ordinary  rule 
governing  local  authorities,  as  shown  in  R.  v.  Reed  (Sir  Charles)  (1880),  5 
a.  B.  D.  483,  0.  A. 

(,/)  Education  (Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43),  s.  3. 
This  section  also  authorises,  subject  to  the  approval  of  the  Local  Government 
Board,  reborrowing  to  repay  loans  raised  for  the  purposes  of  the  Education 
Acts  within  sixty  years  from  the  date  of  the  original  loan. 

(k)  See  note  (i)  on  p.  50,  ante  ;  councils  with  concurrent  powers  only  in  respect 
of  higher  education  are  included.    See  title  Local  Government. 

(l)  See  p.  47,  ante.  Contributions  of  county  councils  towards  the  capital 
expenditure  upon  bigher  education  of  councils  having  concurrent  powers  only  in 
respect  of  bigher  education  are  part  of  the  security  upon  which  the  latter 
councils  may  borrow  (Education  (Administrative  Provisions)  Act,  1907 
(7  Edw.  7,  c.  43),  s.  4  (2) ) ;  and  see  p.  46,  ante. 

(m)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  19  (2)  ;  Local  Government  Act, 
1888  (51  &  52  Yict.  c.  41),  s.  69  ;  Public  Healtb  Act,  1875  (38  &  39  Vict.  c.  55), 
s.  234  (2),  (3) ;  and  see  title  Local  Government. 

(n)  See,  as  to  fees,  p.  30,  ante,  and  p.  83,  post. 

(o)  See  for  the  power  of  a  local  education  authority  to  be  trustees  of  educa- 
tional charities,  p.  21,  ante;  for  the  allocation  of  the  proceeds  of  certain 
endowments  to  parisbes,  see  p.  48,  ante. 

{p)  See,  as  to  sales  of  land,  p.  21,  ante.  Most  local  education  authorities 
derive  a  small  revenue  from  sales  of  cooked  food,  needlework,  and  other  produce 
of  special  classes  in  schools.  School  buildings  are  also  hired  for  public  purposes, 
including  elections,  and  for  other  purposes. 

(q)  See  p.  44,  ante. 

(r)  See  p.  82,  post. 

(s)  See  p.  32,  ante. 
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of  children  in  industrial  schools  (t),  and  towards  the  cost  of  medical 
treatment  of  children  in  public  elementary  schools  {u) ;  (7)  con- 
tributions of  other  local  education  authorities  and  councils  (x),  and 
other  receipts. 

Sttb-Sect.  6. — Audit. 

117.  The  accounts  of  a  local  education  authority  which  is  the 
council  of  a  county  or  urban  district  are  to  be  audited  as  are  the  other 
accounts  of  the  council.  A  local  education  authority  which  is  the 
council  of  a  borough  must  keep  separate  accounts  of  their  receipts 
and  expenditure  in  respect  of  education  under  the  Education  Acts, 
and  those  accounts  are  to  be  made  up  and  audited  as  though  the 
council  were  the  council  of  a  county,  and  the  enactments  relating 
to  the  audit  of  accounts  of  a  county  council  apply  accordingly,  and 
are  substituted  for  the  provisions  of  the  Municipal  Corporations 
Act,  1882,  relating  to  accounts  and  audit.  The  accounts  of  any 
receipts  or  payments  intrusted  by  the  local  education  authority  to 
an  education  committee  or  to  the  managers  of  a  public  elementary 
school,  or  of  a  school  provided  by  the  authority  under  their  powers 
with  respect  to  higher  education,  are  to  be  treated  as  the  accounts 
of  the  local  education  authority,  the  managers  being  treated  as 
officers  of  the  authority  for  the  purposes  of  the  auditors'  powers  (a). 

118.  The  accounts  of  any  receipts  or  payments  intrusted  to  a  joint 
education  committee,  or  to  a  joint  body  of  managers  established  by 
two  or  more  local  authorities  in  the  exercise  of  their  powers  in  that 
behalf,  are  to  be  audited  as  though  the  committee  or  body  were  a 
separate  local  education  authority,  and  the  enactments  (including 
penal  provisions)  relating  to  the  audit  of  the  accounts  of  local 
education  authorities  apply  accordingly.  But  the  Local  Govern- 
ment Board  have  power  to  direct  otherwise  as  to  the  audit  in  such 
cases,  and  the  scheme  or  instrument  establishing  the  joint 
committee  or  body  may,  subject  to  the  approval  of  the  Local 
Government  Board,  make  other  directions  as  to  the  audit  {b). 

Sect.  9. — Provisions  specially  applicable  to  London. 

119.  The  system  of  education  established  under  the  Education 
Acts  has,  in  London,  certain  special  features  (c). 

{t)  See  p.  78,  post. 
(m)  See  p.  32,  ante, 
(x)  See  p.  46,  ante. 

(a)  Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  18  (3),  (5)  ;  Education  (Adminis- 
trative Provisions)  Act,  1909  (9  Edw.  7,  c.  29),  s.  2  ;  and  see  title  Local 
GrOVERNMENT,  generally,  as  to  tlie  accounts  and  audit  of  local  authorities.  The 
accounts  of  county  councils  are  governed  by  s.  71  of  the  Local  Government  Act, 
1888  (51  &  52  Vict.  c.  41),  and  those  of  urban  district  councils  by  s.  58  of  the 
Local  Government  Act,  1894  (56  &  57  Vict.  c.  73). 

{b)  Education  (Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43)  s.  6. 

(c)  Education  Act,  1902  (2  Edw.  1,  c.  42),  s.  27  (1)  ;  Education  (London)  Act, 
1903  (3  Edw.  7,  c.  24).  The  latter  Act  provides  for  the  formal  adaptation  of 
the  former  to  London,  and  also  makes  some  material  modifications,  the  chief 
of  which  are  stated  in  the  text.  For  other  modifications,  see  Education 
(London)  Act,  1903  (3  Edw.  7,  c.  24),  s.  3  (1)  (London  School  Board  schools 
outside  London)  ;  s.  5  (1)  and  Sched.  I.  (6),  (10)  (commencement  and  passing 
of  principal  Act  applied)  ;  Sched.  I.  (5)  (borrowing) ;  Sched.  I.  (8)  (substi- 
tution of  Treasury  for  Local  Government  Board) ;  Sched.  I.  (11)  (length  of 
managers'  appointments). 
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The  local  education  authority  for  London  is  the  London  County 
Council  (d).  The  council  of  a  metropolitan  borough,  a  phrase 
which  for  this  purpose  includes  the  City  of  London,  are  not  a  local 
education  authority  for  the  purposes  either  of  elementary  or  higher 
education,  and  have  no  concurrent  powers  under  the  Education 
Acts  in  respect  of  higher  education  (e). 

The  limitation  of  rate  aid  in  respect  of  higher  education  to 
2d.  in  the  pound  in  the  case  of  county  councils  does  not  apply 
to  the  London  County  Council  (/). 

Councils  of  metropolitan  boroughs,  and  the  common  council  of 
the  City  of  London,  appoint  two-thirds  of  the  managers  of  public 
elementary  schools  provided  by  the  local  education  authority  in  thier 
respective  areas,  and  determine  the  number  of  managers  and  the 
manner  of  grouping  such  schools  under  one  body  of  managers,  but 
only  after  consultation  with  the  authority,  and  subject  to  the 
approval  of  the  Board  of  Education  (g),  and  are  the  minor  local 
authorities  for  the  purpose  of  appointing  managers  of  voluntary 
schools  in  those  areas  [h).  Any  such  council  must  be  consulted 
by  the  local  education  authority  as  to  the  site  of  any  new  public 
elementary  school  which  the  authority  propose  to  provide  in  their 
area  (i). 

The  rules  applicable  in  the  case  of  other  county  councils  with 
reference  to  apportioning  expenses  between  parishes  do  not  apply 
to  the  London  County  Council  (k). 

The  rules  as  to  the  apportionment  in  aid  of  parochial  rates  of 
endowments  of  voluntary  schools,  which  must  be  applied  wholly  or 
partly  to  those  purposes  of  a  public  elementary  school  for  which  the 
authority  are  bound  to  provide,  do  not  apply  in  the  case  of  voluntary 
schools  in  London.    The  Board  of  Education  may  make  schemes 
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{d)  The  London  County  Council  is  the  council  of  an  adminstrative  county  (Local 
Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  40).  For  a  special  provision  for  the 
access  of  ratepayers  to  the  minutes  of  the  Education  Committee  of  the  London 
County  Council,  see  Education  (London)  Act,  1903  (3  Edw.  7,  c.  24),  Sched.  I.  (7). 

(e)  Education  (London)  Act,  1903  (3  Edw.  7,  c.  24),  Sched.  1.  (1).  Eor  the  City 
of  London,  see  ibid.,  s.  4  (2).  The  borough  council  of  Woolwich  have  concurrent 
powers  in  respect  of  higher  education  (see  ibid.,  Sched.  I.  (1)  (b) ;  Education  Act, 
1902  (2  Edw.  7,  c.  42),  Sched.  III.  (11),  and  London  Government  Act,  1899  (62  &  63 
Vict.  c.  14),  s.  19).    Eor  councils  with  concurrent  powers,  see  p.  23,  ante. 

(/)  Education  (London)  Act,  1903  (3  Edw.  7,  c.  4),  Sched.  L  (2);  and  see, 
for  the  limitation  in  other  cases,  p.  23,  ante. 

{g)  Ibid.,  a.  2  (1)  ;  and  see  s.  3  (2)  as  to  boundary  schools.  One-third  of 
the  managers  ordinarily  must  be  women  {ibid.,  s.  2  (1) ).  The  management  and 
grouping  provisions  of  the  Education  Act,  1902  (2  Edw.  7,  c.  42),  do  not  apply 
to  London  so  far  as  regards  schools  provided  by  the  local  education  authority 
{ibid.,  Sched.  I.  (3) ).  For  an  exception  from  the  powers  of  metropolitan  boroughs 
in  the  case  of  non-local  schools,  see  ibid.,  s.  2  (3). 

(A)  Ibid.,  Sched.  I.  (1)  (a);  and  Education  Act,  1902  (2  Edw.  7,  c.  42), 
s.  24  (2). 

(z)  Education  (London)  Act,  1903  (3  Edw.  7,  c.  24),  s.  2(2).  An  enlargement 
does  not  for  the  purposes  of  this  provision  count  as  a  new  school,  unless  the 
acquisition  of  a  further  site  be  made  with  compulsory  powers ;  in  the  case  of 
compulsory  powers,  the  Board  are  to  take  the  view  of  the  borough  council  into 
account  before  making  the  order  {ibid.) ;  and  see,  as  to  enlargements,  p.  26, 
and  as  to  compulsory  powers,  p.  27,  ante).  Eor  an  exception  in  the  case  of 
non-local  schools,  see  ibid.,  s.  2  (3). 

{k)  Ibid.,  Sched.  I.  (4). 
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Sect.  9.  for  the  application  of  moneys  which,  under  those  rules,  would  be 
Provisions    payable  to  the  local  education  authority,  and,  in  so  doing,  must 

specially  regard  primarily  the  interests  of  the  locality  which  the  endowment 
applicable    ^g^g  intended  to  benefit  (I). 

0  on  on.  "Where  the  local  education  authority  aid  any  institution  by  grants 
from  their  funds,  conditions  in  any  trust  deed  or  scheme  imposing 
any  limit  on  the  number  of  members  or  requiring  any  qualification 
of  members  of  the  governing  body  do  not  apply  as  respects  governors 
appointed  by  the  authority  (m). 


Part  IV. — Duties  of  Parents  and  Employers. 


Parents  and 
employers. 


Parents' 
contributions. 


Sect.  1. — In  General. 

120.  The  duties  of  parents  to  secure  that  their  children  are 
educated,  and  similar  duties  of  employers  with  regard  to  children  in 
their  employment,  arise  for  the  most  part  under  the  Education 
Acts,  but  with  regard  to  children  employed  in  factories  and  work- 
shops special  duties  are  imposed  by  legislation  relating  to  such 
children.  Important  functions  in  respect  of  the  enforcement  of 
such  duties  are  exercised  by  local  education  authorities,  and  certain 
central  authorities  {a) . 

The  statutory  liability  of  parents  to  contribute  in  certain  cases 
to  the  cost  of  the  education  of  their  children  is  treated  in  connection 
with  the  particular  powers  of  public  authorities  to  incur  expenses  to 
which  parents  can  be  made  to  contribute  {h). 


{I)  Education  (London)  Act,  1903  (3  Edw.  7,  c.  24),  Sched.  I.  (4);  and  for  the 
rules  relating  to  such  endowments,  see  p.  48,  ante, 
(m)  Ibid.,  Sched.  I.  (9). 

(a)  For  duties  arising  under  the  Education  Acts,  and  applicable  to  all  classes 
of  children,  see  pp.  55  et  seq.,post ;  for  duties  respecting  children  in  factories  and 
workshops,  see  pp.  67  et  seq.,  post.  The  central  authorities  concerned  are  the 
Board  of  Education  and,  in  the  case  of  children  in  factories  and  workshops,  the 
Secretary  of  State  for  the  Home  Department.  The  duties  of  employers  dealt 
with  are  all  duties  in  respect  of  education ;  in  their  practical  effect  they  must 
be  considered  in  connection  with  the  general  subject  of  the  employment  of 
children,  and  the  restrictions,  general  in  character,  placed  thereon,  as  to  which 
see,  generally,  title  Infants  and  Ohildken  ;  and  compare  s.  50  of  the  Elemen- 
tary Education  Act,  1876  (39  &  40  Vict.  c.  79),  which  provides  that  nothing  in 
the  Act  shall  prejudice  the  effect  of,  or  derogate  from,  any  provision  relating 
to  the  committal  of  children  to  industrial  schools  or  the  employment  of  children 
contained  in  any  previous  Act  of  Parliament  which  may  be  more  stringent  in 
its  provisions  than  that  Act.  Certain  of  the  rules  relating  to  education  under 
the  Poor  Law,  and  in  Eeformatory  and  Industrial  Schools  also,  in  a  sense,  form 
part  of  the  law  of  compulsory  education,  but  as  they  only  arise  in  special 
circumstances,  and  otherwise  belong  to  separate  legal  branches  of  the  educa- 
tional system,  they  are  incorporated  under  several  heads  (see  pp.  70,  81,  post).  As 
to  the  view  taken  by  the  common  law,  and  by  equity  as  to  parental  duties  in 
respect  of  education,  see  p.  4,  ante. 

{!))  As  to  the  parent's  duty  to  contribute  to  expenses  incurred  in  connection 
with  education,  see  note  (e),  p.  31,  ante  (school  fees),  p.  32,  ante  (medical 
attendance),  p.  33,  a7ite  (provision  of  meals),  p.  44,  ante  (blind,  deaf,  defective 
and  epileptic  children),  p.  78,  post  (Reformatory  and  Industrial  Schools).  As  to 
contractual  liabilities  as  between  parent  and  schoolmaster,  see  p.  122,  post. 
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Sect.  2. — Duties  and  Liabilities  of  Parents. 
Sub-Sect.  1. — In  General. 

121.  Parents  in  general  have  two  main  duties  in  respect  of  the 
education  of  their  children,  largely  coincident  in  practice  but 
technically  distinct  and  enforceable  by  distinct  remedies  (c). 

The  parent  (d)  of  a  child  between  the  ages  of  five  and  fourteen 
years  (e)  must  cause  that  child  to  receive  efficient  elementary 
instruction  in  reading,  writing,  and  arithmetic  (/),  and  must  cause 
it  to  attend  school  in  accordance  with  the  bye-laws  of  the  local 
education  authority  in  force  in  the  area,  or  part  of  the  area,  where 
the  child  resides  (g),  but  in  either  case  subject  to  the  existence  of 
certain  reasonable  excuses  for  non-performance  of  the  duty  {h). 

122.  In  the  case  of  a  blind,  deaf,  defective,  or  epileptic  child  within 
the  meaning  of  the  Education  Acts  (i)  the  period  of  compulsory 
education  extends  to  sixteen  years,  and  the  attendance  of  any  such 
child  at  school  may  be  enforced  as  if  it  were  required  by  the  bye-laws 
of  the  local  education  authority,  and  no  such  child  may  obtain  total 
or  partial  exemption  under  such  bye-laws  from  the  obligation  to 
attend  school  (j). 

In  the  case  of  a  blind  or  deaf  child,  the  above-mentioned  duty 
of  a  parent  to  cause  his  child  to  receive  efficient  elementary 
instruction  includes  a  duty  to  cause  it  to  receive  instruction  suit- 
able to  it  (k),  and,  in  the  case  of  a  defective  or  epileptic  child  over 
seven  years  of  age,  includes  a  duty  to  cause  it  to  attend  a  certified 
special  class  or  school  if  there  be  one  accessible  (l). 

(c)  The  nature  of  the  duties  and  of  the  reasonable  excuses  (see  infra)  for 
non-compliance  with  them  imply  that,  ordinarily,  the  fulfilment  of  one 
involves  fulfilment  of  the  other,  and  that  a  lawful  excuse  for  the  non- 
fulfilment  of  one  duty  will  be  an  answer  to  a  charge  as  regards  the  other; 
but  see  note  (s)  p.  bQ,post. 

{d)  "  Parent  "  in  the  Education  Acts  includes  guardian  and  every  person  who 
is  liable  to  maintain  or  has  the  actual  custody  of  any  child  (Elementary 
Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  3) ;  the  fact  that  some  person  other 
than  the  real  parent  has  the  "  actual  custody"  of  the  child,  and  is  therefore 
liable  for  its  education,  does  not  by  itself  prevent  the  real  parent  from  being 
simultaneously  liable  {London  School  Board  v.  Jackson  (1881),  7  Q.  B.  D.  502). 

(e)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  48  ;  as  to  blind, 
deaf,  defective,  or  epileptic  children,  see  next  paragraph. 

(/)  Ibid.,  s.  4,  and  see  p.  56,  post. 

(g)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  74,  and  see 
p.  58,  2^ost.  Eor  the  power  of  a  county  council  to  make  different  bye-laws  for 
different  parts  of  their  area,  see  p.  59,  post. 

(A)  For  the  excuses,  see  pp.  56,  60,  post. 

{i)  Eor  definitions,  see  p.  41,  ante. 

(,/)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57  Vict, 
c.  42),  s.  11  ;  Elementary  Education  (Defective  and  Epileptic  Children)  Act,  1899 
(62  &  63  Vict.  c.  32),  s.  11.    Eor  exemptions  under  bye-laws,  see  p.  61,  post. 

{k)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893(56  &  57  Vict, 
c.  42),  s.  1.  Eor  a  further  special  provision  as  to  a  parent's  duty  in  the  case  of 
a  blind  or  deaf  child  (relating  to  statutory  excuses),  see  p.  60,  post. 

(l)  Elementary  Education  (Defective  and  Epileptic  Children)  Act,  1899 
(62  &  63  Vict.  c.  32),  s.  4  (1).  As  to  certified  schools  or  classes,  see  p.  44,  avte. 
Eor  a  special  provision  in  such  cases  relating  to  statutory  excuses,  see  p.  61, 
post.  As  to  the  parent's  duty  to  cause  a  defective  or  epileptic  child  to  attend  the 
medical  examination  of  the  local  authority,  see  p.  42,  ante.  Eor  a  special 
power  as  to  epileptic  children,  see  p.  56,  p)ost. 
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Duties  and 
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of  Parents. 
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parents. 


Modifications 
in  case  of 
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defective  or 
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child. 
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Sect.  2. 

Duties  and 
Liabilities 
of  Parents. 


Application 
for  school 
attendance 
order. 


Epileptic 
children. 


123.  It  is  the  duty  of  a  local  education  authority  to  enforce 
these  duties  of  parents  (m),  and  for  that  purpose  to  appoint  officers 
to  whom  the  execution  of  the  duty  is  specially  assigned  (n) . 

Sub-Sect.  2. — JDuty  to  cause  Child  to  receive  efficient  Elementary 

Instruction. 

124.  If  the  parent  of  any  child  above  the  age  of  five  years  who 
is  prohibited  from  being  taken  into  full  time  employment  {o) 
habitually  and  without  reasonable  excuse  neglects  to  provide 
efficient  elementary  instruction  for  his  child,  the  local  education 
authority  must  (p),  after  due  warning  to  the  parent,  complain  to  a 
court  of  summary  jurisdiction  with  a  view  to  obtaining  a  school 
attendance  order  {q). 

It  is  a  "  reasonable  excuse  "  in  the  above  connection  that  there  is 
not  within  two  miles,  measured  according  to  the  nearest  road,  from 
the  residence  of  the  child,  any  public  elementary  school  open  which 
the  child  can  attend  (except  in  cases  where  the  local  education 
authority  provide  suitable  means  of  conveyance  for  the  child  within 
a  reasonable  distance  of  its  home  and  such  a  school),  or  that  the 
absence  of  the  child  from  school  is  caused  by  sickness  or  any 
unavoidable  cause  (r),  or  that  there  is  any  other  excuse  which  is 
a  reasonable  excuse  (s). 

The  local  education  authority  is  under  a  like  duty  to  apply  for 
an  attendance  order  if  any  child  is  found  habitually  wandering,  or 
not  under  proper  control,  or  in  the  company  of  rogues,  vagabonds, 
disorderly  persons,  or  reputed  criminals  (i). 

125.  In  the  case  of  an  epileptic  child  whose  age  exceeds  seven 
years,  the  local  education  authority  may,  if  they  think  fit,  apply  to 
a  court  of  summary  jurisdiction  for  an  order  requiring  the  child  to 


(m)  Elementary  Education  Act,  ISYG  (39  &  40  Yict.  c.  79),  ss.  11,  13,  23. 
{n)  Ibid.,  s.  28. 

(o)  The  reference  is  to  the  prohibitions  stated  in  sub-sect.  1  of  sect.  3  of  this 
Part  (p.  62,  post),  i.e.,  those  imposed  by  s.  oof  the  Elementary  Education  Act, 
1876  (39  &  40  Vict.  c.  79),  as  amended  by  s.  4  of  the  Elementary  Education  Act, 
1880  (43  &  44  Vict.  c.  23),  and  by  s.  2  of  the  Elementary  Education  (School 
Attendance)  Act,  1893  (56  &  57  Vict.  c.  51);  Winyard  v.  Toogood,  Hance  v. 
Fortnum  (1882),  10  Q.  B.  D.  218 ;  overruling  Saunders  v.  Graivford  (1882),  9 
Q.  B.  D.  612. 

{p)  For  a  qualification  of  the  duty,  see  p.  58,  post. 

[q]  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  11. 

(r)  Ihid.,  s.  11  ;  Education  (Administration  Provisions)  Act,  1907  (7  Edw.  7, 
c.  43),  s.  14  (the  exceptions  in  the  case  of  a  blind,  deaf,  defective,  or  epileptic 
child  apply  as  in  the  case  of  bye-laws,  see  p.  60,  post). 

(s)  See  London  School  Board  v.  Jackson  (1881),  7  Q,.  B.  D.  502,  per  Pollock,  B., 
at  p.  504,  and  cases  cited  in  note  (6)  on  p.  60,  post,  with  refei'ence  to  the 
parallel  matter  of  excuses  for  non-compliance  with  bye-laws  which,  semble, 
are  applicable  here  as  showing  that  the  statutory  excuses  are  not  exhaustive  ; 
see  also  B.  v.  Morris,  Ux  parte  Broadhent  (1910),  26  T.  L.  E.  419.  The  truaincy 
of  a  child  without  fault  of  the  parent  is  not  an  answer  to  an  application  for 
an  attendance  order,  though  it  might  be  to  a  summons  under  a  bye-law,  or 
to  a  summons  for  a  fine  for  disobedience  to  an  attendance  order  {London 
County  Council  v.  Ilearn  (1909),  78  L.  J.  (k.  b.)  414). 

it)  iElementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  11.  See  also 
Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  58;  and  title  Infants  and 
Children. 
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be  sent  to  a  certified  school  for  epileptic  children,  and  if  a  parent      Sect.  2. 

fails  to  comply  with  an  order  he  is  deemed  to  have  failed  to  cause  Duties  and 

that  child  to  receive  efficient  elementary  instruction,  and  may  be  Liabilities 
proceeded  against  accordingly  (u). 


of  Parents. 


126.  The  court,  upon  an  application  by  a  local  education 
authority  for  a  school  attendance  order,  may  order  the  child  to 
attend  some  certified  efficient  school  (v)  willing  to  receive  it  (iv), 
and  named  in  the  order,  being  either  such  as  the  parent  may  select, 
or,  if  he  select  none,  such  public  elementary  school  as  the  court 
think  expedient.  Any  excuse  which  would  have  been  a  reasonable 
excuse  for  neglect  by  a  parent  to  provide  efficient  elementary 
instruction  for  his  child  (a)  is  an  excuse  for  non-compliance  with  an 
attendance  order  (Z)). 

In  the  absence  of  any  such  excuse  the  court,  on  complaint  by  a 
local  education  authority  of  such  non-compliance,  may  proceed  as 
follows  :  (a)  in  the  first  case  of  non-compliance,  if  the  parent  (c) 
fails  to  appear,  or  fails  to  satisfy  the  court  that  he  has  used  all 
reasonable  efforts  to  secure  compliance,  a  fine  may  be  imposed 
not  exceeding,  with  costs,  20s.  (d)  ;  or  if  the  parent  satisfies  the 
court  that  he  has  used  such  reasonable  efforts  (e),  the  child  may 


School 

attendance 

order. 


Non-compli- 
ance with 
school 
attendance 
order. 


(u)  Elementary  Ed-ucation  (Defective  and  Epileptic  Children)  Act,  1899 
(62  &  63  Vict.  c.  32),  s.  4(2).    As  to  epileptic  children  generally,  see  p.  41,  ante. 

{v)  A  certified  efficient  school  means  a  public  elementary  school,  or  any 
workhouse  school  certified  to  be  efficient  by  the  Local  Government  Board, 
or  any  elementary  school  which  is  not  conducted  for  private  profit,  and  is 
open  at  aU  reasonable  times  to  the  inspection  of  His  Majesty's  inspector  of 
schools  and  requires  the  like  attendance  from  its  scholars  as  is  required  in 
a  public  elementary  school,  and  keeps  such  register  of  attendances  as  may 
be  for  the  time  being  required  by  the  Board  of  Education,  and  is  certified 
by  the  Board  to  be  an  efficient  school  (Elementary  Education  Act,  1876 
(39  &  40  Vict.  c.  79),  s.  48) ;  see  p.  82,  post,  as  to  workhouse  schools. 

{iv)  The  complaining  local  authority  must  show  to  the  court  that  there  is  some 
particular  certified  efficient  school  willing  to  receive  the  child,  as  otherwise  the 
attendance  order  cannot  be  made  {Thompson  v.  Base  (1891),  65  L.  T.  851). 

(a)  See  note  (s),  p.  56,  ante,  and  note  (6),  p.  60,  joost. 

(b)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  ss.  11,  12.  It  is 
not  a  reasonable  excuse  for  non-compHance  with  an  attendance  order  that 
the  child  is  attending,  but  irregularly,  a  school  different  from  that  named 
in  the  order,  but  {semble,  per  Darling  J.)  secus,  if  the  attendance  at  the 
different  school  is  regular  (Isle  of  Wight  County  Council  v.  Holland  (1909),  73 
J.  P.  507).  A  parent  may  allege  as  a  defence  to  a  complaint  for  non-compliance 
that  the  child  is  being  efficiently  instructed  at  home  in  the  same  manner  as  he 
could  have  alleged  it  upon  the  application  for  the  attendance  order  [R.  v.  Morris, 
Ex  parte  Broadhent  (1910),  26  T.  L.  E.  419).  Upon  the  making  of  an  attendance 
order  the  child  may  be  sent  to  a  certified  day  industrial  school  by  agreement 
between  the  managers  of  the  school,  the  parent,  and  the  local  education 
authority  (Childi-en  Act,  1908  (8  Edw.  7,  c.  67),  s.  79). 

(c)  A  surviving  parent,  though  having  the  custody  of  and  being  liable  to 
maintain  a  child,  cannot  be  proceeded  against  for  failing  to  comply  with  an 
attendance  order  made  against  the  other  parent  who  died  after  the  order  was 
made  {Hance  v.  Fairhurst  (1882),  51  L.  J.  (m.  c.)  139). 

{d)  See  note  {t)  on  p.  60,  post. 

(e)  Where  a  parent,  against  whom  an  a-ttendance  order  had  been  made,  used 
such  reasonable  efforts  to  cause  his  child  to  attend  school  in  accordance  with  the 
order  as  would,  according  to  Belper  School  Attendance  Committee  v.  Baijley  (1882), 
9  Q,.  B.  D.  259,  have  amounted  to  a  reasonable  excuse  for  non-compliance  with 
a  bye-law,  it  was  held  that  he  had  a  defence  against  being  fined  for  disobeying 
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Sect.  2.     be  ordered  to  be  sent  to  a  certified  day  industrial  school,  or, 
Duties_  and  if  there  appear  to  the  court  to  be  no  such  school  suitable  to  the 
Liabilities   child,  to  a  certified  industrial  school  ( f),  without  any  fine  being 
01  Parents,  inflicted  upon  the  parent ;  (b)  in  any  case  of  non-compliance  after 
the  first  case  the  court  may  order  the  child  to  be  sent  to  a  certified 
day  industrial  school,  or  in  the  alternative,  as  stated  above,  to  a 
certified  industrial  school,  and  may  also  fine  the  parent,  or  it  may 
fine  the  parent  for  each  non-compliance  without  sending  the  child 
to  an  industrial  school.    Complaints  with  regard  to  continuing 
non-compliance  may  not  be  repeated  at  any  less  interval  than  two 
weeks  {g). 

Duty  of  127.  It  is  the  duty  of  a  local  education  authority,  where  they 

authority.  ^re  informed  by  any  person  of  any  child  in  their  jurisdiction  who 
is  stated  by  that  person  to  be  liable  to  be  so  ordered  by  a  court  to 
attend  school  or  to  be  sent  to  an  industrial  school,  to  take  proceed- 
ings accordingly,  unless  they  think  it  inexpedient  to  take  such 
proceedings  Qi). 

Sub-Sect.  3. — Duty  to  cause  Child  to  attend  School  in  accordance  luith 

Bye-laws. 

128.  It  is  the  duty  of  the  local  education  authority  to  make  bye- 
laws  for  every  part  of  their  area  in  which  bye-laws  were  not  in  force  on 
August  26th,  1880,  respecting  the  attendance  of  children  at  school  (i), 

the  order,  but  not  a  reasonable  excuse  for  non-compliance  witb  it,  and  that  the 
magistrates  had  power  to  order  the  child  to  be  sent  to  an  industrial  school 
[Hevjett  V.  Thompson  (1889),  60  L.  T.  268)  ;  see  also  London  County  Comicil 
V.  Hearn  (1909),  78  L.  J.  (ic.  B.)  414  ;  and  see  note  (s),  p.  56,  ante,  and  note  {b), 
p.  60,  post. 

(/)  As  to  industrial  schools  and  the  detention  of  children  in  them,  see  p.  72, 
post.  The  last  paragraph  of  s.  12  of  the  Elementary  Education  Act,  1876 
(39  &  40  Vict.  c.  79),  is  repealed  by  the  Children  Act,  1908  (8  Edw.  7,  c.  67), 
Sched.  III.  See  ihid.,  ss.  44,  58  (6),  (7),  78,  79,  83 ;  and  see  also  titles  Cbiminal 
Law  and  Pkocedure,  Vol.  IX.,  p.  620;  Infants  and  Children.  The  pro- 
visions of  the  Children  Act,  1908  (8  Edw.  7,  c.  67),  in  effect  take  the  place  of 
previous  provisions  respecting  industrial  schools.    See  note  (c),  p.  71,  post. 

(g)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  12  ;  Elementary 
Education  Act,  1900  (63  &  64  Vict.  c.  53),  s.  6  (2). 

(A)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  13. 
(/)  Elementary  Education  Act,  1880  (43  &  44  Vict.  c.  23),  s.  2 ;  Education 
Act,  1902  (2  Edw.  7,  c.  42),  s.  5.  For  the  remedy  for  default  in  making  bye- 
laws,  see  p.  13,  ante.  To  ascertain  the  state  of  the  law  for  the  time  being  in 
any  particular  area  with  regard  to  school  attendance,  it  is  necessary  to  consider 
both  the  history  of  the  statutes  relating  to  the  subject,  and  also  the  action  of 
the  local  education  authority  and  the  Board  of  Education  in  exercising  the 
powers  vested  in  them  by  those  statutes.  The  Elementary  Education  Act,  1870 
(33  &  34  Vict.  0.  75),  s.  74,  gave  power  to  school  boards  to  make  bye- laws 
requiring  children  to  attend  school,  but  left  it  to  the  discretion  of  the  school 
board  to  settle  the  ages  at  which  compulsion  should  apply,  subject  to  three 
limitations— (1)  that  the  ages  should  not  be  lower  than  five  or  higher  than  thir- 
teen years ;  (2)  that  when  compulsion  was  applied  at  any  age  over  ten  years 
certain  exemptions  were  to  be  allowed  to  children  who  attained  certain  standards 
of  education  to  be  fixed  by  the  bye-laws ;  (3)  that  the  approval  of  the  Education 
Department  was  required  to  the  bye-laws.  The  Elementary  Education  Act,  1876 
(39  &  40  Vict.  c.  79),  constituted  school  attendance  committees  for  districts  which 
had  no  school  boards,  with  certain  powers  to  make  bye-laws  for  their  districts. 
By  s.  4  of  the  Elementary  Education  Act,  1880  (43  &  44  Vict.  c.  23),  a  duty  to 
make  such  bye-laws  was  imposed  upon  all  school  boards  and  school  attendance 
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and  to  enforce  those  bye-laws  when  made  (k),  and  for  that  purpose     Sect.  2. 
to  have  officers  to  whom  the  enforcement  is  specially  assigned  (/).   Duties  and 
The  bye-laws  require  to  be  duly  approved  by  the  Board  of  Educa-  Liabilities 
tion,  and  when  so  approved  have  statutory  force  (m).    Bye-laws    of  Parents, 
are  to  be  made  in  accordance  with  a  prescribed  procedure,  and  may 
be  revoked  or  altered  by  subsequent  bye-laws  {n). 

Where  the  local  education  authority  are  a  county  council,  they 
may,  if  they  think  fit,  make  different  bye-laws  for  different  parts 
of  their  area  (0). 

129.  Bye-laws  may  be  made  for  the  following  purposes  :  Purposes 
(a)  requiring  the  parents  of  children  of  such  age  as  may  be  fixed  by  ^^eTaws  may 
the  bye-laws,  being  not  less  than  five  years  nor  more  than  fourteen  be  made, 
years,  and  subject  to  the  exemptions  mentioned  below,  to  cause  (p) 


committees  in  whose  districts  no  bye-laws  were  in  force  at  the  passing  of  the 
Act.  By  s.  6  (1)  of  the  Elementary  Ediication  Act,  1900  (63  &  64  Yict.  c.  53), 
the  compulsion  limit  of  thirteen  years  was  changed  to  one  of  fourteen  years. 
By  the  combined  effect  of  s.  1  of  the  Elementary  Education  (School  Attendance) 
Act,  1893  (06  &  57  Vict.  c.  51),  and  s.  1  of  the  Elementary  Education  (School 
Attendance)  Act,  1893,  Amendment  Act,  1899  (62  &  63  Vict.  c.  13)  (commonly 
known  as  Eobson's  Act),  the  age  of  ten  years  fixed  by  s.  74  of  the  Elementary 
Education  Act,  1870  (33  &  34  Vict.  c.  75),  as  the  age  at  which  bye-laws  must 
begin  to  allow  exemptions  was  raised  to  twelve  years,  and  it  was  provided  that 
in  all  bye-laws  already  made  twelve  years  should  be  read  for  any  lower  age  in 
the  provisions  for  the  statutory  exemptions.  Eobson's  Act  further  provided 
for  (1)  a  special  exemption  at  the  option  of  the  local  authority  in  the  case  of 
children  employed  in  agriculture,  and  (2)  an  obligatory  partial  exemption  in  the 
case  of  children  over  twelve  years  who  show  a  prescribed  standard  of  previous 
attendance  at  school.  The  Act  does  not  define  partial  attendance,  and  notwith- 
standing the  decisions  in  Stevenson  v.  Goldstraiv,  Stevenson  v.  Craig,  [1906]  2 
K.  B.  299,  it  is  doubtful  what  effect  the  latter  provision  has  in  cases  where 
the  bye-laws  provide  only  for  total  exemption.  By  s.  5  of  the  Education  Act, 
1902  (2  Edw.  7,  c.  42),  school  boards  and  school  attendance  committees  were 
abolished,  and  their  powers  and  duties  conferred  upon  the  local  education 
authority  in  respect  of  the  whole  area  of  the  authority.  The  action  of  the 
Boai-d  of  Education  (and  its  predecessor,  the  Education  Department)  in  approv- 
ing bye-laws  has  resulted  in  there  being  no  area  where  the  bye-laws  do  not 
require  attendance  from  five  to  thirteen  years,  and  only  four  where  the  higher 
limit  is  not  fourteen. 

{h)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79\  s.  23. 

(0  Ibid.,  s.  28. 

(m)  Elementarv  Education  Act,  1870  (33  &  34  Yict.  c.  75),  s.  74  ;  Elementary 
Education  Act,  1900  (63  &  64  Vict.  c.  53),  s.  6  (4). 

(n)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  74;  and  see 
as  to  notice  by  a  local  education  authority,  p.  22,  ante.  The  local  education 
authority,  not  less  than  one  month  before  submitting  any  bye-law  for  the 
approval  of  the  Board  of  Education,  must  deposit  a  printed  copy  of  the  proposed 
bye-laws  at  their  oflBce  for  inspection  by  any  ratepayer,  and  must  supply  a 
printed  copy  of  them  gratis  to  any  ratepayer,  and  must  publish  a  notice  of 
the  deposit. 

(0)  Education  Act,  1902  (2  Edw.  7,  c.  42),  Sched.  III.  (4). 

[p)  There  must  be  an  effective  causing  to  attend;  a  parent  who  continued 
to  send  his  child  to  a  voluntary  school  after  the  managers  (the  case  being  prior 
to  the  passing  of  the  Education  Act,  1902  (2  Edw.  7,  c.  42) ),  with  the  consent 
of  the  Education  Department,  had  refused  to  admit  the  child,  there  being  other 
public  elementary  schools  which  the  child  could  attend,  did  not  cause  it  to  attend 
school  {Jones  v.  Eowland  (1899),  80  L.  T.  630);  nor  did  a  parent  who,  being- 
able  to  pay  fees  lawfully  cliarged  in  a  school,  sent  his  child  to  the  school  without 
the  money  needed  to  pay  the  fees,  so  that  the  child  was  refused  admittance 
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those  children,  unless  there  is  some  reasonable  excuse,  to  attend  (q) 
school ;  (b)  determining  the  time  during  which  children  are  so  to 
attend  (r) . 

Penalties,  to  be  recovered  summarily  {$),  may  be  imposed  by  the 
bye-laws  for  any  breach  not  exceeding  a  fine  for  each  offence  of 
such  sum  as  will  with  costs  amount  to  20s.  {t). 

"  Eeasonabie  130.  It  is  a  reasonable  excuse  for  a  parent  failing  to  cause  his  child 
excuse.  attend  school  as  required  by  the  bye-laws  (1)  if  the  child  is  under 

efficient  instruction  in  some  other  manner ;  or  (2)  if  the  child  has 
been  prevented  from  attending  school  by  sickness  or  any  unavoid- 
able cause;  or  (3)  if,  subject  as  mentioned  below,  there  is  no  public 
elementary  school  open  which  the  child  can  attend  within  such 
distance,  not  exceeding  three  miles,  measured  according  to  the 
nearest  road  from  the  residence  of  the  child,  as  the  bye-laws  may 
prescribe  (a) ;  or  (4)  if  there  is  any  other  excuse  for  such  failure 
which  is  a  reasonable  excuse  (b) ;  but  the  third  of  these  excuses 
does  not  apply  when  a  local  education  authority  provide  suitable 
means  of  conveyance  for  a  child  between  a  reasonable  distance  of 
its  home  and  a  public  elementary  school  (c). 

131.  The  fact  of  a  child  being  blind  or  deaf  (except  in  the  case  of 
a  deaf  child  under  seven  years  of  age),  or  the  fact  that  there  is  not 
within  any  particular  distance  from  the  residence  of  a  blind  or  deaf 
child  any  public  elementary  school  which  the  child  can  attend,  is 
not  of  itself  a  reasonable  excuse  for  not  causing  the  child  to  attend 


{Saunders  v.  Richardson  (1881),  1  Q.  B.  D.  388,  overruling  Richardson  v.  Saunders 
(1881),  6  Q.  B.  D.  313 ;  London  School  Board  v.  Wright  (1884),  12  Q.  B.  D.  578, 
C.  A.) ;  nor  did  a  parent  cause  his  child  to  attend  school  in  a  case  where,  the 
facts  being  otherwise  similar  to  those  last  stated,  the  child  was  actually  admitted 
to  the  school  without  the  proper  fee  being  paid,  but  only  by  the  indulgence  of  the 
teachers  {London  School  Board  v.  Wood  (1885),  15  Q.  B.  D.  415).  A  parent  being 
under  a  duty  to  cause  his  child  to  be  educated  and  to  attend  school,  a  promise 
to  pay  fees  charged  in  a  public  elementary  school  cannot  be  implied  merely 
from  his  sending  his  child  to  the  school  {London  School  Board  v.  Wright,  supra). 
As  to  school  fees,  see  p.  30,  ajite. 

{(])  The  bye-laws  cannot  require  children  to  study  at  home,  and  a  teacher 
who  detains  a  child  after  school  hours,  to  punish  it  for  not  learning  a  home  lesson 
is  guilty  of  an  assault  {Hunter  v.  Johnson  (1884),  13  Q.  B.  D.  225). 

(r)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  74. 

(s)  Hid.,  s.  92;  Elementary  Education  Act,  1873  (36  &  37  Yict.  c.  86),  s.  23. 

{t)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  74 ;  Elementary 
Education  Act,  1900  (63  &  64  Vict.  c.  53),  s.  6  (2).  "Costs"  for  the  pur- 
poses of  the  limit  of  20s.  does  not  include  the  costs  of  a  distress  warrant,  and 
such  a  warrant  may  be  issued  for  more  than  20s.  if  the  excess  is  due  to  the 
costs  of  the  warrant  {Cook  v.  Plaskett  (1882),  46  L.  T.  383). 

(a)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  74. 

(&)  The  first  three  excuses  are  statutory,  but  they  are  not  exhaustive  of 
possible  excuses  {Belper  School  Attendance  Committee  v.  Bayley  (1882),  9  Q,.  B.  D. 
259  ;  London  School  Board  v.  Duggan  (1884),  13  Q,.  B.  D.  176 ;  Gillies  v.  Quigley 
(1905),  8  E.  (Court  of  Justiciary,  1)  (a  case  on  similar  words  in  the  Education 
(Scotland)  Act,  1872  (35  &  36  Vict.  c.  62),  s.  70);  Marshall  v.  Graham,  [1907] 
2  K.  B.  112;  and  see  Pollock,  B.,  in  L^ondon  School  Board  v.  Jackson  (1881), 
7  Q.  B.  D.  502,  at  p.  504 ;  see  also  note  (s),  p.  56,  ante. 

(c)  Education  (Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43), 
s.  14  (1). 
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school  (cZ).  The  parent  of  a  defective  or  epileptic  child,  over  seven 
years  of  age,  is  not  excused  from  his  duty  to  cause  it  to  attend  a 
certified  special  class  or  school  by  reason  only  that  a  guide  or  con- 
veyance for  the  child  is  necessary  (e). 

132.  The  bye-laws  of  a  local  education  authority  (1)  must  not  pre- 
vent the  withdrawal  of  any  child  from  any  religious  observance  or 
instruction  in  religious  subjects  (/) ;  (2)  must  not  require  any  child 
to  attend  school  on  any  day  exclusively  set  apart  for  religious 
observance  by  the  religious  body  to  which  its  parent  belongs  (g) ; 
(3)  must  not  be  contrary  to  anything  in  any  Act  for  regulating  the 
education  of  children  employed  in  labour  (h) ;  (4)  are  not  rendered 
invalid  merely  by  reason  of  containing  provisions  more  stringent 
than  the  other  rules  contained  in  the  Education  Acts  with  reference 
to  the  education  or  employment  of  children  (i). 

133.  The  bye-laws  must  allow  exemptions  (k)  from  attendance  in  Exemptions 
accordance  with  the  following  provisions :  (1)  any  bye-law  requiring  ^®  allowe 
a  child  between  twelve  and  fourteen  years  of  age  to  attend  school 

must  provide  for  the  total  or  partial  exemption  of  that  child  from 
the  obligation  to  attend  school  if  one  of  His  Majesty's  inspectors  (Z) 
certifies  that  the  child  has  reached  a  standard  of  education  specified 
in  the  bye-law  (m) ;  (2)  a  child  shall  be  entitled  to  obtain  partial 
exemption  from  school  attendance  on  attaining  the  age  of  twelve 
years,  if  that  child  has  made  300  attendances  in  not  more  than 
two  schools  during  each  year  for  five  preceding  years,  whether  con- 
secutive or  not  {n) ;  (3)  as  respects  children  to  be  employed  in 
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(d)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57  Vict, 
c.  42),  s.  1.  Eor  the  parent's  duty  in  the  case  of  blind  or  deaf  children,  see 
p.  55,  ante.  The  rule  in  the  text  is  applicable  also  in  relation  to  the  duty  to 
cause  such  a  child  to  receive  efficient  elementary  instruction  (see  p.  56,  ante, 
and  note  (r)  thereon). 

(e)  Elementary  Education  (Defective  and  Epileptic  Children)  Act,  1899  (62 
&  6'6  Vict.  c.  32),  s.  4  (1);  and  see  p.  44,  ante,  as  to  certified  schools;  and  see 
p.  55,  ante,  as  to  the  parent's  duty.  As  to  the  power  of  a  local  education 
authority  to  provide  guides  and  conveyances,  see  p.  21,  ante.  . 

(/)  See  as  to  the  conscience  clause  in  reference  to  public  elementary  schools, 
p.  29,  ante. 

{g)  See  p.  29,  ante.  "  Exclusively  set  apart"  does  not  mean  that  the  whole 
day  must  be  devoted  to  religious  observance,  and  Ascension  Day  is  a  day  so  set 
apart  by  the  Church  of  England  {Marshall  v.  Graham,  [1907]  2  K.  B.  112). 

[h)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  74.  As  to  the 
effect  of  this  provision  and  of  subsequent  legislation  in  a  case  where  a  child 
is  complying,  e.g.,  with  the  educational  rules  under  the  Factory  and  Workshop 
Act,  1901  (1  Edw.  7,  c.  22),  see  Bury  v.  Cherryholm  (1876),  1  Ex.  D.  457  ;  Mellor 
V.  Denham  (1879),  4  Q,.  B.  D.  241 ;  Stevenson  v.  Goldstraw,  Stevenson  v.  Craig, 
[1906]  2  K.  B.  298  ;  the  cases  are  not  easy  to  reconcile.  See  also  pp.  62,  69, 
post. 

(*)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  50;  i.e.,  the  rules 
referred  to  in  sects.  1  and  2  of  this  Part  other  than  rules  relating  to  school 
attendance  under  the  bye-laws. 

(k)  As  to  bUnd,  deaf,  defective,  or  epileptic  children,  see  p.  55,  ante. 

(Z)  As  to  His  Majesty's  inspectors,  see  p.  12,  ante. 

(m)  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  74  ;  Elementary 
Education  (School  Attendance)  Act,  1893  (56  &  57  Vict.  c.  51),  s.  1  ;  Elementary 
Education  (School  Attendance)  Act  (1893)  Amendment  Act,  1899  (62  &  63  Vict, 
c.  13),  s.  1. 

{n)  Elementary  Education  (School  Attendance)  Act  (1893)  Amendment  Act, 
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agriculture,  a  local  education  authority  may,  by  bye-laws  for  any 
parish  within  their  area,  fix  thirteen  years  as  the  minimum  age  for 
exemption  from  school  attendance  for  such  children,  but  in  that  case 
any  such  children  who  are  over  eleven  and  under  thirteen  years, 
and  have  passed  the  standard  fixed  for  partial  exemption  from 
school  attendance  by  the  bye-laws  of  the  local  education  authority, 
shall  not  be  required  to  attend  school  more  than  250  times  in  any 
year  (o). 

Sect.  3. — Duties  and  Liabilities  of  Employers. 

StTB-SECT.  1. — In  General. 

134.  Subject  to  the  exceptions  mentioned  below,  a  person  (p) 
must  not  take  into  his  emploj'ment  (1)  any  child  in  such  a  manner 
as  to  prevent  that  child  from  attending  school  in  accordance  with 
the  bye-laws  of  the  local  education  authority  in  force  in  the  area  (q); 
or  (2)  any  child,  being  of  the  age  of  ten  years  or  upwards,  who  has 
not  obtained  a  certificate  of  having  reached  the  standard  of  educa- 
tion fixed  by  the  bye-laws  in  force  in  the  area  for  the  total  or  partial 
exemption  of  children  of  the  like  age  from  the  obligation  to  attend 
school  (r) ;  or  (3)  any  child  being  of  the  age  of  ten  years  or  upwards 
to  whom  the  bye-laws  in  force  in  the  area  do  not  apply,  unless  that 
child  has  obtained  a  certificate  of  proficiency  in  reading,  writing, 
and  elementary  arithmetic,  or  of  previous  due  attendance  at  a 
certified  efficient  school  (s)  ;  or  is  attending  school  in  accordance 

1899  (62  &  63  Vict.  c.  13),  s.  1.  As  to  what  is  the  meaning  of  "partial 
attendance"  if  the  bye-laws  make  no  provision  for  partial  attendance,  quaere; 
but  see  Stevenson  v.  Goldstraiv,  Stevenson  v.  Craig,  [1906]  2  K.  B.  298,  where, 
semhle,  it  is  treated  as  equivalent  to  attendance  by  a  child  who  is  working 
half-time  in  a  factory  under  s.  68  of  the  Factory  and  Workshop  Act,  1901 
(1  Edw.  7,  c.  22),  p.  68,  post. 

(o)  Elementary  Education  (School  Attendance)  Act  (1893)  Amendment  Act, 
1899  (62  &  63  Yict.  c.  13),  s.  1.  The  total  exemption  to  be  allowed  under 
this  rule  to  agricultural  children  must,  semble,  if  allowed,  be  allowed  uncon- 
ditionally, and  not  made  dependent  on  any  certificate  of  a  standard  of  education 
having  been  previously  obtained  {Strong  v.  Treise,  [1909]  1  K.  B.  613). 

[p)  See  as  to  employers  of  children  in  factories  and  workshops,  p.  67,  post. 
It  must  be  recollected  that  the  limitations  upon  employment  here  dealt  with  are 
educational  limitations  only.  Eor  powers  to  impose  general  limitations,  see 
title  Infants  and  Children,  and  the  Employment  of  Children  Act,  1903 
(3  Edw.  7,  c.  45). 

{q)  Elementary  Education  (School  Attendance)  Act,  1893  (56  &  57  Vict.  c.  51), 
s.  2. 

(r)  Elementary  Education  Act,  1880  (43  &  44  Vict.  c.  23),  s.  4. 

(s)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  5.  A  certificate 
of  proficiency  for  the  purpose  of  this  rule  is  a  certificate  given  in  accordance 
with  regulations  made  by  the  Board  of  Education  that  the  child  has  reached  the 
standard  of  reading,  writing,  and  elementary  arithmetic  fixed  by  standard  IV. 
of  the  Code  of  1876,  or  any  higher  standard.  A  certificate  of  due  attendance  is 
a  certificate  given  in  accordance  with  similar  regulations,  that  a  child  has 
attended  school  according  to  the  following  standard,  namely,  300  attendances 
after  five  years  of  age  in  not  more  than  two  schools  during  each  year  for  five 
years,  whether  consecutive  or  not  (attendance  in  this  connection  means  an 
attendance  as  defined  by  the  Code  of  1876,  and  where  the  attendance  is  at  a 
certified  day  industrial  school  includes  such  attendance  as  may  be  directed  for 
the  purpose  by  the  Secretary  of  State,  and,  where  the  attendance  is  at  a 
workhouse  school,  includes  such  attendance  as  may  be  directed  by  the  Local 
Government  Board)  {ibid.,  s.  24,  and  Sched.  I. ;  Elementary  Education  Act, 
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with  the  provisions  of  the  Factory  and  Workshop  Act,  1901  (t). 
For  the  purposes  of  the  foregoing  rules  a  parent  who  employs 
bis  child  in  any  labour  exercised  by  way  of  trade,  or  for  the  pur- 
poses of  gain,  is  regarded  as  a  person  taking  the  child  into  his 
employment  (a). 

135.  A  person  does  not  commit  an  offence  against  the  foregoing  Exemptions, 
rules  of  this  section  if  he  satisfies  the  court  having  cognisance  of 
the  case  (1)  (subject  as  mentioned  below)  that  during  the  employment 
there  is  not  within  two  miles,  or  such  greater  distance,  not  exceed- 
ing three  miles,  as  may  be  prescribed  by  the  bye-laws,  measured 
according  to  the  nearest  road,  from  the  residence  of  the  child,  any 
public  elementary  school  open  which  the  child  can  attend  ;  or 
(2)  that  the  employment,  by  reason  of  being  during  the  school 
holidays,  or  during  the  hours  during  which  the  school  is  not  open, 
or  otherwise,  does  not  interfere  with  the  efficient  elementary 
instruction  of  the  child,  and  that  the  child  obtains  that  instruction 
by  regular  attendance  for  full  time  at  a  certified  efficient  school  (h), 
or  in  some  equally  efficient  manner ;  or  (3)  that  the  employment  is 
exempted  by  a  notice  of  the  local  education  authority  issued  as 
follows  :  The  local  education  authority  may  issue  a  notice  exempting 
from  the  prohibitions  and  restrictions  mentioned  in  this  sub-section 
(other  than  any  prohibitions  and  restrictions  imposed  by  any  bye- 
law  made  by  a  local  education  authority)  the  employment  of 
children  above  the  age  of  eight  years  for  the  necessary  operations 
of  husbandry  and  the  ingathering  of  crops,  so  as  to  apply  to  any 
period  or  periods  named  in  the  notice,  not  exceeding  in  the  whole 
six  weeks,  between  the  1st  of  January  and  the  31st  of  December  in 
any  year.  The  authority  must  send  a  copy  of  the  notice  to  the 
Board  of  Education  and  to  the  overseers  of  every  parish  in  their 


1900  (63  &  64  Yict.  c.  53),  s.  7).  Such  certificate  must  be  granted  free  of 
charge  to  any  child  entitled  thereto,  and  the  Board  of  Education  are  empowered 
to  make  regulations  controlling  such  certificate  and  certificates  of  age,  the 
regulations  to  be  laid  before  Parliament  and  obeyed  by  local  education 
authorities  and  managers  of  certified  efficient  schools  (Elementary  Education 
Act,  1876  (39  &  40  Vict,  c,  79),  s.  24).  As  to  the  Code,  see  p.  10,  ante ;  as  to 
industrial  and  workhouse  schools,  see  pp.  70,  82,  post ;  for  the  definition  of 
certified  efficient  school,  see  p.  57,  ante. 

[t)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  5;  and  see 
note  (/i),  p.  61,  ante,  and  cases  cited  therein,  and  p.  67,  post. 

(a)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  47.  This 
definition  is  not  intended  to  cover  the  domestic  employment  of  children.  A 
father  who  kept  a  child  at  home  to  manage  his  house  was  held  not  to  have 
taken  it  into  his  employment  under  the  definition,  audit  made  no  difference  that 
the  effect  of  the  child  being  at  home  was  to  enable  the  mother  to  go  out  and 
work  for  gain  [Mather  v.  Lawrence,  [1899]  1  Q.  B.  1000);  nor  did  a  father  who 
kept  a  delicate  child  at  home,  and,  by  a  doctor's  advice,  let  the  child  help  him 
casually  in  his  trade,  but  without  making  any  profit  out  of  its  help  [R.  v.  Austin 
(1906),  71  J.  P.  29).  The  proper  remedy,  if  any,  in  such  cases  is  to  proceed 
against  the  parent,  qua  parent,  either  under  the  bye-laws  of  the  local  education 
authority  for  failure  to  cause  the  child  to  attend  school  (see  p.  58,  ante),  or 
under  s.  11  of  the  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  for 
neglect  to  cause  the  child  to  receive  efficient  elementary  instruction  (see  p.  56, 
ante,  Mather  v.  Lawrence,  supra). 

{h)  See  p.  57,  ante. 
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area,  and  the  latter  must  have  it  affixed  to  the  door  of  all  churches 
and  chapels  in  the  parish,  and  the  notice  may  be  further  advertised 
as  the  authority  think  fit  (c).  The  first  of  the  above  defences  is  not 
available  when  the  local  education  authority  provide  suitable  means 
of  conveyance  for  a  child  between  a  reasonable  distance  of  its  home 
and  a  public  elementary  school  (d). 

136.  Any  person  who  takes  a  child  into  his  employment  in  contra- 
vention of  the  foregoing  rules  is  liable,  on  summary  conviction, 
in  respect  of  each  offence  to  a  fine  not  exceeding  40s.  (e). 

137.  It  is  the  duty  of  the  local  education  authority  to  enforce 
the  above-mentioned  duties  of  employers,  and  for  that  purpose  to 
appoint  officers  to  whom  the  execution  of  the  duty  is  specially 
assigned,  except  in  the  case  of  employers  of  children  in  factories, 
workshops,  and  mines,  and  the  above-mentioned  duties  of  those 
employers  are  to  be  enforced  by  the  inspectors  and  sub-inspectors 
under  the  Acts  regulating  factories,  workshops,  or  mines  respec- 
tively (/),  but  the  local  education  authority  must  assist  those 
inspectors  and  sub-inspectors  in  the  performance  of  their  duty  by 
information  or  otherwise  (^). 

Sub-Sect.  2. — Default  of  Agents  and  Parents. 

138.  Where  the  offence  of  taking  a  child  into  employment  in 
contravention  of  the  foregoing  rules  is  in  fact  committed  by  an 
agent  or  workman  of  the  employer,  the  agent  or  workman  is  liable 
to  a  penalty  as  if  he  were  the  employer  (h). 

139.  Where  a  child  is  taken  into  employment  in  contravention 
of  the  foregoing  rules  on  the  production,  by  or  with  the  privity  of 
the  parent,  of  a  false  or  forged  certificate,  or  on  the  false  repre- 
sentation of  the  parent  that  the  child  is  of  an  age  at  which  the 
employment  is  not  in  contravention  of  those  rules,  that  parent  is 
liable  in  respect  of  each  offence  to  a  fine  not  exceeding  40s.  (i). 

140.  Where  an  employer  charged  with  breaking  the  foregoing 
rules  proves  that  he  has  used  due  diligence  to  enforce  them,  and 
either  that  some  agent  or  workman  has  employed  the  child  without 
,his  knowledge  or  consent,  or  that  the  child  was  employed  either  on 
the  production  of  a  forged  or  false  certificate  and  under  the  belief 
in  good  faith  in  the  genuineness  and  truth  of  the  certificate,  or  on 
the  representation  by  his  parent  that  the  child  was  of  an  age  at 
which  his  employment  would  not  be  a  breach  of  the  rules,  and 
under  the  belief  in  good  faith  in  the  representation,  the  employer 


(c)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  9,  as  modified  by 
the  Elementary  Education  (School  Attendance)  Act,  1893  (56  &  57  Vict.  c.  51), 
s.  2. 

(d)  Education  (Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43), 
s.  14(1). 

(e)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  6. 
(/)  Seep.  10,  post;  and  title  Pactories  and  Shops. 

Ig)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  ss.  7,  28. 
(A)  Ibid.,  s.  39. 
(i)  Ibid. 
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man,  or  parent  being  guilty,  and  gives  all  facilities  for  proceeding 

against  and  convicting  that  agent,  workman,  or  parent,  the  pro-  Employers. 

ceedings  shall  be  instituted  against  that  agent,  workman,  or  parent, 

and  not  against  the  employer  (m). 

Sect.  4. — Legal  Proceedings. 

141.  No  legal   proceedings  for  non-attendance    or   irregular  Must  be 
attendance  at  school  may  be  commenced  in  a  court  of  summary  authorised, 
jurisdiction  by  a  school  attendance  officer,  except  by  the  direction 

of  not  less  than  two  members  of  the  education  committee,  or  of 
any  sub-committee  appointed  by  the  education  committee  for  school 
attendance  purposes  (w). 

142.  Any  person  may  appear  in  any  proceeding  taken  to  enforce  Appearance, 
the  above-mentioned  duties   of  parents  or  employers  by  any 
member  of  his  family,  or  any  other  person  authorised  by  him  in 

that  behalf  (o) . 

143.  In  any  proceedings  for  an  offence  under  a  bye-law,  the  Order 
court  may,  instead  of  inflicting  a  fine,  make  an  order  that  the  child  j^nsteadof 
shall  attend  school,  and  that  if  it  fails  to  do  so  the  person  on 

whom  the  order  is  made  shall  pay  a  fine  not  exceeding  that  to 
which  he  is  liable  for  failing  to  comply  with  the  bye-laws  (p). 

144.  If  it  appear  to  any  justice  of  the  peace,  on  the  complaint  Power  to 
of  a  school  attendance  officer,  that  there  is  reasonable  cause  to  search, 
believe  that  a  child  is  employed  in  contravention  of  the  rules  with 
reference  to  the  duties  of  employers  in  any  place,  whether  a  build- 
ing or  not,  that  justice  may,  by  order  under  his  hand,  empower 

a  school  attendance  officer  to  enter  that  place  at  any  reasonable 
time  within  forty-eight  hours  from  the  date  of  the  order  and  search 
it,  and  examine  any  person  found  there  touching  the  employment 
of  any  child  in  the  place.  Any  person  who  refuses  admission  to  an 
officer  so  authorised,  or  who  obstructs  him  in  the  discharge  of  his 
duty,  is  liable  in  respect  of  each  offence,  on  summary  conviction,  to  a 
fine  not  exceeding  ^020  (q). 

145.  Any  justice  of  the  peace  may  require  by  summons  any  Child  must 
parent  or  employer  of  a  child  required  by  a  bye-law  to  attend  be  produced.  ! 
school  to  produce  the  child  before  a  court  of  summary  jurisdiction. 


(k)  Elementary  Education  Act,  1876  (39  &  40  Yict.  c.  79),  s.  39.  Compare 
Robinson  v.  Hill  (1909),  101  L.  T.  573,  a  case  on  somewhat  similar  words  in 
the  Employment  of  Children  Act,  1903  (3  Edw.  7,  c.  45),  s.  6  (3). 

(J)  See  p.  64,  ante. 

(m)  Ibid.,  s.  39. 

{n)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  38;  Education 
Act,  1902  (2  Edw.  7,  c.  42),  Sched.  III.  (3). 

(o)  Elementary  Education  Act,  1873  (36  &  37  Yict.  c.  86),  s.  24  (9);  Elemen- 
tary Education  Act,  1876  (39  &  40  Yict.  c.  79),  s.  37. 

{p)  Elementary  Education  Act,  1873  (36  &  37  Yict.  c.  86),  s.  24  (3). 

Iq)  Elementary  Education  Act,  1876  (39  &  40  Yict.  c.  79),  s.  29. 
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and  if  any  person  fails,  without  reasonable  excuse  to  the  satisfaction 
of  the  court,  to  comply  with  the  summons,  he  is  liable  in  respect  of 
each  offence  to  a  fine  not  exceeding  £1  (a). 

146.  For  the  purpose  of  any  proceedings  for  enforcing  the 
above-mentioned  duties  of  parents  or  employers,  the  following  rules 
apply  with  respect  to  evidence  : — 

(1)  A  certificate  purporting  to  be  under  the  hand  of  the  principal 
teacher  of  a  public  elementary  school,  stating  that  a  child  is  or  is 
not  attending  that  school,  or  stating  the  particulars  of  the  attend- 
ance of  a  child  at  that  school,  or  stating  that  a  child  has  been 
certified  by  one  of  His  Majesty's  inspectors  to  have  reached  a 
particular  standard  of  education,  is  evidence  of  the  facts  stated  in 
the  certificate  (b). 

(2)  Where  a  child  is  apparently  of  the  age  alleged,  it  lies  on  the 
defendant  to  prove  that  the  child  is  not  of  that  age  (c). 

(3)  If  a  child  is  attending  an  elementary  school  which  is  not  a 
public  elementary  school  (d) ,  it  lies  on  the  defendant  to  show  that 
the  school  is  efficient,  and  the  court,  in  considering  whether  any 
elementary  school  is  efficient,  must  have  regard  to  the  age  of  the 
child  and  the  standard  of  education  corresponding  to  that  age 
prescribed  by  the  Code  {e). 

(4)  Where  a  local  education  authority  are,  by  reason  of  the 
default  of  the  managers  or  proprietor  of  an  elementary  school, 
unable  to  ascertain  whether  a  child  who  is  resident  within  the  area 
of  that  authority  and  attends  that  school  attends  school  in  con- 
formity with  a  bye-law  made  by  that  authority,  it  lies  upon  the 
defendant  to  show  that  the  child  has  attended  school  in  conformity 
with  the  bye-law  (/). 

147.  Where  any  act  or  omission  constitutes  an  offence  or  is 
otherwise  the  ground  for  any  proceeding  under  the  foregoing  rules 
of  the  Education  Acts  relating  to  the  duties  of  parents  and 
employers  and  also  under  any  bye-law  made  in  pursuance  of  those 
rules  or  under  any  other  provision  of  the  Education  Acts,  or  under 
any  other  Acts,  proceedings  may  be  taken  under  any  of  these 
provisions  but  may  not  be  taken  in  respect  of  the  same  act  or 
omission  under  more  than  one  of  these  provisions  (g). 


(a)  Elementary  Education  Act,  1813  (36  &  37  Vict.  c.  86),  s.  24  (4);  Elemen- 
tary Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  37. 

(b)  Elementary  Education  Act,  1873  (36  &  37  Vict.  c.  86),  s.  24  (5). 

(c)  Ibid.,  8.  24  (6).  For  tlie  power  to  obtain  certificates  of  age  and  returns  of 
births  and  deaths  from  the  registrar  or  superintendent  registrar  under  the 
Births  and  Deaths  Eegistration  Acts,  1836  to  1901,  see  Elementary  Education 
Act,  1876  (39  &  40  Vict.  c.  79),  ss.  25,  26. 

(d)  As  to  public  elementary  schools,  see  note  {Jc),  p.  29,  ante. 

(e)  Elementary  Education  Act,  1873  (36  &  37  Vict.  c.  86),  s.  24  (7). 

(/)  Ibid.,  s.  24  (8).  For  the  duty  of  managers  of  public  elementary  schools 
to  afford  returns  or  information  to  local  education  authorities  regarding  the 
attendance  of  children  at  their  schools,  see  ibid.,  s.  22,  a  duty  which  the  control 
exercised  by  the  authority  over  all  public  elementary  schools  (see  p.  35,  ante) 
has  rendered  obsolete  in  practice. 

(g)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  50;  Elementary 
Education  Act,  1880  (43  &  44  Vict.  c.  23),  s.  4  (altering  the  law  as  laid  down  in 
Be  Murphy  (1877),  2  Q.  B.  D.  397) ;  and  see,  as  to  the  construction  of  the  Educa- 
tion Acts  with  other  Acts  in  this  respect,  note  {h),  p.  61,  ante. 
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Sect.  5. — Children  in  Canal  Boats. 

148.  A  child  resident  in  a  registered  canal  boat  is  deemed, 
for  the  purposes  of  the  rules  under  the  Education  Acts,  with 
reference  to  compulsory  education  and  school  attendance,  to  be 
resident  in  the  place  to  which  the  boat  is  registered  as  belonging, 
and  is  subject  to  the  bye-laws  in  force  in  that  place. 

But  if  the  parent  satisfies  the  local  education  authority  of  the 
area  in  which  that  place  is  that  the  child  is  actually  attending 
school,  and  is  under  efficient  instruction  in  accordance  with  those 
rules  in  another  place,  the  authority  are  to  grant  the  parent,  free 
of  charge,  a  certificate  to  that  effect,  and  the  child  is  then  deemed 
to  be  resident  in  the  latter  place,  and  the  bye-laws  apply  accordingly. 

Any  such  certificate  may  be  rescinded  or  varied  by  the  authority 
granting  it  on  the  parent's  application,  or,  if  they  are  satisfied  that 
the  conditions  on  which  it  was  granted  are  no  longer  fulfilled, 
without  application  (h). 

The  Board  of  Education  are  to  report  annually  to  Parliament 
upon  the  manner  in  which  the  education  and  school  attendance  of 
children  living  in  canal  boats  are  enforced  (i). 

Sect.  6. — Children  employed  in  Factories  and  Workshops  (k). 

149.  The  Factory  and  "Workshop  Act,  1901  (I),  imposes  upon  Definitions, 
parents  and  employers  special  duties  in  respect  of  the  education  of 
children  employed  in  factories  or  workshops  as  defined  by  the 

Act  "Parent"  is  defined  in  the  Act  to  include  guardian  or 

person  having  the  legal  custody  of,  or  control  over,  or  having 
direct  benefit  from  the  wages  of,  a  child  (n),  and  the  occupier  of 
the  factory  or  workshop  is  the  employer  of  the  child  for  the  pur- 
poses of  the  rules  which  follow (o).  "Child"  in  that  Act  means 
a  person  under  the  age  of  fourteen  years  who  has  not  obtained 
the  certificate  of  proficiency  or  attendance  at  school  mentioned 
below  (p). 

(A)  Canal  Boats  Act,  1877  (40  &  41  Vict.  c.  60),  s.  6.  As  to  the  registration  of 
canal  boats  and  the  registration  authority,  see  ibid.,  s.  7.  As  to  the  power  given 
to  canal  and  canal  boat  companies  and  owners  to  provide  schools,  see  ibid.,  s.  12. 
As  to  the  power  of  the  Board  of  Education  to  make  regulations  for  certificates 
and  pass-books,  and  for  penalties  for  breach,  see  Canal  Boats  Act,  1884 
(47  &  48  Vict.  c.  75),  ss.  2,  5. 

(t)  Canal  Boats  Act,  1884  (47  &  48  Vict.  c.  75),  s.  6. 

[k)  The  law  specially  relating  to  factories  and  workshops  is  now  contained  in 
the  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  which  amended  and 
consolidated  previous  legislation  on  the  subject.  This  section  deals  only  with 
those  provisions  of  the  Act  which  impose  duties  upon  parents,  employers 
and  others  in  respect  of  education,  and  certain  other  provisions  of  the  Act 
specially  subsidiary  thereto  ;  for  the  elfect  of  the  rest  of  the  Act,  including 
various  provisions  dealing  with  definitions,  legal  proceedings,  and  other  matters 
which  are  subsidiary  both  to  the  rules  set  out  in  this  section  and  to  the  other 
rules  contained  in  the  Act,  see  title  Eactokies  and  Shops. 

[l)  1  Edw.  7,  c.  22.  _ 

(m)  As  to  these  duties  being  additional  to  those  imposed  by  the  Education 
Acts,  see  p.  61,  ante;  and  as  to  the  prohibitions  of  double  proceedings,  see 
p.  66,  ante. 

{n)  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  156  (1). 
(o)  For  the  meaning  of  "  occupier,"  see  title  Factories  and  Shops. 
(p)  Ibid.,  s.  156  (1) ;  see  p.  68,  post. 
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150.  A  parent  of  a  child  employed  in  a  factory  or  workshop 
must  cause  his  child  to  attend  some  recognised  efficient  school  (q} 
to  be  selected  by  him  in  accordance  with  the  following  conditions  : 
The  child,  if  employed  in  a  morning  or  afternoon  set  (r),  must,  in 
every  week  during  any  part  of  which  he  is  so  employed,  be  caused 
to  attend  on  each  workday  for  at  least  one  attendance,  or,  if 
employed  on  the  alternate  day  system  (s),  must  on  each  workday 
preceding  each  day  of  employment  be  caused  to  attend  for  at  least, 
two  attendances  (t).  A  child  who  has  not  in  any  week  attended 
school  for  all  the  required  attendances  must  not  be  employed  in 
the  following  week  until  he  has  attended  school  for  the  deficient, 
number  of  attendances  (a). 

An  attendance  must  be  an  attendance  as  defined  for  the  time' 
being  by  the  Secretary  of  State  with  the  consent  of  the  Board  of 
Education  and  must  be  between  eight  o'clock  in  the  morning 
and  six  o'clock  in  the  evening.  The  present  definition  requires  the- 
attendance  of  a  child  at  a  morning  or  afternoon  meeting  of  a  school 
during  not  less  than  two  hours  of  instruction  in  secular  subjects(c).. 

Exceptions.  151.  A  child  need  not  attend  school  on  Saturday  or  on  any 
holiday  or  half-holiday  allowed  under  the  Factory  and  Workshop 
Act,  1901,  in  the  factory  or  workshop  in  which  the  child  is 
employed  (d).  The  non-attendance  of  a  child  is  also  excused  on 
every  day  on  which  he  is  certified  by  the  teacher  of  the  school  tO' 
have  been  prevented  from  attending  by  sickness,  or  other  unavoid- 
able cause,  and  when  the  school  is  closed  during  the  ordinary 
holidays  or  for  any  other  temporary  cause.  And  where  there  is. 
not  within  the  distance  of  two  miles,  measured  according  to  the 
nearest  road,  from  the  residence  of  the  child,  a  recognised  efficient 
school  which  the  child  can  attend,  attendance  at  a  school  tem- 
porarily approved  in  writing  by  the  inspector,  although  not  a 
recognised  efficient  school,  is  to  be  deemed  attendance  at  a. 
recognised  efficient  school  until  such  a  school  is  established  (e). 

Exemptions.  152.  A  child  of  the  age  of  thirteen  years  who  has  obtained  from 
a  person  authorised  by  the  Board  of  Education  a  certificate  of  having, 
attained  a  prescribed  standard  of  proficiency  in  reading,  writing,, 
and  arithmetic,  or  a  prescribed  standard  of  previous  due  attendance 
at  a  certified  efficient  school  (/),  ceases  to  be  a  child  for  the 


{q)  For  the  meaning  of  "  recognised  efficient  scliool,"  see  p.  70,  post. 
(r)  !See  note  (k),  p.  67,  ante,  and  title  Factories  ajstd  Shops. 
(s)  Ibid. 

{t)  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  68  (1)  (a)  (b). 

(a)  I  hid.,  s.  68  (2) ;  compare  Stevenson  v.  Goldstraw,  Stevenson  y.  Craig,  [1906]' 
2  K.  B.  298,  and  Elementary  Education  (School  Attendance)  Act,  1893,  Amend- 
ment  Act,  1899  (62  &  63  Vict.  c.  13),  s.  1,  last  proviso. 

(b)  Factory  and  Shop  Act,  1901  (1  Edw.  7,  c.  22),  s.  68  (1),  (c). 

(c)  Ibid.,  s.  161  (2).  Order  of  Secretary  of  State,  dated  December  24th,  1878.. 
{d)  1  Edw.  7,  c.  22,  s.  35.    See  note  (k),  p.  67,  and  title  Factoeies  Am> 

Shops,  for  holidays  in  factories  and  workshops. 

(«)  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  68  (1)  (i.)  (ii.)  (iii.)  ^ 
and  for  the  meaning  of  "  recognised  efficient  schools,"  see  p.  70,  post. 

( / )  Including  for  this  purpose  a  certified  day  industrial  school. 
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purposes  of  the  rules  as  to  the  education  of  children  employed  in 
factories  and  workshops,  and  is  deemed  to  be  a  young  person  and 
may  be  taken  into  full  time  employment,  as  is  permitted  by  the 
Pactory  and  Workshop  Act,  1901  (g),  in  the  case  of  a  young  person 
above  the  age  of  fourteen  years  (h).  The  standard  of  efficiency 
and  due  attendance  are  to  be  prescribed  from  time  to  time  by  the 
Secretary  of  State  with  the  consent  of  the  Board  of  Education,  and 
have  effect  after  a  lapse  of  six  months  from  their  being  published 
in  the  London  Gazette  (i).  The  standard  of  proficiency  at  present 
prescribed  is  the  fifth  standard  of  reading,  writing,  and  arithmetic 
as  fixed  by  the  Code  (k)  in  force  for  the  time  being,  or  any  higher 
standard,  and  the  standard  of  due  attendance  at  present  prescribed 
is  350  attendances  after  the  child  has  attained  the  age  of  five 
years  in  not  more  than  two  schools  during  each  year  for  five  years, 
whether  consecutive  or  not.  Certificates  are  to  be  granted  in 
accordance  with  regulations  made  by  the  Board  of  Education  (l) 

153.  The  occupier  of  a  factory  or  workshop  under  the  Factory 
and  Workshop  Act,  1901  (vi),  in  which  a  child  is  employed  must, 
on  every  Monday  in  every  week  after  the  first  week  in  which  the 
child  begins  to  work  therein,  or  on  some  other  day  appointed 
for  the  purpose  by  an  inspector  obtain  from  the  teacher  of  the 
recognised  efficient  school  attended  by  the  child  a  certificate,  accord- 
ing to  prescribed  forms  and  directions,  respecting  the  attendance  of 
the  child  at  school.  If  the  child  is  employed  without  such  certificate 
the  child  is  deemed  to  be  employed  contrary  to  the  Factory  and  Work- 
shop Act,  1901  (o) .  The  occupier  must  keep  every  such  certificate  for 
two  months  after  its  date,  if  the  child  so  long  continues  to  be 
employed  in  his  factory  or  workshop,  and  must  produce  it  to  an 
inspector  when  required  during  that  period  (p). 

154.  If  the  parent  of  any  child  employed  in  a  factory  or 
workshop  as  aforesaid  neglects  to  cause  that  child  to  attend  school 
in  accordance  with  the  above-mentioned  conditions,  he  is  liable  to  a 
fine  not  exceeding  20s.  for  each  offence  (q),  and  where  any  person  is 
employed  in  a  factory  or  workshop  contrary  to  the  Factory  and 
Workshop  Act,  1901,  the  occupier  of  the  factory  or  workshop  is 
liable  to  penalties  as  provided  by  the  Act  (?•). 

(gr)  1  Edw.  7,  c.  22  ;  but  not  if  such  full-time  employment  be  a  breach  of  the 
bye-laws  of  the  local  education  authority  allowing  total  exemption  only  on 
other  conditions  (Elementary  Education  Act,  1880  (43  &  44  Vict.,  c.  23),  s.  4  ; 
Stevenson  v.  Goldstraw,  Stevenson  v.  Craig,  [1906]  2  K.  B.  298,  and  see  note  (A), 
p.  61,  mite. 

(A)  Eor  the  conditions  attaching  to  a  "  young  person,"  see  note  {k),  p.  67,  ante, 
and  title  Factories  and  Shops. 

(t)  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  71. 
{k)  As  to  the  Code,  see  p.  10,  ante. 

{L)  Order  of  the  Secretary  of  State,  dated  December  19th,  1900  (Factory  and 
Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  161  (2) ). 

(m)  1  Edw.  7,  c.  22.  For  the  meaning  of  "  occupier,"  see  title  Factories  and 
Shops. 

{n)  As  to  the  inspectors  under  the  Act,  see  p.  70,  post. 
(o)  1  Edw.  7,  c.  22. 

Ip)  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  69, 
{q\  Ibid.,  s.  138  (2). 

Ir)  See  note  {k),  p.  67  ;  and  title  Factories  and  Shops. 


Sect.  6. 

Children 
employed 

in  Factories 
and 

Workshops. 


Duty  of 
occupier. 


Penalties. 


70 


Education. 


Sect.  6. 

Children 
employed 

in  Factories 
and 

Workshops. 

Deduction  of 
school  fees 
from  wages. 


Eecognised 

efficient 

schools. 


The  duties  of  parents  and  employers  in  respect  of  the  education 
of  children  employed  in  factories  or  workshops  as  aforesaid  are 
enforceable  by  inspectors  appointed  by  the  Secretary  of  State  (s). 

155.  The  persons  who  manage  a  recognised  efficient  school 
attended  by  a  child  employed  in  a  factory  or  workshop  or  some 
person  authorised  by  them,  may  (if  fees  for  children  may  be 
charged  in  that  school)  apply  in  writing  to  the  occupier  (t)  of 
the  factory  or  workshop  to  pay  a  weekly  sum  specified  in  the 
application,  not  exceeding  3d.  and  not  exceeding  one-twelfth  of 
the  wages  of  the  child,  and  after  that  application  the  occupier,  so 
long  as  he  employs  the  child,  is  liable  to  pay  to  the  applicants, 
while  the  child  attends  their  school,  that  weekly  sum.  The  sum 
may  be  recovered  as  a  debt,  and  the  occupier  may  deduct  the  sum  so 
paid  by  him  from  the  wages  payable  for  the  services  of  the  child  (ib). 

156.  A  recognised  efiicient  school  is  any  certified  efficient 
school  (v),  or  any  school  which  the  Board  of  Education  have  not 
refused  to  take  into  consideration  under  the  Elementary  Education 
Act,  1870  (iv),  as  a  school  giving  efficient  elementary  education  to, 
and  suitable  for,  the  children  of  a  school  district,  and  which  is 
recgnised  by  an  inspector  under  the  Factory  and  Workshop  Act, 
1901,  as  giving  efficient  elementary  education  (a;).  Every  inspector 
under  that  Act  must  immediately  report  to  the  Board  of  Education 
every  school  so  recognised  by  him(?/),  and  also  schools  which 
he  has  approved  temporarily  (2)  pending  the  establishment  of  a 
recognised  efficient  school  (a).  The  Board  must,  by  the  publication 
of  lists  or  notices,  and  otherwise  as  they  think  expedient,  provide 
for  giving  to  all  persons  interested,  information  of  the  schools  in 
each  school  district  which  are  recognised  efficient  schools  {h). 


Part  V. — Reformatory  and  Industrial 

Schools. 

Sect.  1. — In  General. 

157.  Eeformatory  schools  and  industrial  schools  are  schools  for 
the  compulsory  detention  and  industrial  training  of  children  who 
have  committed  some  offence.  An  industrial  school  also  receives, 
for  similar  purposes,  children  who,  though  not  offenders,  are  deemed 
by  a  court  on  certain  grounds  to  require  removal  from  their  home 

(s)  See  note  (a),  p.  54;  and  title  Factories  and  Shops.  S.  134  of  the 
Pactory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  contains  provisions 
respecting  the  proof  of  children's  age  through  registrars  of  births  and  deaths 
which  are  substantially  the  same  as  those  mentioned  at  p.  66,  ante. 

(t)  See  p.  67,  ante. 

Ill)  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  70. 
(v)  See  p.  51,  ante. 

(iv)  33  &  34  Vict.  c.  75,  ss.  8  {now  repealed),  72. 

(x)  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  72. 

(y)  Ibid.,  8.  72  (2). 

(z)  See  p.  68,  a^ite. 

(a)  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  68  (1)  (iii.). 
(i)  Ibid.,  s.  68  (3). 


Part  V. — Reformatory  and  Industrial  Schools. 


71 


or  other  surroundings.    In  either  kind  of  school  a  child  is  lodged,  Sect.  i. 

clothed  and  fed,  as  well  as  taught  (c).  These  schools  may  be  provided  In  General, 
either  voluntarily  or  by  local  authorities  (d).    The  central  authority 
for  their  supervision  and  control  is  the  Home  OlFice  (e). 

158.  Reformatory  schools  receive  youthful  offenders  who  have  Class  of 
been  convicted  of  certain  offences,  and  who  (in  the  opinion  of  the  children 
court  before  which  they  are  charged)  are  between  twelve  and  sixteen 
years  of  age  (/).  Industrial  schools  receive  children  apparently 
under  the  age  of  fourteen  who  are  sent  thereto  by  a  court  of 
summary  jurisdiction  as  having  been  found  begging,  wandering 
or  destitute,  or  living  in  criminal  or  immoral  surroundings,  children 
apparently  under  the  age  of  twelve  who  are  charged  with  certain 
offences,  children  under  fourteen  similarly  charged  but  for  special 
reasons  not  sent  to  a  reformatory  school,  and  children  proved 

(c)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  44  (1).  Day  industrial  schools, 
which  are  distinct  from  reformatory  and  industrial  schools  (s.  77  (3) ),  do  not 
provide  lodging  (see  p.  79,  post).  These  pages,  for  the  most  part,  deal  only 
with  the  maintenance  and  conduct  of  reformatory  and  industrial  schools;  as 
to  the  power  to  commit  children  to  such  schools,  see  titles  Criminal  Law 
AND  Procedure,  Vol.  IX.,  pp.  430  et  seq. ;  Infants  and  Children;  Magis- 
TEATES.  Eeformatory  and  industrial  schools  were  first  regulated  by  general 
statutes  in  1854  (17  &  18  Vict.  c.  86)  and  in  1856  (19  &  20  Vict.  c.  109),  which, 
with  other  enactments,  were  repealed  and  consolidated  by  the  Eeformatory 
Schools  Act,  1866  (29  &  30  Vict.  c.  117),  and  the  Industrial  Schools  Act, 
1866  (29  &  30  Vict.  c.  118);  other  statutes  and  statutory  orders  followed. 
All  such  Acts  were  repealed  by  the  Children  Act,  1908  (8  Edw.  7,  c.  67),  of  , 
which  Part  IV.  (ss.  44 — 93)  took  their  place.  Day  industrial  schools  are 
separately  treated  therein  (ss.  77 — 83;  see  p.  79,  post),  otherwise  reformatory 
and  industrial  schools  are  largely  co-ordinated  under  the  title  of  "certified 
schools."  These  schools  include  reformatory  and  industrial  ships ;  but  the  Home 
Secretary  allows  no  grant  (see  circular  of  19th  "Tuly,  1893)  until  the  inmates 
are  eleven  years  old.    See  also  Statutory  Eules  and  Orders,  1909,  No.  328. 

(d)  As  to  the  fimctions  of  local  authorities,  see  p.  79,  post.  As  a  matter  of 
history  local  authorities  derive  their  powers  in  respect  of  reformatory  and 
industrial  schools  as  prison  authorities  or  as  successors,  under  the  Local  Govern- 
ment Act,  1888  (51  &  52  Vict.  c.  41),  of  such  authorities,  that  Act  conferring 

upon  or  reserving  to  county  councils,  county  borough  councils,  and  quarter  • 

sessions  borough  councils  of  a  certain  population  the  functions  of  prison 

authorities  under  previous  Acts  (see  Eeformatory  Schools  Act,  1866  (29  &  30 

Vict.  c.  117),  ss.  3,  28—30;  Industrial  Schools  Act,  1866  (29  &  30  Vict.  c.  118), 

ss.  4,  12,  50  ;  Eeformatory  and  Industrial  Schools  Acts  Amendment  Act,  1872 

(35  &  36  Vict.  c.  21),  ss.  4,  7,  8  ;  all  of  which  are  now  repealed),  and  partly 

as  local  education  authorities  under  the  Education  Act,  1902  (2  Edw.  7,  c.  42), 

that  Act  (s.  5)  having  conferred  upon  such  authorities  the  functions  of  school 

boards  with  reference  to  industrial  schools  (see  Elementary  Education  Acts, 

1870  (33  &  34  Vict.  c.  75),  s.  28 ;  1873  (36  &  37  Vict.  c.  86),  s.  14 ;  and  1876 

(39  &  40  Vict.  c.  79),  s.  15,  all  of  which  are  now  repealed).    AH  such  functions 

are  now  exercised  by  local  authorities  under  the  Children  Act,  1908  (8  Edw.  7, 

c.  67),  Part  IV.  of  which  confers  upon  coimty  councils  and  county  borough 

councils,  in  their  capacity  as  such,  functions  with  reference  to  reformatory 

schools,  and  upon  local  education  authorities,  in  their  capacity  as  such,  functions 

with  reference  to  industrial  schools,  see  p.  78,  post.    As  to  the  general  powers 

of  local  education  authorities,  see  p.  15,  ante. 

(e)  See  p.  72,  post. 

If)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  57 ;  as  to  the  offences  for 
which  a  child  may  be  sent  to  a  reformatory  school,  see  title  Criminal  Law  and 
Procedure,  Vol.  IX.,  p.  422.  A  youthful  offender  under  sixteen,  if  sentenced 
and  pardoned  on  condition  of  entering  some  charitable  reformatory  institution, 
may  be  sent  to  a  certified  reformatory  school  with  the  managers'  consent  (s.  84). 
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uncontrollable  at  home  or  refractory  in  poor  law  schools  or 
irregular  in  school  attendance  (^r). 

159.  Youthful  offenders  and  children  sent  to  reformatory  and 
industrial  schools  are  committed  under  a  detention  order.  This 
order  may  be  made  to  take  effect  either  at  once,  or  (regard  being 
had  to  the  age  or  health  of  the  youthful  offender  or  child)  at  a 
specified  future  date  (li)  It  may  specify  the  school  {i),  and  must 
specify  the  period  of  detention  (k). 

160.  The  conrt,  in  determining  the  school  to  which  the  youth- 
ful offender  or  child  is  to  be  sent,  must  try  to  ascertain  the  religious 
persuasion  to  which  it  belongs,  and,  where  practicable,  the  deten- 
tion order  must  specify  the  persuasion,  and  a  school  be  selected 
which  is  conducted  in  accordance  with  that  persuasion  (I). 

161.  Youthful  offenders  may  be  detained  in  reformatory  schools 
for  a  period  not  less  than  three  nor  more  than  five  years ;  but  they 
may  not  be  detained  beyond  the  time  when  they  will,  in  the  opinion  of 
the  court,  attain  the  age  of  nineteen  (m).  Children  may  be  detained 
in  industrial  schools  for  such  time  as  the  court  thinks  proper  for 
their  teaching  and  training,  but  not  beyond  the  time  when  they  will, 
in  the  opinion  of  the  court,  attain  the  age  of  sixteen  years  (w)« 

Sect.  2. — Central  Authority. 

162.  The  central  authority  is  the  Secretary  of  State  (o).  Every 
reformatory  or  industrial  school  requires  his  certificate  of  fitness 
and  must  be  inspected  at  least  once  a  year  by  his  inspectors  (p). 
The  Secretary  of  State,  if  dissatisfied  with  the  condition,  rules, 
management,  or  superintendence  of  a  certified  school,  may  (six 
months  after  notice  to  the  managers)  withdraw  the  certificate  or  may 

(g)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  58.  As  to  irregular  school  attend- 
ance, see  ibid.,  s.  58  (6),  and  p.  57,  ante,  regarding  school  attendance  orders. 
iSee  also  titles  Criminal  Law  and  Proceduee,  Vol.  IX.,  p.  422;  Infants 
AND  Children;  Magistrates. 

(h)  Ibid.,  s.  61.  As  to  custody  meanwhile,  see  ibid.,  s.  63 ;  for  conveyance  to 
the  school,  see  ibid.,  s.  64. 

{i)  The  school  may  be  situate  outside  the  court's  jurisdiction.  If  a  school 
cannot  be  specified  in  the  order,  it  shall  be  such  as  a  justice  having  jurisdiction 
in  the  place  where  the  court  which  made  the  order  sat  shall  indorse  thereon  {ibid., 
s.  62).  In  a  proper  case  the  order  may  specify  a  certified  school  where  special 
training  is  provided  for  the  mentally  or  physically  defective  {ibid.,  s.  62  (2) ). 

{k)  Ibid.,  s.  65. 

{I)  Ibid.,  s.  66.  If  a  school  be  selected  which  is  not  conducted  in  accord- 
ance with  the  religious  persuasion  to  which  the  offender  belongs,  application 
may  within  thirty  days  of  his  arrival  (s.  66  (3)  (i.) )  be  made  (by  the  parent,  legal 
guardian,  nearest  adult  relative,  or  person  entitled  to  custody  of  him  (s.  66  (3) ) 
to  the  petty  sessional  court  where  the  order  was  made  (s.  66  (3)  (a) ),  or  other- 
wise to  the  Secretary  of  State  (s.  66  (3)  (b) ),  for  his  removal  to  a  certified  school 
of  the  ascertained  religion.  Upon  proof  of  his  religion  and  of  the  willingness  of 
the  school  named  in  the  application  to  receive  him  (s.  66  (3)  (ii.) )  the  application 
must  be  granted ;  see  p.  75,  post. 

(m)  Ibid.,  8.  65  (a).  For  a  possible  exception  to  this  time  limit,  see  p.  76, 
pest;  for  discharge,  see  p.  76,  post;  for  supervision,  p.  77,  post. 

(ji)  Ibid.,  s.  65  (b).    For  possible  exception,  see  p.  76,  jwst. 

(o)  In  practice  this  authority  is  usually  exercised  by  the  Secretary  of  State 
for  the  Home  Department. 

{p)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  46  (3).  Eor  appointment  and 
remuneration  of  inspectors  and  assistant  inspectors,  see  ibid.,  s.  46  (1),  (2). 


Part  V. — Reformatory  and  Industrial  Schools. 


73 


prohibit  further  admission  to  the  school  (q).  He  may  also  at  any  time  Sect.  2. 

discharge  an  inmate  of  a  certified  school  (r).   He  also  fixes,  with  the  Central 

approval  of  the  Treasury,  the  amounts  and  conditions  of  the  grants  Authority, 
out  of  moneys  provided  by  Parliament  towards  the  school  expenses  (s). 

Sect.  3. — Powers  and  Duties  of  Local  Authorities  and  Managers. 

163.  The  local  authority  for  providing  for  the  reception  and  Local 
maintenance  of  a  youthful  offender  in  a  reformatory  school  are  the  ^^^'^^"^^''g^.g 
council  of  the  county  or  county  borough  in  which  he  resides  (a).       ^J^^nag  ib. 
The  local  authority  providing  for  the  reception  and  maintenance  of 

a  child  in  an  industrial  school  are  the  local  education  authority  for 
the  district  in  which  he  resides  (h).  There  are  special  provisions 
defining  residence  (c). 

The  managers  of  a  school  are  the  persons  who  for  the  time 
being  have  the  management  or  control  of  it  (d). 

164.  It  is  the  duty  of  the  local  authority,  subject  to  certain  Duty  of 
exceptions,  to  provide,  in  suitable  certified  schools,  for  the  reception 

and  maintenance  of  the  youthful  offenders  or  children  ordered  to  be 
sent  thereto  (e). 

(2)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  47. 

(r)  For  discharge,  transfer  etc.  of  inmates,  see  p.  76,  post. 

(s)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  73  ;  see  p.  11,  post. 

(a)  Ibid.,  s.  74  (1)  (7).  The  local  authority  as  regards  reformatory  schools 
for  offenders  committed  by  a  petty  sessional  court  acting  in  and  for  the  City  of 
London  is  the  Common  Council;  see  ibid.,  s.  74  (18). 

(b)  Ibid.,  s.  74  (2),  (7).  An  industrial  school  established  before  1st  April,  1909, 
by  a  county  council  acting  as  such,  is  now  vested  in  the  county  council  acting 
as  a  local  education  authority  {ibid.,  ss.  74  (17),  134  (2) ).  Eor  local  education 
authorities,  see  p.  17,  ante.  The  necessary  adjustments  must  be  made  between 
the  county  council  and  the  local  education  authorities  within  the  county,  includ- 
ing the  county  council  itself  ;  and  for  this  purpose  the  Local  Government  Act, 
1894  (56  &  57  Vict.  c.  73),  s.  68,  applies. 

(c)  Unless  otherwise  proved,  the  place  of  residence  is  presumed  to  be  the  place 
where  the  offence  or  other  circumstances  occurred,  by  reason  whereof  the  deten- 
tion order  was  made  (Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  74  (3) ).  A  court 
of  assize  or  of  quarter  sessions,  making  a  detention  order,  must  remit  to  the 
court  of  summary  jurisdiction  which  sent  the  case  for  trial  the  determination  of 
the  place  of  residence  (s.  74  (4) ).  A  local  authority  aggrieved  by  a  decision  as 
to  residence  may,  within  three  months  of  order  made,  apply  to  the  petty 
sessional  court  acting  in  and  for  the  place  for  which  the  court  which  made  the 
order  or  determined  the  place  of  residence  acted.  On  proof  that  the  residence 
was  in  the  area  of  another  local  authority,  the  court  may  make  the  latter  liable, 
and  order  them  to  repay  the  expenses  already  incurred.  Until  liability  is  thus 
transferred,  the  original  local  authority  remain  liable.  There  is  an  appeal  to 
quarter  sessions  (s.  74  (7) ). 

(d)  Ibid.,  s.  44  (2). 

(e)  Ibid.,  s.  74  (1),  (2).  This  obligation  is  not  binding  in  the  case  of  a  child 
sent  to  an  industrial  school : — (i.)  at  the  desire  of  parent  or  guardian  as  an 
uncontrollable  child ;  or  (ii. )  at  the  instance  of  poor  law  guardians  or  district  poor 
law  school  managers  as  a  refractory  child,  or  as  the  child  of  parents  either  of 
whom  has  been  convicted  of  an  offence  punishable  with  penal  servitude  or 
imprisonment  (in  this  case  of  exception  the  guardians  or  managers  must  con- 
tribute towards  the  child's  maintenance  such  sums  as  may  be  agreed  between  them 
and  the  managers  of  the  industrial  school,  or  in  default  of  agreement,  as  may  be 
fixed  by  the  Secretary  of  State  (s.  74  ( 11) ) ) ;  or  (iii.)  being  a  child  without  settled 
abode  and  habitually  wandering  through  various  local  education  authorities' 
districts  ;  or  (iv.)  being  a  child  in  respect  of  whose  maintenance  no  grant  is  made 
by  the  Secretary  of  State.    In  these  four  cases  the  local  education  authority 
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To  carry  out  this  duty,  the  local  authority  may  either  contract 
with  the  managers  of  any  certified  school  for  the  reception  and  main- 
tenance therein  of  the  youthful  offenders  or  children  for  whom  they 
must  provide  (/),  or,  with  the  approval  of  the  Secretary  of  State  (^), 
they  may  (singly,  or  in  the  case  of  local  education  authorities, 
jointly  with  other  such  authorities  (/t))  undertake  or  contribute 
towards  the  establishment,  alteration  or  management  of  a  certified 
school,  or  the  purchase  of  land  for  the  use  or  site  of  a  school  (i). 

A  local  authority  liable  to  maintain  an  inmate  of  a  certified 
school,  or  having  already  voluntarily  contributed  towards  his 
maintenance,  may  contribute  towards  his  ultimate  disposal  (j). 

165.  The  managers  may  refuse  to  receive  any  youthful  offender 
or  child  proposed  to  be  sent  to  them.  But,  having  once  accepted 
him,  they  are  deemed  to  have  undertaken  to  teach,  train,  lodge, 
clothe,  and  feed  him  during  the  period  of  detention  or  until  with- 
drawal or  resignation  of  the  certificate  or  the  discontinuance  of  the 
grant  made  by  the  Secretary  of  State  (k). 

166.  Every  reformatory  and  industrial  school  must  obtain  from 
the  Secretary  of  State  a  certificate  of  its  fitness  to  receive  youthful 
offenders  and  children  (I),  and  must  be  so  conducted  as  to  satisfy 
the  Secretary  of  State  (m). 

The  managers  may  make  (and,  if  required  by  the  Secretary  of  State, 
must  make)  rules  for  the  management  and  discipline  of  the  school. 
These  rules  are  subject  to  the  approval  of  the  Secretary  of  State  (w). 

concerned  may,  but  need  not,  contribute  towards  or  provide  for  the  child's  main- 
tenance at  such  school  {Hid.,  s.  74  (5) ).    A  petty  sessional  court  can  make  no 
order  for  detention  in  an  industrial  school  unless  the  local  authority  concerned 
have  had  an  opportunity  of  being  heard  {ibid.,  s.  74  (6) ). 
(/)  Children  Act,  1908  (8=Edw.  7,  c.  67),  s.  74  (8)  (a).  _ 

(g)  Particulars  and  a  plan  must  be  forwarded  to  him  as  required  {ibid., 
s.  74  (16) ). 

(A)  They  may  provide  by  agreement  {ibid.,  s.  74  (15) )  for  a  joint  body  of 
managers  and  for  apportionment  of  contributions.  Audit  is  as  provided  by  the 
Education  (Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43),  s.  6;  see 
p.  52, ante. 

{i)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  74  (8)  (b).  As  to  expenses  and  loans 
for  this  purpose,  see  p.  79,  post.  When  managers  were  given  powers  of  licensing 
out  children  after  one  month  (see  Industrial  Schools  Act,  1866  (29  &  30  Vict, 
c.  118),  s.  27  ;  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  14: 
both  sections  are  now  repealed)  local  authorities,  to  avoid  treating  short-term 
children  alongside  children  of  different  character  detained  for  longer  terms,  estab- 
lished special  schools  called  truant  industrial  schools.  These  schools  are  subject 
to  the  law  which  governs  ordinary  industrial  schools,  and  have  no  statutory 
distinction.    Model  rules  adapted  to  their  needs  were  issued  in  1897,  B.  7653  (5). 

{j)  Children  Act,  1908,  (8  Edw.  7,  c.  67),  s.  74  (9).  As  to  ultimate  disposal, 
see  p.  77,  post. 

(^k)  Ibid.,  s.  52. 

(/)  Upon  application  by  the  managers,  an  inspection  is  held ;  if  the  inspector's 
report  is  satisfactory,  the  Secretary  of  State  may  certify  the  school  {ibid.,  s.  45) ; 
see  for  procedure,  Model  Eules,  issued  1897  (B.  7653),  note  (2).  Auxiliary 
homes  are  similarly  certified  (Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  51).  Eor  pre- 
sumption of  certification,  see  ibid.,  s.  88  (7)  ;  for  proof  thereof,  see  ibid.,  s.  88  (1). 

(m)  Otherwise  he  may  withdraw  the  certificate  ;  see  p.  72,  ante. 

{n)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  54 ;  see  Model  Eules  issued  in 
July,  1897  (B.  7653),  and  as  to  the  application  of  rules  under  previous  (repealed) 
Acts,  see  ibid.,  s.  134  (3). 
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167.  Substantial  addition  to,  or  alteration  of,  the  buildings  of  a 
certified  school  must  not  be  made  without  the  written  approval  of 
the  Secretary  of  State  (o). 

168.  The  managers  may  make,  or  join  with  other  managers  in 
making,  provision  for  superannuation  allowances  to  school  officers  (_29). 

169.  Where  the  religious  persuasion  to  which  a  youthful  offender 
or  child  appears  to  belong  is  specified  in  the  detention  order  (q), 
he  may  be  visited  by  a  minister  of  that  persuasion,  for  religious 
assistance  and  instruction,  on  days,  at  times,  and  on  conditions 
fixed  by  the  Secretary  of  State  (?•)• 

170.  Managers  may  (upon  notice  (s))  resign  the  certificate  of 
the  school.  Upon  the  loss  of  its  certificate  (whether  withdrawn  by 
the  Home  Secretary  (t)  or  resigned  by  the  managers),  the  school 
ceases  to  be  a  certified  school  {a).  After  notice  of  withdrawal  or 
resignation  of  the  certificate  (6),  nobody  can  be  received  into  the 
school  (c) ;  existing  inmates  must  be  either  discharged  or  trans- 
ferred to  some  other  certified  school  (d). 

171.  If  a  youthful  offender  detained  in  a  reformatory  school  is 
guilty  of  a  serious  and  wilful  breach  of  its  rules  or  of  inciting  other 
inmates  thereto  (e),  or  if  he  escapes  from  the  school  (/),  he  is 
liable  on  summary  conviction  to  an  extra  detention  of  not  more 
than  six  months,  or,  if  over  sixteen,  to  imprisonment  with  or 
without  hard  labour  for  not  more  than  three  months. 

If  a  child  of  the  age  of  twelve  years  or  upwards  detained  in  an 
industrial  school  is  guilty  of  a  serious  and  wilful  breach  of  its 
rules  or  of  inciting  other  inmates  thereto  (g),  or  is  found  exercising 
an  evil  influence  over  the  other  children  in  the  school  (h),  or  if  he 
escapes  from  the  school  (i),  he  is  liable  to  be  sent  to  a  certified 
reformatory  school. 

No  warrant  is  needed  for  apprehending  anyone  who  escapes  (k) . 
The  expense  of  bringing  him  back  must  be  borne  by  the  managers 
of  the  school  from  which  he  escaped  (l). 

(o)  Children  Act,  1908  (8  Bdw.  7,  c.  67),  s.  55. 

{p)  Ibid.,  s.  56  (1).    The  expenses  so  incurred  are  part  of  the  expenses  of 
management ;  see  p.  77,  post, 
{(j)  See  p.  72,  ante. 

(r)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  66(2). 

(s)  Six  months'  notice  in  general,  or  one  month's  notice  in  the  case  of 
representatives  of  a  deceased  sole  manager  {ibid.,  s.  48). 
{t)  See  p.  72,  a^ite. 

(a)  Children  Act,  1908  (8  Edw.  7,  c.  67),  ss.  47,  48. 

(b)  See  ibid.,  s.  87  (3),  (4). 

(c)  Ibid.,  s.  49.  As  to  the  managers'  liabilities  between  the  date  of  notice  and 
that  of  loss  of  certificate,  see  ss.  49,  52. 

{d)  As  to  discharge  and  transfer  generally,  see  p.  76,  post. 
(e)  Ibid.,  s.  71  (1). 
(/)  2bid.,s.l2{]). 

ig)  Ibid.,  s.  71  (2),  upon  summary  conviction. 

(h)  Ibid.,  s.  69  (2)  (c),  by  order  of  the  Secretary  of  State. 

(?)  Ibid.,  s.  72  (2),  upon  summary  conviction.  A  child  under  twelve  years, 
escaping  from  an  industrial  school,  is,  upon  apprehension  and  summary 
conviction,  merely  brought  back  to  the  school  (s.  72  (2)  ). 

(/:)  Ibid.,  s.  72  (1),  (2). 

(/)  Ibid.,  s.  72  (4). 
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A  youthful  offender  thus  sentenced  to  imprisonment  must  be 
brought  back  from  the  prison  to  a  certified  reformatory  school  to 
finish  his  unexpired  term  of  detention  {in). 

Punishments  inflicted  in  these  cases  override  the  provisions 
which  otherwise  limit  the  period  of  detention  (7t)- 

172.  Any  person  who  knowingly  assists,  or  directly  or  indirectly 
induces,  an  offender  or  child  to  escape  from  school  or  from  any 
person  with  whom  he  is  placed  out  on  licence,  and  also  any  person 
who  knowingly  harbours  or  conceals  any  escaped  offender  or  child, 
or  prevents  him  from  returning  to  school  or  to  any  person  with 
whom  he  is  placed  out  on  licence,  or  who  knowingly  assists  in  so 
doing,  is  liable,  upon  summary  conviction,  to  imprisonment  not 
exceeding  two  months  or  to  a  fine  not  exceeding  £20  (o). 

Sect.  4. — Discharge,  Transfer,  Licence,  Supervision  etc. 

173.  The  Secretary  of  State  may  discharge  any  inmate  of  a 
certified  school  absolutely  or  conditionally  {p). 

174.  The  Secretary  of  State  may  transfer  an  inmate  of  a  certified 
reformatory  school  to  another  such  school,  and,  if  the  inmate  be 
under  fourteen,  to  a  certified  industrial  school  (q).  He  may  transfer 
an  inmate  of  a  certified  industrial  school  to  another  such  school  (?■). 

Transfer  may  be  from  one  part  of  the  United  Kingdom  to 
another  (s).    It  must  not  increase  the  whole  period  of  detention  (a). 

A  local  authority  responsible  ih)  for  the  maintenance  of  an 
inmate  of  a  certified  school  remains  responsible  even  if  he  be 
transferred  from  a  reformatory  to  an  industrial  school,  or  be  trans- 
ferred or  ordered  by  a  court  to  be  sent  from  an  industrial  to  a 
reformatory  school  (c). 

175.  The  managers  of  a  certified  school  may,  subject  to  pre- 
scribed conditions,  place  inmates  out  on  licence  with  any  trustworthy 
and  respectable  person  named  in  the  licence  and  willing  to  receive 
and  take  charge  of  them(d). 


_(m)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  71  (1).    Tlie  expense  of  bringing 
him  back  falls  on  the  managers  of  the  school  in  which  the  offence  was  committed, 
(rf)  Ihid.,  ss.  71  (3),  72  (5);  seep.  72,  ante. 
(o)  /  bid.,  s.  72  (6). 

(p)  Ibid.,  s.  69  (1).    Failure  to  return  upon  revocation  of  a  conditional 
discharge  is  equivalent  to  an  escape  ;  see  p.  75,  ante, 
(g)  Ibid.,  s.  69  (2)  (a),  (b). 
(r)  Ibid.,  s.  69  (2)  (a). 

(s)  Ibid.,  s.  69  (3),  if  the  central  authority  for  that  other  part  consent. 

a)  Ibid.,  s.  69  (2). 

b)  Under  the  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  74;  see  p.  73, 
ante. 

(c)  Ibid.,  s.  74  (10).  But  before  transference  is  ordered,  the  local  authority- 
concerned  shall  have  notice  and  an  opportunity  of  making  representations  to 
the  Secretary  of  State. 

(d)  Ibid.,  s.  67  (1).  The  consent  of  the  Secretary  of  State  (or,  where  children 
are  sent  to  an  industrial  school  at  the  instance  of  a  local  education  authority, 
the  consent  of  that  authority)  is  required.  After  eighteen  mouths'  detention 
no  consent  is  necessary.  A  child  under  fourteen,  if  licensed  out,  must  attend 
as  day  scholar  some  named  certified  efficient  school  [ibid.,  s.  67  (1) ).  Children 
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The  licence  may  be  revoked  by  order  in  writing  (e).  A  con- 
ditional licence  may  be  forfeited  by  breach  of  the  condition  (/ ). 
The  time  during  which  a  youthful  offender  or  child  is  absent 
on  licence  (but  not  the  time  after  the  licence  is  withdrawn)  counts 
as  part  of  the  period  of  detention  (g). 

176.  At  the  end  of  the  detention  period,  reformatory  school 
managers  exercise  supervision  until  the  youthful  offender  attains 
nineteen,  industrial  school  managers  until  the  child  attains  eigh- 
teen (h).  During  this  supervision  a  parent's  rights  and  powers  are 
subordinate  to  the  managers'  control  (i) ;  but  the  Secretary  of  State 
may,  by  order,  at  any  time  end  the  supervision  (k). 

Managers  may  grant  a  licence  to  a  person  supervised  (l).  They 
may  revoke  it,  and  may  recall  him  if  they  think  recall  necessary 
for  his  protection  (m).  A  person  recalled  cannot  be  detained  more 
than  three  months,  and  must  be  placed  out  again  on  licence  as  soon 
as  possible  (n). 

177.  If  a  youthful  offender  or  child,  detained  in  a  certified 
school,  placed  out  on  licence  or  kept  under  supervision,  conducts 
himself  well,  the  managers  with  his  consent  may  apprentice  him 
to,  or  dispose  of  him  in,  any  trade,  calling  or  service  (including 
naval  and  military  service),  or  dispose  of  him  by  emigration, 
although  his  period  of  detention  or  supervision  is  unexpired  (o). 

Sect.  5. — Expenses  of  Schools. 

178.  Out  of  moneys  provided  by  Parliament  sums,  in  amounts  Grants  hy 
and  upon  conditions  recommended  by  the  Secretary  of  State  with  g^^^g'^-*' 
the  approval  of  the  Treasury,  are  payable  towards  the  expenses  of 
inmates  of  certified  schools.    These  expenses  include  the  cost  of 
emigration  and  of  transference  from  school  to  school  (p). 


Apprentice- 
ship and 
emigration. 


under  eight  years  of  age  sent  to  an  industrial  school  may  he  boarded  out  with 
any  suitable  person  until  ten  years  old,  or  longer  with  the  consent  of  the 
Secretary  of  State  [ihid.,  s.  53). 

(e)  Children  Act,  1908  (8  Edw^.  7,  c.  67),  s.  67  (3) ;  and  see  s.  68  (4).  " 

(/)  Ibid.,  s.67  (2). 

{g)  1  hid.,  s.  67  (5).  Escape,  or  refusal  to  return  after  the  licence  is  with- 
drawn, is  punishable  hke  escape  from  the  school  itself  (ibid.,  s.  67  (4)  ;  see 
■p.  75,  ante).  A  parent  or  guardian  harbouring  a  youthful  offender  or  child 
who  fails  to  return  to  school  may  be  summoned  to  produce  him  on  a  specified 
day,  and  in  default  is  liable  to  a  fine  not  exceeding  £1  on  summary  conviction 
{ibid.,  s.  67  (6) ). 

(h)  Ibid.,  s.  68  (1),  (2).    This  provision  does  not  apply  to  children  sent  to 
industrial  schools  to  enforce  a  school  attendance  order  ;  see  p  57,  ante. 
(?■)  Ibid.,  s.  68  (6). 
k)  I  bid.,  s.  68  (5). 

I)  Ibid.,  s.  68  (3).    The  manner  of  granting  a  licence  is  as  above  stated. 
(m)  _ Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  68  (3)  (a).  They  must  notify  the 
chief  inspector  of  reformatory  and  industrial  schools  immediately  upon  recall, 
stating  the  reasons,  and  again  when  the  person  is  placed  out  afresh  (ibid., 
s.  68  (3)  (b),  (c)). 

{n)  Ibid.,  s.  68  (3)  (c). 

(o)  Ibid.,  a.  70.  For  emigration,  and  in  any  case  except  after  twelve  months' 
detention,  the  consent  of  the  Secretary  of  State  is  necessary. 

{p)  Ibid.,  s.  73.  The  grant  must  not  exceed  2s.  per  week  for  a  child  detained 
in  an  industrial  school  on  the  application  of  his  parent  or  guardian. 
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Sect.  5.        179.  Parents  of,  or  other  persons  liable  for  the  maintenance 
Expenses    of  {q) ,  inmates  of  certified  schools  must,  if  able,  contribute  such  sum 
of  Schools,   as  an  Order  in  Council  may  declare  to  be  approximately  the  average 
Parents'        cost  of  maintenance  in  schools  of  that  class  in  that  locality  (r) . 
contributions.      Such  weekly  sum  (not  exceeding  the  declared  average  cost)  may 
be  fixed  as,  having  regard  to  the  ability  of  the  person,  seems 
reasonable  to  be  paid  during  the  whole  or  part  of  the  detention  (s). 
The  court  making  a  detention  order  (unless  insufficiently  informed) 
must,  and  a  petty  sessional  court  having  jurisdiction  where  the 
parent  or  other  person  resides  (upon  complaint  by  the  Chief 
Inspector  of  Eeformatory  and  Industrial  Schools,  on  whose  behalf  a 
constable,  if  required,  must  take  proceedings  {t) )  may,  make  an  order 
upon  the  parent  or  other  person  for  payment  accordingly  (a). 

The  court  making  the  detention  order,  if  a  court  of  assize  or  of 
quarter  sessions,  may  remit  the  making  of  such  order  to  the  court 
of  summary  jurisdiction  where  the  case  was  committed  for 
trial  (6). 

The  order  may  specify  the  time  of  payment,  or  may  direct 
payment  till  further  order.  It  is  enforceable  as  an  order  of 
affiliation  (c).  It  may  be  varied  by  court  which  would  have 
had  power  to  make  the  order  {d).  Payment  may  be  remitted 
wholly  or  partly  at  the  discretion  of  the  Secretary  of  State  (e). 

A  person  on  whom  an  order  is  made  must  give  notice  of  any 
change  of  address  (/).  Any  income  or  pension  payable  to  him 
may  be  attached,  after  the  person  by  whom  such  income  or  pension 
is  payable  has  had  an  opportunity  of  being  heard  (g). 

Sums  so  contributed  by  parents  or  other  persons  must  be  paid 
into  the  Exchequer ;  but  any  excess  of  such  sums  over  Treasury 
grants  in  respect  of  any  child  in  an  industrial  school  must  be  paid 
not  to  the  Exchequer,  but  to  the  school  managers  Qi). 

Rates.  180.  The  expenses  incurred  by  a  local  authority  for  reformatory 

schools  are  defrayed  as  expenses  for  general  county  purposes  in  the 


{q)  See  Children  Act,  1908  (8  Edw.  Y,  c.  67),  s.  75  (10). 

(V)  lUd.,  s.  75  (1).  This  sum  was  in  1909  (Statutory  Eules  and  Orders,  1909, 
344)  declared  to  be : — For  reformatory  schools  in  England  and  Wales,  per  week — 
town  schools  and  ships,  boys  8s.,  girls  7s. ;  county  schools,  7s.  For  industrial 
schools— ship  schools,  Is.  Qd. ;  other  schools,  boys  7s.,  girls  6s.  Qd. ;  schools  in  the 
county  of  London,  8s. 

(s)  ChHdren  Act,  1908  (8  Edw.  7,  c.  67),  s.  75  (2). 

[t]  Ibid.,  s.  75  (9). 

(a)  Ibid.,  s.  75  (2)  (a),  (b). 

(b)  Ibid.,  s.  75  (2). 

(c)  Ibid.,  s.  75  (3).  For  affiliation  orders,  see  title  Bastardy,  Vol.  II., 
pp.  443  et  seq. 

(d)  Upon  fourteen  days'  notice  of  application  to  the  Chief  Inspector  or  to  the 
l^erson  on  whom  the  order  is  made,  as  the  case  may  be  (Children  Act,  1908 
(8  Edw.  7,  c.  67),  s.  75  (4) ).  A  person  thus  ordered  to  pay,  if  not  summoned 
to  the  court  which  made  the  order,  may  apply  for  modification  or  rescission  of 
the  order  in  certain  cases  (s.  75  (5) ). 

(e)  Ibid.,  s.  75  (8). 

(/)  Ibid.,  s.  75  (6).    Otherwise  he  is  liable  to  a  fine  not  exceeding  £2. 
[g)  Ibid.,  s.  75  (11). 
{h)  Ibid.,  8.  75  (7). 
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case  of  county  councils,  and  out  of  the  borough  fund  or  borough      ^^cr.  5. 
rate  in  the  case  of  a  county  borough  council  (i).  Expenses 
For  industrial  schools  they  are  defrayed  by  the  local  education    of  Schools, 
authority,  as  expenses  incurred  for  the  purposes  of  elementary 
education  (k). 

181.  For  the  purposes  of  defraying  or  contributing  towards  the  Loans, 
expenses  of  establishing,  building,  altering,  enlarging  or  rebuilding 

a  certified  school,  or  for  the  purchase  of  land  for  the  use  or  site  of 
a  school,  a  local  authority  may  borrow  money,  the  maximum  period 
of  repayment  being  sixty  years  (Z) . 

A  local  authority  may  acquire  land   for  the  purposes  of 
reformatory  and  industrial  schools  (m) . 

182.  The  cost  of  conveying  a  youthful  offender  to  a  reformatory  Cost  of 
school  and  of  clothing  him  properly  for  admission  is  defrayed  out  conveyance 
of  moneys  provided  by  Parliament  (n).  clothing. 

The  cost  of  conveying  a  child  to  an  industrial  school  is  defrayed 
by  (and  is  deemed  part  of  the  current  expenses  of)  the  police 
authority  which  conveys  him  (o).  The  cost  of  conveying  to  and 
from  school,  and  of  sending  out  on  licence  or  of  bringing  back  after 
withdrawal  of  licence,  a  child  sent  to  an  industrial  school  at  the 
instance  of  a  local  education  authority  may  be  borne  by  that 
authority  {p) . 


Acquisition 
of  land. 


183. 


Sect.  6. — Day  Industrial  Schools. 
Day  industrial  schools  are  schools  in  which  industrial  Definition. 


training,  elementary  education,  and  one  or  more  meals  a  day  are 
provided,  but  not  lodging  (q). 

They  may  be  established  where  the  Secretary  of  State  is  satisfied 
that  they  are  necessary  or  expedient  owing  to  the  circumstances  of 
any  class  of  population  in  the  area  of  a  local  education  authority  (?•). 

In  regard  to  establishment,  certification,  and  inspection,  they  are 


Establish- 
ment. 


(i)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  74  (13)  (a). 
{k)  Ibid.,  8.  74  (13)  (b) ;  see  p.  47,  ante. 

(l)  Ihid.,  s.  74  (14).  The  borrowing  for  reformatory  schools  is  under  the 
Local  Government  Act,  1888  (51  &  52  Yict.  c.  41),  in  the  case  of  county  councils ; 
and  under  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  in  the 
case  of  county  borough  councils ;  see  title  Local  Government.  For  industrial 
schools  it  is  under  the  Education  Acts,  1870  to  1909  ;  see  p.  50,  ante. 

(m)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  74  (12)  ;  as  to  reformatory  schools 
under  the  Local  Government  Act,  1888  (51  &  62  Vict.  c.  41),  in  the  case  of 
county  councils;  and  as  for  the  purposes  of  the  Public  Health  Acts  in  the 
case  of  county  borough  councUs,  see  title  Local  Government.  For  indus- 
trial schools,  as  for  the  purposes  of  the  Education  Acts,  1870  to  1907,  see 
p.  26,  ante.  As  to  a  county  council  appropriating  for  other  purposes,  such 
as  reformatory  schools,  land  acquired  for  other  educational  purposes,  see 
p.  21,  ante. 

(n)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  76  (1). 

(o)  Ibid.,  s.  76  (2) ;  as  to  police  authorities,  see  title  Police. 

Ip)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  76. 

Iq)  Ibid.,  s.  77  (1).  These  schools  were  first  instituted  under  the  Elementary 
Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  16. 

(r)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  77  (1).  If  the  circumstances 
change,  the  school  may  be  closed  by  withdrawal  of  its  certificate  (s.  77  (4) ). 


80 


Education. 


Sect.  6. 

Day 
Industrial 
Schools. 

Class  of 
children 
received. 


Period  of 
detention. 


Powers  of 
local 

education 
authorities. 


Expenses 
of  day 
industrial 
schools. 


treated  like  other  industrial  schools  (s).  In  other  matters  they  are 
subject  to  the  law  of  industrial  schools,  so  far  as  it  is  applicable  and 
not  otherwise  modified  by  Order  in  Council  (i). 

184.  Any  child  liable  to  be  sent  to  a  certified  industrial  school  (a) 
m&j,  if  the  court  before  which  the  child  is  brought  thinks  expedient, 
be  sent  to  a  certified  day  industrial  school  (b)  within  two  and  a  half 
miles  of  the  child's  residence  (c). 

The  managers  of  a  certified  day  industrial  school  may  receive  a 
child  under  an  attendance  order  (d),  or  without  an  order  of  court 
upon  the  request  of  a  local  education  authority,  and  of  the  parent, 
guardian,  or  other  person  legally  liable  to  maintain  the  child,  if 
such  parent  or  other  person  undertakes  to  pay  towards  the  child's 
expenses  such  sums  as  a  Secretary  of  State  may  authorise  (e). 

185.  The  period  of  detention  in  such  schools  is  such  time  as  to 
the  court  may  seem  proper  for  the  teaching  and  training  of  the 
child.    It  must  not  extend  beyond  the  age  of  fourteen  years  (/). 

A  child  may  be  exempted  from  attendance  on  condition  that  he 
attends,  as  a  day  scholar,  some  named  school  which  is  a  certified 
efiicient  school  (g). 

186.  Local  education  authorities  have  the  same  powers  in 
relation  to  certified  day  industrial  schools  as  in  relation  to  certified 
industrial  schools.  They  are  not  obliged  to  provide  for  the  reception 
and  maintenance  of  children  in  certified  day  industrial  schools  (h) . 

187.  The  law  governing  the  expenses  of  day  industrial  schools  is 
the  same  as  that  which  governs  those  of  other  industrial  schools  (i), 
with  the  following  qualifications  : — 

Out  of  moneys  provided  by  Parliament  sums,  in  amounts  and 


(s)  Ctdldren  Act,  1908  (8  Edw.  7,  c.  67),  s.  77  (1).  A  day  industrial  school 
cannot  at  the  same  time  be  a  reformatory  or  an  industrial  school  (s.  77  (3) ). 
When  certified,  it  is  deemed  to  be  a  certified  efficient  school  within  themeaniijg- 
of  the  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79) ),  ibid.,  s.  77  (2) ;. 
and  see  p.  57,  ante). 

{t)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  83;  see  Statutory  Eules  and 
Orders,  1909,  342  (England). 

(a)  See  p.  71,  ante;  and  titles  Infants  and  Children;  Magistrates. 

(5)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  78  (1).  •  ■ 

(c)  Ibid.,  s.  78  (3) ;  Statutory  Eules  and  Orders,  1909,  342,  III.  The  pro- 
visions as  to  transference,  both  in  general  and  to  a  school  of  the  child's  religious 
persuasion,  depend  on  the  existence  within  the  two  and  a  half  miles'  limit  of  a 
school  to  which  the  child  can  be  transferred,  and  on  the  willingness  of  such 
school  to  receive  him  {ibid.,  342,  V.  and  VTI.). 

{d)  As  to  attendance  orders,  see  p.  51,  ante. 

(e)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  79.  The  obligations  of  the 
managers  (Children  Act,  1908  (8  Edw.  7,  c.  67),  ss.  49  and  52)  are  suspended  if 
and  while  the  parent  fails  in  his  undertaking  (Statutory  Eules  and  Orders, 
1909,  342,  I.  and  II.).  The  sum  is  to  be  an  agreed  one— not  more  than  2s. 
a  week  in  London,  Leeds,  and  Bristol,  and  Is.  9d.  elsewhere  in  England  {ih'd., 
328,  I.).    For  forms  of  undertaking,  see  ibid.,  342,  Scheds.  A  and  B. 

(/)  Ibid.,  342,  IV.  Attendance  wiU  not  be  reckoned  unless  at  least  three 
hours'  secular  instruction  be  included  (see  ibid.,  328,  I.). 

(^r)  Ibid.,  342,  VI.    As  to  certified  efficient  schools,  see  p.  57,  ante. 

[h)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  81. 

[i)  Ibid.,  s.  80;  see  p.  77,  ante. 
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upon  conditions  (k)  recommended  by  the  Secretary  of  State  with 
the  approval  of  the  Treasury,  are  payable  towards  the  expenses  of 
day  industrial  schools ;  but  day  industrial  schools  can  earn  no 
grant  unless  they  give  education  of  such  efficiency  as  would  entitle 
them  to  such  grant  if  they  were  public  elementary  schools  (I). 

A  court  ordering  a  child  to  be  sent  to  a  certified  day  industrial 
school  must  also  order  the  parent,  or  other  person  liable  for  the 
child's  maintenance,  to  contribute  to  the  child's  expense  a  sum 
named.  This  sum  is  not  to  exceed  the  sum  declared  by  Order  in 
Council  to  represent  approximately  the  average  daily  cost  of  a  child 
in  such  schools  in  that  locality  (m). 

The  order  is  enforceable  as  an  order  of  affiliation  (n).  The  local 
education  authority  must  obtain  and  enforce  it,  but  has  power  in 
its  discretion  to  remit  the  sum  wholly  or  partly  (o).  If  the  parent 
or  other  person  cannot  pay  he  must  apply  to  the  poor  law  guardians, 
who,  if  satisfied  of  his  inability  to  pay  all  or  part,  must  give  him 
relief  accordingly  (p). 


Sect.  6. 

Day 
Industrial 
Schools. 


Contributions 
by  parent. 


Enforcement 
of  order. 


Part  Vl.^Powers  and  Duties  of  Poor  Law 

Authorities. 

Sect.  1. — In  General. 

188.  The  central  authority  for  poor  law  education  is  the  Local  Poor  law- 
Government  Board.    The  local  authority  are  the  guardians,  or  a  authorities, 
school  district  board  combining  several  parishes   or  unions. 
Guardians  may  either  provide  schools  for  the  children  under  their 

charge  or  utilise  the  system  of  public  elementary  schools  or 
schools  provided  by  school  district  boards  or  schools  voluntarily 
provided  and  known  as  certified  schools.  A  school  district  board  may 
likewise  provide  schools  of  their  own  for  children  of  their  district. 

Sect.  2. — The  Local  Government  Board. 

189.  In  general,  the  education  of  children  under  the  poor  law  is  Orders  of 
poor  relief,  and  is  subject  to  the  direction  and  supervision  of  the  Local 
Local  Government  Board  (g).    The  Board  may  make  orders  and  Board^™^^*^ 

(k)  Such  conditions  must  be  laid  before  Parliament  in  the  same  manner  as 
minutes  of  the  Board  of  Education  relating  to  the  annual  parliamentary  grant 
(Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  80  (b) ;  see  p.  11,  ante). 

Q)  Ibid.,  s.  80  (a);  see  p.  10,  ante. 

(m)  Ibid.,  s.  82  (1).  The  Statutory  Rules  and  Orders,  1909,  fix  it  for  England 
(see  342,  XI.)  at  2s.  a  week  for  London,  Leeds,  and  Bristol,  and  at  Is.  9^.  for 
other  towns. 

(n)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  75  (3);  see  title  Bastardy, 
Vol.  II.,  pp.  4.43  et  seq. 

(o)  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  82  (2) ;  Statutory  Eules  and 
Orders,  1909,  342,  XII.  Sums  paid  under  the  order  must  be  paid  over  to  the 
local  education  authority  in  aid  of  their  elementary  education  expenses  under 
the  Education  Acts,  1870  to  1907.  The  order  is  binding  on  whomsoever  made, 
may  be  varied,  and  may  specify  the  time  for  payment ;  pensions  and  income  may 
be  attached  ;  compare  p.  78,  a?iie. 

(p)  Ibid.,  s.  82  (3). 

(2)  See  title  Poor  Law  for  the  functions  generally  of  thp  Local  Government 
H.L. — VOL.  XII.  G 
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Sect.  2.  regulations,  which  have  statutory  force,  for  the  education  of  children 
The  Local  in  workhouses,  and  for  the  apprenticing  of  children  in  work- 
Government  houses  (r),  and  for  the  appointment  of  schoolmasters  and  school- 

Board.  mistresses  for  workhouses  (s). 

Sect.  3. — Powers  and  Duties  of  Guardians. 
Sub-Sect.  1. — In  General. 

190.  Under  orders  of  the  Local  Government  Board  guardians 
must  secure  that  children  in  workhouses  and  similar  poor  law 
institutions  receive  efficient  elementary  education. 

For  the  purpose  of  providing  such  education  the  guardians  may 
provide  and  maintain  workhouse  schools,  either  in  the  workhouse 
itself  or  separate  from  it,  which  must  be  conducted  in  accordance 
with  the  regulations  contained  in  the  orders  of  the  Local  Govern- 
ment Board.  The  Board  may  require  the  guardians  to  appoint  a 
schoolmaster  and  schoolmistress  for  a  workhouse  as  officers  of  the 
guardians,  and  may  fix  their  duties. 

Guardians  may  also  send  children  from  workhouses  to  public 
elementary  schools,  and  pay  their  fees  (if  any)  (t). 

191.  Agreements  may  also  be  made,  subject  to  the  approval  of 
the  Local  Government  Board,  by  guardians  with  other  guardians 
having  vacant  and  suitable  accommodation,  for  the  maintenance 
and  instruction  by  the  latter  of  children  under  sixteen  years  of  age 
chargeable  to  the  former,  who  are  orphans  or  deserted  by  their 
parents,  or  whose  parents  or  surviving  parent  consent.  Such 
children,  generally  speaking,  are  subject  to  the  guardians  receiving 
them,  so  long  as  they  are  in  their  charge,  as  though  they  were 
children  chargeable  to  the  parish  or  union  of  those  guardians  (m). 

Guardians  may  contribute  towards  such  of  the  expenses 
of  providing,  enlarging,  or  maintaining  any  public  elementary 
school  as  are  certified  by  the  Board  of  Education  to  have  been 
incurred,  wholly  or  partly,  in  respect  of  scholars  taught  at  the 
school  who  are  either  resident  in  a  workhouse  or  in  an  institution 
to  which  they  have  been  sent  by  the  guardians  from  a  workhouse 
or  who  are  boarded  out  by  the  guardians  (v).  Guardians  may  make 
similar  contributions  towards  expenses  incurred  by  a  local  educa- 
tion authority  in  respect  of  any  certified  special  class  or  school  for 
defective  or  epileptic  children  (w). 

Board  witli  regard  to  poor  relief,  and  for  the  substitution  of  the  Board  in  the 
Poor  Law  Acts  for  the  Poor  Law  Board  and  the  Poor  Law  Commissioners. 
The  inspection  of  poor  law  schools  is  now,  in  many  cases,  conducted  by  the 
inspectors  of  the  Board  of  Education  on  behalf  of  the  Local  Government 
Board  (see  circular  of  last-named  Board,  14th  March,  1904). 

(r)  Poor  Law  Amendment  Act,  1834  (4  &  5  Will.  4,  c.  76),  ss.  15,  42.  Por 
apprenticeship,  see  titles  Infants  and  Children  ;  Master  and  Servant. 
(s)  Ibid.,  ss.  46,  109. 

(t)  The  powers  are  involved  in  the  general  power  to  give  relief  in  pursuance  of 
orders  of  the  Local  Government  Board  and  their  predecessors ;  see  title  Poor  Law. 

(u)  Poor  Law  Amendment  Act,  1851  (14  &  15  Vict.  c.  105),  s.  6;  amended  by 
Poor  Law  Amendment  Act,  1866  (29  &  30  Vict.  c.  113),  s.  16;  and  see  Statute 
Law  Eevision  Act,  1893  (56  &  57  Vict.  c.  14). 

{v)  Elementary  Education  Act,  1900  (63  &  64  Vict.  c.  53),  s.  2. 
(w)  Elementary  Education  (Defective  and  Epileptic  Children)  Act,  1899  (62 
&  63  Vict.  c.  32),  s.  9 ;  and  see  p.  42,  ante. 
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192.  The  guardians  of  a  parish  or  union  not  combined  in  a 
school  district  may,  with  the  consent  of  a  district  board,  upon  terms 
to  be  agreed  between  the  parties,  subject  to  the  approval  of  the  Local 
Oovernment  Board,  send  to  the  district  school  any  poor  children, 
being  chargeable  to  such  parish  or  union,  who  are  orphans  or  are 
■deserted  by  their  parents,  or  whose  parents  or  surviving  parent  or 
guardians  consent  (x). 

193.  Guardians  must  contribute  towards  the  expenses  of  main- 
taining in  a  certified  industrial  school  a  child  who  has  at  their 
instance,  or  at  the  instance  of  the  managers  of  a  poor  law  school, 
been  sent  there  as  a  refractory  child  or  as  the  child  of  a  criminal 
parent  (y). 

194.  Guardians  may  send  any  poor  deaf  and  dumb  or  blind 
child  who  is  an  idiot  or  imbecile,  or  who  is  resident  in  a  workhouse 
or  in  an  institution  to  which  he  has  been  sent  by  guardians  from  a 
workhouse,  or  who  is  boarded  out  by  guardians,  to  a  certified  school 
as  defined  below  (z),  and  subject  to  the  conditions  applicable  to 
certified  schools,  or,  with  the  approval  of  the  Local  Government 
Board,  to  any  school  fitted  for  the  reception  of  such  a  child,  though 
not  so  certified  (a) . 

195.  Out-relief  may  not  be  given  by  guardians  to  the  parent 
■of  any  child  above  the  age  of  five  years  who  does  not  attend  school 
in  accordance  with  the  bye-laws  of  the  local  education  authority  (b), 
■except  upon  condition  that  elementary  education  in  reading, 
writing,  and  arithmetic  be  provided  for  the  child,  for  which  purpose 
the  guardians  must  give  further  relief,  if  necessary.  It  may  not  be 
made  a  condition  of  the  granting  or  withholding  of  such  relief  to 
■a  parent  that  a  child  does  or  does  not  attend  any  particular  public 
■elementary  school.  Guardians  may  not  give  out-relief  to  a  parent 
to  enable  him  to  pay  more  than  the  ordinary  fee  payable  at  the 
school,  or  more  than  the  fee  they  are  permitted  to  pay  in  the  case 
of  a  poor  parent  not  being  a  pauper  (c). 

Eelief  so  payable  is  poor  relief,  and  is  payable  out  of  the 
common  fund  of  the  guardians,  or,  in  the  case  of  a  union  in  the 
metropolis,  out  of  the  Metropolitan  Common  Poor  Fund,  in  which 
case  it  is  repayable  to  the  guardians  accordingly  {d). 

(x)  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict.  c.  101),  s.  51  ;  Poor  Law 
Amendment  Act,  1866  (29  &  30  Vict.  c.  113),  s.  16  ;  Statute  LawEevision  Act, 
1874  (No.  2)  (37  &  38  Vict.  c.  96)  ;  Statute  Law  Eevision  Act,  1893  (56  &  57 
Vict.  c.  14).    As  to  school  districts,  see  p.  85,  post. 

{y)  Cluldren  Act,  1908  (8  Edw.  7,  c.  67),  ss.  58  (5),  74  (11) ;  see  pp.  71,  72, 
<inte. 

(z)  See  p.  84,  post. 

(a)  Except  with  respect  to  the  particular  classes  of  blind  and  deaf  children 
referred  to,  the  function  of  educating  such  children  is  exercisable  by  local 
education  authorities  (Elementary  Education  (Blind  and  Deaf  Children)  Act, 
1893  (56  &  57  Vict.  c.  42),  ss.  2,  13 ;  Poor  Law  (Certified  Schools),  Act,  1862 
(25  &  26  Vict.  c.  43),  s.  10;  Poor  Law  Amendment  Act,  1868  (31  &  32  Vict, 
c.  122),  s.  42) ;  and  see  p.  41,  ante.  Eor  certified  schools  for  poor  law  purposes, 
see  p.  84,  post. 

(b)  As  to  bye-laws,  see  p.  58,  ante. 

(c)  For  payments  for  non-paupers,  see  p.  84,  post. 

(d)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  40;  Elementary 
Education  Act,  1880  (43  &  44  Vict.  c.  23),  s.  5.    Payments  in  respect  of  fees 
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196.  If  the  parent,  not  being  a  pauper,  of  a  child  attending  or 
about  to  attend  a  public  elementary  school  satisfies  the  guardians 
that  he  is  unable  by  reason  of  poverty  to  pay  the  ordinary  fee 
charged  at  the  school,  the  guardians  must  pay  the  whole  fee  or 
such  part  as  the  parent  cannot  pay,  up  to  a  limit  of  Scl.  a  week. 
Attendance  or  non-attendance  at  any  particular  school  other  than 
that  selected  by  the  parent  may  not  be  made  a  condition  of  any  such 
payment.  Such  payments  do  not  impose  any  disablement  or 
disqualification  upon  a  parent  (e). 

Sub-Sect.  2. — Certified  Schools. 

197.  The  guardians  may  send  any  poor  child  (/),  who  is  an 
orphan  or  deserted  by  his  parents,  or  whose  parents  or  surviving 
parents  consent,  to  a  certified  school  (g),  the  managers  of  which 
are  willing  to  receive  him,  and  may  pay  such  reasonable  expenses 
of  the  maintenance,  clothing,  and  education  of  the  child  while  it  is 
at  the  school,  including  the  expenses  of  conveyance  to  and  from  the 
school,  and,  in  the  case  of  death,  of  burial,  as  may  be  sanctioned  by 
the  Local  Government  Board.  The  expenses  so  incurred  are 
chargeable  to  the  same  fund  and  in  the  same  manner  as  would 
be  relief  otherwise  supplied  to  the  child  (li). 

198.  The  guardians  may  remove  a  child  from  a  certified  school 
whenever  they  think  fit.  They  must  remove  any  child,  if  ordered 
to  do  so  by  the  Local  Government  Board,  when  the  Board  think 
that  any  person  is  aggrieved  by  the  child  being  kept  at  the  school 
(in  which  case  engagements  made  by  the  guardians  for  the  payment 
of  the  charges  of  the  child  become  void  for  the  future),  or  if  they 
are  required  to  remove  the  child  by  the  managers  of  the  school. 

The  guardians  may  not  in  any  case  keep  a  child  at  a  certified 
school  against  the  will  of  the  parents  or  surviving  parent,  or,  if  the 
child  be  over  the  age  of  fourteen  years,  against  its  own  will  (i). 

199.  A  certified  school  is  a  school  (/<;)  certified  by  the  Local 
Government  Board,  after  being  inspected  and  reported  upon  by  a 
person  appointed  by  the  Board,  as  a  school  suitable  to  receive 
children  sent  there  by  guardians  in  pursuance  of  their  powers 
under  the  above-mentioned  rules. 


may  be  made  directly  to  the  sctool  authority  instead  of  to  the  parent  {Re 
Darlington  Union  Guardians  (1875),  32  L.  T.  320).  As  to  the  metropolis,  see 
p.  88,  post. 

(e)  Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79),  s.  10;  and  see, 
as  to  fees  in  public  elementary  schools,  p.  30,  ante. 

(/)  Eor  the  purpose  of  the  rules  with  regard  to  certified  schools,  "  child" 
includes  illegitimate  child,  and  in  the  case  of  an  illegitimate  child  the  consent  of 
the  mother,  if  she  has  the  care,  custody,  or  possession  of  the  child,  is  suflficient 
compliance  with  requirements  as  to  the  consent  of  the  parent  (Poor  Law 
Amendment  Act,  1868  (31  &  32  Vict,  c.  122),  s.  23). 

(q)  For  definition,  see  infra. 

(h)  Poor  Law  (Certified  Schools)  Act,  1862  (25  &  26  Vict.  c.  43),  ss.  1,  6,  8 ; 
Divided  Parishes  and  Poor  Law  Amendment  Act,  1882  (45  &  46  Vict.  c.  58), 
s.  13.  Eor  rules  as  to  religious  persuasion  in  the  case  of  certified  schools,  see 
p.  90,  post. 

(i)  Poor  Law  (Certified  Schools)  Act,  1862  (25  &  26  Vict.  c.  43),  ss.  3,  5,  1. 
(k)  The  word  "  school,"  for  the  purpose  of  the  rules  with  regard  to  certified 

schools,  extends  to  any  institution  established  for  the  instruction  of  blind,  deaf, 
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The  Local  Government  Board  may,  if  they  are  dissatisfied  with      Sect.  3. 
the  conduct  of  the  school,  after  giving  not  less  than  three  months'  Powers  and 
notice  to  the  managers  of  the  school,  withdraw  the  certificate  {I).         Duties  of 

Guardians. 

200.  A  certified  school  must,  so  long  as  any  child  sent  by  — r 
guardians  is  received  in  it,  be  open  to  the  visits  and  inspection  of  of  schooK 
inspectors  appointed  by  the  Local  Government  Board,  who  are  to 
examine  into  the  conduct  of  the  school  and  the  treatment  of  the 
children  as  they  think  fit,  and  to  report  to  the  Board,  and  the  school 

must  also  be  open  at  all  reasonable  times  to  the  inspection  of  any 
guardian  appointed  for  the  purpose  by  the  board  of  guardians  to 
which  he  belongs,  and  which  has  sent  any  child  to  the  school  (w). 

Sect.  4. — District  Boards. 
Sub-Sect  1. — Formation  of  School  Districts. 

201.  The  Local  Government  Board  may  make  orders  combining 
unions,  or  parishes  not  in  union,  into  school  districts  for  the 
management  of  any  class  or  classes  of  infant  poor  not  above  the 
age  of  sixteen  years,  who  are  chargeable  to  any  such  parish  or 
union,  and  are  orphans  or  are  deserted  by  their  parents,  or  whose 
parents  or  surviving  parent  or  guardians  consent  to  the  placing 
of  the  child  in  the  school  of  the  district  (n).  A  school  district  may 
not  include  any  parish  any  part  of  which  would  be  more  than 
:fifteen  miles  from  any  other  part  of  the  district,  unless  the  major 
part  of  the  guardians  of  the  unions  or  parishes  not  in  union 
previously  consent  to  the  proposed  combination  (o). 

The  Local  Government  Board  may  alter  any  school  district  by 
adding  to  it,  or  taking  away  from  it,  any  parish  or  union,  and  may 
also  dissolve  any  school  district  (p).    Where  the  component  unions 

dumb,  lame,  deformed  or  idiotic  persons,  but  does  not  apply  to  any  certified 
reformatory  school  (Poor  Law  (Certified  Scbools)  Act,  1862  (25  &  26  Vict.  c.  43), 
s.  10).  For  reformatory  schools,  see  p.  70,  ante.  For  the  powers  of  guardians 
as  to  blind  or  deaf  children,  see  p.  83,  ante. 

{I)  Poor  Law  (Certified  Schools)  Act,  1862  (25  &  26  Vict.  c.  43),  s.  2. 

(m)  Ihid.,  s.  4  ;  and  for  inspection  of  poor  law  schools,  see  note  {q),  p.  81,  ante. 

(n)  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict.  c.  101),  s.  40. 

(o)  Hid.,  s.  40,  and  Poor  Law  (Schools)  Act,  1848  (11  &  12  Vict.  c.  82),  s.  1. 
As  to  what  will  be  deemed  a  consent  of  the  major  part  of  the  guardians,  see  title 
Poor  Law. 

[p)  In  the  case  of  such  alterations,  adjustments  in  respect  of  contributions  and 
obligations  are  to  be  made  by  the  Local  Government  Board  (Poor  Law  Amend- 
ment Act,  1844  (7  &  8  Vict.  c.  101),  s.  43  ;  Poor  Law  Am.endment  Act,  1867  (30  & 
•31  Vict.  c.  106),  s.  16  (repealed  by  the  Statute  LawEevision  Act,  1875) ).  In  the 
case  of  dissolution  the  Local  Grovernment  Board,  subject  to  various  statutory 
provisions,  may  make  orders  with  reference  to  adjustments  of  property  and  other 
matters  to  enable  the  affairs  of  the  board  of  a  dissolved  district  to  be  wound  up 
(Metropolitan  Poor  Amendment  Act,  1869  (32  &  33  Vict.  c.  63),  s.  1  ;  Dissolved 
Boards  of  Management  and  Guardians  Act,  1870  (33  &  34  Vict.  c.  2) ;  Poor  Law 
{Dissolution  of  School  Districts  and  Adjustments)  Act,  1903  (3  Edw.  7,  c.  19), 
s.  1 ;  Poor  Law  Authorities  (Transfer  of  Property  Act),  1904  (4  Edw.  7,  c.  20), 
s.  1  (altering  the  law  as  decided  in  Morton  v.  Banh  of  England,  [1904]  1  Ch. 
664) ).  For  the  power  of  authorities  affected  by  the  alteration  or  dissolution 
of  a  school  district  to  make  agreements  for  adjustments,  and  for  the  applica- 
tion to  such  agreements  of  s.  62  of  the  Local  Government  Act,  1888  (51  &  52 
Vict.  c.  41),  see  Poor  Law  Authorities  (Dissolution  of  School  Districts  and 
Adjustments)  Act,  1903  (3  Edw.  7,  c.  19),  s.  2  (1). 
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Sect.  i.  or  parishes  of  such  a  district  are  formed  into  one  union,  the 
District  guardians  of  the  latter  take  over  the  property  and  liabilities  of  the 
Boards.     board  of  the  district,  and  the  board  is  dissolved  (q). 

Sub-Sect.  2. — Constitution  of  District  Boards. 

202.  For  every  school  district  a  district  board  must  be  consti- 
tuted composed  of  members  to  be  elected  by  the  guardians,  or,  in 
the  case  of  a  parish  where  there  are  no  guardians,  by  the  overseers, 
from  qualified  persons  rated  within  the  district  to  the  relief  of  the 
poor,  and,  conditionally,  of  ex-offi,cio  members. 

The  amount  of  the  qualification  of  the  elected  members  is  to  be 
fixed  by  the  Local  Government  Board,  but  the  Board  may  not 
require  a  qualification  exceeding  the  net  annual  value  of  £40  (r). 

A  district  board  may  hold  property  on  behalf  of  their  district  as 
a  corporation,  and  may  sue  and  be  sued  as  a  corporation  by  the 
name  of  the  board  of  management  of  the  district  school  (s). 

Sub-Sect.  3. — Foivers  and  Duties  of  District  Boards. 

203.  A  district  board  is  constituted  for  the  maintenance  of  a 
school  (a),  and  must,  if  so  directed  by  the  Local  Government  Board 
with  the  consent  in  writing  of  a  majority  of  the  district  board  (&),. 
provide  for  that  purpose  such  suitably  equipped  buildings  as  may 
be  approved  by  the  Local  Government  Board  for  the  purpose  of  the 
relief  and  management  of  the  poor  to  be  received  into  the  school  (c). 

204.  A  district  board  has  such  of  the  powers  of  guardians  for  the 
relief  and  management  of  the  poor  within  the  school  of  the  district, 
and  for  the  appointment,  payment,  and  control  of  paid  ofiicers,  as 
the  Local  Government  Board  may  direct,  and  a  district  board  may, 
for  the  purpose  of  providing  buildings  for  a  school,  exercise,  subject 
to  any  order  of  the  Local  Government  Board,  the  powers  of 
guardians  for  the  purchase  or  hire  of  land  and  buildings,  and  the 
orders  of  a  district  board  are  to  be  obeyed  and  enforced  as  are  orders 
of  guardians  {d). 


(2)  Metropolitan  Poor  Amendment  Act,  1869  (32  &  33  Vict.  c.  63),  s.  2, 
wliich,  semhle,  applies  outside  the  metropolis ;  Poor  Law  Authorities  (Transfer  of 
Property)  Act,  1904  (4  Edw.  7,  c.  20),  s.  1. 

(r)  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict.  c.  101),  s.  42.  The  chairman 
of  each  board  of  guardians  in  the  district  may  act  as  an  ex-officio  member  {ibid.). 
For  the  application  to  district  boards  of  certain  rules  applicable  to  boards  of 
guardians  in  respect  of  resignations,  abortive  elections,  vacancies,  de  facto 
guardians,  and  disqualification  of  paid  officers,  contractors,  and  others,  see  Poor 
Law  (Schools)  Act,  1848  (11  &  12  Vict.  c.  82),  s.  2,  applying  the  provisions  (as 
amended)  of  the  Poor  Law  Amendment  Act,  1842  (5  &  6  Vict.  c.  57),  and  title 
PooB  Law.  As  to  the  rule  in  case  of  a  union  or  parish  which  has  a  represen- 
tative on  a  district  board  being  added  to  or  formed  into  a  union,  see  Metro- 
politan Poor  Amendment  Act,  1869  (32  &  33  Vict.  c.  63),  s.  7,  which,  semhle, 
applies  outside  the  metropolis  in  the  same  manner  as  s.  2  ;  see  note  (2), 
supra. 

(s)  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict.  c.  101),  s.  45. 

la)  Ihid.,  s.  42. 

(6)  See  note  (o),  p.  85,  ante. 

(c)  Ibid.,  s.  43. 

{d)  Ibid.,  ss.  43,  44.   Por  the  power  to  dispose  of  land,  see  Poor  Law  Amend- 
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205.  The  Local  Government  Board  have  the  same  powers  of  Sect,  4. 
control  and  direction  in  respect  of  the  proceedings  of  a  district  District 
board,  and  of  committees  of  the  board,  and  in  respect  of  the  paid  Boards, 
officers  of  the  board,  as  they  have  in  respect  of  the  proceedings  and 

paid  officers  of  guardians  (e). 

206.  Any  of  His  Majesty's  inspectors  of  schools  may,  at  any  Inspection, 
time,  visit  a  district  school  and  examine  into  the  proficiency  of  the 
scholars  (/"). 

207.  A  district  board  may  receive  into  a  district  school  and  Outside 
control  and  manage  children  sent  there  by  guardians  from  outside  children, 
the  district  (g) . 

Sub-Sect.  4. — Expenses  of  District  Boards  {h). 

208.  All  expenses  incurred  by  a  district  board  in  respect  of  the  Apportion- 
provision,  maintenance,  and  equipment  of  buildings,  the  provision  ™^°^ggg 
of  school  and  industrial  material,  and  the  salaries  of  officers  and  parishes! 
servants,  and  all  other  expenses  incurred  incidentally  or  on  the 
common  account  of  the  parishes  and  unions  forming  the  district, 

are  to  be  borne  by  those  parishes  and  unions  severally,  according  to 
the  annual  rateable  value  of  the  property  therein  comprised,  to  be 
determined  according  to  the  valuation  lists  in  force  in  such  unions 
and  according  to  the  latest  poor  rate  for  the  time  being  of  parishes 
not  in  union. 

All  other  expenses  incurred  in  the  relief  of  any  child  under  the 
management  of  a  district  board  are  to  be  separately  charged  by  the 
district  board  to  the  parish  or  union  from  which  the  child  was 
sent  (i). 

209.  A  district  board  must  call  upon  the  parishes  and  unions  Contribution 
forming  the  district  for  such  contributions  as  they  deem  requisite,  parishes, 
and  must  give  notice  in  a  prescribed  form  and  manner,  not  less  than 
fourteen  days  before  each  contribution  becomes  due,  to  the  clerk  to 

the  guardians,  and  to  two  at  least  of  the  overseers  or  other  officers 
authorised  to  levy  poor  rates  (k). 


ment  Act,  1851  (14  &  15  Vict.  c.  105),  s.  17.  For  tlie  application,  with  the 
necessary  modifications,  of  the  rules  relating  to  the  superannuation  of  otficers 
of  boards  of  guardians  to  officers  and  servants  of  district  boards,  see  Poor  Law 
Officers'  Superannuation  Act,  1896  (59  &  60  Vict.  c.  50),  s.  14 ;  and  title  Poor 
Law. 

(e)  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict.  c.  101),  s.  43;  see  title 
Poor  Law. 

(/)  Ibid.,  s.  43 ;  and  see  note  {q),  p.  81,  ante. 

(g)  See  p.  83,  ante. 

(h)  For  grants  by  county  and  county  borough  councils  in  aid  of  the  educational 
expenses  of  poor  law  authorities,  see  p.  88,  post. 

{i)  Poor  Law  Amendment  Act,  1868  (31  &  32  Vict.  c.  122),  s.  11;  Poor 
Law  Amendment  Act,  1844  (7  &  8  Vict.  c.  101),  s.  47 ;  13  &  14  Vict.  c.  11 ; 
Metropolitan  Poor  Act,  1867  (30  &  31  Vict.  c.  6),  ss.  47,  48,  55 ;  Statute  Law 
Eevision  Act,  1875  (38  &  39  Vict.  c.  66), 

{Jc)  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict.  c.  101),  s.  46.  For  the  remedy 
in  the  event  of  default  by  guardians  to  pay  contributions,  see  ibid.,  s.  46 ;  and 
for  remedies  by  and  against  guardians  generally,  see  title  Poor  Law. 


88 


Education. 


Sect.  4. 

District 
Boards. 

Borrowing. 


Audit. 


210.  A  district  board  may  borrow  upon  the  security  of  the  future 
poor  rates  of  the  parishes  and  unions  forming  the  district  to  meet 
expenditure  representing  charges  of  a  capital  or  permanent  nature, 
upon  the  conditions  applicable  in  the  like  case  to  guardians.  But 
no  loan  may  be  such  as  to  cause  the  total  debt  of  the  district  board 
to  exceed  one-sixteenth  of  the  annual  rateable  value  of  the  district, 
unless  the  limit  be  extended  by  the  Local  Government  Board  in 
manner  similar  to  that  applicable  to  loans  to  guardians  (1). 

The  accounts  of  a  district  board  are  audited  by  an  auditor 
appointed  by  the  Local  Government  Board.  The  rules  with 
reference  to  the  audit  of  accounts  relating  to  the  relief  of  the  poor 
apply,  generally,  wifch  various  additions,  to  the  audit  of  accounts  of 
district  boards  {m). 


Grants  by- 
county  and 
county 
borough 
councils. 


Sect.  5. — Grants  to  Poor  Law  Autho7'ities  by  Councils  in 
respect  of  Education. 

211.  Councils  of  counties  and  of  county  boroughs  are  required 
to  make  grants  (in  substitution  for  certain  grants  formerly  paid  out 
of  the  Exchequer)  to  guardians  of  unions  or  officers  for  any  other 
area,  wholly  or  partly  in  the  county  or  county  borough,  of  such 
sums  as  the  Local  Government  Board  certify  to  be  due  in  respect 
of  the  remuneration  of  teachers  in  poor  law  schools,  and  also  to 
pay  to  the  guardians  any  school  fees  paid  by  them  for  pauper 
children  sent  from  a  workhouse  to  a  public  elementary  school 
outside  the  workhouse,  and  also,  except  in  London,  to  make  annual 
grants  on  a  prescribed  scale  to  guardians  of  unions  wholly  or  partly 
in  their  area,  in  respect  of  the  cost  of  officers  (other  than  teachers  in 
poor  law  schools)  of  the  union,  and  of  district  schools  to  which 
the  union  contributes  {n). 


Nomination 
of  members 
by  Local 
Government 
Board. 


Sect.  6. — Rules  specially  applicable  to  the  Metropolis. 

212.  The  Local  Government  Board  may  nominate  as  members 
of  a  school  district  board  in  the  metropolis  (o)  such  persons  as  they 
think  fit,  being  justices  of  the  peace  for  any  county  or  place, 
resident  in  the  school  district,  or  ratepayers  resident  in  that 
district,  and  assessed  to  the  poor  rate  therein  on  an  annual  rateable 
value  of  not  less  than  £40,  but  so  that  the  number  of  nominated 


(l)  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict.  c.  101),  s.  44;  Poor  Law 
Act,  1889  (52  &  53  Vict.  c.  56),  s.  2  (5)  (repealing  previous  provisions  for  certain 
purposes)  ;  compare  Poor  Law  (Schools)  Act,  1848  (11  &  12  Vict.  c.  82),  s.  1  ; 
Poor  Law  Act,  1897  (60  &  61  Vict.  c.  29),  s.  1 ;  and  see  title  Poor  Law  as  to 
loans  to  guardians. 

(m)  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict.  c.  101),  s.  49  ;  District 
Auditors  Act,  1879  (42  &  43  Vict.  c.  6) ;  see  title  Poor  Law  for  general  provisions 
with  reference  to  the  audit  of  poor  law  accounts. 

(n)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  ss.  24  (2),  26,  34 ;  and 
see  titles  Poor  Law  ;  Local  Government. 

(o)  For  definitions,  see  title  Metropolis  ;  Metropolitan  Poor  Act,  1867  (30  & 
31  Vict.  c.  6),  s.  3 ;  and  Metropolis  Local  Management  Act,  1855  (18  &  19  Vict, 
c.  120),  8.  250. 
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members  does  not  exceed  one-third  of  the  number  of  elected 
members  (p). 

213.  Guardians  and  managers  of  any  school  or  asylum  district 
in  the  metropolis  (q)  may,  with  the  consent  of  the  Local  Government 
Board,  provide  and  maintain  ships  to  train  boys  for  the  sea  service. 
Every  ship  so  provided  is  a  school  or  asylum  within  the  meaning 
of  the  poor  law  Acts  (r). 

214.  The  following  purposes — namely,  the  salaries  (s)  of  all  officers 
employed  by  a  school  district  board  (if  the  appointment  of  such 
officer  is  approved  by  the  Local  Government  Board),  the  mainten- 
ance of  pauper  children  in  workhouse,  district,  certified,  or  licensed 
schools  (i),  the  instruction  of  orphans  or  deserted  children  placed 
out  by  the  guardians  with  the  consent  of  the  Local  Government 
Board — are  purposes  in  respect  of  which  expenses  incurred  by 
guardians  in  the  metropolis  are  repayable  out  of  the  Metropolitan 
Common  Poor  Fund  (u). 

Sect.  7. — Religious  Instruction. 

215.  The  general  principle  of  the  Poor  Law  Acts  is  that  the  instruction 
religious  instruction,  if  any,  which  a  child  in  a  workhouse  or  ii^fa^thof 
other  poor  law  school  receives  must  be  in  accordance  with  the 
religious  faith  which  he  or  his  parents  profess  (a). 

216.  The  Local  Government  Board  may  not  make  any  order  Orders  of 
regulating  poor  relief  which  authorises  the  education  of  any  child  in 

a  workhouse  school  in  any  religious  creed,  other  than  that  professed  Board!^™^'^ 
by  its  parents  or  surviving  parents,  if  any  such  parent,  or,  in  the 
case  of  an  orphan  child,  the  godfather  or  godmother,  objects.  A 
substantially  similar  rule  applies  to  regulations  for  the  conduct  of 
district  schools  (&). 

217.  In  every  workhouse  or  district  school  due  inquiry  is  to  be  Creed 
made  into,  and  a  register  kept  of,  the  religious  creed  of  every  register, 
inmate.    In  the  case  of  children  under  twelve,  the  creed  entered  is 

to  be  that  of  the  father  or,  if  that  is  not  known,  of  the  mother  (c). 


(p)  Metropolitan  Poor  Act,  1867  (30  &  31  Vict.  c.  6),  s.  49. 
(g')  For  asylums  and  asylum  districts,  see  titles  Poor  Law  ;  Public  Health. 
(r)  Metropolitan  Poor  Amendment  Act,  1869  (32  &  33  Vict.  c.  63),  s.  11. 
(s)  Metropolitan  Poor  Amendment  Act,  1870  (33  &  34  Vict.  c.  18),  s.  2. 
Salaries  "  includes  "  rations." 

{t)  Metropolitan  Poor  Act,  1867  (30  &  31  Vict.  c.  6),  s.  69  ;  and  see  Metro- 
politan Poor  Act,  1897  (61  &  62  Vict.  c.  45),  s.  1. 

(tt)  Metropolitan  Poor  Amendment  Act,  1869  (32  &  33  Vict.  c.  63),  s.  21.  For 
the  Metropolitan  Common  Poor  Fund,  see  title  Poor  Law. 

(a)  This  section  states  only  in  outline  the  provisions  in  question,  which 
exhibit  some  overlapping,  such  as  is  not  infrequent  in  poor  law  legislation, 
accompanied  by  varying  phraseology ;  the  main  purport  of  the  legislation  is 
clear.  For  a  saving  of  the  principle  where  the  guardians  are  placed  in  loco 
parentis,  compare  Poor  Law  Act,  1889  (52  &  53  Vict.  c.  56),  s.  1  (6). 

(6)  Poor  Law  Amendment  Act,  1834  (4  &  5  "Will.  4,  c.  76),  s.  19  ;  Poor  Law 
Amendment  Act,  1844  (7  &  8  Vict.  c.  101),  s.  43,  which  substitutes  for  district 
schools  the  next  of  kin  for  the  godparents  in  case  of  orphans  or  deserted 
children. 

(c)  Poor  Law  Amendment  Act,  1868  (31  &  32  Vict.  c.  122),  ss.  16,  17. 
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Any  question  arising  as  to  the  correctness  of  the  register  is  to  be 
determined  by  the  Local  Government  Board  (cl). 

The  register  is  to  be  open  to  the  inspection  of  ratepayers,  and  of 
the  minister  of  the  nearest  place  of  worship  of  any  denomination  (e). 

218.  Any  such  minister  may,  in  accordance  with  regulations  of 
the  Local  Government  Board,  visit  and  instruct  any  inmate  of  any 
such  workhouse  or  school  entered  in  the  register  as  belonging  to 
his  denomination,  unless  the  inmate,  being  over  the  age  of  fourteen 
years,  after  at  least  one  visit,  makes  objection  (/). 

219.  No  child,  who  is  regularly  so  visited  and  instructed,  may, 
if  his  parents  or  surviving  parent,  or  in  the  case  of  an  orphan  or 
deserted  child,  the  minister  who  instructs  him,  make  request  in 
writing  to  that  effect,  be  instructed  in,  or  be  permitted  to  attend  the 
worship  of,  any  other  religious  creed.  But  this  rule  does  not  apply 
to  a  child  over  twelve  years  who  desires  such  other  instruction  or 
worship  and  is  considered  by  the  Local  Government  Board  to  be 
competent  to  exercise  a  judgment  on  the  matter  (gf). 

220.  The  parent,  responsible  relative,  or  godparent  of  any  child 
in  a  workhouse  or  district  school,  not  belonging  to  the  Church  of 
England,  may  apply  to  the  Local  Government  Board  that  the  child 
be  sent  to  a  certified  school  established  for  children  of  the  religion 
to  which  the  child  belongs,  and  the  Board  may  order  that  the 
application  be  granted.  The  guardians  must  then  send  the  child 
to  the  school  and  maintain  it  there  in  accordance  with  the  rules 
relating  to  certified  schools  (h). 

221.  A  child  may  not  be  sent  to  a  certified  school  which  is 
conducted  on  the  principles  of  any  religious  denomination  to  which 
the  child  does  not  belong  (a). 


Part  VII. — Universities,  and  Schools  under 
the  Public  Schools  Acts. 

Sect.  1. —  Universities  in  General. 

Origin  and         222.  A  university  is  nowhere  legally  defined.    The  term  is 
character-      usually  understood  to  mean  a  body  incorporated  for  the  purposes^ of 
learning  (fe),  with  various  endowments  and  privileges.    Such  bodies 


{d)  Poor  Law  Amendment  Act,  1868  (31  &  32  Yict.  c.  122),  s.  18. 
(e)  Ibid.,  8. 19. 

(/)  Ibid.,  B.  20,  which  is  apparently  intended  to  replace  analogous  provisions 
ins.  19  of  the  Poor  Law  Amendment  Act,  1834  (4  &  5  Will.  4,  c.  76),  and  in 
s.  43  of  the  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict.  c.  101). 

{g)  Poor  Law  Amendment  Act,  1868  (31  &  32  Vict.  c.  122),  s.  22. 

(/i)  Poor  Law  Amendment  Act,  1866  (29  &  30  Vict.  c.  113),  s.  14. 

(a)  Poor  Law  (Certified  Schools)  Act,  1862  (25  &  26  Vict.  c.  43),  s.  9. 

(5)  The  word  universitas,  origmally  applicable  to  any  corporate  body,  became 
appropriated  to  the  learned  Corporations  (see  Pollock  and  Maitland,  History  of 
English  Law,  2nd  ed..  Vol.  I.,  p.  495).  As  to  universitas,  see  Gierke, 
Political  Theories  of  the  Middle  Ages,  Maitland's  Introduction,  pp.  xviii.— xhii. 
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were  anciently  founded  by  papal  bull  (c)  or  charter  (d),  later  by     Sect.  i. 
royal  charter  or  Act  of  Parliament.     They  ordinarily  contain  Universities 
colleges,  which  are  independent  corporations  similarly  founded.  General. 

The  constitution,  functions,  and  privileges  of  universities  are 
governed  by  the  terms  of  their  instruments  of  foundation,  or  by  Acts 
of  Parliament.  In  so  far  as  there  can  be  said  to  be  any  general  law 
relating  to  universities  or  their  colleges,  it  belongs,  strictly  speaking, 
either  to  the  law  of  corporations  or  to  that  of  charitable  trusts  (e). 
But  the  statutes  and  instruments  of  foundation  relating  to  indi- 
vidual universities  do  in  fact  result  in  producing  characteristics 
capable  to  some  extent  of  classification. 

A  university  usually  consists  of  a  chancellor,  a  body  of  graduates, 
and  students.  Its  government  is  usually  provided  for  by  the 
creation  of  a  council  or  senate,  which  acts  as  the  executive,  and  has 
an  initiative  in  such  legislation  as  the  university  is  empowered  to 
carry  out,  sometimes  subject  to  the  King  in  Council,  sometimes 
with  the  further  assent  of  Parliament. 

It  is  one  of  the  privileges  of  a  university  to  confer  degrees  on 
those  of  its  students  who  satisfy  the  necessary  conditions  {J).  The 
older  universities  have  enjoyed  special  privileges  of  jurisdiction 
over  their  members  (g).  Their  libraries  have  certain  rights  under 
the  Copyright  Acts  (h),  and  Oxford  and  Cambridge  have  rights  as 
regards  their  presses  (i).  The  Universities  of  Oxford,  Cambridge, 
and  London  elect  representatives  to  Parliament  (j). 

A  university  which  teaches  in  addition  to  conferring  degrees  will 


(c)  See  title  Corporations,  Vol.  VIII.,  p.  314. 

(d)  Sometimes  confirmed  by  Act  of  Parliament.  See,  as  to  Oxford  and 
Cambridge,  stat.  (1571)  13  Eliz.  c.  29 ;  4  Co.  Inst.  227. 

(e)  See  titles  Charities,  Vol.  IV.,  p.  101 ;  Corporations,  Vol.  VIII.,  p.  229, 
and  passim. 

(/)  Certain  universities  have  power  to  hold  qualifying  examinations  in 
medicine,  and  to  be  represented  on  the  General  Medical  Council.  See 
Medical  Acts,  1858  (21  &  22  Vict.  c.  90)  and  1886  (49  &  50  Vict.  c.  48),  vrhich 
apply  to  Oxford,  Cambridge,  Durham,  London,  and  Manchester,  and  have 
been  extended  to  Birmingham  (63  &  64  Vict.  c.  xix.),  Liverpool  (3  Edw.  7, 
c.  ccxxxii.),  Leeds  (4  Edw.  7,  c.  xxxv.),  Sheffield  (5  Edw.  7,  c.  olii.),  and  Bristol 
(9  Edw.  7,  c.  xlii.).  As  to  women's  qualifications,  see  Medical  Act,  1876 
(39  &  40  Vict.  c.  41) ;  see  also  title  Medicine  and  Pharmacy.  Such  privileges 
as  belong  to  the  graduates  of  Oxford,  Cambiidge,  and  London  Universities 
(in  respect  of  offices  open,  or  exemptions  granted,  to  them  by  any  Act  of 
Parliament  or  any  regulation  of  a  public  authority)  have  been  extended  to 
similar  graduates  of  the  Universities  of  Victoria  (51  &  52  Vict.  c.  45),  Wales 
(2  Edw.  7,  c.  14),  Liverpool  (4  Edw.  7,  c.  11),  Leeds  (4  Edw.  7,  c.  12),  and 
Bristol  (9  Edw.  7,  c.  42).  Eor  the  removal  of  the  privileges  of  graduates  of 
particular  universities  in  regard  to  masterships  in  schools  within  the  Endowed 
Schools  Acts,  see  note  (e),  p.  106,  post.  Certain  degrees  of  a  university  in 
the  United  Kingdom  exempt  their  holders  from  certain  examinations  for 
the  solicitors'  profession  ;  see  Solicitors  Act,  1877  (40  &  41  Vict.  c.  25), 
ss.  6,  10,  amended  by  Solicitors  Act,  1894  (57  &  58  Vict.  c.  9),  s.  3,  and 
regulations  made  thereunder;  and  title  Solicitors.  See  also  title  Barristers, 
Vol.  IL,  p.  364. 

(^r)  See  title  Courts,  Vol.  IX.,  pp.  149,  187, 

(A)  See  title  Copyright,  Vol.  VIII.,  p.  175. 

(i)  See  title  Press  and  Printing. 

(j)  See  title  Parliament;  and  as  to  Oxford,  Cambridge,  and  London, 
pp.  94,  95  and  96,  post. 
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Sect.  1.     possess  endowments  for  professors  and  teachers,  whose  lectures  are 
Universities  to  be  open  to  the  students,  and  for  scholarships  and  prizes. 
,v,  rLr.^    1       University  colleges,  like  universities,  are  corporate  bodies  (/c), 
constituted  and  managed  according  to  the  terms  of  their  charters, 
their  founders'  statutes,  or  their  other  instruments  of  foundation. 

The  colleges  within  the  Universities  of  Oxford  and  Cambridge 
are  governed  by  statutes  which  were  made  by  Commissioners 
appointed  in  1877  for  that  purpose  (I).  These  relate  not  merely  to 
the  internal  organisation  and  government  of  the  colleges,  but  to 
their  contributions  to  various  university  purposes. 

223.  Where  application  is  made  for  a  charter  of  foundation  for 
any  university  or  college,  a  copy  of  the  application  and  of  the  draft 
charter  must  be  laid  before  Parliament  for  at  least  thirty  days  before 
the  Privy  Council  submit  to  the  Crown  their  report  thereon  (7n). 

224.  The  Universities  of  Oxford  and  Cambridge,  being  civil  and 
lay  corporations,  have,  it  seems,  no  visitor  (n). 

The  colleges  of  Oxford  and  Cambridge  are  charitable  founda- 
tions, though  the  universities  themselves  are  not  (o).  The  colleges 
are  subject  to  visitation  {p). 

Ownership  225.  Universities  and  their  colleges  are,  as  corporations,  subject 
of  land.         to  certain  restrictions  in  dealing  with  land  (q),  but  are  to  a  great 

extent  exempted  by  statute  from  the  operation  of  the  law  of 

mortmain  (r). 


{k)  For  colleges  "in  reputation"  and  not  incorporated,  see  Adams'  Case 
(1602),  4  Co.  Eep.  106  b ;  compare  Gilford's  Case  (1585),  4  Leon.  156. 

{I)  See  Universities  of  Oxford  and  Cambridge  Act,  1877  (40  &  41  Vict.  c.  48),  s.  3. 
The  statutes  relating  to  the  colleges  having  been  passed,  both  this  section  and 
s.  16  were  repealed  by  the  Statute  Law  Eevision  Act,  1883  (46  &  47  Vict.  c.  39). 

(m)  CoUege  Charter  Act,  1871  (34  &  35  Vict.  c.  63),  s.  2. 

[n)  For  visitation  of  corporations,  see  title  Cokpoeations,  Vol.  VIII.,  p.  353 
In  certain  cases  a  mandamus  has  been  issued.  See  generally  R.  v.  Cambridge 
{Vice- Chancellor)  (1765),  3  Burr.  1647 ;  see  also  Walker's  {Dr.)  Case  {1735),  Lee, 
temp.  Hard.  215  (case  cited  of  mandamus  to  appoint  Eegius  Professor  at  Cam- 
bridge) ;  B.  V.  Cambridge  University  (1723),  8  Mod.  Eep.  148,  151  (mandamus  to 
restore  to  a  degree) ;  compare  B.  v.  Patrick  (1667),  2  Keb.  166,  167,  and  Lord 
Mansfield's  observations  in  B.  v.  Askew  (1768),  4  Eurr.  2186,  2189.  But  see 
B.  V.  Cambridge  University  (1794),  6  Term  Eep.  104,  107.  In  B.  v.  Oxford 
{Vice- Chancellor)  (1872),  L.  E.  7  Q.  B.  471,  a  decision  of  the  Hebdomadal  Court 
was  reviewed  by  mandamus.  For  writ  of  prohibition  to  a  university,  see  Be 
Oxford  {Chancellor)  and  Taylor  (1841),  1  Q.  B.  952. 

(o)  See  title  Charities,  Vol.  IV.,  p.  283.  As  to  bow  far  colleges  or  univer- 
sities are  eleemosynary  coriDorations,  see  ibid.,  p.  282  ;  title  Cokpoeations, 
S^ol.  VIII.,  pp.  304,  305  ;  1  Bl.  Com.  470—471  ;  Stephen's  Commentaries  (ed. 
Jenks,  1903),  Vol.  III.,  pp.  3—4. 

{p)  See  title  Chaeities,  Vol.  IV.,  pp.  288—291  (constitution  of  visitor); 
pp.  291 — 294  (powers  and  duties  of  visitor) ;  pp.  299—300  (how  controlled  by 
court) ;  pp.  339 — 340  (procedure  of  visitor).  In  universities  founded  under 
modern  charters,  the  Crown  is  usually  the  visitor. 

{q\  See  titles  Chaeities,  Vol.  IV.,  p.  140;  Coepoeations,  Vol.  VIII.,  p.  367. 

(r)  Oxford  and  Cambridge,  with  their  colleges,  and  the  schools  of  Eton,  Win- 
chester, and  Westminster  (to  which  the  Mortmain  and  Charitable  Uses  Act,  1888 
(51  &  52  Vict.  c.  42),  s.  7  (1),  added  London,  Durham,  and  Victoria  Universities), 
are  exempt  from  the  restrictions  on  charitable  assurances  contained  in  Part  II. 
of  that  Act  ;  see  title  Chaeities,  Vol.  IV.,  p.  140.  The  exemption  has  also 
been  extended  to  Liverpool  (3  Edw.  7,  c.  ccxxxii.,  s.  12),  Leeds  (4  Bdw.  7, 
c.  XXXV.,  s.  10),  Sheflaeld  (5  Edw.  7,  c.  clii.,  s.  9),  and  Bristol  (9  Edw.  7, 
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Oxford,  Cambridge,  and  Durham  Universities,  with  the  colleges     ^^ct.  i.^ 
therein,  have  statutory  powers  of  buying,  selling,  exchanging,  and  Universities 
mortgaging  lands,  and  of  granting  leases  for  agricultural,  building,  in  General, 
and  mining  purposes  (a) . 

They  may  exercise  many  of  the  powers  conferred  on  a  tenant  for 
life  by  the  Settled  Land  Acts,  1882  to  1890  (b),  _  and  they  may 
borrow  money  for  the  purposes  of  an  extensive  list  of  improve- 
ments (c) ;  but  their  dealings  with  their  landed  property  and  with 
money  arising  from  its  sales  are  in  many  respects  controlled  by  the 
Board  of  Agriculture  and  Fisheries  (d). 

The  public  buildings,  offices,  gardens,  walks,  and  grounds  of  any 
hall  or  college  in  any  university  in  the  United  Kingdom  are,  unless 
occupied  by  individual  members  or  persons  paying  rent,  exempt 
from  property  tax  (e). 

226.  The  head  and  fellows  of  any  college  having  in  their  cor-  Advowsons. 
porate  capacity  rights  of  presentation  to  any  benefice  may  convey 

tithes  or  lands  to  benefit  college  livings  (/).  The  Universities  of 
Oxford,  Cambridge,  and  Durham,  and  any  college  therein,  may 
purchase  and  sell  advowsons  and  annex  thereto  land  or  tithes  in 
lieu  of  annual  rents  (g) ;  and  they  may  augment  endowments  out 
of  college  properties  (h). 

227.  General  religious  tests  formerly  imposed  in  the  Universities  Religious 
of  Oxford,  Cambridge,  and  Durham  and  their  colleges  have  been  tests. 


c.  xlii.,  s.  10).  As  to  exemption  from  the  Charity  Commissioners'  jurisdiction, 
see  title  Charities,  Vol.  IV.,  p.  304;  see  also  as  to  their  leases,  ibid.,  p.  228  ; 
as  to  their  mortgages,  tiid.,  p.  236  ;  and  as  to  purchase-money  under  the  Lands 
Clauses  Act,  ibid.,  p.  241.  The  exemption  from  the  Charitable  Trusts  Acts  (see 
ibid.,  p.  247)  enjoyed  by  Oxford,  Cambridge,  London,  and  Durham  Universities 
and  the  colleges  therein  has  been  extended  to  the  universities  and  colleges  of 
Birmingham  (63  Vict.  c.  xix.,  s.  14),  Manchester  (4  Edw.  7,  c.  xiii.,  s.  11),  and 
Liverpool,  Leeds,  Sheffield,  and  Bristol  (see  Acts  cited  earlier  in  this  note). 

(a)  Under  the  Universities  and  College  Estates  Acts,  1858  (21  &  22  Vict.  c.  44), 
s.  21  (application  and  investment  of  rents);  1860  (23  &  24  Vict.  c.  59),  s.  1; 
1898  (61  &  62  Vict.  c.  55). 

(6)  Universities  and  College  Estates  Act,  1898  (61  &  62  Vict.  c.  55),  s.  1. 
As  to  investment  of  capital  moneys,  see  ibid.,  s.  2.  See  also  title  Eeal 
Pkoperty  and  Chattels  Eeal. 

(c)  Universities  and  College  Estates  Acts,  1858  (21  &  22  Vict.  c.  44),  s.  27  ; 
1898  (61  &  62  Vict.  c.  55),  s.  3,  and  Sched.  III. 

(d)  See  title  Agriculture,  Vol.  I.,  pp.  267—269. 

(e)  Under  Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  61,  Sched.  A,  r.  6,  and 
Income  Tax  Act,  1853  (16  &  17  Vict.  c.  34),  s.  5,  such  colleges  and  halls 
would  remain  exempt  even  though  they  may  have  lost  their  eleemosynary 
character  [Cawse  v.  Nottingham  Lunatic  Hospital,  [1891]  1  Q.  B.  585,  590,  591). 
A  theological  college  is  not  so  exempt  [Bain  v.  Free  Church  of  Scotland  (1897), 
34  Sc.  L.  E.  351 ;  3  Tax  Cas.  537  ;  compare  p.  97,  post).    See  title  Income  Tax. 

(/)  See  Augmentation  of  Benefices  Act,  183i  (1  &  2  WiU.  4,  c.  45),  ss.  11,  12, 
29  ;  see  title  Ecclesiastical  Law,  Vol.  XL,  pp.  569,  727. 

{g)  Ecclesiastical  Commissioners  Act,  1840  (3  &  4  Vict.  c.  113),  extended  by 
Universities  and  College  Estates  Act  Extension,  1860  (23  &  24  Vict.  c.  59),  s.  7  ; 
Augmentation  of  Benefices  Act,  1854  (17  &  18  Vict.  c.  84);  Universities  and 
College  Estates  Act  Extension,  1860  (23  &  24  Vict.  c.  59),  s.  11,  and  see  title 
Ecclesiastical  Law,  Vol.  XL,  pp.  577,  578. 

(A)  See  title  Ecclesiastical  Law,  Vol.  XL,  pp.  723,  755,  and  as  to  Oxford, 
see  Oxford  University  Act,  1857  (20  &  21  Vict.  c.  25),  s.  3.  As  to  severance  of 
benefices  from  headships  of  colleges,  see  Universities  and  College  Estates  Act 
Extension,  1860  (23  &  24  Vict.  c.  59),  s.  7 ;  Universities  and  College  Estates 
Amendment  Act,  1880  (43  &  44  Vict.  c.  46),  s.  5. 
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Sect.  1.  abolished.  No  person  taking  a  degree  (otherwise  than  in  divinity) 
Universities  holding  any  lay  office  can  be  required  to  make  any  declaration 
in  General,  or  be  subjected  to  any  disability  in  respect  of  his  religious  belief, 
or  be  called  upon  to  attend  public  worship  of  any  church  or  sect 
to  which  he  does  not  belong  (i) .  No  one  can  be  compelled  to 
attend  any  lecture  to  which  he  (or,  if  he  be  under  full  age,  his 
parent  or  guardian)  objects  on  religious  grounds  {j). 


Treasury 
grants. 


Special 
character- 
istics. 


Oxford. 


228.  Certain  universities  and  university  colleges  receive  grants 
out  of  moneys  provided  by  Parliament  (k). 

Sect.  2. — Particular  Institutions. 

229.  Universities  and  colleges  as  already  indicated  fall  under 
the  ordinary  law  as  to  corporations  (Z) .  In  addition  each  university 
or  college,  as  a  particular  institution  with  special  charters  or  statutes, 
may  have  special  characteristics  not  capable  of  classification. 

230.  The  executive  government  of  Oxford  University  (m)  is  for 
the  most  part  vested  in  a  hebdomadal  council  (n),  which  consists 
of  the  chancellor,  vice-chancellor,  proctors,  six  heads  of  colleges, 
six  university  professors,  and  six  members  of  convocation  (o). 
This  body  possesses  an  initiative  in  legislation,  which  is  first  sub- 
mitted to  congregation  or  the  resident  body  of  masters  of  arts,  and 
finally  to  convocation  or  the  entire  body  of  masters. 

The  university  returns  two  members  to  Parliament  (p) . 

(i)  Universities  Tests  Act,  1871  (34  &  35  Vict.  c.  26),  s.  3.  The  Act  does  not 
interfere  with  the  lawfully  established  system  of  religious  instruction,  worship, 
and  discipline  in  the  universities  or  colleges  (s.  4).  Colleges  must  provide  religious 
teaching  for  all  undergraduates  belonging  to  the  Established  Church  (s.  5),  and 
morning  and  evening  prayer  (s.  6).  Nothing  in  the  Act  prevents  colleges 
created  since  the  Act  from  restricting  their  endowments  to  members  of  a 
particular  religious  community  {E.  v.  Hertford  College  (1878),  2  Q,.  B.  D.  590 ;  3 
Q.  B.  D.  693). 

(,/ )  Universities  Tests  Act,  1871  (34  &  35  Vict.  c.  26),  s.  7. 

{k)  For  example,  in  the  Civil  Services  Estimates,  1909 — 1910,  the  following 
items  appear:  University  of  London,  £8,000;  Victoria,  Manchester,  £2,000; 
Birmingham,  £2,000 ;  Wales,  £4,000  ;  Liverpool,  £2,000 ;  Leeds,  £2,000 ;  Sheffield, 
£2,000.  There  is  also  a  grant  in  aid  (£100,000)  of  university  colleges  giving 
education  of  a  university  standard  in  arts  and  sciences,  a  further  grant  of  £4,000 
each  to  the  University  Colleges  of  North  Wales,  South  Wales  and  Monmouth- 
shire and  Aberystwyth,  and  an  additional  grant  of  £15,000  towards  the  expenses 
of  the  University  of  Wales  and  the  university  colleges  above  mentioned. 

(/)  See  generally  titles  Chakities,  Vol.  IV.,  pp.  140,  282,  and  283 ;  OoE- 
POKATIONS,  Vol.  VIII.,  p.  305. 

(m)  Incorporated  by  stat.  (1571)  13  Eliz.  c.  29. 

fw)  See  Oxford  University  Act,  1854  (17  &  18  Vict.  c.  81),  ss.  5, 6,  8—15,  21,  40. 

(o)  For  the  composition  of  congregation,  see  ibid.,  ss.  14,  16,  40.  As  to  con- 
vocation, see  s.  22.  As  to  statutes,  see  ss.  17—20,  and  Oxford  University  Act, 
1862  (25  &  26  Vict.  c.  26),  ss.  7—10;  see  also  Oxford  University  Act,  1854 
(17  &  18  Vict.  c.  81),  ss.  25,  26  (licences  for  private  halls);  Oxford  University 
(Justices)  Act,  1886  (49  &  50  Vict.  c.  31)  (chancellor  and  vice-chancellor  as 
county  justices).  As  to  the  Oxford  University  Court,  see  title  Coukts,  Vol.  IX., 
p.  187 ;  see  also  Universities  Act,  1825  (6  Geo.  4,  c.  97)  (appointment  of  univer- 
sity constables) ;  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  67  (agreement 
for  water  supply  by  local  authorities)  ;  Municipal  Corporations  Act,  1882  (45  & 
40  Vict.  c.  50),  s.  257  (rights  saved,  vice-chancellor  precedes  mayor).  As  to  the 
powers  of  the  university  under  the  Medical  Acts,  and  its  exemption  in  respect 
of  mortmain  restriction,  and  the  Charitable  Trusts  Acts,  see  notes  ( f),  p.  91, 
(r),  p.  92,  ante,  respectively. 

( p)  See  title  Pakliament. 
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231.  The  legislative  body  of  the  University  of  Cambridge  {q)  is      Sect.  2. 
the  senate,  which  consists  of  the  chancellor,  vice-chancellor,  the  Particular 
doctors  of  various  faculties,  and  the  bachelors  of  divinity  and  Institutions, 
masters  of  various  faculties  whose  names  are  upon  the  university  Cambridge 
register.    The  council  of  the  senate  offers   to  the  senate  pro- 
posals for  confirmation  or  rejection.    This  council  is  made  up 

of  the  chancellor,  vice-chancellor,  four  heads  of  colleges,  four 
university  professors,  and  eight  persons  chosen  from  the  members 
of  the  senate  (r) . 

The  university  returns  two  members  to  Parliament  (s). 

232.  The    constitution    of    Durham    University   includes    a  Durham, 
chancellor,  a  senate  of  thirty-nine  persons,  a  council,  and  convoca- 
tion.    The  senate  controls  the  university  property,  and,  within 
certain  limits,  regulates  the  conditions  of  study  and  examination. 

The  council  of  the  Durham  colleges  (itself  incorporated)  provides 
for  the  teaching,  residence,  maintenance  and  discipline  of  students 
in  Durham  (i). 

233.  The  University  of    London  (a)  has  a  senate  and  three  London, 
advisory  committees.    The  senate  consists  of  the  chancellor  and 
fifty-four  members  (&).    The  three  committees  are  the  academic 

[q)  Incorporated  by  stat.  (1571)  13  Eliz.  c.  29,  with  confirmation  of  privileges 
tlien  held  under  charter  or  by  prescription. 

(r)  See  Cambridge  University  Act,  1856  (19  &  20  Yict.  c.  88),  ss.  5,  6  ;  see 
also  s.  43  (statutes) ;  s.  21  (university  offices) ;  ss.  23,  24  (licensing  of  hostels)  ; 
Universities  Act,  1825  (6  Geo.  4,  c.  97)  (appointment  of  university  constables) ; 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  67  (agreement  for  water  supply 
by  local  authorities) ;  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50), 
s.  257  (rights  saved  ;  vice-chancellor  to  precede  mayor).  As  to  the  Medical  Acts, 
Mortmain,  and  the  Charitable  Trusts  Acts,  see  notes  (/),  p.  91,  (?-),  p.  92,  ante, 
respectively.  As  to  the  Chancellor's  Court  at  Cambridge,  see  title  Coite,ts, 
Vol.  IX.,  p.  149. 

(«)  See  title  Parliament. 

{t)  Founded  by  private  Act  (1832)  2  &  3  Will.  4,  c.  19,  and  by  charter  of  1837 
(Patent  EoUs,  7  Will.  4,  part  22,  No.  1),  and  reconstituted  by  the  University  of 
Durham  Act,  1908  (8  Edw.  7,  c.  20),  which  defines  the  powers  and  duties  of  the 
senate,  council  etc.  (see  Sched.  I.,  Parts  V.,  VI.  etc.).  The  Lord  Bishop  of 
Durham  visits,  but  the  Dean  and  Chapter  of  Durham  have  ceased  to  be  governors. 
As  to  the  appointment  of  commissioners  and  statute-making,  see  Durham  Uni- 
versity Act,  1861  (24  &  25  Vict.  c.  82) ;  University  of  Durham  Act,  1908  (8  Edw.  7, 
c.  20),  ss.  1 — 4.  As  to  the  warden's  holding  of  benefices,  see  Pluralities  Act,  1850 
(13  &  14  Vict.  c.  98),  s.  6.  See  as  to  graduates'  privileges,  stat.  (1837)  7  Will.  4 
&  1  Vict.  c.  56,  s.  1  (now  repealed) ;  as  to  the  Medical  Acts,  Mortmain,  and 
the  Charitable  Trusts  Acts,  see  notes  (/),  p.  91,  (r),  p.  92,  ante,  respectively. 
The  Newcastle-on-Tyne  College  of  Medicine  iDecame  in  1870  the  Durham 
University  College  of  Medicine.  The  affiliated  College  of  Physical  Science 
founded  at  Newcastle  in  1871  was  in  1904  renamed  the  Armstrong  College, 
Newcastle-on-Tyne. 

(a)  The  Gresham  foundation  dates  from  1548.  Charters  of  1836  constituted 
the  university  and  university  college  (Patent  EoUs,  7  WiU.  4,  part  9,  No.  14) 
Developed  by  various  other  charters  in  1850,  1858,  1863,  1867,  and  1878,  the 
university  was  reconstituted  by  the  Act  of  1898  (61  &  62  Vict.  c.  62).  '  The 
powers  and  constitution  of  the  senate,  council,  convocation  etc.  are  dealt  with 
in  the  schedule  thereto.  As  to  graduates'  privileges,  the  Medical  Acts,  Mortmain, 
and  the  Charitable  Trusts  Acts,  see  notes  (/),  p.  91 ,  (r),  p.  92,  ante,  respectively ; 
as  to  calculation  of  value  for  purposes  of  the  Mortmain  Acts,  see  also  5  Edw.  7, 
c.  xci.,  s.  15. 

[h)  Four  appointed  by  the  King  in  Council,  sixteen  by  convocation,  sixteen 
by  various  faculties,  the  remainder  by  various  bodies.  For  the  powers  of 
commissioners  to  make  statutes,  see  61  &  62  Vict.  c.  62,  ss.  1-3. 
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Sect.  2.     council,  the  council  for  "  external  students,"  and  the  board  for  the 
Particular   promotion  of  university  extension  teaching.    Certain  bodies  have 
Institutions.  |)een  constituted  schools  of  the  university  (c). 

The  university  returns  one  member  to  Parliament  (d). 

Victoria.  234.  The  Victoria  University  of  Manchester  consists  of  a  chan- 

cellor, vice-chancellor,  two  pro-vice-chancellors,  a  court  of 
governors,  a  council  or  executive  body  of  twenty-four  members,  a 
senate,  boards  of  faculties,  and  convocation  (e). 

Wales.  235.  In  the  University  of  Wales  (/)  are  incorporated  the  three 

colleges  at  Aberystwyth,  Cardiff,  and  Bangor.  The  university  court 
(which  consists  of  the  chancellor,  certain  nominees  of  the  Lord 
President  of  the  Council,  and  certain  representatives  of  Welsh 
county  councils  and  county  boroughs)  governs  with  the  assistance  of 
recommendations  from  a  senate  consisting  of  professors  and 
lecturers  (^r). 

Birmingham.  236.  The  University  of  Birmingham  consists  of  a  chancellor, 
a  principal,  a  court  of  governors  (including  nominees  of  various 
public  bodies),  and  a  council  (including  the  principal  and  vice- 
principal,  deans  of  faculties,  and  professors)  (h). 

Liverpool.  237.  The  University  College  of  Liverpool,  formerly  part  of  the 

University  of  Manchester,  became  the  Liverpool  University  in 
1900.  It  contains  a  chancellor,  pro-chancellors,  a  vice-chancellor, 
a  court  or  supreme  governing  body,  a  council  or  governing  and 
executive  body,  a  senate,  and  convocation  (i). 

Leeds.       •       238.  The  Yorkshire    College,   Leeds,   similarly   became  an 


(c)  Bedford  College,  London;  "Wye  Agricultural  College  (see  University  of 
London  Act,  1898  (61  &  62  Yict.  c.  62),  s.  8) ;  Eoyal  Holloway  College  (see 
University  of  London  Act,  1899  (62  &  63  Yict.  c.  24),  s.  1).  University  College 
was  transferred  to  the  university  in  1905  (see  6  Edw.  7,  c.  xci. ),  and  King's  College 
incorporated  therewith  in  1908  (see  8  Edw.  7,  c.  xxxix.,  which  regulates  the 
finance  of  the  transfer). 

(c^)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Yict.  c.  102),  ss.  24,  25,  44, 
45;  Universities  Election  Act,  1868  (31  &  32  Yict.  c.  65).  See  title  Paeliament. 

(e)  Yictoria  University  received  a  charter  in  1880  (Patent Eolls,  43  Yict.,  part 
2,  No.  42),  and  included  three  colleges  :  Owens  College,  the  University  College, 
Liverpool  fadtQitted  in  1884),  and  the  Yorkshire  CoUege,  Leeds  (admitted  in 
1887).  The  Liverpool  and  Leeds  colleges  subsequently  became  independent 
universities  by  charter ;  and  in  1904  (see  4  Edw.  7,  c.  xiii.)  Owens  CoUege  was 
dissolved  and  its  property  and  liabilities  transferred  to  Yictoria  University,  which 
had  been  reconstituted  in  1903  (see  3  Edw.  7,  c.  ccxxxii.,  and  charter  15th  July, 
1903).  The  university  obtained  a  supplementary  charter  in  1883  (Patent  EoUs, 
46  Vict,  part  4,  No.  7 ),  dealing  with  medical  and  surgical  degrees.  As  to  graduates' 
privileges,  the  Medical  Acts,  Mortmain,  and  the  Charitable  Trusts  Acts,  see 
notes  (/),  p.  91,  (r),  p.  92,  ante,  respectively. 

(/)  See  the  Eoyal  Charter  of  1893  (Patent  EoUs,  57  Yict.,  part  1). 

{g)  As  to  graduates'  privileges,  see  note  (/),  p.  91,  ante.  As  to  Treasury 
grants,  see  p.  94,  ante. 

{h)  Mason  College  (see  60  &  61  Yict.  c.  xx.)  was  dissolved  and  its  property,  and 
liabilities  transferred  to  Birmingham  University  in  1900  (see  63  &  64  Yict. 
c.  xix.).  See  the  university  charter  (Patent  Eolls,  63  Yict.,  part  4).  As  to  the 
University  and  the  Medical  Acts  and  Charitable  Trusts  Acts,  see  notes  (/), 
p.  91,  (r)  p.  92,  ante,  respectively. 

(i)  See  charter  (Patent  Eolls,  63  Yict.,  part  4)  and  University  of  Liverpool  Act, 
1904  (4  Edw.  7,  c.  1 1).  As  to  graduates'  privileges,  the  Medical  Acts,  Mortmain, 
and  the  Charitable  Trusts  Acts,  see  notes  (/),  p.  91,  (r),  p.  92,  ante,  respectively. 
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independent    university  in  1904.     Its  charter  defines  its  autho-      Sect.  2. 
rities  to  be  the  chancellor,  pro-chancellors,  vice-chancellor,  pro-  Particular 
vice-chancellor,  the  court,  the  council,  the  senate,  the  faculties,  the  Institutions, 
boards  of  faculties,  and  the  convocation.    The  court  is  the  govern- 
ing body,  the   council  the  executive;   the   senate  controls  the 
instruction  and  education  subject  to  the  court  (/c). 

239.  Other   universities  have   been  founded  in  England  at  Sheffield. 
Sheffield  (L)  and  at  Bristol  (m).     Their  constitutions  (defined  by  Bristol, 
their  charters  and  the  statutes  contained  in  the  schedules  thereto 
annexed)  largely  resemble  that  of  the  University  of  Leeds. 

Sect.  3. — ScJiools  under  the  Public  Schools  Acts. 

240.  A  "public  school"  is  nowhere  defined  in  law(/i).    The  Public 
name  is  commonly  given  to  certain  ancient  foundations  affording  schools, 
education  of  a  secondary  character  to  boys,  which  have  risen  to 
national  importance,  and  to  certain  younger  foundations,  modelled 
upon  the  former,  some  of  which  have  obtained  royal  charters  (0). 

The  Public  Schools  Acts  apply  to  seven  schools  only,  namely, 
Eton,  Winchester,  Westminster,  Charterhouse,  Harrow,  Kugby,  and 
Shrewsbury  {p). 

The  income  of  these  schools  arises  from  endowments  and  from  Property, 
fees  paid  by  students ;  in  some  cases  the  property  constituting 
the  endowment  is  considerable.    They  are  subject  to  the  general 
law  of  corporations  in  respect  of  landed  property  {q),  except  in  so 
far  as  they  are  by  general  or  special  statute  exempted.    With  the 

(7c)  See  charter  2oth  April,  1904,  and  statutes  in  schedule  thereto.  As  to 
graduates'  privileges,  the  Medical  Acts,  Mortmain,  and  the  Charitable  Trusts 
Acts,  see  notes  (/),  p.  91,  (r),  p.  92,  ante,  respectively. 

{I)  See  charter  31st  May,  1905.  The  University  College  of  Sheffield  (incorpor- 
ated in  1897)  was  dissolved  and  its  property  and  liabilities  transferred  to  Sheffield 
University  by  5  Edw.  7,  c.  clii.,  which  see  as  to  the  Medical  Acts,  Mortmain, 
and  the  Charitable  Trusts  Acts.    See  also  notes  (/),  p.  91,  {r),  p.  92,  ante. 

(m)  By  charter  21st  May,  1909.  The  Universitj^  College  of  Bristol  (incorporated 
in  1876)  was  dissolved  and  its  property  and  liabilities  transferred  to  the 
university  by  9  Edw.  7,  c.  xHi.,  which  see  as  to  graduates'  privileges,  the  Medical 
Acts,  Mortmain,  and  the  Charitable  Trusts  Acts.  See  also  notes  (/),  p.  91, 
(r),  p.  92,  ante. 

(n)  The  term  is  used  in  the  Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  61, 
Sched.  A,  r.  6,  with  reference  to  exemptions  in  respect  of  charitable  institu- 
tions ;  see  Blake  v.  London  Cm^pm-ation  (1887),  17  Q,.  B.  D.  79.  See  title  Income 
Tax. 

(0)  See  the  following  charters: — Patent  EoUs,  9  Vict.,  part  6,  No.  17  (1845, 
Marlborough,  supplemented  in  1853) ;  17  Vict.,  part  2,  No.  13  (1853,  Wellington, 
supplemented  in  1855  and  1862);  26  Vict.,  part  2,  No.  8  (1862,  Bradfield) ;  28 
Vict.,  parti,  No.  19  (1864,  Haileybury);  40  Vict.,  part  3,  No.  25  (1877, 
Clifton).    See  also  Cheltenham  College  Act,  1894  (57  &  58  Vict.  c.  ciii.). 

{■p)  A  royal  commission  was  appointed  in  1861  to  inquire  into  the  endow- 
ments and  management  of  the  seven  schools  named  in  the  text  and  also  of  St. 
Paul's  and  the  Merchant  Taylors'  Schools.  The  Public  Schools  Acts  were  sub- 
sequently passed,  namely,  in  1868  (31  &  32  Vict.  c.  118),  1869  (32  &  33  Vict, 
c.  58),  1871  (34  &  35  Vict.  c.  60),  and  1873  (36  &  37  Vict.  cc.  41  and  62).  St. 
Paul's  and  the  Merchant  Taylors'  Schools  were  omitted  from  the  Acts,  the 
Mercers'  and  Merchant  Taylors'  Companies  having  claimed  private  property  in 
their  endowments.  The  seven  schools  to  which  the  Acts  apply  were  expressly 
exempted  from  the  Endowed  Schools  Acts  (see  p.  102,  post),  and  had  been, 
excepting  Shrewsbury,  exempted  from  the  Grammar  Schools  Act,  1840  (3  &  4 
Vict.  c.  77)  (see  ibid.,  s.  24,  and  p.  116,  post). 

{q)  See  titles  Charities,  Vol.  IV.,  p.  140 ;  Corporations,  Vol.  VIII.,  p.  367. 
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exception  of  Eton  and  Winchester,  they  can  deal  with  their  land 
only  under  the  control  of  the  Board  of  Education  as  successors 
of  the  Charity  Commissioners  (r). 

In  the  case  of  these  seven  schools  the  headmaster  is  appointed 
by,  and  holds  his  office  at  the  pleasure  of,  the  governing  body  (s). 
All  other  masters  are  appointed  by,  and  hold  their  office  at  the 
pleasure  of,  the  headmaster  (t). 

At  each  of  these  schools  there  are  foundation  scholars,  or  boys 
entitled  to  education  wholly  or  partly  gratuitous  (a). 

The  chapels  of  these  seven  schools  are  free  from  the  control  of 
the  incumbent  of  the  parish  in  which  they  stand.  They  are  deemed 
to  be  dedicated  and  allowed  by  the  ecclesiastical  law  of  the  realm 
for  the  performance  of  public  worship  and  the  administration  of  the 
sacraments  according  to  the  Church  of  England  Liturgy  (h). 

(r)  Eton,  Winchester,  and  Westminster  are  exempted  from  Part  II.  of  the 
Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Vict.  c.  42),  as  to  charitable 
assurances  for  the  better  support  and  maintenance  of  the  scholars  upon  the 
foundations  {ihid.,  s.  7  (1) ;  and  see  title  Charities,  Vol.  IV.,  p.  140) ;  and  from 
land  tax  (Land  Tax  Act,  1797  (38  Geo.  3,  c.  5),  s.  25).  Eton  and  Winchester  are 
exempted  from  the  Charitable  Trusts  Acts  (Charitable  Trusts  Amendment  Act, 
1855  (18  &  19  Vict.  c.  124),  s.49)  ;  and  see  title  Chakities,  Vol.  IV.,  p.  247  ;  and 
from  certain  restrictions  as  to  leases  (stat.  (1576)  18  Eliz.  c.  6 ;  Universities  and 
College  Estates  Act,  1858  (21  &  22  Vict.  c.  44),  s.  30 ;  Universities  and  College 
Estates  Act,  1898  (61  &  62  Vict.  c.  55)  ).  They  are  subjected  to  the  authority  of 
the  Ecclesiastical  Commissioners  in  respect  of  advowsons  etc.  (Ecclesiastical 
Commissioners  Act,  1840  (3  &  4  Vict.  c.  113),  ss.  69,70,  extended  to  them  by 
Universities  and  College  Estates  Act  Extension,  1860  (23  &  24  Vict.  c.  59),. 
ss.  7 — 10;  Universities  and  College  Estates  Amendment  Act,  1880  (43  &  44 
Vict.  c.  46),  s.  5)  ;  and  see  title  Ecclesiastical  Law,  Vol.  XL,  p.  577.  The 
Universities  and  College  Estates  Acts  (see  p.  93,  mite)  apply  to  them.  As  to 
Eton  property,  see  also  Pubhc  Schools  (Eton  College  Property)  Act,  1873' 
(36  &  37  Vict.  c.  62),  ss.  2,  3  ;  as  to  Harrow  property  (transferred  from  old  to 
new  corporation),  ibid.,  s.  4 ;  as  to  Eugby  (scheme  for  apportionment),  see 
Public  Schools  Act,  1872  (35  &  36  Vict.  c.  54),  s.  5,  repealed  by  Statute  Law 
Eevision  Act,  1883  (46  &  47  Vict.  c.  39).  At  the  request  of  the  governing  body 
of  Shrewsbury,  the  trustees  of  certain  livings  as  to  which  certain  masters  have- 
claims,  have  power  to  sell  them,  and  apply  the  proceeds  to  the  benefit  of  the 
school  (Public  Schools  Act,  1868  (31  &  32  Vict.  c.  118),  s.  22).  As  to  sale  of 
advowsons  held  by,  or  in  trust  for,  Eton  and  Winchester,  see  Ecclesiastical 
Commissioners  Act,  1840  (3  &  4  Vict.  c.  113),  s.  69,  as  extended  by  Universities 
and  College  Estates  Act  Extension,  1860  (23  &  24  Vict.  c.  59),  s.  7. 

(s)  The  Public  Schools  Act,  1868  (31  &  32  Vict.  118),  defined  the  governing 
bodies,  and  gave  them  for  a  limited  time  certain  powers  of  making  statutes- 
(ss.  6,  9 — 11),  which  were  transferred  to  the  special  commissioners  after 
1st  January,  1870,  and  power  to  make  regulations  for  school  management 
(s.  12).  The  PubHc  Schools  Act,  1869  (32  &  33  Vict.  c.  58),  s.  2,  incorporated 
the  governing  bodies  with  power  to  hold  lands  without  licence  in  mortmain. 

(t)  Public  Schools  Act,  1868  (31  &  32  Vict.  c.  118),  s.  13.  The  Endowed 
Schools  (Masters)  Act,  1908  (8  Edw  .  7,  c.  39),  does  not  apply ;  see  note  {d),  p.  106, 
post.  If  a  governing  body,  in  dismissing  a  headmaster,  acts  fairly  and  honestly, 
the  Court  of  Chancery  will  not  interfere  {Hayman  v.  JSiigby  School  {Governors). 
(1874),  L.  E.  18  Eq.  28) ;  and  see  p.  125,  post,  as  to  the  status  of  schoolmasters  as 
officers  of  charities. 

(a)  The  expression  "boys  on  the  foundation"  is  defined  by  Public  Schools 
Act,  1868  (31  &  32  Vict,  c.  118),  s.  4.  See  also  s.  14  (rights  of  parents  in 
Harrow  parish,  of  parents  within  five  miles  of  Eugby,  and  of  burgesses  of 
Shrewsbury). 

(b)  Ibid.,  s.  31.  As  to  the  chapels  of  schools  coming  within  the  scope  of  the 
Endowed  Schools  Act,  see  note  (/),  p.  106,  post;  as  to  Eton  chapel  and  the  parish 
of  Eton,  see  ss.  23,  31.   See  also  title  Ecclesiastical  Law,  Vol.  XL,  p.  651. 
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These  schools  have  variously  received  special  statutory  treatment 
not  only  in  respect  of  property  (c),  but  also  in  respect  of  religion  (d), 
government  (e),  and  other  matters  (/). 


Part  VIII. — Educational  Charities. 

Sect.  1. — In  General. 

241.  The  rules  of  equity,  and  the  provisions  of  the  Charitable 
Trusts  Acts,  make  no  distinction  between  educational  and  other 
charities.  But  Parliament,  in  its  education  statutes,  has  both 
directly  and  incidentally  made  a  number  of  special  provisions 
affecting  educational  charities  which  in  some  cases  require  to  be 
separately  treated  (g). 

Sect.  2. — Powers  oj  the  Board  of  Education  under  the  Endowed 

Schools  Acts. 

Sub-Sect.  1. — In  General. 

242.  The  Board  of  Education  exercise  a  special  jurisdiction  Nature  of 
over  charities  which  come  within  the  scope  of  the  Endowed  Schools  powers. 
Acts,  1869  to  1889  (h).    Such  charities  may  be  reformed  by  the 

(c)  See  note  (r)  on  p.  98,  ante. 

(d)  As  to  Eton,  Winchester,  and  Westminster,  see  stat.  (1548)  2  &  3  Edw.  6, 
c.  1,  s.  2,  and  the  Act  of  Uniformity  (stat.  (1662)  14  Car.  2,  c.  4),  s.  18  (use  of 
Latin  prayers)  ;  Eoman  Catholic  Eelief  Act,  1829  (10  Geo.  4,  c.  7),  s.  16  (no 
Eoman  Catholic  may  hold  office).  As  to  Eton  chapel,  see  p.  98,  ante.  As  to 
advowsons,  see  note  (r)  on  p.  98,  ante. 

(e)  A  dean  may  not  be  Provost  of  Eton,  Warden  of  Winchester,  or  master  of 
Charterhouse  (Pluralities  Act,  1850  (13  &  14  Yict.  c.  98),  s.  5).  As  to  West- 
minster, see  Public  Schools  Act,  1868  (31  &  32  Vict.  c.  118),  s.  5  (incorpora- 
tion) ;  s.  20  (miscellaneous  provisions  of  management) ;  amended  by  Public 
Schools  Act,  1869  (32  &  33  Vict.  c.  58),  s.  3  (status  of  Dean  and  Chapter  of  West- 
minster saved).  As  to  Charterhouse,  see  Public  Schools  Act,  1868  (31  &  32  Vict, 
c.  118),  s.  29  (change  of  name  and  saving  as  to  private  Act,  30  &  31  Vict.  c.  viii.) 
As  to  Harrow,  see  Public  Schools  (Shrewsbury  and  Harrow  Property)  Act,  1872 
(36  &  37  Vict.  c.  41),  ss.  2,  5  (incorporation). 

(/)  Provision  exists  for  the  possible  removal  from  its  present  site  of 
Westminster  (Public  Schools  Act,  1868  (31  &  32  Vict.  c.  118),  ss.  20  (16),  32) ). 
As  to  Shrewsbury,  see  s.  26. 

(fj)  For  the  rules  of  equity  relating  to  charities,  and  the  provisions  of  the 
Charitable  Trusts  Acts,  see  title  Charities,  Vol.  IV.,  p.  101.  For  the  Grammar 
Schools  Act,  1840  (3  &  4  Vict.  c.  77),  see  p.  116,  post.  For  Lord  Cranworth's  Act, 
see  p.  116,  post.  For  further  special  powers  of  the  Charity  Commissioners  and 
the  Board  of  Education,  see  p.  115,  post.  For  provisions  in  the  Education  Acts 
incidentally  affecting  charities,  see  pp.  28,  39,  40. 

(/i)  The  Acts  are  the  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56)  (the 
principal  Act);  the  Endowed  Schools  Act,  1873  (36  &  37  Vict.  c.  87);  the 
Endowed  Schools  Act,  1874  (37  &  38  Vict.  c.  87) ;  the  Welsh  Intermediate 
Education  Act,  1889  (52  &  53  Vict.  c.  40).  The  Endowed  Schools  (Masters)  Act, 
1908  (8  Edw.  7,  c.  39),  is  not  strictly  one  of  the  Endowed  Schools  Acts,  but  (s.  4) 
may  be  cited  with  them  (see  note  (d),  p.  106,  post).  For  the  Welsh  Intermediate 
Education  Act,  1889  (52  &  53  Vict.  c.  40),  and  the  special  provisions  in  it 
modifying  and  extending  the  Endowed  Schools  Acts  in  the  case  of  Wales,  see 
p.  Ill,  post.  For  the  citation  of  the  Acts  as  the  Endowed  Schools  Acts,  1869 — 
1889,  see  the  Short  Titles  Act,  1896  (59  &  60  Vict.  c.  14) ;  the  Welsh  Inter- 
mediate Education  Act,  1889  (52  &  53  Vict.  c.  50),  s.  1  ;  and  the  Endowed 
Schools  (Masters)  Act  (8  Edw.  7,  c.  39),  s.  4.  The  principal  Act  (Endowed 
Schools  Act,  1869  (32  &  33  Vict.  c.  56),  ss.  31  and  59)  gave  power  to  establish  a 
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Board  exercising  for  that  purpose  a  wider  discretion  than  is  permitted 
to  them  in  the  case  of  other  educational  charities.  The  express 
object  of  this  special  jurisdiction  is  to  render  the  charities  in 
question  most  conducive  to  the  advancement  of  the  education 
promoted  thereby,  and  for  that  object  the  Board  may  alter,  and 
add  to,  existing  trusts,  and  make  new  trusts;  consolidate  and 
divide  charities  ;  and  deal  with  the  constitution,  rights,  and  powers 
of  their  governing  bodies  (?). 

The  method  of  exercising  these  powers  is  by  schemes  made  in 
accordance  with  a  prescribed  procedure  and  subject  to  prescribed 
rights  of  appeal  (k).  A  scheme,  when  duly  completed,  has  the  same 
force  as  if  it  had  been  included  in  the  Acts  (I),  but  may  be  altered 
by  an  amending  scheme  made  in  accordance  with  and  subject  to  the 

body  of  special  commissioners  for  the  purpose  of  making  schemes  under  the 
Act,  and  limited  the  duration  of  their  jurisdiction  to  31st  December,  18'72, 
giving  power  to  extend  it  bv  Order  in  Council  for  another  year.  It  was  extended 
to  the  end  of  1874  by  the  Endowed  Schools  Act,  1873  (36  &  37  Vict.  c.  87), 
s.  17.  By  ss.  1,6  of  the  Endowed  Schools  Act,  1874  (37  &  38  Vict.  c.  87),  the 
powers  of  the  special  commissioners  were  vested  in  the  Charity  Commissioners, 
the  special  commissioners  were  abolished,  and  the  duration  of  the  powers  was 
extended  for  five  years  to  the  31st  December,  1879.  Since  that  date  they 
have  been  continued  annually  for  one  year  under  the  Expiring  Laws  Con- 
tinuance Act.  The  powers  of  the  Charity  Commissioners  in  respect  of  charities 
solely  educational  (including  powers  under  the  Endowed  Schools  Acts) 
are  now  exercised  by  the  Board  of  Education  ;  see  p.  13,  ante.  For  the 
powers  under  the  Endowed  Schools  Acts  (still  exercised  by  the  Charity  Commis- 
sioners) to  apply  to  educational  purposes  certain  non-educational  charities 
and  to  apportion  charities  partly  non-educational,  see  pp.  104,  115,  post. 

{i)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  ss.  9,  10,  the  terms  of 
which  imply  that  the  principle  of  cy-pres  need  not  be  enforced  strictly.  Thus 
endowments  previously  used  to  maintain  schools  in  a  paiticular  parish  can  be 
converted  to  supplying  exhibitions  for  the  benefit  of  areas  outside  the  parish 
{Re  St.  Leonard,  isjwreditch,  Purochial  Schools  (1884),  10  App.  Cas.  304,  P.  C), 
and  the  site  of  a  school  can  be  removed  from  one  parish  to  another  ^i?e  Hemsworth 
Free  Orammar  Scliool  and  Hospital  and  Barnsley  Grammar  School  {IH81),  12  App. 
Cas.  444,  P.  C).  The  Acts  are  "highly  remedial,"  see  per  Lord  Hatheeley, 
L.C.,  cited  in  note  (r),  p.  101,  post.  The  preamble  of  the  Act  of  1869  must  also 
be  taken  into  account  as  indicating  the  principles  on  which  the  Board  should 
act,  e.g.,  to  carry  out  the  main  designs  of  the  founder  of  an  endowed  school  by 
putting  a  liberal  education  within  the  reach  of  all  classes  of  children  in  a  manner 
not  possible  without  special  statutory  facilities.  For  the  principles,  including 
that  of  cy-pres  governing  the  jurisdiction  of  the  Boai'd  of  Education  and  the 
Charity  Cummissioners  to  make  schemes  in  respect  of  charities  in  general,  see 
note  (g)  on  p.  99,  ante,  and  title  Charities,  Vol.  IV.,  pp.  190,  302.  The  latter 
jurisdiction,  generally  speaking,  so  far  as  not  merely  inquisitorial,  is  the  same 
as  that  of  a  judge  in  chambers,  and  is,  therefore,  subject  to  the  principle  of 
cy-pres. 

{k)  For  the  procedure  for  making  schemes,  see  p.  109,  }wst ;  and  for  appeals, 
see  p.  110,  post.  Tbe  Board  of  Education  may  insert  in  any  scheme  all  pro- 
visions which  they  think  necessary  for  carrying  out  its  objects  (Endowed  Schools 
Act,  1869  (32  &  33  Vict.  c.  56),  s.  23);  e.g.,  they  may  insert  a  clause  providing 
that  questions  arising  under  the  scheme  shall  be  referred  to  and  determined  by 
the  Board  of  Education  {Re  Hodgson's  School  (1878),  3  App.  Cas.  857,  P.  0.  See 
also  R.  V.  Charitv  Cammissidvers  for  England  and  Wales,  [1897]  1  Q.  B.  407, 
and  R.  v.  WiUon,  [1888]  W.  N.  12). 

(l)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  45;  it  is  further 
expressly  provided  that  persons  acquiring  interests  or  privileges  in  respect  of  an 
endowment  or  an  endowed  school  do  so  subject  to  the  conditions  of  any  scheme 
made  under  the  Act  {ibid.,  s.  55 ;  and  compare  Endowed  Schools  Act,  1868 
(31  &  32  Vict.  c.  32),  ss.  2,  4,  5,  note  {t),  p.  102,  post). 
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same  provisions  as  an  original  scheme  (m).  During  the  continuance 
of  the  powers  to  make  schemes  under  the  Acts  the  court  may  not, 
without  the  consent  of  the  Board  of  Education,  make  any  new 
scheme  with  respect  to  an  endowment  subject  to  those  powers, 
or  appoint  new  trustees  and  no  alteration  or  enlargement  of 
school  premises  forming  part  of  an  endowment  within  the  scope  of 
the  Acts  may  be  made,  except  by  way  of  maintenance  or  repair, 
without  the  consent  in  writing  of  the  Board  of  Education,  or  under 
the  authority  of  a  scheme  (o). 

The  compulsory  powers  which  the  Board  of  Education  exercise 
in  their  jurisdiction  under  the  Charitable  Trusts  Act  with  reference 
to  the  production  of  documents,  the  interrogation  and  attendance 
of  witnesses,  and  with  reference  to  evidence  are  applicable  to  their 
jurisdiction  under  the  Endowed  Schools  Acts(2?). 

The  Board  of  Education  must  make  an  annual  report  to  His 
Majesty  of  their  proceedings  under  the  Endowed  Schools  Acts. 
The  report  must  be  laid  before  Parliament,  and  must  describe  all 
schemes  not  laid  before  Parliament  which  have  been  approved  by 
His  Majesty  in  Council  during  the  year  {q). 

Sub-Sect.  2. — Charities  to  ivhich  the  Acts  apply. 

243.  The  classes  of  charities  to  which  the  special  powers  of  the  Limitations. 
Board  of  Education  apply  are  limited  in  various  ways  (r). 

244.  A  charity  must,  to  be  subject  to  those  powers,  be  an  Meaning  of 
educational  endowment  within  the  meaning  of  the  Acts,  and  "educational 
educational  endowment,  for  that  purpose,  means  property  of  any      owmen  . 
kind  (real,  personal,  or  mixed)  subject  to  charitable  trusts  for  the 
purpose  of  education  at  school  of  boys  or  girls,  or  for  the  purpose 
of  exhibitions  tenable  at  a  school  or  university  or  elsewhere,  and 
whether  applied  in  the  shape  of  payments  to  governors,  teachers, 
officers,  scholars,  or  parents  of  scholars,  or  in  the  shape  of  school 
apparatus,  or  otherwise  (s). 

(m)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  44.  Provision  may 
also  be  made  in  a  scheme  for  its  alteration  by  a  scheme  made  by  the  Board  of 
Education  under  their  ordinary  jurisdiction  under  the  Charitable  Trusts  Act, 
but  not  so  as  to  contravene  any  of  the  rules  of  the  Endowed  Schools  Acts  (ibid., 
8.  28;  and  see  Be,  Sutton  Coldfield  Grammar  School  (1881),  7  App.  Gas.  91,  P.  C.  ; 
Be  Berhhamsted  Grammar  School,  [1908]  2  Ch.  25). 

(?i)  Endowed  Schools  Act,  1874  (37  &  38  Vict.  c.  87),  s.  6. 

(o)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  55. 

(p)  Ibid.,  s.  49.    See  p.  13,  ante,  and  title  CHARITIES,  Vol.  IV.,  p.  309. 

Iq)  Endowed  Schools  Act,  1873  (36  &  37  Vict.  c.  87),  s.  16,  as  varied  by  Order 
in  Council,  11th  August,  1902,  Statutory  Eules  and  Orders  Eevised,  Vol.  IV., 
Education,  England  ;  see  p.  14,  a^ite. 

(r)  "I  apprehend  that  the  first  intent  of  the  legislature  in  framing  this  Act, 
which  is  a  highly  remedial  Act,  was  that  the  commissioners  should  have  the 
largest  possible  powers  ;  and  these  general  words  were  used  lest  anything  which 
might  have  escaped  the  attention  of  the  legislature  should  afterwards  be  found 
unprotected  by  the  supervision  and  care  of  the  commissioners.  Having  given 
these  extensive  powers,  the  legislature  proceeded  to  make  certain  exceptions, 
the  intention  being  obviously  that  everything  not  immediately  in  the  contem- 
plation of  the  legislature  should  not  escape,  and  that  nothing  should  escape 
except  things  to  which  the  attention  of  the  legislature  was  expressly  directed  " 
{Be  Meyricke  Fund  (1872),  7  Ch.  App.  500,  per  Lord  Hatherley,  L.C,  at 
pp.  502,  503). 

(s)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  ss.  4,  5.    For  decisions 
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245.  The  occasion  of  passing  the  principal  Act  was  the  report  of 
the  Schools  Inquiry  Commission  made  in*  1867,  and  the  scope  of 
the  Act  must,  it  would  appear,  be  construed  with  reference  to  the 
mischiefs  disclosed  by  that  report,  which  is  expressly  referred  to  in 
the  preamble  of  the  principal  Act  (t).  The  Board's  powers, 
moreover,  in  their  origin  were  temporary,  and  only  now  exist  in 
virtue  of  an  annual  renewal  under  the  Expiring  Laws  Continuance 
Act  (u).  It  may  therefore  be  inferred — the  inference  has  in  fact 
been  adopted  by  the  Board  and  the  Charity  Commissioners — that 
the  Board's  special  powers  do  not  apply  to  any  charity  founded  after 
the  2nd  August,  1869,  the  date  of  the  passing  of  the  principal 
Act  (v).  Those  powers  are,  moreover,  expressly  made  applicable 
to  charities  founded  after  2nd  August,  1819,  only  with  the  consent 
of  the  governing  body  (tv). 

246.  Nothing  in  the  Endowed  Schools  Acts,  1869  to  1889, 
applies  to  Eton,  Winchester,  Westminster,  Charterhouse,  Harrow, 
Eugby,  Shrewsbury,  or  their  endowments  (x). 

illustrating  the  definition,  compare  He  Hemsiuorth  Free  Orammar  ScJwol  and 
Hospital  and  Barnsley  Grammar  School  (1887),  12  App.  Cas.  444,  P.  G  ;  Be 
Hodgson's  School  (1878),  3  App.  Cas.  857,  P.  0.  ;  Be  Meyricke  Fund  (1872), 
7  Ch.  App.  500.  An  endowed  school  is  one  which  is,  or  if  not  in  abeyance 
would  be,  wholly  or  partly  maintained  by  means  of  any  endowment,  but  the 
mere  fact  that  exhibitions  are  attached  to  a  school  does  not  make  it  an 
endowed  school  {ibid.,  s.  6  ;  and  see  A.-O.  v.  Christ  Church,  Oxford  {Dean  and 
Chapter),  [1894]  3  Ch.  524).  For  the  definition  of  exhibition,  see  ibid.,  s.  7. 
For  the  application  of  the  Acts  to  the  Crown  and  the  Duchy  of  Lancaster, 
see  Endowed  Schools  Act,  1873  (36  &  37  Vict.  c.  87),  s.  4. 

(t)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56).  The  legislation  affect- 
ing educational  charities  which  preceded  the  Endowed  Schools  Acts  needs  to 
be  considered  generally  in  connection  with  those  Acts  ;  compare  (1)  the  Grammar 
Schools  Act,  1840  (3  &  4  Vict.  c.  77)  (see  p.  116,  post) ;  (2)  the  Acts  constituting 
the  Charity  Commissioners  (for  these  see  title  Charities,  Vol.  IV.,  p.  302)  ; 

(3)  the  Endowed  Schools  Act,  1860  (23  &  24  Vict.  c.  11)  (see  p.  116,  post) ; 

(4)  the  Public  Schools  Act,  1868  ^31  &  32  Vict.  c.  118),  and  amending  Acts  (see 
p.  97,  ante) ;  (5)  the  Endowed  Schools  Act,  1868  (31  &  32  Vict.  c.  32)  (an  Act  to 
prevent  the  creation  of  vested  interests  pending  the  passing  of  the  Endowed 
Schools  Act,  1869  (32  &  33  Vict.  c.  56),  continued  in  force  by  38  &  39  Vict.  c.  29). 

(u)  See  note  (h),  p.  99,  ante.  Only  the  powers  to  make  schemes  are  temporary, 
but  these  powers,  and  the  provisions  consequential  upon  them, constitute  the  sub- 
stance of  the  Acts  ;  for  some  of  the  permanent  provisions,  see  p.  106,  post. 

(v)  The  Board's  practice  is  supported  by  an  opinion  of  the  law  officers  of  the 
Crown  given  with  reference  to  a  case  submitted  by  the  Charity  Commissioners 
in  1899,  and  cited  in  the  Forty-seventh  Eeport  of  the  Commissioners  at 
p.  67. 

{iv)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  14.  The  term 
"  governing  body"  is  defined  in  the  Endowed  Schools  Acts,  and  means,  gener- 
ally speaking,  the  persons  managing  and  controlling  the  endowment  other  than 
a  master  of  the  school  (Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  7  ; 
and  see  Be  Christ's  Hospital  (1889),  15  App.  Cas.  172,  185,  P.  C).  A  governing 
body  may  act  through  a  majority  of  the  members  of  the  body  pr-esent  at  a  duly 
constituted  meeting  {ibid.,  s.  54).  For  a  case  where  endowments  given  within 
fifty  years  had  been'  expended  upon  improving  property  given  earlier,  see.  Be 
Christ's  Hospital,  supra,  and -p.  105,  post.  A  scheme  of  the  Court  of  Chancery 
is  not  an  original  gift  to  charitable  trusts  within  the  meaning  of  s.  14  of  the 
Act  {Boss  V.  Charity  Commissioners  (1882),  7  App.  Cas.  463,  P.  C).  The  section 
leaves  the  jurisdiction  of  the  Court  of  Chancery  as  to  endowments  within  the 
fifty  years  entirely  unaffected  (A.-G.  v.  Christ's  Hospital  {Governors),  [1896]  1 
Ch.  879,  883). 

(x)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  8  ;  and  see  p.  97, 
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247.  The  following  classes  of  charities  are  also  expressly  ex- 
cluded from  the  Acts  and  from  the  Board's  powers  thereunder,  but 
not  from  the  Endowed  Schools  (Masters)  Act,  1908  (y) : — (1)  Any 
school  which  on  the  1st  January,  1869,  was  maintained  wholly 
or  partly  out  of  annual  voluntary  contributions  and  had  no  endow- 
ment except  the  school  premises  {z) ;  (2)  any  school  (and  its  endow- 
ment) which,  at  the  date  of  the  passing  of  the  principal  Act  (2nd 
August,  1869),  was  in  receipt  of  an  annual  parliamentary  grant,  but 
not  including  any  grammar  school  {a),  or  any  school  of  which  only 
one  department  received  such  a  grant ;  (3)  any  school  which,  on  the 
5th  August,  1873,  was  an  elementary  school  as  defined  by  the 
Elementary  Education  Act,  1870,  and  of  which  the  endowments  did 
not  then  exceed  £100  yearly  calculated  upon  a  prescribed  basis,  and 
which  was  neither  a  grammar  school  nor  a  department  of  a  grammar 
school  (b) ;  (4)  any  school  (unless  otherwise  subject  to  the  Acts) 
maintained  out  of  an  endowment  the  income  of  which  is  applicable, 
at  the  option  of  the  governing  body,  to  non-educational  purposes, 
and  that  endowment  (c) ;  (5)  any  school  (unless  otherwise  subject 
to  the  Acts)  assisted  by  an  endowment  the  income  of  which  is 
applicable,  at  the  option  of  the  governing  body,  to  some  other 
school  {d) ;  (6)  any  endowment  applicable  and  applied  solely  to 
the  education  of  the  ministers  of  any  church  or  religious  denomina- 
tion, or  for  teaching  any  particular  profession,  and  any  school 
which  is  assisted  by  any  such  endowment  {e) ;  (7)  any  school  which, 
during  the  six  months  prior  to  the  1st  January,  1869,  was  used  solely 
for  the  education  of  choristers,  and  its  endowment,  if  applicable 
solely  for  the  purpose  of  such  education  (/). 

248.  The  following  charities  are  excluded  from  the  Board's  powers  Partial 
under  the  Acts  to  alter  the  constitution  of  the  governing  body,  exceptions, 
unless  that  body  or  other  authority  consent  to  the  Board's  juris- 
diction being  exercised  in  that  regard : — (1)  Any  school  wholly  or 


ante.  As  to  what  is  an  endowment  of  one  of  these  scliools,  see  A.-G.  v. 
Glirist  Oh'urch,  Oxford  [Dean  and  Chapter),  [1894]  3  Ch.  524. 

(y)  Compare  s.  3  of  Endowed  Scliools  (Masters)  Act,  1908  (8  Edw.  7,  c.  39), 
and  note  (cZ),  p.  106,  post.  The  Act,  which  requires  masters  to  be  in  the 
employment  of  the  governing  body,  is  permanent  in  character,  and  relates  to  all 
endowed  schools,  except  the  seven  great  public  schools,  and  any  public  elemen- 
tary school. 

(z)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  8. 

(a)  I.e.,  as  dehued  by  the  Grammar  Schools  Act,  1840  (3  *fc  4  Vict.  c.  77). 

(&)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  8  ;  Endowed  Schools 
Act,  1873  (36  &  37  Vict.  c.  87),  s.  3  (the  proviso  to  which  affords  a  means 
by  which  the  Acts  can  be  applied  to  certain  of  the  excluded  cases  at  the 
option  of  the  governing  body).  These  two  classes  of  endowments,  being  in 
substance  endowments  tor  elementary  education,  are  the  subject-matter  of  the 
jurisdiction  of  the  Board  of  Education  under  s.  75  of  the  Elementary  Education 
Act,  1870  (33  &  34  Vict.  c.  75) ;  see  p.  115,  post.  A  certificate  of  the  Board  of 
Education  that  a  school  of  the  former  class  was  in  receipt  of  a  parliamentary 
grant,  or  that  a  school  is  within  the  latter  class,  is  conclusive  {ibid.,  a.  75;  and 
Endowed  Schools  Act,  1873  (36  &  37  Vict.  c.  87),  s.  3). 

(c)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  8  (4) ;  and  compare  lie 
Christ's  Hospital  (1889),  15  App.  Gas.  172,  P.  C. 

{d)  Ibid.,  s.  8  (5). 

(e)  /  bid.,  s.  8  (6) 

(/)  Ibid.,  a.  8  (7). 
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partly  maintained  out  of  the  endowment,  or  forming  part  of  the 
foundation  of  any  cathedral  or  collegiate  church  (in  such  cases  the 
consent  required  is  that  of  the  dean  and  chapter)  ;  (2)  any  school 
of  which  the  governing  body  is  subject  to  the  jurisdiction  of  the 
governing  body  of  the  Quakers,  or  of  the  congregation  of  Moravians; 
(3)  any  school  forming  part  of  the  foundation  of  any  college  in 
Oxford  or  Cambridge  (in  such  cases  the  consent  of  the  college  is 
required)  (^f). 

249.  An  exhibition  forming  part  of  the  foundation  of  any  such 
college  is  also  excluded  from  the  Board's  jurisdiction  under  the  Acts, 
unless  the  college  consent,  or  unless  the  exhibition  be  restricted  to 
some  school  or  district  (h).  In  the  case  of  any  exhibition  which  is 
subject  to  any  restriction  making  it  tenable  only  at  a  particular 
college  or  hall  in  any  university,  and  is  payable  out  of  property 
held  by  the  college,  or  by  the  university  in  trust  for  the  college  or 
hall  (and  otherwise  than  as  the  governing  body  of  a  school  or  as  a 
bare  trustee),  a  scheme  abolishing  the  restriction  cannot  be  made, 
if  not  less  than  two-thirds  of  the  governing  body  of  the  college  or 
hall  dissent  in  writing  (i). 

250.  Certain  other  classes  of  charities  are  granted  a  partial 
exemption  from  the  Board's  jurisdiction  in  respect  of  certain  of 
the  provisions  of  the  Acts  which  relate  to  religious  conditions  and 
qualifications  (k). 

Sub-Sect.  3. — Apportionment  of  Mixed  Charities. 

251.  Mixed  endowments  are  of  three  kinds : — 

(1)  Any  endowment  of  which  part  is  subject  to  trusts  which  do 
not  come  within  the  definition  of  an  educational  endowment  for  the 
purposes  of  the  Endowed  Schools  Acts.  A  scheme  dealing  with 
such  an  endowment  must  follow  detailed  rules  prescribed  for  its 
apportionment,  unless  the  governing  body  assent  to  their  being 
waived.  The  part  of  the  endowment  which  is  not  within  the 
definition  must  not  be  diverted  from  its  trusts,  and  is  to  be 
ascertained  by  the  Board  of  Education,  subject  to  an  appeal  to  the 
Privy  Council,  upon  a  prescribed  basis  of  calculation.  Where  that 
part  of  the  endowment  exceeds  one  half,  the  governing  body  must 
not,  in  respect  of  its  non-educational  purposes,  be  altered  by  the 
scheme.  Subject  to  the  rules  prescribed,  the  Board  may  deal  with 
the  endowment  as  though  the  whole  were  an  educational  endowment 
within  the  definition  (I). 

(g)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  14.  For  the  power  of 
the  Board  of  Education  to  include  in  schemes  relating  to  cathedral  schools,  with 
the  consent  of  the  Ecclesiastical  Commissioners,  provisions  for  increased  endow- 
ments from  the  Commissioners,  see  ihid.,  s.  27,  and  title  EccLESiASTiCAi,  Law, 
Vol.  XI.,  p.  794.  See  Chester  (Dean  and  Chapter)  v.  Chester  {Bishop)  (1902),  87 
L.  T.  618,  H.  L.,  for  a  scheme  for  a  cathedral  school. 

(h)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  14. 

{i)  Ibid.,  s.  38,  which  further  requires  the  Board  of  Education  to  report  the 
circumstances  specially  to  Parliament. 

(k)  For  provisions  as  to  religious  instruction,  and  exceptions  therefrom,  see 
p.  106,  post. 

{I)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  24  ;  further  rules  are 
therein  laid  down  concerning  (1)  the  application  by  an  unaltered  governing 
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(2)  Any  educational  endowment  coming  within  the  definition  of 
the  Endowed  Schools  Acts,  of  which  part  has,  by  reason  of  having 
been  expended  subsequently  to  the  2nd  August,  1819,  on  school 
premises  or  their  appurtenances,  become  so  mixed  with  an  old 
endowment  given  before  that  date  as  to  be  in  the  opinion  of  the 
Board  of  Education  incapable  of  convenient  separation  therefrom. 

The  whole  of  such  an  endowment  is  to  be  treated  as  one  founded 
before  the  2nd  August,  1819,  and  may  be  dealt  with  accordingly, 
subject  in  certain  cases  to  a  special  provision  as  to  religious 
instruction  (m). 

(3)  A  third  kind  of  mixed  endowment  is  one  otherwise  similar  to 
the  last,  but  having  its  two  parts  capable  of  convenient  separation. 
Where  the  governing  body  do  not  assent  to  the  scheme  dealing  with 
the  modern  part,  the  scheme  dealing  with  the  old  part  must 
apportion  the  parts,  subject  to  an  appeal  to  the  Privy  Council,  and 
must  provide  for  their  division,  appropriation,  and  vesting  in 
manner  prescribed  (n). 

Sub-Sect.  4. — Necessary  Provisions  in  Schemes. 

252.  Express  directions  are  given  to  the  Board  of  Education  as 
to  certain  conditions  and  regulations  which  schemes  made  by  them 
under  the  Acts  must  contain. 

A  scheme  which  abolishes  or  modifies  the  privilege  or  educational  Privileged 
advantages  of  particular  classes  of  persons  (local,  social,  or  other) 
must  have  due  regard  to  the  educational  interests  of  those  classes  (o). 

The  benefits  of  endowments  are,  so  far  as  conveniently  may  be.  Extension 
to  be  extended  to  girls  (p).  to  girls. 

Certain  vested  interests  of  individual  persons  must  be  saved  or  Vested 
compensated  (q).  interests. 

body  of  the  educational  part  of  the  endowment,  (2)  accumulated  funds, 
(3)  special  cases  where  the  formula  for  the  apportionment  is  not  applicable.  As 
to  the  method  of  calculating  what  is  one  half  of  the  whole  endowment,  see 
A.-G.  V.  Moises  (1879),  Tudor  on  Charities  and  Mortmain,  p.  1036.  Where  the 
trusts  which  are  outside  the  scope  of  the  Endowed  Schools  Acts  are  not  educa- 
tional trusts  at  all,  the  scheme  apportioning  the  endowment  will,  semble,  be 
made  by  the  Charity  Commissioners  ;  see  note  (/i),  p.  99,  ante. 

(m)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  25  ;  and  see  Re  Christ's 
Hospital  (1889),  15  App.  Cas.  172,  P.  C.  Eor  the  distinction  between  the  endow- 
ments founded  before  and  those  founded  after  1819,  see  p.  102,  ante.  The  Board's 
decision  of  the  question  of  separability  is  subject  to  an  appeal  to  the  Privy 
Council  (Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  25).  For  a  special 
provision  as  to  religious  instruction  in  cases  within  the  section,  see  p.  107,  iwst. 

{n^  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  26. 

(o)  Rid.,  s.  l\  ;  Endowed  Schools  Act,  1873  (36  &  37  Vict.  c.  87),  s.  5.  A 
scheme  may  raise  the  tuition  fees  of,  or  impose  a  poverty  test  on,  a  privileged 
class  {Bossy.  Charity  Commissioners  (1882),  7  App.  Cas.  463,  P.  C.  ;  see,  further. 
He  Hodgson's  School  (1878),  3  App.  Cas.  857,  P.  C.,  and  Be  Berkhamsted  Grammar 
School,  [1908]  2  Ch.  25,  for  what  is  "due  regard"  to  the  interests  of  such  a 
class).  A  vested  interest  means  a  legal  right,  and  not  a  benefit  in  fact  enjoyed 
but  capable  of  being  taken  away  {Be  Sutton  Coldfield  Grammar  School  (1882),  7 
App.  Cas.  91,  P.  C). 

{p)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  12. 

{q)  J.e.,  interests  of  individual  scholars,  exhibitioners,  teachers  or  officers, 
pensioners,  and  governors  {ibid.,  s.  13).  As  to  the  meaning  of  vested  interest, 
see  note  (o),  supra.  The  general  interest  of  a  class  of  persons,  consisting  of  the 
inhabitants  and  ratepayers  of  a  locality,  to  have  their  children  taught  free  is 
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A  scheme  relating  to  an  endowed  school  must  have  due  regard  to 
rights  of  patronage  exercised  by  any  member  of  its  governing  body 
in  virtue  of  any  gift  or  donation  made  by  him  (a). 

The  Board  may,  in  any  scheme,  unless  it  be  one  relating  to 
a  cathedral  school,  transfer  visitatorial  powers  to  the  Crown,  and 
must  make  provision,  in  the  case  of  such  transfer,  or  in  the  case  of 
any  visitatorial  powers  being  vested  in  the  Crown  at  the  com- 
mencement of  the  principal  Act,  for  the  exercise  of  such  powers 
by  the  Board  (&). 

Schemes  must  provide  that  all  teachers  and  officers  are  in  the 
employment  of  the  governing  body  (c),  and  may  be  dismissed  at 
pleasure,  with  or  without  appeal,  subject  to  such  special  provisions  as 
to  notice  as  may  be  provided  in  the  scheme  or  agreed  upon.  In  the 
absence  of  any  such  special  provision  no  dismissal  can  take  effect 
except  after  not  less  than  two  months'  notice  and  at  the  end  of  a 
school  term,  unless  it  be  upon  the  ground  of  misconduct  or  other 
good  and  urgent  cause  (ii). 

A  scheme  must  also  provide  that  all  jurisdiction  of  the  ordinary 
relating  to  the  licensing  of  masters  in  an  endowed  school,  and  all 
jurisdiction  arising  from  that  licensing,  shall  be  abolished  (e). 

Sub-Sect.  5. — Necessary  Provisions  respecting  Beligious  Mattel's  (/). 
253.  A  scheme  must  provide — 

I.  That  the  parent,  guardian,  or  person  liable  to  maintain,  or 
having  the  actual  custody  of,  any  scholar  attending  an  endowed  school 
as  a  day  scholar  may  claim,  in  a  prescribed  manner,  and  obtain,  the 

not  a  vested  interest  within  the  meaning  of  s.  113  {Be  Shaf  toe's  Charity  (1878), 
3  App.  Cas.  872,  P.  C).  A  teacher  dismissible  by  resolution  of  the  governors, 
but  not  in.  fact  dismissed,  has  a  vested  interest  within  the  meaning  of  the  section 
{Ee  Alleyn's  College,  Duliuich  (1875),  1  App.  Cas.  68,  P.  C). 

(a)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  13.  Such  rights  of 
patronage  are  not  vested  interests  within  s.  11  or  s.  13  [Re  Christ's  Hospital 
(1889),  15  App.  Cas.  172,  183,  184,  P.  C). 

[h]  I  hid.,  s.  20.  For  visitatorial  powers  generally,  see  title  Charities,  Vol.  IV., 
p.  287. 

(c)  See  note  (w),  p.  102,  ante. 

(d)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  22  ;  Endowed  Schools 
(Masters)  Act,  1908  (8  Edw.  7,  c.  39).  The  latter  Act  was  passed  to  alter  the 
efl'ects  of  the  law  as  laid  down  in  Wright  v.  Zetland  (Marquis),  [1908]  1  K.  B. 
63,  0.  A.,  and  applies  retrospectively  to  all  schemes  under  the  Endowed  Schools 
Acts,  1869  to  1889  (with  which  it  is  citeable),  and  to  all  schemes  under  the 
Charitable  Trusts  Acts,  1853  to  1894,  with  reference  to  an  endowed  school, 
and  to  all  schools  otherwise  exempted  from  the  former  Acts  by  s.  8  of  the 
Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56)  (see  p.  103,  ante),  except  the 
seven  great  public  schools  (see  p.  103,  ante),  or  any  public  elementary  school 
(see  p.  79,  ante). 

(e)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  21.  Degrees  of  any 
university  in  the  United  Kingdom  are  to  be  recognised  as  qualifying  masters 
for  office  in  endowed  schools  in  cases  where  the  trusts  or  other  regulations 
require  masters  to  have  the  degree  of  some  specified  university  (Endowed 
Schools  Act,  1873  (36  &  37  Vict.  c.  87),  s.  18)  (a  permanent  provision  applying 
whether  a  scheme  be  made  or  not). 

(/)  A  further  permanent  provision,  taking  effect  apart  from  any  scheme,  is 
that  chapels  of  endowed  schools  fulfilling  prescribed  conditions,  are  made  free 
from  the  jurisdiction  of  the  incumbent  of  the  parish,  and  are  recognised  for  the 
performance  of  public  worship,  and  the  administration  of  the  sacraments,  accord- 
ing to  the  liturgy  of  the  Church  of  England  (Endowed  Schools  Act,  1869  (32  &  33 
Vict.  c.  56),  s.  53) ;  see  also  title  Ecclesiastical  Law,  Vol.  XL,  p.  651. 
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exemption  of  that  scholar  from  attending  prayer  or  religious 
worship,  or  any  lessons  on  a  religious  subject,  and  that  the  scholar 
shall  not,  by  reason  of  the  exemption,  lose  any  advantage  or  emolu- 
ment to  which  he  would  otherwise  have  been  entitled  from  the 
school  or  endowment,  except  such  as  the  scheme  may  expressly 
make  dependent  on  the  scholar  learning  such  lessons. 

IL  That  if  a  teacher,  in  the  course  of  other  lessons  at  which 
the  scholar  is  present  in  accordance  with  the  ordinary  rules  of  the 
school,  teach  systematically  and  persistently  any  particular 
religious  doctrine  from  the  teaching  of  which  exemption  has  been 
claimed,  and  if  the  parent,  or  other  person  as  above  mentioned, 
complain  in  writing  to  the  governing  body,  the  latter  must  hear 
the  complainant  and  make  inquiry  into  the  facts,  and,  if  the  com- 
plaint is  judged  to  be  reasonable,  take  proper  steps  for  remedying 
the  grievance  (g) . 

III.  That  if  the  parent,  or  other  person  in  control,  as  above 
mentioned,  of  a  scholar  who  is  about  to  attend  an  endowed  school, 
and  who  could  otherwise  only  be  admitted  as  a  boarder,  desires  a 
similar  exemption  of  the  scholar,  and  the  persons  in  charge  of 
the  boarding-house  of  the  school  are  not  willing  to  allow  it,  the 
governing  body  must  make  proper  provision  for  enabling  the 
scholar  to  attend  the  school  as  a  day  scholar  and  to  have  the 
exemption  desired,  and  the  scheme  must  contain  similar  regulations 
against  loss  of  advantages,  and  for  complaints  by  the  parent  or 
other  person,  as  in  the  case  already  mentioned  of  day  schools  (h). 

254.  A  scheme  which  gives  the  governing  body  of  an  endowed  Notice  of 
school  power  to  make  regulations  respecting  the  religious  instruction  ^g<^^]|tjong 
given  at  the  school  must  provide  that  no  alterations  in  the  regulations 

shall  take  effect  until  at  least  a  year  has  expired  after  notice  of  the 
proposed  alteration  (;). 

255.  Where  an  endowment  which  was  founded  subsequently  to 
1819  and  has  been  so  mixed  with  one  founded  before  that  date  as  on 
that  account  to  be  treated  as  having  been  founded  before  that  date 
in  accordance  with  the  rules  stated  above  relating  to  the  apportion- 
ment of  mixed  endowments  (k)  appears  to  the  Board  of  Education 
to  be  in  value  not  less  than  the  old  endowment,  and  to  have  been 
given  under  the  belief  that  the  whole  endowment  was  attached  to 
some  particular  church,  sect,  or  denomination,  a  scheme  relating 
to  such  endowment  must  provide  for  the  giving  of  religious 
instruction  to  the  scholars  belonging  to  such  church,  sect,  or 
denomination  (Z). 

256.  A  scheme  must  provide  that  no  person  shall  be  disqualified  Teachers  and 
for  being  a  master  in  an  endowed  school  by  reason  only  of  his  go'^^^ors. 


Certain 
mixed 

endowments. 


((/)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  15. 

(A)  Ibid.,  s.  16.  A  scheme  should  contain  the  exact  words  of  the  section, 
and  should  not  provide  that  every  master  of  a  boarding-house  must  allow  the 
exemption  if  claimed  {He  Christ's  Hospital  (1889),  15  App.  Cas.  172,  P.  C.).j 

(i)  Endowed  Schools  Act,  1873  (36  &  37  Vict.  c.  87),  s.  11. 

{k)  See  p.  104,  ante. 

{I)  Endowed  Schools  Act,  1873  (36  &  37  Vict.  c.  87),  s.  8. 
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not  being  or  not  intending  to  be  in  holy  orders  (m),  and  that 
the  religious  opinions  of  any  person,  or  his  attendance  or  non- 
attendance  at  any  particular  form  of  religious  worship,  shall 
not  in  any  way  affect  his  qualification  for  membership  of  the 
governing  body  (n). 

257.  The  foregoing  rules  with  respect  to  religious  instruction  and 
religious  qualifications,  other  than  the  rule  requiring  a  conscience 
clause  for  day  scholars  and  the  rule  requiring  special  religious 
instruction  in  the  case  of  certain  mixed  endowments,  do  not  apply 
to  any  scheme  relating  to  any  charity  within  the  following  classes, 
unless  the  governing  body,  unaltered  by  any  scheme  made  under 
the  Acts,  consent  to  their  being  applied: — (1)  Any  school  which  is 
maintained  out  of  the  endowment  of,  or  which  forms  part  of  the 
foundation  of,  any  cathedral  or  collegiate  church;  (2)  any  educa- 
tional endowment  the  scholars  educated  by  which  are  in  the 
opinion  of  the  Board  of  Education  (subject  to  a  prescribed  right 
of  appeal  to  the  Privy  Council)  required  by  the  express  terms 
of  the  original  instrument  of  foundation,  or  of  the  statutes  or 
regulations  made  by  the  founder  or  under  his  authority  in  his 
lifetime  or  within  fifty  years  after  his  death  (these  terms  having 
been  observed  down  to  the  commencement  of  the  Endowed  Schools 
Act,  1'869)  to  learn  or  to  be  instructed  according  to  the  doctrines 
or  formularies  of  any  particular  Church,  sect,  or  denomination; 
(3)  any  educational  endowment  originally  given  to  charitable  uses 
since  the  Toleration  Act,  1688  (o),  the  trusts  of  which  require  in 
similar  manner  and  subject  to  similar  conditions  as  in  the  case 
last  mentioned  that  the  majority  of  the  governing  body,  or  of  the 
persons  electing  that  body,  or  the  principal  teacher  of  the  school, 
or  the  scholars  educated  by  the  endowment,  shall  be  members  of 
a  particular  Church,  sect,  or  denomination  (p). 

A  scheme  relating  to  any  charity  within  these  classes  must  not 
without  the  consent  of  the  governing  body  make  any  provision 
respecting  the  religious  instruction  or  attendance  at  religious 
worship  of  the  scholars  (except  for  the  purpose  of  securing  a  con- 
science clause  for  day  scholars)  or  respecting  the  religious  opinions 
of  the  governing  body  or  masters  (q). 


(to)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  18. 

(n)  Ibid.,s.  17.  But  the  holder  for  the  time  being  of  any  particular  office 
may  be  retained  as  a  member  of  a  governing  body  where,  under  the  express 
terms  of  the  original  instrument  of  foundation,  the  holder  of  any  particular 
office  is  a  member  of  tbe  governing  body  (Endowed  Schools  Act,  1873  (36  &  37 
Vict.  c.  87),  s.  6 ;  and  see  Be  Hodgson's  School  (1878),  3  App.  Cas.  857,  P.  C). 

(o)  Stat.  (1688)  1  Will.  &  Mar.  c.  18. 

(  p)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  19 ;  Endowed  Schools 
Act,  1873  (36  &  37  Vict.  c.  87),  s.  7  ;  it  is  to  be  noted  that  the  governing  body  whose 
consent  is  required  is  the  body  constituted  as  it  would  have  been,  if  no  scheme 
had  been  made.  As  to  what  charities  are  within  the  second  and  third  classes, 
see  Be  St.  Leonard,  Shoreditch,  Parochial  Schools  (1884),  10  App.  Cas.  304,  P.  C. ; 
Be  Sivansea  Free  Grammar  School,  and  Be  a  Scheme  under  the  Welsh  Intermediate 
Edvmtion  Act,  1889,  [1894]  A.  C.  252,  P.  C.  For  cathedral  schools,  see  Chester 
{Dean  and  Chapter)  v.  Chester  {Bishop)  (1902),  87  L.  T.  618,  H.  L. ;  and  see 
p.  103,  ante. 

{q)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  19.     A  scheme  may 
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Sub-Sect.  6. — Procedure  and  Appeals. 

258.  The  procedure  for  making  schemes  is  prescribed  in 
elaborate  detail. 

The  Board  of  Education,  as  successors  to  the  Endowed  Schools 
Commissioners,  are  to  begin  by  preparing  a  draft  scheme.  This 
draft  they  must  circulate  and  publish  in  such  manner  as  they  think 
fit  for  notifying  interested  persons,  and  copies  must  be  sent  to  the 
governing  body  of  the  endowment  and  the  principal  teacher  of  any 
school  involved. 

Two  months  are  allowed  from  the  date  of  the  publication  of  the 
draft  scheme  for  objections  or  suggestions  to  be  made  (in  writing) 
with  respect  to  it.  The  governing  body  may  submit  an  alternative 
scheme.  The  Board  of  Education,  at  the  expiration  of  the  two 
months,  may  hold  a  public  inquiry  into  the  subject-matter  of  the 
draft  scheme  (?•)• 

The  Board  must  then,  after  considering  the  objections  received 
and  the  report  (if  any)  of  the  inquiry,  and  any  alternative 
scheme,  frame  a  scheme  (s).  The  scheme  so  framed  must 
before  being  settled  be  again  published  with  a  notice  allowing 
one  month  for  receiving  objections  and  suggestions,  which  must 
be  in  writing. 

The  Board,  as  successors  to  the  Committee  of  Council  on 
Education,  must  then,  unless  they  decide  to  abandon  or  revise  the 
scheme,  settle  it  {t).  The  settled  scheme  must  be  published  and 
circulated  with  a  notice  announcing  that,  subject  to  any  petition 
appealing  to  the  King  in  Council  or  to  Parliament,  the  settled 
scheme  will  be  laid  before  the  King  in  Council  {u). 

In  the  absence  of  such  petition  the  settled  scheme  may  be 
approved  by  the  King  in  Council,  and  if  approved  has  effect  from 
the  date  specified  in  the  scheme,  or,  if  no  date  be  specified,  from 
the  date  of  the  Order  in  Council  approving  it(u).  The  scheme 
when  so  approved  has  statutory  force,  and  repeals  and  abrogates 
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not,  under  this  rule,  make  particular  religious  views  more  or  less  necessary 
than  formerly  to  qualify  for  membership  of  the  governing  body,  but  the  office  of 
rector  of  a  parish  may  be  made  a  qualification  for  such  membership  in  a  Church 
of  England  school  {Re  Hodgson's  School  (1878),  3  App.  Cas.  857,  P.  0.). 

(r)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  ss.  32,  33,  34,  35, 
and  Endowed  Schools  Act,  1873  (36  &  37  Vict.  c.  87),  s.  12.  For  the  pro- 
cedure of  such  public  inquiry,  see  Endowed  Schools  Act,  1869  (32  &  33  Vict, 
c.  56),  s.  50.  The  Act  contains  provisions  as  to  the  method  of  serving  a  governing 
body  with  notice  and  documents,  for  the  purposes  of  the  Acts,  by  post  (ibid., 
ss.  56,  57).  Eor  the  substitution  of  the  members  and  officers  of  the  Board  of 
Education  for  the  commissioners  and  assistant  commissioners,  see  p.  1 3,  ante. 

(s)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  36. 

(t)  Ibid.,  ss.  36,  37,  as  amended  by  Endowed  Schools  Act,  1873  (36  &  37 
Vict.  c.  87),  s.  13.  In  view  of  the  Committee  of  Council  and  the  Commis- 
sioners for  the  purposes  of  the  Endowed  Schools  Acts  having  been  merged 
in  the  Board  of  Education,  the  Order  in  Council  of  the  7th  August,  1900  (see 
p.  13,  ante),  provides  that  a  "  final  settlement"  of  a  scheme  by  the  Board  shall 
be  substituted  for  the  "approval"  of  the  Committee  of  Council,  and  that  the 
Board  shall  observe  with  respect  to  such  settlement  the  procedure  applicable 
formerly  to  the  approval  of  that  Committee. 

(u)  Endowed  Schools  Act,  1873  (36  &  37  Vict.  c.  81),  s.  13. 

(v)  Ibid.,  s.  15;  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  45. 
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previous  enactments  and  provisions  and  vests  property  without 
further  act  or  assurance  (a). 

259.  No  appeal  lies  to  the  King  in  Council  with  reference  to 
any  scheme,  so  far  as  it  relates  to  an  endowment  having,  imme- 
diately prior  to  the  2nd  August,  1869,  an  annual  income  of  not 
more  than  £100  calculated  upon  a  prescribed  basis  (6).  In  any 
other  case  the  governing  body  of  an  endowment  to  which  the 
scheme  relates,  or  any  person  directly  affected  by  the  scheme, 
may  within  two  months  after  the  publication  of  the  settled 
scheme  petition  the  King  in  Council  praying  that  the  scheme,  or 
some  part  of  it,  be  not  approved  by  the  King  in  Council,  on  the 
ground  either  (1)  of  any  decision  of  the  Board  of  Education  in 
respect  of  which  an  appeal  is  expressly  given  to  the  King  in  Council ; 
or  (2)  of  the  scheme  not  saving  or  making  compensation  for  his  or 
their  vested  interests  as  required  by  the  Acts  ;  or  (3)  of  the  scheme 
being  one  which  is  not  within  the  scope  of,  or  made  in  conformity 
with,  the  Acts  ;  or  (4)  (in  any  case  where  the  governing  body  are  the 
petitioners)  of  a  scheme  not  having  due  regard  to  any  educational 
interests  which  the  Acts  require  to  be  regarded  on  the  abolition  or 
modification  of  any  privileges  or  educational  advantages  to  which  a 
particular  class  of  persons  are  entitled  (c). 

The  petition  must  be  referred  to  and  dealt  with  by  the  Judicial 
Committee  of  the  Privy  Council  in  the  manner  applicable  to 
ordinary  appeals  to  the  Privy  Council  (d). 

After  the  recommendations  of  the  Judicial  Committee  have  been 
received  the  scheme  may  be  remitted  by  Order  in  Council  to  the 
Board  of  Education  with  such  declaration  as  the  nature  of  the  case 
may  require,  and  in  that  case  the  Board  of  Education  may  either 
proceed  to  prepare  a  new  scheme,  or  may  amend  the  old  one  so  as 
to  bring  it  into  conformity  with  the  declaration  contained  in  the 
Order  in  Council,  and  any  scheme  so  amended  is  to  be  dealt  with  as 
though  it  were  a  settled  scheme  (e) . 

Instead  of  remitting  the  scheme,  the  King  in  Council  may  by 
Order  in  Council  direct  the  scheme  to  be  laid  before  Parliament, 
and  in  that  case  the  procedure  will  be  the  same  as  in  the  case  of  a 
petition  appealing  to  Parliament  against  a  scheme  (/) . 


{a)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  ss.  45,  46. 

(b)  Ibid.,  s.  42,  which  also  empowers  the  Board  of  Education  to  determine 
conclusively  whether  the  endowment  is  within  the  limit. 

(c)  Ibid.,  s.  39,  as  amended  by  Endowed  Schools  Act,  1873  (36  &  37  Vict, 
c.  87),  s.  14.  As  to  who  is  a  person  directly  affected  by  a  scheme,  see  Be  Ghrisfs 
Hospital  (1889),  15  App.  Cas.  172,  P.  C. ;  Re  Shaftoe's  Charity  (1878),  3  App.  Cas. 
872,  P.  C.  ;  Re  Colchester  Grammar  School,  [1898]  A.  0.  477,  P.  0.  A  petitioner 
to  the  Privy  Council  is  bound  by  the  four  grounds  stated,  and  cannot  impugn 
the  scheme  on  the  ground  of  its  general  policy  {Re  Swansea  Free  Grammar 
School,  and  Re  a  Scheme  tender  the  Welsh  Into-mediate  Education  Act,  1889,  [1894] 
A.  C.  252,  P.O.).  Eor  instances  where  an  appeal  to  the  Privy  Council  is  expressly 
given,  see  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  ss.  19  (2),  24  (2),  (4), 
25,  and  26;  and  Endowed  Schools  Act,  1873  (36  &  37  Vict.  c.  87),  s.  8. 

{d)  Endowed  Schools  Act,  1873  (36  &  37  Vict.  c.  87),  s.  14 ;  and  see  title 
Courts,  Vol.  IX.,  pp.  33  et  seq.,  for  appeals  to  the  Privy  Council  generally, 
(e)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  ss.  39,  40. 
(/)  Ibid.,  s.  39  ;  and  see  p.  Ill,  post,  for  appeals  to  Parliament. 
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260.  The  governing  body  of  the  endowment  or  the  council  of  any 
municipal  borough  directly  affected  by  the  scheme,  or  any  twenty 
or  more  inhabitant  ratepayers  of  any  municipal  borough  or  place 
so  affected,  may  within  two  months  after  the  publication  of  the 
settled  scheme  petition  the  Board  praying  that  the  scheme  be  laid 
before  Parliament,  In  that  case  the  scheme  must  be  laid  before 
Parliament  for  not  less  than  two  months  during  one  session,  and  if 
either  House  of  Parliament  present  an  address  to  the  Crown  within 
those  two  months  praying  that  the  scheme  or  some  part  of  it  be  not 
approved,  no  Order  in  Council  may  be  made  approving  the  scheme 
or  the  part  objected  to,  as  the  case  may  be.  In  the  absence  of  any 
such  address  the  scheme  may  be  approved  by  Order  in  Council,  or 
any  part  of  it  to  which  any  such  address  does  not  relate  may  be  so 
approved,  and  the  scheme,  as  approved,  will  then  have  effect  (g). 

Sect.  3. — Welsh  Intermediate  Education. 
Sub-Sect.  1. — In  General. 

261.  A  system  of  secondary  education  has  been  organised  in  Nature  and 
Wales  and  Monmouthshire  by  schemes  made  under  the  Endowed  ^^^^g^''^^^^^ 
Schools  Acts,  modified  and  extended  for  the  purpose  by  the  Welsh  ^  ^  system. 
Intermediate  Education  Act,  1889  {h).    The  express  object  of  the 

latter  Act  is  to  make  further  provision  for  the  intermediate  and 
technical  education  of  the  inhabitants  of  Wales  and  Monmouth- 
shire (i).  Intermediate  education,  for  the  purposes  of  the  Act, 
means  in  substance  what  is  commonly  called  secondary  education, 
and  technical  education  similarly  means  education  with  a  view  to 
efficiency  in  industry  and  commerce,  but  excluding  the  teaching  of 
the  practice  of  any  trade,  industry,  or  employment  (k) .    The  mode 


Sect.  2. 

Powers 
under  the 
Endowed 
Schools 
Acts. 

Appeals  to 
Parliament. 


(g)  Endowed  Schools  Act,  1873  (36  &  37  Vict.  c.  87),  ss.  13,  15  (the  latter 
section  is  substituted  for  s.  41  of  the  Endowed  Schools  Act,  1869  (32  &  33  Vict, 
c.  56)).  The  language  of  s.  15  of  the  Endowed  Schools  Act,  1873  (36  &  37 
Vict.  c.  87),  is  obscure,  and  it  is  not  clear  if  a  scheme  must  also  be  laid  before 
Parliament  whenever  a  petition  to  the  King  in  Council  has  been  presented, 
even  though  the  petition  has  been  withdrawn  or  has  completely  failed,  or  the 
King  in  Council  does  not  direct  it  to  be  laid  before  Parliament,  but  it  is  the 
practice  of  the  Board  of  Education  in  such  cases  to  do  so. 

(h)  For  the  Endowed  Schools  Acts  generally,  and  the  citation  with  them  of 
the  Welsh  Intermediate  Education  Act,  1889  (52  &  53  Vict.  c.  40),  see  p.  99, 
ante ;  and  s.  1  of  the  latter  Act. 

(•/)  Welsh  Intermediate  Education  Act,  1889  (52  &  53  Vict.  c.  40),  s.  2. 

(Ji)  The  expression  "intermediate  education"  means  a  course  of  education 
which  does  not  consist  chiefly  of  elementary  instruction  in  reading,  writing, 
and  arithmetic,  but  which  includes  instruction  in  Latin,  Greek,  the  Welsh  and 
English  languages  and  literature,  modern  languages,  mathematics,  natural  and 
applied  science,  or  in  some  of  such  studies,  and  generally  in  the  higher  branches 
of  knowledge ;  but  nothing  in  the  Act  is  to  prevent  the  establishment  of 
scholarships  in  higher  or  other  elementary  schools  [ibid.,  s.  17). 

The  expression  "technical  education"  includes  instruction  in — (i.)  any  of 
the  branches  of  science  and  art  with  respect  to  which  grants  are  for  the  time 
being  made  by  the  Board  of  Education  ;  (ii.)  the  use  of  tools,  and  modelling  in  clay, 
wood,  or  other  material ;  (iii.)  commercial  arithmetic,  commercial  geography, 
book-keeping,  and  shorthand  ;  (iv.)  any  other  subject  applicable  to  the  purposes 
of  agriculture,  industries,  trade,  or  commercial  life  and  practice  which  may  be 
specified  in  a  scheme,  or  proposals  for  a  scheme,  of  a  joint  education  committee 
as  a  form  of  instruction  suitable  to  the  needs  of  the  district ;  but  it  does  not 
include  teaching  the  practice  of  any  trade,  or  industry,  or  employment  (t&wi.). 
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of  achieving  the  object  of  the  Act  is  the  reorganisation,  through 
schemes,  of  various  existing  endowments  in  separate  local  govern- 
ment areas,  and  the  provision  of  new  endowments  out  of  the  rates, 
supplemented  by  grants  out  of  moneys  provided  by  Parliament  (T). 

Sub-Sect.  2. — Endowments  and  Public  Funds. 

262.  The  endowments  which  can  be  dealt  with  in  any  such 
schemes  are  any  endowments  coming  within  the  scope  of  the 
Endowed  Schools  Acts,  and  certain  other  classes  of  endowments 
excluded  from  the  operation  of  those  Acts,  A  scheme  may  deal 
with  those  elementary  schools,  and  their  endowments,  which  are 
excluded  from  the  Acts,  either  by  s.  75  of  the  Elementary  Educa- 
tion Act,  1870  (m),  or  s.  3  of  the  Endowed  Schools  Act,  1873  (n).  A 
scheme  may  also,  with  the  consent  of  the  founder  or  governing  body, 
deal  with  any  endowments  founded  subsequently  to  1869  (o). 

263.  A  scheme  may  provide,  with  the  consent  and  recommenda- 
tion of  the  council  of  the  county  or  county  borough  (a),  for  the 
endowment  of  the  educational  institutions  regulated  by  the  scheme, 
wholly  or  partly,  out  of  contributions  from  the  county  or  borough 
rate  (6).  Where  such  a  provision  has  been  made  in  a  scheme,  the 
council  which  assented  to  the  provision  must  pay  the  amount  from 
time  to  time  payable  out  of  the  county  fund,  or  in  the  case  of  a 
county  borough,  out  of  the  borough  fund  or  rate  (c). 

The  amount  of  the  endowment  provided  by  the  scheme  from  the 
rates  must  not  exceed  the  amount  of  a  rate  of  a  half-penny  in  the 
pound,  calculated  upon  a  prescribed  basis  (d). 

The  endowment  so  contributed  may  be  in  the  form  of  scholar- 
ships, or  of  an  annual  contribution  of  a  fixed  amount,  or  not 
exceeding  a  fixed  limit  (e). 


(Z)  The  special  power  under  the  Act  to  make  sclieines  is  temporary  (as  in  the 
case  of  the  other  Endowed  Schools  Acts),  and  exists  by  virtue  of  an  annual 
renewal  under  the  Expiring  Laws  Continuance  Act.  For  the  local  govern- 
ment areas  and  the  apportionment  of  endowments  between  them,  see  p.  113, 
post. 

(m)  33  &  34  Vict.  c.  75. 
36  &  37  Vict.  c.  87. 

'  (o)  Welsh  Intermediate  Education  Act,  1889  (52  &  53  Vict.  c.  40),  ss.  12,  13 ; 
and  see  p.  101,  ante,  as  to  the  scope  of  the  Endowed  Schools  Acts  and  the 
exclusion  of  endowments  from  their  operation  and  the  apportionment  of  mixed 
endowments;  s.  13  of  the  Welsh  Intermediate  Education  Act,  18«9  (52  &  53 
Vict.  c.  40),  applies  the  latter  provisions  to  special  cases  of  mixed  endowments. 

(a)  Throughout  the  Welsh  Intermediate  Education  Act,  1889  (52  &  53  Vict, 
c.  40),  "  county  "  or  "  county  council"  includes  "  county  borough"  or  "  county 
borough  council  "  ;  see  ibid.,  s.  16. 

(b)  Ibid.,  ss.  3  (2),  (5),  4(1),  7.  The  scheme  may  contain  consequential  pro- 
visions as  to  the  mode  of  payment  of  rate  contributions  and  other  matters 
{ibid.,  s.  7).    For  the  procedure  for  making  schemes,  see  p.  109,  ante. 

('■)  Ibid.,  ss.  8,  16  {'Z).  The  expenses  of  a  county  council  under  the  Act  are 
general  county  expenses,  and  are  to  be  separaiely  stated  in  the  levy  and 
collection  {ibid.,  s.  8  (2),  (4) ) ;  and  see  title  Eates  and  Eating.  An  amending 
scheme  is  required  to  enable  the  rate  contributions  to  be  diminished  {ibid., 
s.  7(4)). 

(d)  Ibid.,  s.  8  (3). 

(e)  I  hid.,  s.  7. 


Part  VIII. — Educational  Charities. 
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264.  A  council  may  also  contribute  as  an  endowment  in  any 
scheme  any  sums  received  by  it  in  respect  of  the  Exchequer 
grants,  commonly  known  as  "  whisky  money  "  (/). 

265.  A  grant  out  of  moneys  provided  by  Parliament  is  to  be 
made  by  the  Treasury  in  aid  of  each  school  aided  by  a  council  and 
subject  to  a  scheme.  The  aggregate  amount  of  the  grants  made  in 
any  one  year  in  respect  of  schools  in  any  area  must  not  exceed  the 
amount  payable  under  the  scheme  out  of  the  rates  in  that  area. 
The  grants  in  aid  of  individual  schools  are  dependent  on  the 
efficiency  of  the  schools  ascertainable  by  inspection  in  accordance 
with  Treasury  regulations,  and  are  of  such  amounts  as  may  be 
fixed  by  the  regulations,  subject  to  the  limit  of  the  aggregate 
amount  above  stated  (^). 

Sub-Sect.  3. — Religious  Instruction. 

266.  A  scheme  under  the  Welsh  Intermediate  Education  Act, 
1889,  besides  fulfilling  the  conditions  as  to  religious  instruction 
imposed  by  the  Endowed  Schools  Acts,  must,  unless  it  be  one  relat- 
ing to  an  endowment  exempted  from  these  conditions,  provide 
further  that  no  catechism  or  formulary  which  is  distinctive  of  any 
particular  religious  denomination  shall  be  taught  to  a  day  scholar  at 
the  school  established  or  regulated  by  the  scheme,  and  that  the  time 
for  prayer  or  religious  worship,  or  for  any  lesson  or  series  of  lessons 
on  a  religious  subject,  shall  be  conveniently  arranged  for  the  purpose 
of  allowing  the  withdrawal  of  a  day  scholar  therefrom,  in  accordance 
with  s.  15  of  the  Endowed  Schools  Act,  1869  Qi). 

Sub-Sect.  4. — Procedure. 

267-  The  procedure  for  making  schemes  under  the  Endowed 
Schools  Acts  is  modified  for  the  purposes  of  the  Welsh  Intermediate 
Education  Act,  1889,  in  its  initial  stages. 

The  initiative  in  drafting  schemes  is  laid  upon  the  joint  educa- 
tion committee  which  must  be  appointed  for  every  county  and 
county  borough  in  Wales  and  Monmouthshire,  consisting  of  three 
persons  nominated  by  the  county  council  or  county  borough  council, 
who  need  not  necessarily  be  members  of  the  council,  and  two  per- 
sons nominated  by  the  Lord  President  of  the  Council  (i).  It  is  the 
duty  of  this  body  to  draft  and  submit  to  the  Board  of  Education 
schemes  or  proposals  for  schemes  specifying  the  endowments  within 
the  area  of  the  county  or  county  borough  which  ought  to  be  included 
in  the  scheme  {k).    The  Board  of  Education,  in  pursuance  of  their 
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(/)  Local  Taxation  (Customs  and  Excise)  Act,  1890  (53  &  54  Vict.  c.  60), 
s.  1  (4) ;  and  see  p.  48,  ante. 

(g)  Welsh  Intermediate  Education  Act,  1889  (52  &  63  Vict.  c.  40),  s.  9.  For 
inspection  by  the  Central  Welsh  Board,  see  p.  114,  post. 

(h)  I  hid.,  s.  4  (3).  For  the  provisions  of  the  other  Endowed  Schools  Acts  as  to 
religious  instruction  in  schemes  and  the  withdrawal  of  day  scholars  from  such 
instruction,  see  p.  106,  ante. 

(i)  Ibid.,  s.  5,  containing  also  rules  as  to  the  qualifications  of  such  persons 
and  as  to  vacancies.    For  the  proceedings  of  the  committee,  see  ibid.,  s.  6. 

(/c)  Ibid.,  s.  3  (1).  The  Charity  Commissioners  exercised  the  power  to 
make  the  schemes  prior  to  the  transfer  of  their  educational  powers  to  the 
Board  of  Education.    For  the  mode  of  ascertaining  when  an  endowment  is 
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powers  and  duties  under  the  Endowed  Schools  Acts,  must  deal  with 
the  draft  scheme  as  though  it  were  a  draft  scheme  prepared  by 
themselves  under  the  Acts,  or,  in  the  case  of  proposals  for  a  scheme, 
must  prepare  a  draft  scheme  themselves,  and  no  modifications 
may  be  made  by  the  Board  in  the  draft  scheme  or  the  proposals, 
except  such  as  may  be  agreed  upon  with  the  joint  education 
committee  (I). 

Sub-Sect.  5.— Operation  of  the  Act. 

268.  It  will  be  seen  that  the  system  of  education  organised  under 
the  Welsh  Intermediate  Education  Act,  1889,  in  substance,  is 
created  by  schemes  made  under  the  Act,  and  not  directly  by  the  Act 
itself.  The  Act  allowed  a  period  of  three  years  from  its  commence- 
ment within  which  each  joint  education  committee  should  complete 
its  work  (m).  Schemes  have  in  fact  been  made  for  the  area  of  each 
county  council  and  county  borough  council,  and  they  proceed  on 
very  similar  lines.  Each  scheme  set  up  a  county  governing  body 
exercising  the  main  functions  of  a  governing  body  of  an  educational 
endowment  or  school.  The  powers  of  these  bodies  are  now  exercised 
by  the  local  education  authority  for  the  area  (n). 

By  identical  proposals  for  a  scheme  submitted  by  the  joint 
education  committee  for  each  area  a  central  inspecting  and  examin- 
ing body  has  been  set  up,  called  the  Welsh  Central  Board  for 
Intermediate  Education,  which  receives  an  annual  subsidy  from 
the  Treasury  out  of  moneys  provided  by  Parliament,  contributions 
from  local  education  authorities,  and  donations,  and  is  recognised 
by  statute  as  the  proper  body  for  inspecting  Welsh  intermediate 
schools  on  behalf  of  the  Board  of  Education  (o). 


"  witMn  "  an  area,  see  Welsh.  Intermediate  Education  Act,  1889  (52  &  53  Yict. 
c.  40),  s.  12  (1).  Joint  schemes  may  be  made  by  several  committees  {ibid., 
s.3(6)). 

(l)  Ih'd.,  s.  3(3) ;  and  see  p.  109,  ante,  as  to  tne  ordinary  procedure  of  the 
Board  under  the  Endowed  Schools  Acts;  see  also  Md.,  s.  13,  as  to  subsidiary 
powers  of  the  joint  education  committee  in  dealing  with  the  Board  of  Education. 

(m)  Hid.,  s.  11.  By  this  section,  during  the  continuance  of  the  powers  of 
the  joint  education  committee,  the  ordinary  powers  of  the  Charity  Commissioners 
for  making  schemes  either  under  the  Endowed  Schools  Acts  (unmodified  by  the 
Welsb  Intermediate  Education  Act,  1889)  or  under  the  Charitable  Trusts  Acts, 
witb  reference  to  any  endowment  within  the  scope  of  the  Welsh  Act,  were 
suspended,  subject  to  the  consent  of  the  Education  Department  to  their  exercise, 
a  restriction  now  practically  obsolete,  in  view  of  the  above-mentioned  union  of 
powers  of  the  Charity  Commissioners  and  powers  of  the  Education  Department 
in  the  Board  of  Education;  see  p.  13,  ante.  The  powers  of  the  joint  education 
committee  are  continued  annually  under  the  Expiring  Laws  Continuance  Act. 

{n)  Education  Act,  1902  (2  Edw,  7,  c.  42),  s.  17  (8).  The  schemes  were  made 
by  the  Charity  Commissioners  shortly  after  the  passing  of  the  Act.  They 
provided,  iiiter  alia,  for  substantial  representation  of  municipal  authorities  on 
the  governing  bodies  whicb  they  established.  Eor  the  transfer  of  the  functions 
of  county  governing  bodies  to  local  education  authorities,  see  p.  20,  ante. 

(o)  Board  of  Education  Act,  1899  (62  &  63  Vict.  c.  33),  s.  3;  and  see  p.  10, 
ante.  The  Welsh  Intermediate  Education  Act,  1889  (52  &  53  Vict.  c.  40), 
organised  for  Wales  an  independent  system  of  endowed  secondary  education  not 
directly  public  in  character,  but  having  a  substantial  State  and  municipal 
element  in  the  Treasury  grants,  and  in  the  municipal  representation  and 
contributions.  The  growth  since  1889  of  a  public  system  of  secondary  educa- 
tion common  to  both  England  and  Wales  has  tended  to  merge  the  system 
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Sect.  4. — Miscellaneous.  Sect.  4. 

Sub-Sect.  1. — Provisions  affecting  certain  Charities  for  Elementary  Education. 

269.  The  Board  of  Education  exercise  a  special  jurisdiction,  as 
successors  of  the  Committee  of  Council  on  Education,  in  regard  chTriWes. 
to  two  classes  of  charities,  being  in  substance  charities  devoted  to 
elementary  education,  which   are  expressly  excluded  from  their 
jurisdiction  under  the  Endowed  Schools  Acts. 

The  governing  body  of  any  such  charity  may  frame  and  submit 
to  the  Board  of  Education  a  scheme  respecting  the  charity,  and 
the  Board  may  approve  the  scheme  with  or  without  modifications. 
The  procedure  for  making  schemes  under  the  Endowed  Schools  Acts 
is  not  requisite  in  the  case  of  these  charities,  but  the  powers  exer- 
cisable through,  and  the  effect  of,  any  such  scheme  are  the  same 
as  in  the  case  of  a  scheme  under  the  Endowed  Schools  Acts  (p). 

Sitb-Sect.  2. — Conversion  of  Non-educational  Charities  to  Education. 

270.  The  Charity  Commissioners  are  expressly  authorised  to  Powers  of 
apply  certain  specified  classes  of  charities  of  a  non-  educational  ^^^"".^^^ 
character  to  educational  purposes,  but  in  each  case  only  with  the 
consent  of  the  governing  body,  that  is  to  say,  charities  for  doles  in 
money  or  in  kind,  or  marriage  portions,  redemption  of  prisoners 

and  captives,  relief  of  poor  prisoners  for  debt,  loans,  apprenticeship 
fees,  advancement  in  life,  or,  in  the  case  of  charities  founded  in  or 
before  1800,  for  any  purposes  that  have  failed  altogether  or  become 
insignificant  in  comparison  with  the  magnitude  of  the  endowment. 
The  procedure  to  be  adopted  by  the  Commissioners  is  that  of  a 
scheme  under  the  Endowed  Schools  Acts  declaring  that  the  whole 
or  any  part  of  the  charity  should  be  applied  to  the  advancement  of 
education.  The  charity  then  becomes  an  educational  endowment 
within  the  meaning  of  the  Endowed  Schools  Acts,  and  may  be 
dealt  with  by  the  Charity  Commissioners  under  those  Acts  in  the 
same  scheme  as  that  in  which  it  is  applied  by  them  to  educational 
purposes,  or,  when  it  has  been  applied  to  educational  purposes,  by 


organised  under  the  Welsh  Act  with,  a  fully  municipal  system.  The  Technical 
Instruction  Act,  1891  (54  &  55  Yict.  c.  4)  (see  p.  22,  ante),  the  "  whisky  money  " 
(p.  48,  ante),  and  the  general  powers  under  the  Education  Act,  1902  (2  Edw.  7, 
c.  42),  to  provide  and  aid  secondary  education,  gave  wider  financial  facilities 
for  secondary  education  than  were  afforded  by  the  Welsh  Act,  and  those 
facilities  can  be  and  are  applied  to  schools  under  the  Act.  Such  schools  also  in 
many  cases  count  as  secondary  schools  under  the  regulations  of  the  Board  of 
Education,  and  earn  the  secondary  schools  grants.  The  transfer  of  the  powers 
of  county  governing  bodies  constituted  under  the  schemes  to  certain  local 
education  authorities  by  the  Education  Act,  1902  (2  Edw.  7,  c.  42)  (see  p.  20, 
ante),  is  a  further  step  in  the  direction  of  municipalising  what  is  in  theory  a 
system  of  endowed  schools.  The  technical  distinction  should,  however,  be  noted 
that  the  rate  aid  contributed  under  the  Welsh  Act  is  secured  by  the  schemes  as  a 
permanent  endowment,  and  the  Treasury  grant  is  similarly  permanent,  whereas 
rate-aid  under  the  Education  Act,  1902  (2  Edw.  7,  c.  42),  and  the  secondary 
school  grants  are,  in  theory,  only  annual  grants. 

{p)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  8  (3)  ;  Elementary 
Education  Act,  1870  (33  &  34  Vict.  c.  75),  s.  75;  Endowed  Schools  Act,  1873 
(36  &  37  Vict.  c.  87),  s.  3.  As  to  the  identity  of  the  two  classes  and  the  method 
of  ascertaining  them,  see  note  (6),  p.  103,  ante.  For  forms,  see  Encyclopaedia  of 
Forms,  Vol.  XVI.,  pp.  610,  611. 
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the  Board  of  Education.  Any  scheme  dealing  with  a  charity  made 
an  educational  endowment  under  the  above-mentioned  powers  must 
respect  the  privileges  of  special  classes  of  persons,  and  must  not 
inclose  spaces  open  to  the  public  (q). 

Sub-Sect.  3. — Schools  within  the  Grammar  Schools  Act,  1840. 

271.  Under  the  Grammar  Schools  Act,  1840(7-),  special  powers 
were  provided  to  enable  courts  of  equity  to  reform  through  schemes, 
subject  to  various  conditions,  endowed  schools  which  come  within 
the  definition  of  grammar  schools  for  the  purposes  of  the  Act. 
According  to  the  existing  rules  of  equity,  grammar  schools,  such 
as  were  commonly  founded  in  the  reign  of  Edward  VI.,  were, 
broadly  speaking,  regarded  as  subject  to  trusts  for  instruction  in 
Latin  and  Greek,  and  as  incapable,  by  any  cy-pres  application,  of 
being  used  for  less  restricted  instruction  (s).  The  court  may,  under 
its  statutory  powers,  enlarge  the  scope  of  the  education  in  schools 
coming  within  the  Act  (a),  and  may  also  make  other  reforms,  such 
as  enlarging  the  class  of  scholars  who  may  be  admitted  to  the 
school,  or  uniting  schools  (6). 

The  powers  of  the  court  under  the  Grammar  Schools  Act  cannot 
be  exercised  without  the  consent  of  the  Board  of  Education,  and 
are  practically  obsolete,  as  wider  powers  are  enjoyed  by  the  Board 
of  Education  under  the  Endowed  Schools  Acts,  which  appear  to 
embrace  almost  all  schools  affected  by  the  former  Act(c). 

Sub-Sect.  4. — Requirement  of  Conscience  Clause  under  Lord  Craniuoi-th's  Act. 

272.  The  object  of  this  Act  (d)  is  to  enable,  in  certain  cases, 
scholars  to  be  educated  in  an  endowed  school  (e),  though  not 

[q)  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56),  s.  30.  This  power  is 
not  one  transferred  to  the  Board  of  Education  ;  see  p.  13,  ante.  Any  schemes 
so  made  will  be  subject  to  the  provisions  of  the  Endowed  Schools  Act ;  see  p.  99, 
ante.  See  Be  Charitable  Gifts  for  Prisoners,  Ex  parte  Christ's  Hospital  {Governors) 
(1872),  8  Ch.  App.  199,  as  to  the  powers  conferred  by  this  section. 

(r)  3  &  4  Vict.  c.  77. 

(s)  For  the  definition  of  grammar  school  for  the  ptirposes  of  the  Act,  see 
preamble  and  s.  25 ;  the  phrase  may  be  summarised  as  meaning  a  foundation 
where  Latin  or  Greek  is  required  to  be  taught  with  or  without  other  instruction. 
Eor  foundations  exempted,  see  s.  24.  Eor  some  of  the  restrictions,  see  s.  10 
(consent  of  existing  masters  needed  to  certain  changes) ;  s.  7  (jurisdiction  of 
ordinary) ;  ss.  3,  4,  5  (nature  of  instruction  to  be  provided).  Eor  the  rules  of 
equity  prior  to  the  Act,  see  A.-G.  v.  Whiteley  (1805),  11  Ves.  241;  and  see 
title  Charities,  Vol.  IV.,  pp.  197,  298. 

(a)  Grammar  Schools  Act,  1840  (3  &  4  Vict.  c.  77),  s.  1 ;  and  see  preceding 
note  as  to  the  scope  of  the  Act. 

(fc)  I  hid.,  ss.  1,  8,  9.  The  Act  also  contains  rules  enabling  schoolmasters 
holding  over  after  dismissal  to  be  summarily  ejected  f rom  schoolhouses ;  see 
note  (e),  p.  121,  post. 

(c)  Endowed  Schools  Act,  1874  (37  &  38  Vict.  c.  87),  s.  6;  and  see  p.  100, 
ante.  Eor  a  special  provision  in  the  Endowed  Schools  Acts  relating  to  such 
grammar  schools,  see  p.  103,  ante. 

{d)  The  Endowed  Schools  Act,  1860  (23  &  24  Vict.  c.  11).  Though  so  called 
the  Act  is  not  citable  with,  nor  to  be  construed  with,  the  Endowed  Schools 
Acts,  1869  to  1889;  see  p.  99,  ante.  Owing  to  the  provisions  for  a  conscience 
clause  in  those  Acts  (p.  106,  ante)  Lord  Cranworth's  Act  is,  in  practice,  largely 
obsolete. 

(e)  There  is  no  definition  of  this  term,  and  the  definitions  and  limitations  in 
the  Endowed  Schools  Acts,  1869  to  1889  (p.  99,  ante),  do  not  necessarily  apply. 
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belonging  to  the  religious  persuasion  in  the  principles  of  which     Sect.  i. 
religious  instruction  is  given  in  the  school.    For  this  purpose  the  Miscella- 
trustees  and  governors  of  such  a  school  are  empowered  and  required  neous. 
to  make  regulations  to  admit  such  children  to  the  benefits  of  the 
school.    The  regulations,  however,  may  not  authorise  other  religious 
teaching  to  be  given  in  the  school  different  from  that  previously- 
afforded  in  it  (f). 

The  Act  does  not  apply  to  any  school  of  which  the  instrument 
declaring  the  trusts  expressly  requires  instruction  in  the  principles 
of  some  particular  religious  persuasion  to  be  given  (g),  nor  does  it 
apply  to  any  grammar  school  within  the  meaning  of  the  Grammar 
Schools  Act,  1840,  nor  to  any  school  established  in  connection  with 
the  National  Society  for  promoting  the  education  of  the  poor  in  the 
principles  of  the  Established  Church,  nor  to  any  institution 
maintained  wholly  by  voluntary  subscriptions,  or  partly  by  voluntary 
subscriptions  and  partly  by  school  payments  (h). 


Sites  Acts. 


Part  IX. — Facilities  for  Granting  Land 
for  Education. 

Sect.  1. — In  General. 

273.  Special  statutory  facilities  exist  for  the  conveyance  and  Powers  of 
holding  of  land  for  educational  purposes. 

  Jill  r  n  OTi  TIPS 

The  various  Acts  giving  power  to  local  authorities  with  respect 
to  education  in  many  cases  provide  such  facilities  specially  for  the 
purposes  of  these  powers  (a). 

An  independent  set  of  facilities  are  afforded  by  the  School  Sites  ^'r^^^\ 
Acts  (&).  Under  these  Acts  persons  and  bodies  who  might  other- 
wise be  under  disabilities  may  convey  or  hold  land  for  certain 
prescribed  educational  purposes  in  a  manner  not  otherwise  open  to 
them,  and,  in  particular,  may  avoid  some  of  the  requirements  of 
the  Mortmain  Acts  (c). 

(/)  Endowed  Schools  Act,  1860  (23  &  24  Vict.  c.  11),  s.  1. 
{g)  Ibid.,  s.  1. 
•    (A)  Ibid.,s.  2. 

(a)  For  local  education  authorities,  see  pp.  24,  26,  ante;  for  county  and 
county  borough  councils  providing  reformatory  schools,  see  p.  79,  ante  ;  for 
poor  law  authorities,  see  pp.  82,  86,  ante  ;  for  purchase  of  land,  see  title  Com- 
pulsory PuBCHASE  OF  LAND  ETC.,  Vol.  VI.,  p.  166,  et  passim  ;  and  for  various 
forms  see  Encyclopaedia  of  Forms,  Vol.  XVI.,  pp.  604 — 608. 

(&)  The  Acts  are  the  School  Sites  Act,  1841  (4  &  5  Vict.  c.  38),  School  Sites 
Act,  1844  (7  &  8  Vict.  c.  37),  School  Sites  Act,  1849  (12  &  13  Vict.  c.  49),  School 
Sites  Act,  1851  (14  &  15  Vict.  c.  24),  School  Sites  Act,  1852  (15  &  16  Vict.  c.  49). 
For  their  citation  as  the  School  Sites  Acts,  see  Short  Titles  Act,  1896  (59  &  60 
Vict.  c.  14),  Sched.  II.  The  general  effects  only  of  the  Acts  are  stated  in  the 
text.  For  forms  of  conveyances  under  the  Acts,  see  Encyclopaedia  of  Forms, 
Vol.  XVI.,  pp.  591—599. 

(c)  For  the  subject  of  mortmain,  see  title  Charities,  Vol.  IV.,  p.  124.  It 
may  be  noted  here  that  under  the  School  Sites  Acts  (1)  grants  to  corporations 
under  the  Act  (see  p.  119,  post)  are  valid  without  a  licence  from  the  Crown 
[School  Sites  Act,  1841  (4  &  5  Vict.  c.  38),  s.  7  ;  Mortmain  and  Charitable 
Uses  Act,  1888  (51  &  52  Vict.  c.  42),  s.  1]  ;  (2)  grants  under  the  Acts  are  not 
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Sect.  2. — Grants  under  the  School  Sites  Acts. 

274.  The  purposes  for  which  the  Acts  provide  facilities  are  the 
granting  of  land,  either  absolutely  or  for  a  term  of  years,  as  a  site 
for  a  school  for  the  education  of  poor  persons,  or  for  the  residence 
of  the  schoolmaster  or  schoolmistress,  or  otherwise  for  the  purposes 
of  the  education  of  such  poor  persons  in  religious  and  useful  know- 
ledge (d),  or  for  training  colleges  for  persons  intended  to  be  masters 
or  mistresses  of  elementary  schools  for  poor  persons  (e),  or  for 
schools  or  colleges  (including  teachers'  residences)  for  the  religious 
or  educational  training  of  the  sons  of  yeomen,  or  tradesmen,  or 
others,  or  for  the  theological  training  of  candidates  for  holy  orders, 
such  schools  and  colleges  being  partly  endowed  and  partly  self- 
supporting  (/). 

275.  Power  to  make  grants  is  expressly  given  by  the  Acts  to 
(among  others)  any  owner  in  fee,  any  life  tenant  jointly  with  the 
remainderman  in  fee  or  tail  (if  competent),  a  lord  of  a  manor  out  of 
common  land,  a  cestui  que  trust  without  joining  any  trustee  having 
the  legal  estate,  the  guardian  or  committee  of  a  lunatic  or  infant,  and, 
further,  various  corporate  or  public  bodies  and  trustees  holding  land 
in  a  corporate,  public,  or  charitable  capacity,  such  bodies  or  persons 
being  specified  as,  among  others,  any  corporation  ecclesiastical  or 
lay,  whether  sole  or  aggregate,  and  any  officers,  trustees,  or  com- 
missioners holding  land  for  public,  ecclesiastical,  parochial, 
charitable,  or  other  purposes  (g). 

avoided  by  the  death  of  the  grantor  within  twelve  months  [School  Sites  Act,  1844 
(7  &  8  Vict.  c.  37),  s.  3  ;  School  Sites  Act,  1849  (12  &  13  Vict.  c.  49),  s.  4; 
Mortmain  and  Charitable  Uses  Act  (51  &  52  Vict.  c.  42),  ss.  4  (7),  8].  As  to 
assurances  of  land  for  the  purpose  of  a  schoolhouse  for  an  elementary  school,  see 
Education  Act,  1902  (2  Edw.  7,  c.  42),  s.  23  (5). 

{d)  School  Sites  Act,  1841  (4  &  5  Vict.  c.  38),  s.  2.  As  to  what  user  of  school 
premises  is  within  these  purposes,  see  A.-G.  v.  Price  (1908),  24  T.  L.  E  761.  For 
the  statutory  security  that  land  granted  shall  be  used  for  the  purposes  of  the 
Acts,  see  p.  119,  post. 

[e)  School  Sites  Act,  1849  (12  &  13  Vict.  c.  49),  s.  4  ;  the  power  to  grant  in 
this  case  applies  only  to  absolute  owners  and  tenants  in  tail. 

(/)  School  Sites  Act,  1852  (15  &  16  Vict.  c.  49).  Ecclesiastical  corporations 
may  only  make  such  grants  for  Church  of  England  institutions,  and  other  limita- 
tions are  imposed  as  to  the  amount  of  land  to  be  granted,  and  as  to  free  gifts  of 
land. 

(g)  School  Sites  Act,  1841  (4  &  5  Vict.  c.  38),  ss.  2,  5  and  6.  _  If  the  remaindemian 
in  fee  is  not  competent,  semble,  the  life  tenant  may  grant  independently  of  him. 
S.  6  further  provides  for  the  majority  of  trustees,  other  than  parochial  trustees, 
or  other  such  persons  effectuating  a  grant.  The  transfer  of  the  property  of 
quarter  sessions  to  county  councils  under  the  Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41),  substitutes  the  county  council,  with  the  consent  of  the 
Local  Government  Board,  for  the  justices  as  the  authority  to  exercise  the  power 
to  consent  to  a  grant  of  land  belonging  to  a  county,  riding,  or  division.  In  the 
case  of  a  grant  of  parochial  property,  the  consents  of  the  parish  meeting.  Local 
Government  Board,  and  guardians  are  necessary  (Local  Government  Act,  1894 
(56  &  57  Vict.  c.  73),  ss.  6,  52  (1) ).  In  the  case  of  a  grant  of  common  land,  the 
consent  of  the  Board  of  Agriculture  and  Fisheries  is  now  ordinarily  required 
(Commons  Act,  1899  (62  &  63  Vict.  c.  30),  s.  22;  and  see  title  Commons  and 
Eights  of  Common,  Vol.  IV.,  p.  512).  For  rules  as  to  the  application  of  pur- 
chase-money, and  as  to  recording  the  extent  of  the  land  granted,  in  the  case  of 
grants  by  an  ecclesiastical  corporation  sole,  see  School  Sites  Act,  1841  (4  &  5 
Vict.  c.  38),  ss.  11, 13.  For  ecclesiastical  bodies,  see  title  Ecclesiastical  Law, 
Vol.  IT.,  p.  794 ;  for  grants  by  the  Chancellor  of  the  Duchy  of  Lancaster,  see 
ihid.,  s.  3. 
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In  the  case  of  grants  for  teachers'  training  colleges,  the  Acts  give 
power  of  grant  only  to  persons  owning  land  in  a  personal  capacity, 
in  fee,  or  as  tenants  in  tail  (h). 

Certain  holders  of  benefices  may  make  grants  out  of  the  glebe  or 
other  possessions  of  the  benefice  (i). 

In  the  case  of  a  grant  of  land  subject  to  a  lease,  rules  are  provided 
facilitating  the  apportionment  of  liabilities,  and  the  saving  of  rights 
under  the  lease  (j),  and,  in  the  case  of  copyhold  land,  facilitating 
the  conveyance  of  the  freehold  (k). 

A  model  form  for  grants  and  leases  is  provided  (1). 

276.  Limits  are  placed  in  most  cases  upon  the  amount  of  land 
which  may  be  granted  under  the  Acts.  An  absolute  owner  may 
grant  any  quantity  of  land,  if  the  grantee  be  a  corporation  (m). 
Five  acres  may  be  granted  for  the  purpose  of  a  teachers'  training 
college  (n).  Not  more  than  two  acres  may  be  granted  for  schools 
or  colleges  for  the  religious  or  educational  training  of  the  sons  of 
yeomen  or  tradesmen  or  others  or  for  the  theological  training  of 
candidates  for  holy  orders  (o).  In  all  other  cases  the  limit  for  any 
donor  is  one  acre  in  each  parish,  though  any  number  of  sites  may 
be  granted  by  the  same  donor  in  one  parish,  provided  their  total 
area  does  not  exceed  one  acre  (p). 

277.  In  the  case  of  grants  for  the  purposes  specified  above  (other 
than  teachers'  training  colleges)  by  the  owners  above  mentioned 
not  holding  in  a  corporate,  public,  or  charitable  capacity,  the  land 
granted,  or  any  part  of  it,  reverts  to  the  estate  of  the  donor,  as 
though  the  Acts  had  not  been  passed,  on  ceasing  to  be  used  for  the 
purposes  of  the  grant 

278.  The  Acts  further  enable  persons  and  bodies,  who  might 
otherwise  be  disabled,  to  take  and  hold  land  for  the  purposes  pre- 
scribed, including  corporations,  whether  sole  or  aggregate,  and  the 


Sect.  2. 
Grants 
under  the 
School  Sites 
Acts. 


Amount  to 
be  gi'anted. 


Reverter  on 
failure  of 
purposes. 


Persons  who 
may  take 
grants. 


(h)  School  Sites  Act,  1849  (12  &  13  Vict.  c.  49),  s.  4. 

{i)  School  Sites  Act,  1844  (7  &  8  Vict.  c.  37),  s.  5  ;  see  title  Ecclesiastical 
Law,  Vol.  XI.,  p.  753. 

U)  School  Sites  Act,  1849  (12  &  13  Vict.  c.  49),  s.  1. 
{k)  Ihid.,  s.  6. 

{I)  School  Sites  Act,  1841  (4  &  5  Vict.  c.  38),  s.  10.  Por  forms,  see  Encyclo- 
paedia of  Forms,  Vol.  XVI.,  pp.  591—601. 

(m)  School  Sites  Act,  1849  (12  &  13  Vict.  c.  49),  s.  5. 
(?i)  Ibid.,  s.  4. 

(o)  School  Sites  Act,  1852  (15  &  16  Vict.  c.  49). 

(p)  School  Sites  Act,  1841  (4  &  5  Vict.  c.  38),  ss.  9,  20;  School  Sites  Act, 
1849  (12  &  13  Vict.  c.  49),  s.  3 ;  School  Sites  Act,  1851  (14  &  15  Vict.  c.  24),  s.  1. 

iq)  School  Sites  Act,  1841  (4  &  5  Vict.  c.  38),  s.  2,  and  see  A.-G.  v.  Shadwell, 
[1910]  1  Ch.  92  ;  s.  6  (grants  by  corporate  bodies  etc.)  contains  no  reverter  clause 
(for  a  discussion  of  the  fact  and  its  results,  compare  Hornsey  District  Council  v. 
Smith,  [1897]  1  Ch.  843,  C.  A.),  nor  does  s.  4  of  the  School  Sites  Act,  1849 
(12  &  13  Vict.  c.  49),  with  reference  to  grants  for  training  colleges.  For  reverter 
in  cases  of  grants  by  the  Chancellor  of  the  Duchy  of  Lancaster,  see  School  Sites 
Act,  1841  (4  &  5  Vict.  c.  38),  s.  3.  The  land  granted  under  the  Acts  is  in  any 
case  secured  for  the  purposes  of  the  Acts  by  the  operation  of  the  statutes 
themselves,  so  that  though  trustees  might  be  made  personally  liable  to  a  public 
local  authority  for  street  improvements  under  general  Acts  of  Parliament,  the 
land  itself  could  not  be  sold  to  enforce  such  charges  {Hornsey  District  Council 
V.  Smith,  supra;  and  compare  Boivditch  y.  Wakefield  Local  Board  (1871), 
L.  E.  6  a  B.  567). 
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Parlia- 
mentary 
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grants. 


minister  and  the  churchwardens  of  a  parish,  holding  to  themselves 
and  their  successors  (r). 

Such  grantees  may  sell  or  exchange  any  land  so  granted  in  order 
to  obtain  other  land  or  improve  other  premises  used  or  to  be  used 
for  the  purposes  of  their  trusts  (s). 

279.  Where  a  parliamentary  grant  has  been  made  (t)  in  aid  of 
providing,  altering,  repairing,  or  equipping  school  premises,  or  a 
teacher's  house,  and  the  conditions  providing  for  the  inspection  of 
the  school  upon  which  the  grant  is  made  have  not  been  inserted  in 
the  conveyance  of  the  site  or  in  the  trust  deed,  these  conditions,  if 
they  have  been  put  into  writing  and  signed  by  a  majority  of  the 
trustees,  or,  in  the  case  of  a  voluntary  gift,  by  the  persons  conveying, 
bind  the  trustees  or  managers  of  the  school  for  the  time  being  as 
though  they  had  been  inserted  in  the  conveyance  or  trust  deed,  and 
personal  covenants  for  the  purpose  are  made  null  and  void  (a). 

Trustees  of  schools  subject  to  charitable  trusts  for  the  education 
of  the  poor,  acting  by  their  majority,  are  authorised,  subject  to 
certain  conditions,  to  apply  for  a  parliamentary  grant  to  alter  or 
repair  school  premises,  and  to  assent  to  inspection  as  a  condition  of 
the  grant  being  made,  and,  if  the  grant  be  made  accordingly,  the 
school  is  open  to  inspection  by  His  Majesty's  inspectors  of  schools (Z>). 

The  statutory  power  (c)  of  grantees  to  sell  or  exchange  land  granted 
under  the  School  Sites  Acts  for  other  land  is  subject,  in  the  case  of 
schools  erected  with  aid  from  moneys  provided  by  Parliament,  to 
the  consent  of  the  Board  of  Education.  There  is  in  addition  a 
general  rule  (under  the  School  Grants  Act,  1855)  that  wherever  any 
parliamentary  grant  has  been  made  towards  the  provision,  repair, 
or  furnishing  of  any  school  premises  with  the  consent  of  the  trustees 
or  holders  of  the  legal  estate,  no  sale,  exchange,  or  mortgage  can 
be  validly  made  of  the  premises,  subject  to  certain  exceptions, 
without  the  consent  of  the  Board  of  Education,  unless  the  grant 
be  repaid  to  the  Treasury  (d). 


(r)  School  Sites  Act,  1841  (4  &  5  Vict.  c.  38) ;  _  School  Sites  Act,  1844  (7  &  8 
Yict.  c.  37),  s.  4.  The  effect  of  these  sections  is  only  given  in  outline.  See 
also  s.  8  of  the  School  Sites  Act,  1841  (4  &  5  Vict.  c.  38),  for  the  power  of 
trustees  of  existing  Church  of  England  schools  to  substitute  as  trustees  the 
minister  and  churchwardens;  and  ibid.,  s.  15,  curing  doubts  as  to  the  vesting  of 
the  fee  simple  by  previous  grants  to  the  minister  and  churchwardens.  See  also 
title  Ecclesiastical  Law,  Vol.  XI.,  p.  794.  Eor  the  effect  of  the  sections  upon 
the  law  of  mortmain,  see  note  (c),  p.  117,  ante. 

(s)  School  Sites  Act,  1841  (4  &  5  Vict.  c.  38),  s.  14,  which,  in  the  case  of  a 
sale  or  exchange  by  an  ecclesiastical  corporation  sole,  makes  the  consent  of  the 
bishop  necessary.  For  cases  where  parliamentary  grants  have  been  paid,  see 
next  paragraph. 

{t)  For  the  history  of  the  central  authority  and  parliamentary  grants,  see 
pp.  6,  15,  ante. 

(a)  School  Sites  Act,  1844  (7  &  8  Vict.  c.  37),  s.  1. 
(h)  Ibid.,  s.  2. 

(c)  See  supra. 

(d)  School  Sites  Act,  1841  (4  &  5  Vict.  c.  38),  s.  14;  School  Grants  Act,  1855 
(18  &  19  Vict.  c.  131),  s.  1  ;  Education  (Administrative  Provisions)  Act,  1907 
(7  Edw.  7,  c.  43),  s.  2.  The  School  Grants  Act,  1855  (18  &  19  Vict.  c.  131), 
s.  1,  requires  that  a  memorandum  of  the  amount  of  the  grant  should  be 
indorsed  on  the  title-deeds,  and  signed  on  behalf  of  the  Treasury,  and  also 
abolishes  personal  obligations  in  regard  to  non-alienation.  The  Act  does  not 
affect  purchasers  for  value  without  notice,  nor  does  it  apply  in  any  case  where 
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280.  No  teacher  appointed  to  any  school  built  on  land  conveyed     Sect.  2. 
under  the  School  Sites  Acts  acquires  an  interest  for  life  by  virtue  Grants 
of  the  appointment,  but,  in  default  of  an  express  agreement,  holds    under  the 
office  at  pleasure  of  the  trustees  (e).     '  School  Sites 


Sect.  3. — Technical  and  Industrial  Institutions. 


281.  There  are  special  statutory  facilities  for  the  acquisition  and  Purposes  of 
holding  of  land  by  institutions  for  promoting  technical  and  industrial  grants, 
instruction  and  training  (/).    These  institutions  must  be  public 
in  character  and,  subject  to  qualifications,  open  to  the  public  (^). 

Any  persons,  corporate  or  otherwise,  including  any  trustees  or  Persons  who 
public  body,  may  be  the  governing  body  of  such  an  institution,  and 
may  take  and  hold  land  for  the  prescribed  purposes  of  such  an 
institution  (h).  The  Lands  Clauses  Acts  (excluding  provisions 
respecting  compulsory  powers  and  certain  other  provisions)  are 
incorporated  as  part  of  the  facilities  (i).  Conveyances  may  be 
made  to  the  governing  body  or  to  a  trustee  for  them,  and  by  way 
of  sale,  exchange,  gift,  or  for  a  rentcharge ;  and  a  conveyance  by  a 
person  having  an  equitable  estate  operates  to  pass  any  bare  out- 
standing legal  estate  vested  in  a  trustee  (/c). 

Conveyances  by  limited  owners  for  less  than  a  full  consideration  Limited 
are  subject  to  certain  restrictions  as  to  the  amount  of  land  to  be  o^i^ers. 
conveyed,  and  the  consent  of  remaindermen  or  of  the  High 
Court  (1). 

Facilities  are  likewise  provided  for  the  disposal  of  land  so  Disposal  of 
acquired,  and  the  application  of  the  proceeds  (m). 

Such  institutions  are  also  granted  certain  exemptions  from  the  Mortmain. 
Mortmain  Acts  (n). 


a  grant  was  made  before  the  Act,  and  the  Committee  of  Council  (p.  9,  ante) 
had  obtained  no  personal  undertaking  not  to  alienate  from  the  trustees  or 
holders  of  the  legal  estate. 

(e)  School  Sites  Act,  1841  (4  &  5  Vict.  c.  38),  s.  17.  For  other  rules  in 
connection  with  the  appointment  of  teachers,  see  p.  106,  a7ite.  S.  18  of  the 
Act  gives  a  summary  remedy  to  any  manager  of  a  school  by  application  to 
justices  for  the  ejectment  of  any  teacher  who  holds  a  house  by  virtue  of  his 
office  and  refuses  to  quit  on  being  dismissed  or  otherwise  ceasing  to  hold  the 
office.  The  section  applies  to  any  schools,  whether  conveyed  under  the  School 
Sites  Act  or  not,  including  public  elementary  schools  provided  by  a  local 
education  authority  (Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75), 
s.  86  ;  it  does  not  apply  to  schools  within  the  scope  of  the  Grammar  Schools 
Act,  1840  (3  &  4  Vict.  c.  77)  (see  p.  16,  ante),  which,  however,  contains  a  very 
similar  provision  (s.  19).  A  similar  provision  applicable  to  all  charities  is 
contained  in  the  Charitable  Trusts  Act,  1860  (23  &  24  Vict.  c.  136),  s.  13. 

(/)  Technical  and  Industrial  Institutions  Act,  1892  (55  &  56  Vict.  c.  29),  s.  2, 
denning  in  detail  the  purposes  for  which  grants  maybe  made.  These  purposes, 
semUe,  are  not  enlarged  by  Sched.  III.  (11)  of  the  Education  Act,  1902 
(2  Edw.  7,  c.  42).  As  to  the  operation  of  the  Act,  see  Re  Stajiley's  Trust  Deed, 
Stanley  v.  A.-O.  (1910),  26  T.  L.  E.  365. 

{g)  Technical  and  Industrial  Institutions  Act,  1892  (55  &  56  Vict.  c.  29),  s.  8. 

(A)  Ibid.,  S.3. 

(?■)  lUd.,  s.  4.  See  title  Compulsory  Purchase  of  Land  etc.,  Vol.  VI., 
p.  56. 

(]i)  Ibid.,  ss.  5,  6. 
(/)  I  hid.,  s.  7. 
(m)  Hid.,  s.  9. 

{n)  Ibid.,  s.  10 ;  and  see  title  Charities,  Vol.  IV.,  pp.  137,  138. 
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Part  X. — Schoolmasters  and  Teachers. 

Sect,  1.  Sect.  1. — In  General. 

In  General.  282.  The  statutory  provisions  which  regulate  the  conduct  of 
Law  affecting  schools  by  public  local  authorities,  and  the  jurisdiction  of  certain 
school-  central  authorities  over  charitable  foundations,  in  many  respects 

masters.  affect  incidentally  schoolmasters  and  other  teachers  (a).  Various 
other  rules  which  deal  directly  with  the  teaching  profession  require 
separate  treatment.  There  are,  for  instance,  certain  common  law 
rules  arising  out  of  the  contract  to  educate,  and  the  status  of  the 
teacher  as  a  person  in  loco  parentis,  which  affect  teachers,  especially 
■those  of  private,  or  proprietary,  schools  (b).  The  contract  of 
employment  between  teachers  and  those  who  appoint  them  does 
not  involve  any  principles  different  from  other  cases  of  the  relation 
of  master  and  servant,  but  there  are  some  rules  of  equity  relating  to 
officers  of  charities  which,  in  spite  of  the  reorganisation  of  so  many 
educational  endowments  under  the  statutes  above  referred  to,  may 
still  be  of  importance  to  teachers  in  schools  (c).  Other  provisions 
specially  affecting  teachers  are  the  facilities  for  retaining  in  the 
profession  students  who  have  been  aided  by  the  State  in  preparing 
themselves  for  it  {d),  the  scheme  for  organising  the  teaching 
profession  as  a  whole  through  a  teachers'  registration  council  (e), 
and  the  State-aided  pension  scheme  for  teachers  certificated  by  the 
Board  of  Education  (/). 

Sect.  2. — Common  Laiv  Rules. 
Sxjb-Sect.  1. — The  Contract  to  Educate. 

Position  of         283.  The  relations  between  parent  and  schoolmaster  are  governed 
schoolmaster,   by  the  terms  (express  or  implied)  of  the  contract  for  the  education 
of  the  child  (g).   There  is  an  implied  contract  that  the  master  shall 
continue  to  educate  the  child  so  long  as  the  child's  conduct  does 
not  warrant  his  expulsion  from  the  school,  and  expulsion  must  not 

(a)  The  ordinary  rule  in  the  case  of  servants  and  officers  of  a  local  authority 
appears  to  be  that  they  hold  office  at  the  pleasure  of  the  authority,  subject  to 
the  terms  of  the  special  contract  of  employment  (see  titles  Local  Government  ; 
Master  and  Servant),  and  it  is  expressly  so  provided  in  the  case  of  a 
teacher  in  a  public  elementary  school  provided  by  a  local  education  authority 
(see  p.  20,  ante).  For  the  appointment  and  status  of  teachers  in  public 
elementary  schools  not  provided  by  a  local  education  authority,  see  pp.  36,  38, 
ante  ;  for  the  indirect  control  of  the  Board  of  Education  over  the  teaching 
profession  through  the  regulations  for  Exchequer  grants-in-aid,  see  p.  9,  ante  ; 
for  provisions  affecting  teachers  in  the  Acts  relating  to  educational  charities,  see 
pp.  106,  108,  ante. 

{h)  For  forms  of  agreements  etc.  as  to  teachers,  see  Encyclopaedia  of  Forms, 
Vol.  XVI.,  pp.  623  et  seq. 

(c)  See  p.  125,  post. 

(d)  See  p.  127,  p)ost. 

(e)  See  p.  127,  post. 
If)  See  p.  127,  post. 

{(j)  For  proof  of  contract  by  school  prospectus,  see  Williams  v.  Stoughton 
(1817),  2  Stark.  292  ;  Clmj  v.  Crofts  (1851),  20  L.  J.  (ex.)  361 ;  Edgar  v.  Blick 
(1816),  1  Stark.  464  (stamp  unnecessary) ;  Darnell  v.  Tratt  (1825),  2  C.  &  P.  82  ; 
Clements  v.  May  (1836),  7  C.  &  P.  678.  See  title  Contract,  Vol.  VII.,  p.  536. 
In  the  case  of  a  public  elementary  school,  the  attendance  of  a  child  being  com- 
pulsory under  statutory  rules,  no  promise  to  pay  fees  can  be  implied  merely  from 
such  attendance,  and,  semhle,  no  contractual  relation  can  be  implied  therefrom 
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take  place  except  upon  reasonable  grounds  and  in  the  honest 
exercise  of  the  schoolmaster's  discretion  {h). 

284.  The  master  is  in  loco  parentis  ;  the  parent  delegates  to  him 
all  his  own  authority  over  the  child,  so  far  as  it  is  necessary  for  the 
child's  welfare  {%),  though  this  delegation  is  revocable  (k).  The 
parent  further  undertakes  that  the  master  shall  be  at  liberty  to 
enforce  with  regard  to  the  child  the  rules  of  the  school,  or  at  all 
events  such  rules  as  are  known  to  him  and  to  which  he  has 
expressly  or  impliedly  agreed  {I).  The  master  is  bound  to  take  such 
care  of  his  pupils  as  a  careful  father  would  take  of  his  children  (m). 

285.  The  contract  sometimes  expressly  provides  that  fees  must 
be  paid  in  advance  {n),  sometimes  that  either  a  term's  notice  must 
be  given  or  a  term's  fees  be  paid  in  the  event  of  the  removal  of  a 
pupil.  In  the  latter  case,  if  no  notice  be  given,  the  master  can  sue 
for  the  fees  as  a  sum  payable  for  non-performance  of  the  con- 
tract (a).  If  the  contract  provides  for  a  term's  notice  in  case  of 
removal,  but  makes  no  stipulation  for  payment  of  a  term's  fees  in 
default  of  notice,  the  schoolmaster  is  entitled  to  recover  only  lost 
profits  if  the  parent  removes  his  child  without  notice  {h).  Where 
the  removal  is  merely  temporary,  or  where  the  child  is  absent  for 
a  term  through  illness,  the  parent  is  not  liable  in  the  absence 
of  special  circumstances  (c).  In  cases  of  expulsion  for  good  cause, 
the  schoolmaster  is  entitled  to  the  whole  term's  fees  {d). 

The  schoolmaster  cannot  recover  from  the  parent  sums  spent 
without  authority  upon  the  pupil's  behalf.  There  is  no  general 
authority  to  supply  clothing  to  the  pupil  without  the  parent's 
sanction  (e). 

286.  The  mere  announcement  of  a  scholarship  examination  does 
not  result  in  a  contract  upon  which  the  schoolmaster  can  be  sued 

between  parent  and  schoolmaster  or  scliool  authority  [London  School  Board  v. 
Wright  (1884),  12  Q.  B.  D.  578,  C.  A.  ;  and  see  note  (e),  p.  31,  ante.  The 
statements  in  sub-s.  1,  supraj  are  equally  applicable  in  cases  where  the  contract 
is  between  the  parent  and  the  governors  of  a  school. 

(h)  Fitzgerald  v.  Northcote  (1865),  4  F.  &  F.  6bQ,per  OocKBTJEN,  0.  J.,  at  p.  685. 

\i)  Fitzgerald  v.  Northcote,  supra,  per  Cockbtjun,  O.J.,  at  p.  689,  and  see  per 
Lord  Alverstone,  C.J.,  in  Goldney  v.  King  (1910),  Times,  7th  February,  1910. 

{k)  See  Price  v.  Wilkins  (1888),  58  L.  T.  680  ;  compare  B.  v.  Barnardo  (1890), 
24  Q.  B.  D.  283,  C.A. 

{I)  Price  V.  Wilkins  (1888),  58  L.  T.  680,_per  Wills,  J.,  at  p.  682.  If  the  parent 
breaks  the  contract,  the  schoolmaster  may  refuse  to  complete  his  part  of  it,  and 
may  sae  for  fees  due  (ibid.).  See  also  Goldney  v.  King,  supra.  As  to  the  parent's 
knowledge  of  the  rules,  see  Mansell  v.  Griffin,  [1908]  1  K.  B.  160,  per  Walton,  J., 
at  p.  169,  and  also  at  p.  947,  C.  A.. 

(m)  Williams  v.  Fady  (1893),  10  T.  L.  R.  41,  C.  A.,  a  case  of  an  action  in  tort 
for  negligence  brought  by  a  pupil  against  his  master;  compare  as  to  negligence 
in  the  conduct  of  schools,  note  {h),  p.  39,  ante;  and  see  titles  Negligence  ;  Tort. 

(n)  See  Jo?ies  v.  Turner  (1891),  7  T.  L.  E.  421. 

(a)  Lennssen  v.  Thornton  (1887),  3  T.  L.  R.  657  ;  seeEardly  v.  Price  (1806),  2 
Bos.  &  P.  (N.  R.)  333,  discussed  in  Fewings  v.  Tisdal  (1847),  1  Exch.  295,  298  ; 
and  compare  Herring  v.  Boyle  (1834),  1  Cr.  M.  &  E.  377. 

(6)  Penman  Y.  Winstanley  (1887),  4  T.  L.  E.  127;  compare  Collins  \.  Price 
(1828),  5  Bing.  132,  where  illness  commencing  after  the  commencement  of  the 
term  Avas  held  not  to  excuse  payment  of  the  terms'  fees. 

(c)  Simeon  v.  Watson  (1877),  46  L.  J.  (q.  b.)  679,  following  Boast  v.  Firth 
(1868),  L.  E.  4  C.  P.  1. 

(d)  Price  v.  Wilkins  (1888),  58  L.  T.  680. 

(e)  Clements  v.  Williams  (1837),  8  C.  &  P.  58. 
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Sect.  2.  competitor  who  obtains  most  marks.    If  a  scholarship  is 

Common  offered  to  "  the  candidate  who  passes  best,"  he  must  nevertheless 
Law  Rules,  pagg  to  the  satisfaction  of  his  examiners  (/). 

Sub-Sect.  2. — Power  to  Punish  Pupils. 

Punishment.  287.  For  purposes  of  correction  the  schoolmaster  (who  in  this 
respect  represents  the  parent,  and  is  the  delegate  of  the  parental 
authority)  may  inflict  moderate  and  reasonable  punishment.  If  it 
be  administered  to  gratify  passion  or  rage,  or  with  an  instrument 
which  is  unfitted  for  the  purpose,  and  dangerous  to  life  or  limb,  or 
if  it  be  excessive  in  nature  or  degree,  or  protracted  beyond  the 
pupil's  powers  of  endurance,  the  punishment  is  unlawful  (g). 

Unlawful  punishment  may  make  the  master  liable  to  criminal  pro- 
ceedings for  assault  (or  even,  if  the  pupil  dies,  for  murder  or 
manslaughter  Qi) ),  and  to  a  civil  action  for  damages  also  (i). 

The  power  to  inflict  moderate  and  reasonable  corporal  punish- 
ment may  be  delegated  to  an  assistant  master,  or  to  a  prefect  or 
monitor  (k). 

Punishment  maybe  inflicted  for  offences  committed  not  only  within 
the  school  precincts,  but  also  on  the  way  to  or  from  school  (Z). 

The  master  has  power  to  detain  a  pupil  by  way  of  reasonable 
punishment  for  disobedience  (m).  But  the  parent  has  a  remedy  by 
habeas  corpus  if  the  pupil  be  detained  against  the  parent's  wish  (w). 

A  headmaster  has  authority  to  expel  any  pupil  whose  conduct  is 
such  that  he  could  not  any  longer  be  permitted  to  remain  without 
danger  to  the  school,  but  such  authority  must  be  exercised  honestly 
and  reasonably,  and  not  wantonly  or  capriciously  (o). 


(/)  Eooke  V.  Dawson,  [1895J  1  Ch.  480  ;  compare  Spencer  v-  Harding  (1870), 
L.  E.  5  C.  P.  561.    See  title  Contract,  Yol.  VII.,  p.  346. 

[g)  R.  V.  Hopletj  (1860),  2  F.  &  F.  202,  per  CocKBURN,  C.J.,  at  p.  206.  _  Caning 
a  pupil  attending  a  public  elementary  school  on  the  hand  is  not  in  itself 
criminal  if  the  punishment  is  otherwise  reasonable  [Gardner  v.  By  grave  (1889), 
6  T.  L.  R.  23).  For  a  case  of  accidental  injury  by  caning  the  hand,  see  Scorgie 
V.  Lawrie  (1883),  10  E.  (Ct.  of  Sess.)  610.  As  to  what  part  of  the  body  may  be 
struck,  see  Gardner  v.  Bygrave  (1889),  as  reported  53  J.  P.  743,  per  Mathew,  J. 

(A)  See  title  Criminal  Law  and  Procedure,  Vol.  IX.,  pp.  577 — 578.  The 
master's  power  of  inflicting  punishment  received  statutory  recognition  in  the 
Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  37. 

{i)  See  title  Trespass. 

[k)  Re  Basingstoke  School  (1877),  41  J.  P  .118.  As  to  public  elementary  schools, 
where  there  may  be  special  regulations,  see  Mansell  v.  Griffin,  [1908]  1  K.  B. 
160,  per  Phillimore,  J.,  at  p.  166,  and  compare  also  Hid.,  at  p.  947,  C.  A. 

{I)  Cleary  v.  Booth,  [1893]  1  Q.  B.  465. 

(m)  Fitzgerald  v.  Northcote  (1865),  4  F.  &  F.  656,  663,  n.  _  (a),  and  see 
note  (t),  p.  123,  ante.  In  the  case  of  a  pupil  attending  a  public  elementary 
school  under  the  statutory  rules  relating  to  compulsory  school  attendance 
(see  p.  58,  ante),  detention  beyond  the  period  of  attendance  required  by  the 
bye-laws  is  not  justified  by  those  rules,  and  where  such  detention  was 
enforced  by  a  schoolmaster  as  a  punishment  for  not  obeying  a  direction  to 
study  at  home  (a  direction  equally  not  justified  by  the  statutory  rules),  it 
was  held  that  the  detention  could  not,  in  the  circumstances,  be  treated  as 
a  matter  of  school  discipline  but  was  an  assault  {Hunter  v.  Johnson  (1884), 
13  Q.  B.  D.  225). 

[n)  Price  v.  WiUeins  (1888),  58  L.  T.  680,  per  Wills,  J.,  at  p.  682;  and  see 
Hunter  v.  Johnson,  supra. 

(o)  Fitzgerald  v.  Northcote  (1865),  4  F.  &  F.  656,  per  Cockburn,  C.J.,  at 
p.  690  followed  in  Hutty.  Haileyhury  College  {Governors)  (1888),  4  T.  L.  E.  623. 
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Sect.  3. — Schoolmasters  as  Officers  of  Charities.  ^• 

School- 

288.  The  appointment  and  dismissal  of  a  schoolmaster  ordi-  masters 
narily  depends  upon  the  general  rules  governing  the  contractual    as  Ofl&cers 
relations  beween  master  and  servant  (p).    But  where  the  school  is  of  Charities, 
a  charitable  foundation  a  schoolmaster  may  have  additional  rights  qj^^^^.^^ 

and  remedies  in  equity  as  an  officer  of  a  charity  (q).  The  effect  schools, 
of  the  statutory  jurisdiction  of  the  Charity  Commissioners  and  the 
Board  of  Education  over  charities  is  in  some  cases  to  render  the 
rules  and  jurisdiction  of  courts  of  equity  to  some  extent  inoperative 
in  practice,  especially  in  the  case  of  charities  coming  within  the 
categories  of  the  Endowed  Schools  Acts  (r).  Apart,  however,  from 
such  special  circumstances  as  may  arise  from  that  jurisdiction,  the 
usual  rules  relating  to  charities  apply  to  a  schoolmaster  who  is  an 
officer  of  a  charity. 

289.  The  status  of  such  a  schoolmaster  will  depend  upon  the  Status  of 
terms  of  the  trust  deed  or  other  instrument  regulating  the  charity. 

He  may,  according  to  the  terms  of  the  trust,  be  appointed  for 
life  (a),  or  during  pleasure  (b),  or  otherwise  (c). 

A  bond  by  which  a  schoolmaster  undertakes  to  resign  in  specified 
circumstances  may  be  required  as  a  condition  of  his  appointment, 
but  must  not  be  corruptly  used(rf). 

[p)  Equity  will  not  compel  a  master  to  retain  in  his  employment  a  ser- 
vant whom  he  wishes  to  dismiss,  but  will  leave  the  servant,  if  wrongfully 
dismissed,  to  his  remedy  at  law  in  damages  {Stoclcer  v.  Brockelbanh  (1851),  3 
Mac.  &  G-.  250;  Johnson  v.  Shrewsbury  and  Birmingham  Rail.  Co.  (1853),  3  De 
G.  M.  &  G-.  914,  0.  A. ;  Lane  v.  Norman  (1891),  66  L.  T.  83) ;  and  see, 
generally,  titles  Injunction;  Master  and  Servant.  See  for  formation  of 
contract  between  schoolmaster  and  governing  body,  Powell  v.  Lee  (1908),  99 
L.  T.  284. 

{q)  The  court  has  a  general  equitable  jurisdiction  over  charities  to  secure 
their  conduct  in  accordance  with  the  trusts,  and  an  officer  of  a  charity,  either 
as  trustee  or  beneficiary,  may  invoke  its  aid  by  injunction  to  prevent  a  breach 
of  trust  {Willis  v.  Childe  (1851),  13  Beav.  117  ;  Baugarsv.  Rivaz  (1860),  28  Beav. 
233  ;  Benthall  v.  Kilmorey  {Earl)  (1883),  25  Ch.  D.  39,  C.  A.  ;  Lane  v.  Norman, 
supra ;  and  see  cases  in  notes  following) .  For  the  subject  fully  treated,  see  title 
Charities,  Vol.  IV.,  pp.  247  et  seq.,  and  pp.  294  et  seq. 

(?•)  See  title  Charities,  Vol.  IV.,  p.  314,  for  the  powers  of  the  Charity  Com- 
missioners and  the  Board  of  Education  under  the  Charitable  Trusts  Acts  to 
authorise  the  removal  of  schoolmasters  and  other  officers  of  charities  ;  and  see 
ibid.,  pp.  310  et  seq.,  as  to  actions  by  officers  of  charities  requiring  the  consent 
of  the  Commissioners  or  that  Board  under  the  Acts.  For  cases  within  the 
Endowed  Schools  Acts,  and  especially  the  Endowed  Schools  (Masters)  Act,  1908 
(8  Edw.  7,  c.  39),  see  p.  106,  ante. 

(a)  Be  Chipping  Sodbury  Free  Grammar  School  (1829),  8  L.  J.  (o.  s.)  (CH.)  13; 
Be  Phillips's  Charity,  Ex  parte  Newman  (1845),  9  Jur.  959.  As  to  his  having  a 
"vested  interest"  in  his  office,  see  A.-G.  v.  Louth  Free  School  {Warden  etc.) 
(1851),  14  Beav.  201  ;  Re  Alleyn's  College,  Bulwich  (1876),  1  App.  Cas.  68,  P.  C. 
For  the  treatment  of  vested  interests  in  schemes  under  the  Endowed  Schools 
Acts,  see  p.  105,  ante. 

{b)  B.  V.  Darlington  School  {Governors)  (1844),  6  Q.  B.  682. 

(c)  In  B.  V.  Manchester,  Sheffield  and  Lincolnshire  Rail.  Co.  (1854),  4  E.  &  B. 
88,  the  master's  interest  in  the  schoolhouse  was  held  to  be  not  greater  than  as 
tenant  for  a  year  or  from  year  to  year  for  the  purposes  of  the  Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  ss.  68,  121. 

{d)  Legh  V.  Lewis  {1801),  1  East,  391  (bond  taken  by  patron);  but  see  Be 
Boyston  Free  Grammar  School  (1839),  2  Beav.  228  (bond  improperly  taken  by 
trustees);  see  also  Fisher  v.  Jackson,  [1891]  2  Ch.  84,  101. 
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The  right  to  appoint  a  schoolmaster  of  a  charitable  foundation 
depends  upon  the  trusts.  In  the  absence  of  specific  direction  it 
may  belong  to  the  founder  or  his  heirs  (e),  or  to  a  visitor  (/) ;  it 
may  conceivably  be  alienated  (9).  The  right  must  be  exercised  in 
the  manner,  if  any,  prescribed  by  the  trusts  (h),  and  must  result  in 
the  appointment  of  a  person  qualified  under  the  trusts  (i). 

Similarly,  the  right  to  dismiss  is  subject  to  the  trusts,  and  must 
be  exercised  in  the  proper  form  (k).  Misconduct  (I),  neglect  of 
scholars  (m),  neglect  of  prescribed  duties  (n),  or  the  holding  of 
other  office  incompatible  with,  or  involving  neglect  of,  his  master- 
ship (0)  would  be  good  grounds  for  dismissing  a  schoolmaster  (p). 

The  power  to  appoint  and  dismiss  in  such  cases  must  not  be 
exercised  oppressively  or  from  any  corrupt  or  indirect  motive  (q), 
but  bond  fide  and  upon  reasonable  grounds,  in  which  case  it  will 
not  be  interfered  with  ir). 

An  appointment  or  dismissal  which  for  any  of  the  foregoing 
reasons  is  irregular  may  be  restrained  by  injunction  (s) ;  but  where 

U)  See  A.-G.  v.  Blade  (1805),  11  Ves.  191  (failure  of  founder  and  heirs). 

(/)  See  Legh  v.  Lewis  (1801),  1  East,  391.  Eor  powers  of  visitors  see  title 
Chaeities,  Vol.  IV.,  pp.  291  et  seq. 

{g)  A.-G.  V.  Brentwood  School  {Master)  (1833),  1  My.  &  K.  376  ;  3  B.  &  Ad.  59 ; 
A.-G.  V.  Boucherett  (1858),  25  Beav.  116. 

(A)  Where  trustees  appoint,  a  majority  may  make  the  appointment  {Withnellv. 
Gartham  (1795),  6  Term  Eep.  388)  where  such  usage  has  prevailed  {Wilkinson  v. 
Malin  (1832),  2  Or.  &  J.  636).  See  Re  Butterwick  Free  School  (1851),  15  Jur.  913. 
A  master  appointed  by  trustees  de  facto  in  control  of  a  school  will  not  after  many 
years  of  office  have  his  appointment,  although  not  duly  made,  questioned,  save 
on  grounds  of  misconduct  {A.-G.  v.  Hartley  (1820),  2  Jac.  &  W.  353) ;  compare 
Foley  V.  Wontner  (1820),  2  Jac.  &  W.  245. 

(i)  A.-G.  V.  Wyeliffe  (1748),  1  Ves.  Sen.  80  (master  to  be  in  priest's  orders). 
The  schoolmaster  of  a  Church  of  England  school  should  be  a  member  of  that 
Church ;  but  this  is  not  indispensable.  The  appointment  of  a  Dissenter  would 
not  be  a  breach  of  trust,  but  the  circumstances  must  be  peculiar  to  justify  it 
{A.-G.  V.  Clifton  (1863),  32  Beav.  596).  Where  trustees  had  power  to  appoint 
subject  to  the  approval  of  the  lord  of  the  manor,  appointment  of  the  lord 
himself  as  headmaster  was  held  inconsistent  with  the  trusts  (^e  Risley  School 
(1830),  8  L.  J.  (0.  s.)  (CH.)  129). 

{k)  Wilkinson  v.  Malin,  supra,  at  pp.  656-7 ;  Re  Alleyn's  College,  Buhvich  (1876), 
1  App.  Cas.  68,  P.  C. ;  Lane  v.  Norman  (1891),  61  L.  J.  (CH.)  149  ;  Fisher  v. 
Jackson,  [1891]  2  Oh.  84;  see  also  Rya7i  v.  Jenkinson  (1855),  25  L.  J.  (q.  b.)  11. 
A  majority  may  dismiss,  subject  to  the  views  of  the  minority  being  heard 
{Fisher  v.  Jackson,  supra,  at  p.  94).  A  headmaster  appointed  for  life  is  irre- 
movable as  long  as  he  acts  with  propriety  {Re  Chipping  Sodbury  Free  Grammar- 
School  (1829),  8  L.  J.  (0.  s.)  (CH.)  13). 

(I)  See  judgment  in  Re  Phillips's  Charity,  Ex  parte  Newman  (1845),  9  Jur.  959. 
The  charge  against  him  ought  to  be  specifically  made  in  writing  {ibid.) ;  see  R. 
V.  Darlington  School  {Governors)  (1844),  6  Q.  B.  682,  discussed  in  Dean  v.  Bennett 
(1870),  6  Ch.  App.  489,  at  pp.  494-5.  He  has  a  right  to  be  heard  in  his  defence 
before  removal  {Doe  d.  Thanet  {Earl)  v.  Gartham  (1823),  8  Moore  (c.  P.),  368  ; 
Lane  v.  Norman,  supra  ;  Fisher  v.  Jackson,  supra). 

(to)  Doe  d.  Coyle  v.  Cole  (1834),  6  0.  &  P.  359. 

{n)  A.-G.  V.  Coopers'  Co.  (1812),  19  Ves.  187;  but  apparently  not  for  the 
mere  misunderstanding  of  duty  {ibid.,  at  p.  192). 
(0)  A.-G.  V.  Hartley  (1820),  2  Jac.  &  W.  353. 

{p)  And  see  the  common  law  rules  under  title  Master  and  Servant  ; 
see  also  Bowers  v.  Young  (1904),  48  Sol.  Jo.  733. 

{q)  R.  V.  Darlington  School  {Governors),  supra;  Re  Buxton  School,  Ex  parte  Holland 
(1847),  11  Jur.  581;  see  Dummerv.  Chippenham  Corporation  (1807),  14Ves. 245, 252 
(corrupt  act  of  corporation) ;  compare  Doe  d.  Childev.  Wills  (1850),  5  Exch.  894. 

(r)  Re  Fremington  School,  Ex  parte  Ward  (1847),  11  Jur.  421. 

(s)  See  cases  cited  in  note  {q),  p.  125,  ante.    As  to  whether  the  consent  of  the 
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visitatorial  jurisdiction  exists,  the  court  will  not  interfere  to  try  Sect.  3. 
the  master's  right  to  his  office,  save  where  there  is  an  express  School- 
trust  (i).  masters 

as  Officers 

Sect.  4. — Candidates  for  the  Teaching  Profession.  Charities. 

290.  A  candidate  for  the  teaching  profession  may,  notwith-  Contracts, 
standing  that  he  is  an  infant,  bind  himself,  subject  to  prescribed 
conditions,  in  consideration  of  any  grants  made  by  the  Board  of 
Education  in  respect  of  his  maintenance,  education,  and  training, 

to  complete  any  specified  course  of  education  or  training,  and 
subsequently  to  follow  the  profession  of  teacher  for  any  period  and 
in  any  manner  specified  and,  in  default,  to  repay  to  the  Board  any 
specified  proportion  of  the  grants  so  made  {a). 

Sect.  5. — Registration  of  Teachers. 

291.  A  registration  council,  representative  of  the  teaching  pro-  Registration 
fession,  may  be  constituted  by  Order  in  Council  with  the  duty  of  council, 
forming  and  keeping  a  register  of  teachers  who  satisfy  the  conditions 
imposed  by  the  council  and  apply  to  be  registered.    The  register  is 

to  contain  the  names  and  addresses  of  all  registered  teachers  in 
alphabetical  order  in  one  column,  with  the  date  of  registration,  and 
such  further  statement  of  their  attainments,  training,  and  experience, 
as  the  council  determine  (&). 

Sect.  6. — Pension  Scheme  for  Certificated  Teachers. 

292.  A  statutory  scheme  of  pensions  exists  for  the  benefit  of  Scope  of 
teachers  certificated  by  the  Board  of  Education  for  service  in  public  pension 
elementary  schools  (c).    The  scheme  is  worked  out  in  great  detail,  ^'^^^"^^s- 
partly  in  the  statute  authorising  it,  and  partly  by  rules  made  jointly 

Charity  Commissioners  is  required  for  such  an  action,  see  Rendall  v.  Blair 
(1890),  45  Ch.  D.  139,  C.  A.;  Rooke  v.  Dawscm,  [1895]  1  Ch.  480;  and  title 
Charities,  Vol.  IV.,  p.  310.  A  properly  dismissed  schoolmaster  may  be 
restrained  by  injunction  from  intermeddling  with  the  school  or  retaining 
possession  of  the  schoolhouse ;  see  Holme  v.  Guy  (1877),  5  Ch.  D.  901 ;  but 
ejectment  cannot  be  maintained  against  him  until  his  interest  therein  is 
determined  [Doe  d.  Thanet  {Earl)  v.  Gartham  (1823),  8  Moore  (c.  p.),  368). 

{t)  A.-G.  V.  Magdalen  College,  Oxford  (1847),  10  Beav.  402  ;  Whiston  v.  Rochester 
[Dean  and  Chapter)  (1849),  7  Hare,  532  ;  Willis  v.  Childe  (1851),  13  Beav.  117. 
And  see  title  Charities,  Vol.  IV.,  pp.  287 — 294  (nature  of  visitatorial  power), 
pp.  299-300  (control  of  the  court  over  visitors). 

(a)  Education  (Administrative  Provisions)  Act,  1909  (9  Edw.  7,  c.  29),  s.  4. 

{h)  Education  (Administrative  Provisions)  Act,  1907  (7  Edw.  7,  c.  43),  s.  16, 
repealing  s.  4  (a)  of  the  Board  of  Education  Act,  1899  (62  &  63  Vict.  c.  33),  which 
imposed  upon  the  Consultative  Committee  of  the  Board  of  Education  (see  p.  8, 
ante)  the  duty  of  forming  such  a  register.  By  Order  in  Council  made  under  s.  4  (a) 
of  the  latter  Act,  a  teachers'  registration  council  was  in  fact  established. 
S.  16  (4),  (5)  of  the  first-named  Act  gives  power  by  Order  in  Council  to 
dissolve  this  councU  after  transferring  its  property  to  a  new  council.  Any 
Order  made  under  the  section  may  be  revoked  or  amended  by  a  subsequent 
Order.    No  Order  has  yet  been  made  establishing  a  new  registration  council. 

(c)  Individual  local  authorities  have  also  instituted  pension  schemes  under 
special  Acts  ;  see  Education  Act,  1902  (2  Edw.  7,  c.  42),  Sched.  II.  (20),  for  the 
power  to  admit  to  such  schemes  officers  transferred  under  the  Act.  For  a  case 
of  a  teacher  seeking  to  recover  his  contributions  to  a  voluntary  fund  established 
bv  agreement  by  a  school  board,  see  Phillips  v.  London  School  Board,  Cocka-ton 
v"  Same,  [1898]  2  Q.  B.  447,  C.  A. 
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Condition  of 
certificate. 


Three  kinds  of 
pensions. 


Sect.  6.     by  the  Treasury  and  the  Board  of  Education  under  statutory 
Pension    authority  (d).    All  teachers  certificated  since  the  1st  April,  1899,. 
Scheme  for  are  subject  to  the  scheme  and  its  provisions.    Teachers  certificated 
^m^^^^^*^^  before  that  date  were  given  an  option  to  accept  the  scheme  within 
Teacners.      limited  time  from  that  date,  and  upon  so  accepting  it  they  became 
subject  to  it,  with  certain  minor  modifications.    Teachers  already 
certificated  before  that  date  who  did  not  duly  accept  the  scheme 
are  unaffected  by  it  (e).    The  following  statement  is  a  summary 
of  its  main  features. 

293.  No  teacher  njay  be  certificated  in  future  unless  the  Board 
of  Education  are  satisfied  as  to  his  physical  capacity.  Certificates 
of  all  teachers  coming  within  the  scheme  expire  at  the  age  of  sixty- 
five,  unless  they  are  renewed  by  the  Board  for  a  limited  time  on 
account  of  special  fitness  (/). 

The  scheme  established  three  kinds  of  pensions — an  annuity 
payable  out  of  the  Deferred  Annuity  Fund  (a  fund  made  up  of 
annual  contributions  of  the  teachers),  a  superannuation  allowance 
payable  out  of  moneys  provided  by  Parliament,  and  a  disablement 
allowance  also  payable  out  of  moneys  provided  by  Parliament. 
No  pension  under  the  scheme  can  be  charged  or  assigned,  or  pass 
to  a  trustee  in  bankruptcy  (g). 

The  benefits  of  the  scheme  are  further  dependent  upon  a  teacher 
serving  in  certain  capacities,  namely,  either  as  a  certificated  teacher 
in  a  public  elementary  school,  or  as  a  teacher  in  a  training  college, 
or  in  certain  other  capacities  connected  with  public  elementary 
schools,  or  as  a  teacher  in  a  certified  reformatory  or  industrial 
school,  such  service  being  called  recorded  service  (/i). 

Teachers'  294.  Teachers  to  whom    the  scheme  applies  must  during 

contributions,  recorded  service  make  annual  contributions  to  the  Deferred  Annuity 
Fund  of  £3  in  case  of  men,  and  of  £'2  in  case  of  women,  or  of 
such  higher  sums  as  the  Treasury,  subject  to  statutory  conditions, 
may  direct,  according  to  the  average  scale  of  salaries  for  the  time 
being  (i). 

Annuity.  The  return  for  these  contributions  is  an  annuity  commencing  at 


Kecorded 
service. 


{d)  Elementary  School  Teachers'  (Superannuation)  Act,  1898  (61  &  62  Vict, 
c.  57).  "Prescribed,"  which,  is  used  throughout  the  Act,  in  place  of  detailed 
particulars,  means  prescribed  by  rules  under  the  Act  {ihid.,  ss.  6,  11).  A 
discretionary  grant  of  pensions  by  the  Board  of  Education  was  authorised  by 
the  Code  (see  p.  10,  ante)  for  teachers  certificated  before  May  9th,  1862,  out  of 
moneys  provided  by  Parliament  (see  ibid.,  s.  5  (3) ).  The  grant  of  certificates  to 
teachers  by  the  Board  of  Education  is  an  executive  function,  based  upon  the 
Code,  but  subject  to  the  rules  imposed  by  the  Act.  April  1st,  1899,  is  the  date 
of  the  commencement  of  the  Act. 

(e)  Ihid.,  ss.  1,  5 

(/)  Ihid.,  s.  1;  and  see  s.  2  (b)  for  a  modification  in  the  case  of  existing 
teachers. 

{g)  Ibid.,  s.  9  (2). 

(h)  Ibid.,  s.  1  ;  and  see  especially,  sub-s.  5.  As  to  reformatory  and  indus- 
trial schools,  see  p.  70,  ante ;  as  to  other  institutions,  see  pp.  10,  29,  ante. 
For  the  effect  of  bankruptcy  on  pensions,  see  title  Bankruptcy  and 
Insolvency,  Vol.  II.,  p.  191. 

(i)  Ibid.,  s.  1  (2)  (b),  (3),  (4).  These  sums  are  now  (1910)  fixed  at  £3  10s.  for 
men,  and  £2  8s.  for  women. 
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the  age  of  sixty-five,  out  of  the  Deferred  Annuity  Fund,  of  an 
amount  calculated  according  to  statutory  tables  framed  upon  an 
actuarial  basis  so  as  to  secure  the  fund  from  loss  (a). 

The  Deferred  Annuity  Fund  is  managed  by  the  National  Debt 
Commissioners  (b). 

Employers  of  teachers  may  deduct  the  amount  of  their  con- 
tributions from  their  salaries  and  pay  it  to  the  Fund  (c). 

295.  The  superannuation  allowance  is  a  pension  of  10s.  a  year 
for  each  year  of  recorded  service,  payable  at  the  age  of  sixty-five  out 
of  moneys  provided  by  Parliament,  upon  condition  that  the  con- 
tributions to  the  Deferred  Annuity  Fund  for  the  purpose  of  the 
above-mentioned  annuity  have  been  duly  paid,  and  that  the  teacher 
has  served  in  recorded  service  half  the  time  since  he  became  certifi- 
cated (d).  An  augmentation  of  the  sum  of  10s.  is  permitted  in 
the  case  of  teachers  certificated  prior  to  the  1st  April,  1899,  in 
respect  of  recorded  service  before  that  date  (e).  A  superannuation 
allowance  is  revocable  for  misconduct  (/). 

An  allowance  called  a  disablement  allowance,  payable  by  the 
Treasury  out  of  moneys  provided  by  Parliament,  may  be  made 
to  any  teacher  who  has  become  permanently  incapable,  owing  to 
infirmity  of  mind  or  body,  of  being  an  efficient  teacher  in  a  public 
elementary  school,  and  who  has  served  in  recorded  service  not 
less  than  ten  years  and  not  less  than  half  the  time  since  he 
became  certificated  (g).  The  allowance  must  not  exceed,  for  ten 
complete  years  of  recorded  service,  in  the  case  of  a  man  £20,  and 
in  the  case  of  a  woman  £15,  with  an  addition,  for  each  additional 
complete  year,  of  £1  in  the  case  of  a  man,  and  of  13s.  4d.  in  the 
case  of  a  woman.  The  allowance  must  not,  in  any  case,  exceed 
the  amount  which  the  teacher  might  obtain  from  an  annuity 
and  superannuation  allowance  by  continuing  to  serve  till  the 
age  of  sixty -five  (/i).  A  person  having  a  disablement  allowance 
does  not,  at  sixty-five,  get  also  an  annuity  or  a  superannuation 
allowance  (i). 

A  disablement  allowance  is  reconsidered  from  time  to  time  by  the 
Treasury  (k). 

A  person  may  be  disqualified  for  a  disablement  allowance  by 
misconduct  causing  or  increasing  his  infirmity,  by  marriage,  or  by 
ceasing  to  be  in  need  of  it  (0 . 


Sect.  6. 
Pension 
Scheme  for 
Certificated 
Teachers. 


Superannua- 
tion allow- 
ance. 


Disablement 
allowance. 


(a)  Elementary  School  Teachers  (Superannuation)  Act,  1898  (61  &  62  Vict, 
c.  5*7),  s.  1  (2)  (c),  s.  4.  "Where  a  certificate  is  renewed  after  sixty-five,  the 
pension  begins  on  its  expiration. 

(b)  Ibid.,  s.  3. 

(c)  Ibid.,  s.  3  (1). 

{d)  Ibid.,  s.  1  (2)  (d).     The  pension  dates  from  the  expiration  of  the 
certificate  in  case  of  its  renewal  after  sixty-five, 
(c)  Ibid.,  s.  5  (2)  (a). 

(/)  Ibid.,  s.  8  (2) ;  and  see  also  s.  6  (1)  (c). 

{g)  Ibid.,  s.  2  (1). 

(A)  Ibid. 

{i)  Ibid.,  s.  2(2). 

{k)  Ibid.,  8.  2  (3). 

{I)  Ibid. 
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Sect.  6.  296.  Various  questions  which  may  arise  in  the  application  of 

Pension  the  pension  scheme  are  to  be  determined  by  the  Treasury  or  the 

Scheme  for  Board  of  Education  (m). 

Certificated  

T  e  8«cliers 

  '  (m)  Elementary  Sckool  Teachers  (Superannuation)  Act,  1898  (61  &  62  Vict. 

Determina-  c.  57),  s.  7. 
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Part  I. — Introduction.  parti. 

297.  In  every  civilised  State  where  freedom  prevails  the  conduct  duction. 

of  affairs,  as  well  in  the  community  at  large  as  in  the  many  sub-   

ordinate  institutions  which  exist  within  it,  is  practically  in  the  General, 
hands  of  majorities,  and  accordingly  the  right  to  vote,  the  conditions 
under  which  that  right  can  be  exercised,  the  proportional  value  of 
each  vote,  the  qualification  of  the  voters,  and  of  the  representatives 
for  whom  they  vote  (a),  the  registration  of  the  voters,  the  safeguards 
against  an  improper  exercise  of  the  franchise,  the  regulations  under 
which  elections  are  held,  corrected,  or  set  aside,  the  penalties 
imposed  on  those  who  abuse  the  system,  and,  above  all,  the  nature 
of  the  tribunals  to  whom  the  decision  of  all  these  matters  is  com- 
mitted— all  these  things  must,  or  ought  to  be,  of  vital  importance 
to  every  thoughtful  citizen. 

This  is  not  the  place  to  attempt  to  trace  the  general  evolution  of 
settled  law  from  the  rough  elements  of  natural  right  and  justice, 
but  probably  no  branch  of  jurisprudence  exhibits  more  clearly  the 
gradual  transition  above  indicated  than  that  which  governs  the  law 
and  practice  of  elections. 

In  the  early  beginnings  of  representative  government  the  right 
to  vote  for  members  of  the  great  assembly  of  the  nation  in 
Parliament  was  of  a  most  elementary  character,  gaining  strength 
as  the  people  from  time  to  time  learned  more  and  more  to  realise 
the  power  which  they  possessed.  For  a  long  time  the  de  Jacto  rulers 
kept  a  firm  hold  on  the  reins.  Thus,  until  comparatively  recent 
years.  Parliament  decided  practically  according  to  its  own  unfettered 
will  all  questions  which  arose  in  relation  to  the  franchise  and  its 
exercise,  to  the  freedom  of  voting,  and  to  purity  or  corruption 
accompanying  an  election. 

In  the  reign  of  King  James  I,,  "  certain  rules  or  great 
outlines  of  the  legal  rights  of  voting"  were  "laid  down  as  a 
guide  and  direction  to  the  electors  and  candidates  in  the  country, 
and  as  a  remembrance  of  the  reasons  and  grounds  upon  which  the 
determinations  of  the  House  were  founded  "(6).  It  was  at  that 
time,  after  some  curious  instances  to  the  contrary,  "  universally 
known  and  admitted  to  be  the  sole  right  of  the  House  of  Commons 
to  examine  and  determine  all  matters  relating  to  the  election  of 
their  own  members,  and  that  neither  the  qualification  of  any  elector 
nor  the  right  of  any  person  elected  is  cognisable  or  determinable, 
or  will  be  suffered  by  that  House  to  be  called  in  question  by  any 
other  judicature  whatsoever  (except  in  such  cases  as  were  specially 
provided  for  by  Act  of  Parliament "  (c)).  And  it  seems  that  in 
ancient  times  Parliament  arrogated,  or  attempted  to  arrogate,  to  itself 
even  the  power  of  inflicting  punishment  for  bribery  at  elections  (d). 

Later  on  the  parliamentary  committees  which  decided  these 
matters  were  constituted,  generally  in  proportion  to  the  strength 
from  time  to  time  of  the  principal  parties  in  the  House  of  Commons. 

(a)  For  the  law  as  to  qualification  of  candidates,  see  title  Parliament. 

(6)  Glanv.  El.  Cas.  p.  vi. 

(c)  Ibid.,  pp.  ix.,  X. 

id)  See  2  Doug.  El.  Cas.  p.  402. 
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Part  I.  Although  the  committees  purported  in  all  cases  to  act  in  accord- 
Intro-  ance  with  definite  principles  laid  down  by  them,  there  can  be  little 
duction.  doubt  that  their  decisions  were  liable  to  be,  and  to  some  extent 
were,  influenced  by  political  or  personal  bias.  This  proposition,  it  is 
true,  must  not  be  put  too  high — first,  because  the  seventeen  sets  of 
reports  of  election  petitions  (e)  tried  before  parliamentary  com- 
mittees from  1624  to  1865  show  on  the  face  of  them  that  the  I 
questions  raised  were  discussed  and  determined  on  legal  lines ;  and, 
secondly,  because  the  Act  of  1868,  which  first  transferred  the 
jurisdiction  to  a  judge  of  the  High  Court,  itself  adopts  (subject  to 
rules  of  court)  "  the  principles,  practice  and  rules  on  which  com- 
mittees of  the  House  of  Commons  had  previously  acted  "  (/). 

But  after  making  all  due  allowance  for  the  credit  which  is  due  to 
the  parliamentary  committees  for  setting  up  and  honestly  trying 
to  uphold  just  and  equitable  standards  of  decision,  the  inherent 
unfitness  of  non-legal  tribunals  whose  impartiality  was  not  above 
suspicion  to  deal  with  election  petitions  could  not  fail  to  become 
more  and  more  apparent  (g),  and  so  it  was  gradually  recognised  by 
Parliament  itself  that  judicial  knowledge  and  fairness  in  dealing 
with  these  matters  were  essential  to  the  freedom  and  purity  of 
elections,  and  this  led  at  last  in  1868  to  the  voluntary  surrender  of 
the  real  authority  to  the  Judges. 

It  would  be  difficult  to  exaggerate  the  importance  of  this  change. 
Instead  of  the  casual  and  unscientific  character  of  the  decisions, 
and  the  inevitable  party  bias  to  which  they  were  subject,  the  same 
absolute  fairness  which  prevailed  in  the  administration  of  the 
ordinary  law  was  introduced  into  the  determination  of  contested 
elections.  And  the  cardinal  point  is  this :  the  Judges  are  independent 
and  irremovable,  "  quamdiu  se  bene  gesserint "  (h),  and  all  trace  of 


(e)  For  list  of  these  see  Jelf's  "  Where  to  find  your  Law,"  3rd  ed.,  p.  482. 

(/)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s,  26. 

{g)  The  view  above  expressed  is  confirmed  by  reference  to  a  recent  interesting 
work  entitled  "The  Unreformed  House  of  Commons,"  by  Edward  Porritt,  1903, 
of  which  the  following  passages  on  pp.  540,  541,  Vol.  I.,  bear  upon  the  matter 
in  hand : — 

"  In  1770  the  hearing  and  determining  of  election  cases  was  transferred  from 
the  House  to  committees  of  fifteen  members,  whose  determinations  were  final. 

"The  change  was  brought  about  by  the  Grenville  Act,  carried  against  the 
opposition  of  George  III.  and  the  North  Administration.  .  .  .  Partisan 
influences  were  not  eradicated  by  the  transference  of  petitions  to  the  Grenville 
committees.  When  petitions  were  determined  by  the  House  members  were 
openly  canvassed  for  their  votes.  After  the  Grenville  Act  the  House  made  an 
order  '  that  no  person  do  presume  to  solicit  the  attendance  of  members  when 
the  matter  of  any  petition  complaining  of  an  undue  election  or  return  is  ordered 
to  be  taken  into  consideration.'  But  in  spite  of  this  order  members  were 
canvassed  by  both  parties  to  a  petition  to  attend  in  the  House  when  a  ballot  for 
a  committee  was  being  taken. 

' '  The  committees  at  best  were  not  ideal  tribunals  for  the  determination  of 
the  questions  which  came  before  them.  Procedure  was  slow.  .  ,  .  Frequently 
committees  were  occupied  for  from  thirty  to  forty  days,  and  the  average  expense 
of  a  committee  was  a  hundred  pounds  a  day. 

"But  the  new  method  was  a  distinct  improvement  on  the  old  openly  partisan 
method  of  determining  these  cases  by  a  vote  of  the  House." 

(/i)  Act  of  Settlement,  1700  (12  &  13  Will.  3,  c.  2),  s.  3;  and  note  that  afterwards 
by  stat.  (1760)  1  Geo.  3,  c.  23,  "  An  Act  for  rendering  more  effectual  the  pro- 
visions relating  to  the  commission  and  salaries  of  Judges  "  the  Judges  were 
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party  influence  is  now  removed  from  the  consideration  of  every 
question  relating  to  elections,  and  in  substance  every  such  question 
is  decided  by  the  Judges  or  their  nominees. 

Thus,  in  the  first  place  are  set  forth  in  the  following  pages,  under 
their  proper  heads,  the  various  franchises  in  parliamentary  and 
municipal  affairs  respectively  (i),  depending  partly  upon  what  may  be 
called  the  "Parliamentary  common  law"  and  partly  upon  statutory 
enactments,  and  all  subject  to  interpretation  by  the  courts  of  law. 

Next,  the  article  deals  with  registration  of  the  persons  entitled  to 
vote  and  the  various  steps  which  have  to  be  taken  in  the  preparation 
and  publication  of  the  lists,  and  with  claims  and  entries  of  objections, 
followed  by  the  authoritative  review  of  the  whole  by  the  Kevising 
Barrister  (j).  It  will  be  observed  that  these  judicial  officers  derive 
their  jurisdiction  from  their  appointment  by  the  Judges,  and  their 
decisions  are  subject  to  review  by  the  High  Court,  so  that  at  this 
stage  also  the  whole  matter  is  entirely  removed  from  the  influence 
of  party  politics.  Then  follows  an  account  of  the  legal  regula- 
tions attending  the  conduct  of  elections,  whether  parliamentary  or 
municipal,  with  all  their  elaborate  provisions  framed  in  order  to 
preserve  the  freedom  of  election,  and  to  prevent  corrupt  and 
illegal  practices,  and  for  various  ancillary  purposes  (/c). 

Next  comes  the  most  important  and  critical  head  of  all — the  law  Eiectioa 
and  practice  of  petitions,  by  which  the  validity  of  the  election  is  petitions, 
called  in  question  and  finally  decided — both  as  regards  parliamentary 
and  municipal  and  other  similar  elections  (I).    It  is  here  that  the 
totally  independent  authority  of  the  irremovable  Judge  becomes 
most  apparent. 

First,  as  to  parliamentary  election  petitions.  The  Election  Judges 
are  appointed  by  rota  from  among  the  Judges  of  the  King's  Bench 
Division  of  the  High  Court,  so  that  it  would  be  impossible  for 
Parliament  or  for  the  executive  government  to  have  anything  to  do 
with  their  selection,  or  directly  or  indirectly  to  interfere  with  their 
decisions,  while  any  connection  with  politics  which  they  may  have 
individually  had  before  they  were  raised  to  the  bench  is  at  an  end 
from  the  time  of  their  appointment.  So  far  indeed  is  the  whole 
nature  of  election  petitions  removed  from  the  region  of  party  strife 
that  it  is  by  no  means  uncommon  to  see  counsel  who  are  known  to 
entertain  strong  party  preferences  appearing  before  the  tribunal  in 


continued  in  their  offices  notwithstanding  the  demise  of  the  Crown,  and  their 
full  salaries  were  also  absolutely  secured  to  them  during  the  continuance  of  their 
commissions.  By  the  same  Act,  however,  it  is  lawful  for  the  Crown  to  remove 
any  J udge  or  Judges  upon  the  address  of  both  Houses  of  Parliament.  According 
to  Blackstone  (1  Bl.  Com.,  ed.  1844,  p.  267),  this  latter  Act  was  enacted  at 
the  earnest  recommendation  of  the  King  himself  from  the  throne,  "  His 
Majesty  having  been  pleased  to  declare  that  he  looked  upon  the  independ- 
ence and  uprightness  of  the  Judges  as  essential  to  the  impartial  adminis- 
tration of  j  ustice,  as  one  of  the  best  securities  of  the  rights  and  liberties  of  his 
subjects,  and  as  most  conducive  to  the  honour  of  the  Crown."  The  Act  of 
Settlement  above  cited  had,  however,  already  established  the  principle  beyond 
a  doubt.    See  Hallam's  "  Constitutional  History,"  ed.  1867,  p.  192. 

(?)  See  pp.  139—193,  post. 

(,/)  See  pp.  193— 257,  posf. 

(k)  See  pp.  257 — 398,  post. 

(?)  See  pp.  408—525,  post. 
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support  of  candidates  who  represent  the  opposite  side  in  politics 
to  themselves,  while  actual  members  of  Parliament  are  altogether 
precluded  from  appearing  upon  the  trials  of  parliamentary  election 
petitions  as  advocates  (m).  Moreover,  the  Public  Prosecutor  is  always 
represented  in  order  to  watch  the  case  on  behalf  of  the  public  with 
a  view  to  the  punishment  of  corrupt  and  illegal  practices.  And 
although  in  form  the  Election  Judges  make  their  report  to  Parlia- 
ment, such  report  must  be  adopted  and  acted  upon  as  directed  by 
statute  (n),  as  to  the  result  in  the  particular  case,  both  as  to  the 
validity  or  invalidity  of  the  election,  and  as  to  the  disqualification  of 
individuals  who  have  offended ;  and  if  the  Judges  report  that  there 
is  reason  to  believe  that  general  bribery  or  corruption  prevails  in 
the  constituency,  Parliament  usually  takes  steps  to  follow  up  such 
report  by  the  appointment  of  a  commission,  with  a  view  to  pro- 
ceedings for  disfranchisement  of  the  borough  or  district  incrimi- 
nated, or  for  a  suspension  of  their  right  to  be  represented.  A  com- 
mission of  barristers  of  not  less  than  seven  years'  standing  (who 
are  called  Election  Commissioners)  is  occasionally  constituted  to 
inquire  into  and  report  as  to  alleged  corruption  in  any  locality 
independently  of  any  particular  petition,  but  with  the  same  end 
in  view.  These  Commissioners,  however,  are  not  nominees  of  the 
Judges,  but  appointed  by  the  Crown  on  a  joint  address  by  both 
Houses  of  Parliament  (o). 

Again,  as  regards  municipal  election  petitions  (p) ,  the  same  pro- 
cedure as  that  used  in  parliamentary  election  petitions  is  followed 
mutatis  mutandis,  the  only  real  difference  being  that  the  tribunal 
to  whom  these  petitions  are  referred  for  trial  is  a  Commissioner 
appointed  by  the  Election  Judges  on  the  o'ota  for  the  year.  And 
the  importance  of  the  responsibility  reposed  in  this  ofi&cial  is  shown 
by  the  proviso  in  the  statute  that  he  must  be  a  barrister  of  fifteen 
years'  standing  {q) — curiously  enough,  five  years  longer  than  is 
necessary  for  the  qualification  of  a  judge  of  the  High  Court !  (?•). 

Here,  too,  the  municipal  authorities  probably  used  formerly  to 
deal  with  their  own  questions  of  disputed  elections  and  the  like. 
Certainly  the  court  of  the  mayor  and  aldermen  of  the  City  of 
London  have  from  time  immemorial  had  jurisdiction  (with  the 
assistance  of  the  Kecorder)  to  determine  whether  the  elections  of 
aldermen  were  good  (s).  But  now  it  seems  that  the  jurisdiction  is 
transferred  to  the  Commissioner  by  virtue  of  Part  IV.  of  the 
Municipal  Corporations  Act,  1882,  and  the  Municipal  Elections 
(Corrupt  and  Illegal  Practices)  Act,  1884,  s.  35.  The  old  juris- 
diction, however,  has  been  exercised  quite  lately  (^). 

(m)  Be  Kinross  (Lord),  [1905]  A.  C.  468,  471 ;  see  p.  442,  post. 

{n)  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  125),  as  amended  ty 
Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  13  ;  and  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  12. 

(o)  See  15  &  16  Vict.  c.  57. 

(p)  See  p.  486,  j^ost. 

{(j)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  92  ;  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict.  c.  70),  s.  36  (2). 
(r)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  8. 

(s)  See  B.  v.  Johnson  (1836),  6  Nev.  &  M.  [K.  B.)  870  ;  and  also  those  of  common 
councilmen  ;  see  Bolton  v.  Jeffes  (1718),  2  Bro.  Pari.  Cas.  463. 
(<)  See  the  case  of  Port  Soken  Ward,  Times,  24th  January,  1906. 
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The  article  concludes  by  enumerating  and  commenting  on  the  ^• 
various  laws  and  enactments  relating  to  the  criminal  law,  penal  Intro- 
actions,  and  injunctions  connected  with  elections,  and  the  legal  ductior 
decisions  which  have  been  pronounced  thereupon  (it). 

Thus  there  can  be  no  doubt  that  whatever  abuses  or  defects  may 
have  existed  in  the  past,  elections  are  now  dealt  with  on  sound  and 
equitable  principles,  and  that  the  even-handed  justice  administered 
by  the  courts  of  law  is  a  guaranteed  protection  against  the  disturb- 
ing influences  of  party  or  politics. 


Part  II. — Extent  of  Franchise. 

Sect.  1. — In  Parliamentary  Elections. 

298.  No  person  is  entitled  to  vote  at  any  election  for  a  county  Registration 
or  borough  unless  his  name  is  on  the  register  for  the  time  being  in  necessary, 
force  for  such  county  or  borough  (a). 

Every  person  (b)  whose  name  is  on  such  register  is  entitled  to 
vote,  unless  prohibited  from  voting  by  any  statute  or  by  the 
common  law  of  Parliament  (c). 

The  register  for  each  county  or  borough  is  an  official  list  of 
persons  entitled  to  vote  at  a  parliamentary  election,  which  is 
prepared  annually  (d),  and  copies  of  which  may  be  obtained  by 
any  person  at  a  price  which  is  fixed  by  statute  (e) . 

Sub-Sect.  1. — Personal  Qualifications. 

299.  To  entitle  a  person  to  have  his  name  placed  upon  the  Legal 
register,  it  is  necessary  that  he  should  be  of  full  age  (/),  and  that  j^f^nte^*^^^" 
he  should  not  be  subject  to  any  legal  incapacity  (g). 

{u)  See  pp.  525—540,  post. 

{a)  Ballot  Act,  1872  (.35  &  36  Vict.  c.  33),  s.  7  ;  Eepresentation  of  the  People 
Act,  1832  (2  &  3  Will.  4,  c.  45),  ss.  31,  32. 

(6)  "  Person  "  does  not  for  this  purpose  include  "  corporation."  No  corporation 
as  such  has  a  right  to  be  registered  or  to  vote.  A  corporation  sole,  however,  being 
also  a  person,  may  in  the  latter  capacity  have  a  right  to  vote.  See  Harris  v. 
Phillips,  [1891]  1  Q.  B.  267.    See  title  Corporations,  Vol.  VIII.,  p.  374. 

(c)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  7  ;  and  see  pp.  313—315,  ^josi. 

(d)  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  17  (2)  ;  see  pp.  241—248, 
post. 

(e)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  49  ; 
see  p.  244,  post. 

(/)  "Act  for  further  regulating  elections  of  members  to  Parliament,"  Stat. 
(1695)  7  &  8  Will.  3,  c.  25,  s.  8.  At  common  law  it  has  long  been  laid  down  that 
infants  may  not  vote.  "  Multitudes  are  bound  by  Acts  of  Parliament  which  axe 
not  parties  to  the  elections,  ...  as  men  within  the  age  of  one-and-twenty  years 
etc."  (4  Co.  Inst.  p.  4).  Subsequent  statutes  stating  qualifications  have  been 
passed  to  the  same  effect.  It  is  not  necessary  that  the  person  claiming  to  be 
registered  should  be  of  full  age  during  the  whole  of  the  qualifying  period 
(Powell  V.  Braclly  (1864),  18  C.  B.  (n.  s.)  65).  But  it  is  not  sufficient  for  him  to 
reach  full  age  before  his  claim  to  be  on  the  register  is  heard  [Hargreaves  y .  Hopper 
(1875),  1  C.  P.  D.  195).  It  is  sufficient  if  he  is  of  fall  age  on  31st  July  in  the 
qualifying  year  (Parliamentary  and  Municipal  Registration  Act,  1878  (41  &  42 
Vict.  c.  26),  s.  28  (7)  ).  This  date  does  not  appear  to  be  affected  by  s.  12  of  the 
Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  which  alters  the  date  of  computation 
of  the  qualifying  period  from  31st  to  15th  July. 

{g)  In  referring  to  the  other  qualifications  for  registration  and  voting  it  is 
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300.  Every  feniale  is  subject  at  common  law  to  an  incapacity 
which  prevents  her  from  having  a  right  to  vote  at  a  parliamentary 
election  (/t)  ;  and  when  a  statute  gives  a  right  to  a  "  man  "  having 
certain  qualifications  to  be  registered  as  a  parliamentary  voter,  this 
word  must  be  construed  as  synonymous  with  "  male  "  (i),  although 
the  general  rule  of  interpretation  of  statutes  is  that,  unless  a 
contrary  intention  appears,  words  importing  the  masculine  gender 
include  females  (k). 

This  rule,  absolutely  excluding  females  from  the  parliamentary 
franchise,  obtains  in  counties  as  well  as  in  boroughs  (l) ;  and  a  female 
has  no  loms  standi  to  appeal  against  a  refusal  to  place  her  name 
upon  the  register  (m). 

301.  A  peer  of  Parliament  is  legally  incapable  of  voting  at  a 
parliamentary  election  (n),  even  though  his  name  may  have  been 
placed  upon  the  register  without  objection  (o).  And  this  incapacity 
extends  to  the  case  of  an  Irish  peer  who  has  not  been  elected  a 
representative  peer,  and  who  has  not,  therefore,  any  seat  in  the 
House  of  Lords  (p). 

302.  An  alien  is  subject  to  a  legal  incapacity  unless  a  certificate 
of  naturalisation  has  been  granted  to  him,  or  unless  letters  of 
denization  have  been  granted  by  His  Majesty  (g'). 

303.  Lunatics  and  idiots  are  subject  at  common  law  to  an 
incapacity  to  vote  at  an  election  (a).  A  lunatic,  however,  may  vote 
in  a  lucid  interval  (6). 


assumed  throughout  that  the  person  complies  with  these  essential  personal 
qualifications.  See  Representation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45), 
s.  20,  and  Representation  of  the  YeoiAe  Act,  1867  (30  &  31  Vict.  c.  102),  ss.  3—5. 

(h)  4  Co.  Inst.  pp.  4,  5  ;  Nairn  v.  St.  Andrews  University,  [1909]  A.  C.  147. 
The  law  was  exhaustively  examined  in  Ghorltonv.  Lings  (1868),  L.  R.  4  C.  P.  374  ; 
and  two  unreported  cases  which  were  said  to  show  the  contrary,  namely,  Catharine 
V.  Surrv  (undated)  and  Holt  v.  Lyle  (1606),  cited  in  the  course  of  the  judgment  of 
Lee,  CJ.,  in  Olive  v.  Ingram  (1739),  7  Mod.  Rep.  263,  at  pp.  264  and  271,  but 
not  indorsed  by  him,  must  be  definitely  regarded  as  overruled. 

(i)  Chorlton  v.  Lings  (1868),  L.  R.  4  C.  P.  374.  This  decision  was  put  on 
both  grounds,  the  legal  incapacity  of  the  female  and  the  true  construction  of  the 
word  "man  "  in  the  context. 

(k)  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  1  (a). 
(1)  Chorlton  V.  Kessler  (1868),  L.  R.  4  C.  P.  397. 
(m)  JVilson  V.  Salford  {Town  Clerk)  (1868),  L.  R.  4  C.  P.  398. 
(n)  Beauchamp  {Earl)  v.  Madresfield  Overseers  (1872),  L.  R.  8  C.  P.  245  ;  4  Co. 
Inst.  pp.  2,  15. 

(o)  It  was  so  decided  by  a  parliamentary  committee  in  the  Droitwich  Case  (1835), 
Kn.  &  Omb.  65,  in  the  case  of  Viscount  Southwell. 

{p)  Rendlesham  {Lord)  v.  Haward  (1873),  L.  R.  9  C.  P.  252. 

{q)  Middlesex  Case  (1804),  2  Peck.  118  ;  Tipperary  Case  (1875),  3  O'M.  &  H.  36  ; 
Be  Stepney  Election  Petition,  Isaacson  v.  Durant  (1886),  17  Q.  B.  D.  54  ;  Finsbury 
Central  Division  Case  (1892),  4  O'M.  &  H.'  171, 172  ;  Beading  Case  (1838),  Falc.  & 
Fitz.  553 ;  Bedford  Case  (1833),  Cockb.  &  Rowe,  98.  See  title  Aliens,  Vol.  I., 
pp.  308,  312,  314. 

{a)  Bedfordshire  {Burgess')  Case  (1785),  2  Lud.  E.  C.  567. 

(b)  Bridgwater  {Tucker's  Case)  (1803),  1  Peck.  108.  Hence  it  seems  that  a 
lunatic  making  a  claim  in  a  lucid  interval  to  be  registered  has  a  right  to  be 
registered,  so  far  as  regards  his  legal  incapacity  ;  but  there  do  not  appear  to  be 
any  cases  on  the  subject. 
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304.  A  person  convicted  of  treason  or  felony,  for  which  he  has     h^ct.  i. 
been  sentenced  to  death,  or  to  penal  servitude,  or  to  any  term  of    In  Parlia- 
imprisonment  with  hard  labour  or  to  a  term  exceeding  twelve  months  mentary 
without  hard  labour,  is  (until  he  has  suffered  the  punishment  Elections, 
to  which  he  has  been  sentenced (c),  or  such  other  punishment  as  by  Felons, 
competent  authority  may  be  suljstituted  therefor,  or  receives  a  free 

pardon  from  His  Majesty)  incapable  of  exercising  any  right  of 
suffrage  whatever  within  England,  Wales,  or  Ireland  (d).  But  a  person 
who  has  only  been  convicted  of  a  misdemeanour  has  a  right  to  be 
registered,  and  to  vote  unless  his  punishment  de  facto  prevents  him 
from  so  doing  (e).  An  outlaw  is  subject  to  legal  incapacity  (/),  and 
cannot  be  registered  (g). 

305.  A  person  found  guilty  on  indictment,  or  by  the  report  OfEenders 
of  an  election  court  or  election  commissioners,  of  a  corrupt  prac-  against 
tice  (h)  is,  and  continues  for  seven  years  thereafter  to  be,  incapable 

of  being  registered  as  an  elector  or  voting  at  any  election  in  the 
United  Kingdom,  whether  such  corrupt  practice  has  been  com- 
mitted at  a  parliamentary  or  a  municipal  election  or  at  an  election 
of  parish  councillors  (i).  A  person  found  guilty  on  summary  con- 
viction, or  by  the  report  of  an  election  court  or  election  commis- 
sioners, of  an  illegal  practice  (k)  is,  and  continues  for  five  years 
thereafter  to  be,  under  a  similar  incapacity  (l). 

306.  Every  person  who  is  convicted  for  the  second  time  of  the  Corruption, 
statutory  offence  of  bribery  or  corruption  of  or  by  members,  officers, 

or  servants  of  corporations,  councils,  boards,  commissions,  or  other 
public  bodies  is,  at  the  discretion  of  the  court  before  which  he  is 
convicted,  liable  to  be  adjudged  incapable  for  seven  years  of  being 


(c)  A  person  released  upon  licence  (commonly  called  a  " ticket-of- leave  man") 
has  not  suffered  the  punishment,  but  is  still  under  sentence.  See  Penal  Servitude 
Act,  1853  (16  &  17  Vict.  c.  99),  ss.  9—11. 

(d)  Forfeiture  Act,  1870  (33  &  34  Vict.  c.  23),  s.  2.  See  title  Criminal  Law 
AND  Procedure,  Vol.  IX.,  pp.  428-429.  As  this  Act  does  not  extend  to  Scotland, 
it  would  seem  that  there  a  convict  is  not  under  a  legal  incapacity  to  vote. 

(e)  Be  Jones  (1835),  2  Ad.  &  El.  436.  But  imprisonment  may  so  break  the 
occupation  of  premises  for  the  qualifying  period  as  to  deprive  a  person  of  his  right 
to  be  registered  (Powell  v.  Guest  (1864),  18  C.  B.  (n.  s.)  72). 

(/)  "For  hereby  he  loseth  liheram  legem,  is  out  bf  the  King's  protection  "  etc. 
(6  Bac.  Abr.,  tit.  Outlawry  (ed.  1832),  p.  47). 

{g)  Civil  Procedure  Acts  Repeal  Act,  1879  (42  &  43  Vict.  c.  59),  s.  3.  See 
also  title  Criminal  Law  and  Procedure,  V ol.  IX.,  p.  431,  and  R.  v.  Wilkes  (1770), 
4  Burr.  2527,  per  Lord  Mansfield,  C.J.,  at  p.  2551. 

Qi)  See  pp.  281— 293,  j90Si5. 

{i)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
ss.  6,  37,  39  ;  and  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884  (47  &  48  Vict.  c.  70),  s.  23  ;  and  Local  Government  Act,  1894  (56  &  57 
Vict.  c.  73),  s.  48  (3). 

{k)  See  pp.  293—304,  post. 

(I)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
ss.  10,  37,  39  ;  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884  (47  &  48  Vict.  c.  70),  s,  23 ;  and  Local  Government  Act,  1894  (56  &  57 
Vict.  c.  73),  s.  48  (3).  A  list  of  persons  so  convicted  is  prepared  annually 
(Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  39). 
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registered  as  an  elector  or  voting  at  an  election  of  members  to  serve 
in  Parliament  or  of  members  of  any  public  body  (m). 

307.  A  person  who  within  a  year  previous  to  the  15th  day  of 
July  in  the  year  in  which  such  person  would  otherwise  be  regis- 
tered has  received  parochial  (w)  relief  is  under  legal  incapacity,  and 
is  not  to  be  registered  (o).  When  a  board  of  guardians  finds  work, 
which  is  unremunerative  as  far  as  the  ratepayers  are  concerned,  for 
a  person  resident  in  their  union  in  response  to  an  application  by 
such  person  to  the  relieving  officer  for  work,  this  is  to  be  considered 
as  parochial  relief  (p).  But  the  provision  of  temporary  work  or 
other  assistance  for  any  person  by  a  distress  committee  under  the 
Unemployed  Workmen  Act,  1905,  does  not  disentitle  that  person 
to  be  registered  or  to  vote  (q). 

308.  When,  however,  a  person  has  in  any  part  of  the  United 
Kingdom  received  for  himself  or  for  any  member  of  his  family  any 
medical  or  surgical  assistance  (a)  or  any  medicine  at  the  expense  of  the 
poor  rate,  such  person  is  not  by  reason  thereof  to  be  deprived  of  any 
right  to  be  registered  or  to  vote  at  any  election,  except  an  election 
of  guardians  or  of  any  body  acting  in  the  distribution  of  relief  to 
the  poor  from  the  poor  rate  (&).  It  is  often  a  difficult  question 
of  degree  whether  the  relief  given  in  a  particular  case  is  medical 
assistance  or  ordinary  relief ;  and  what  may  be  medical  assistance 
in  the  first  instance  may  come  to  be  ordinary  relief  in  the  course  of 
time  (c).  All  such  questions  are  to  be  determined  by  the  revising 
barrister,  who  is  the  final  judge  of  the  facts  in  these  cases  (d). 


(m)  Public  Bodies  (Corrupt  Practices)  Act,  1889  (52  &  53  Vict.  c.  69), 
s.  2  (d). 

(n)  See  title  Poor  Law.  As  to  alms  other  than  parochial  relief  which  may 
sometimes  also  be  a  disqualification,  see  pp.  144,  145,  post. 

(o)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  36  ;  Eepre- 
sentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  40.  By  s.  7  of 
Parliamentary  and  Municipal  Registration  Act,  1878  (41  &  42  Vict.  c.  26),  the 
date  was  altered  from  31st  to  15th  day  of  July.  As  to  the  municipal  franchise, 
see  s.  7  of  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  extended 
to  the  county  council  franchise  by  s.  2  of  the  County  Electors  Act,  1888  (51  &  52 
Vict.  c.  10). 

(p)  Magarrill  v.  Whitehaven  Overseers  (1885),  16  Q.  B.  D.  242. 
(q)  5  Edw.  7,  c.  18,  s.  1  (7).  _ 

(a)  This  was  held,  in  the  circumstances  of  a  particular  case,  to  include  the 
assistance  of  an  uncertificated  midwife  supplied  to  the  wife  of  a  claimant  at  the 
expense  of  the  parish  (Honeybone  v.  Hambridge  (1886),  18  Q.  B.  D.  418).  See 
also  M'Creery  v.  Hanrahan  (1887),  1  Law.  Reg.  Cas.  256. 

(b)  Medical  Relief  Disqualification  Removal  Act,  1885  (48  &  49  Vict.  c.  46), 
s.  2  (a).  As  regards  vaccination  by  a  public  vaccinator,  see  Vaccination  Act,  1867 
(30  &  31  Vict.  c.  84),  s.  26.  As  regards  infectious  diseases,  see  the  Public  Health 
(London)  Act,  1891  (54  &  55  Vict.  c.  96),  s.  80  (4),  and  the  Isolation  Hospitals 
Act,  1893  (56  &  57  Vict.  c.  68),  s.  23.  These  Acts  supply  additional  safeguards 
against  disqualification  in  respect  of  assistance  rendered  under  them  at  the  public 
expense.  See  also  s.  33  (4)  of  the  Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  50),  and  the  Cleansing  of  Persons  Act,  1897  (60  &  61  Vict.  c.  31),  s.  1. 

(c)  For  instance,  where  the  wife  of  the  person  claiming  to  be  registered  had 
become  the  permanent  inmate  of  a  pauper  lunatic  asylum,  and  no  payment  had 
been  made  by  him  {Kirlchouse  v.  Blakeway,  [1902]  1  K.  B.  306). 

(d)  Ibid. 
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309.  The  parent  of  a  blind  or  a  deaf  child  for  whose  education      Sect.  i. 
or  for  the  boarding  out  of  whom,  with  a  view  to  education  at  the    In  Parlia- 
public  expense,  special  facilities  have  been  given  by  Act  of  Parlia-  mentary 
ment,  is  not  by  reason  of  any  payment  made  thereunder  in  respect  Elections, 
of  his  child  to  be  deprived  of  any  franchise  or  to  be  subject  to  children, 
any  disability  or  disqualification  (e).    Neither  does  the  provision 

of  any  meal  to  a  child  under  the  Education  (Provision  of  Meals) 
Act,  1906  (/),  nor  the  failure  on  the  part  of  the  parent  to  pay  any 
amount  demanded  under  the  Act  in  respect  of  a  meal,  deprive  the 
parent  of  any  franchise  or  subject  him  to  any  disability. 

310.  The  receipt  of  an  old  age  pension  under  the  Old  Age  Old  age 
Pensions  Act,  1908,  does  not  deprive  the  pensioner  of  any  right  to  pensions, 
be  registered  or  to  vote  (g). 

311.  Apart  from  these  statutory  exceptions,  "parochial  relief"  Definition  of 
may  shortly  be  stated  to  include  any  relief  or  assistance  in  money  (/t) 

or  kind  (i)  given  to  the  person  on  whose  behalf  the  vote  is  claimed,  or 
to  any  person  whom  the  recipient  is  bound  by  law  to  support  (A;), 
the  burden  of  which  falls  upon  the  poor  rate,  and  for  which  the 
recipient  gives,  in  money  or  kind,  either  nothing  or  less  than  the 
value  of  the  thing  received  (l).  The  value  of  the  thing  given  by 
the  recipient  is  for  this  purpose  to  be  reckoned  from  the  point  of 
view  of  the  ratepayers,  so  that  even  if  the  recipient  does  give  his 
labour  in  return  for  such  relief  or  assistance,  but  gives  it  at  less  than 
the  current  rate  of  wages  in  the  district,  it  will  still  be  "  parochial 
relief "  if  it  is  unremunerative,  so  far  as  the  ratepayers  are  con- 
cerned, within  the  principle  above  stated  (m).  But  if  the  person 
on  whose  behalf  the  vote  is  claimed  has  given  his  undertaking  to 
the  guardians  to  repay  the  money,  this  undertaking  may  prevent 


(e)  Elementary  Education  (Blind  and  Deaf  Children)  Act,  1893  (56  &  57  Vict, 
c.  42),  s.  10  (1).    See  title  Education,  p.  41,  ante. 
(/)  6  Edw.  7,  c.  57,  s.  4.    See  title  Education,  p.  32,  ante. 
Q)  8  Edw.  7,  c.  40,  s.  1  (4). 

Qi)  Thus,  where  the  person  on  whose  behalf  the  vote  was  claimed  had  been 
supplied  with  the  funeral  expenses  of  his  child  at  the  expense  of  the  poor  rate, 
this  was  held  to  be  "  parochial  relief  "  {Oldham  Case  (1869),  1  O'M.  &  H.  151,  161). 

(i)  Thus,  where  the  person  on  whose  behalf  the  vote  was  claimed  had  been 
supplied  with  necessaries  when  an  inmate  in  a  lunatic  asylum,  and  the  expense 
of  those  necessaries  would  eventually  fall  upon  the  poor  rate,  this  was  considered 
"  parochial  relief"  {Bedford  Case  (1833),  Cockb.  &  Eowe,  79). 

{k)  Bedford  Case,  supra ;  OJcehampton  Case  (1833),  1  Peck.  373  ;  Berivick-on- 
Tweed  Case  (1860),  Wolf.  &  B.  174.  All  relief  given  to  the  wife  or  child  under 
sixteen  of  a  man  is  considered  as  given  to  that  man  (Poor  Law  Amendment 
Act,  1834  (4  &  5  Will.  4,  c.  76),  s.  56).  "Child"  includes  legitimate  or 
illegitimate  child  under  sixteen  of  a  woman  whom  a  man  marries  {ibid.,  s.  57). 
But  where  the  person  on  whose  behalf  the  vote  is  claimed  is  not  bound  to 
support  the  person  in  question  without  an  order  of  the  justices,  and  no  such 
order  has  been  made,  it  is  otherwise  {R.  v.  Ireland  (1868),  L.  R.  3  Q.  B.  130  ; 
Lancaster  2nd  Case  (1848)  1  Pow.  R.  &  D.  164  ;  Oldham  Case  (1869),  1  O'M.  &  H, 
159,  160  ;  compare  M'Dermott  v.  Chambers  (1887),  22  L.  R.  Ir.  432).  Where  the 
person  on  whose  behalf  the  vote  was  claimed  paid  all  that  he  was  asked  to  pay  by 
the  guardians  towards  the  support  of  his  father,  he  was  held  not  to  be  disqualified 
{Trotter  v.  Trevor  (1862),  13  C.  B.  (n.  s.)  48). 

{1)  Macjarill  v.  Whitehaven  Overseers  (1885),  16  Q.  B.  D.  242. 

(m)  Ibid. 
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the  assistance  given  from  being  regarded  as  parochial  relief  (n). 
The  fact  that  the  person  claiming  the  vote  has  been  excused  from 
payment  of  poor  rates  upon  the  ground  of  poverty  does  not  by 
itself  disqualify  him  (o). 

312.  A  person  who,  within  a  year  previous  to  the  15th  day 
of  July  in  the  year  in  which  such  person  would  otherwise  be 
registered,  has  received  alms  other  (p)  than  parochial  relief  is  also 
under  legal  incapacity,  and  is  not  to  be  registered,  if  the  alms  were 
such  as  before  1832  disqualified  a  man  for  being  a  voter  by  the  law 
of  Parliament  (q).  The  principle  upon  which  such  law  of  Parlia- 
ment was  based  is  somewhat  obscure  (r) ;  but  in  modern  practice,  as 
approved  by  courts  of  law,  it  may  be  stated  that  alms  given  by 
charities  which  are  of  such  a  nature  as  to  imply  that  the  partaker 
of  them  is  in  a  state  of  indigence  disqualify,  whereas  the  alms  of 
those  charities  which  afford  no  such  inference  or  from  which  a  con- 
trary inference  may  be  drawn  do  not  disqualify,  the  person  claiming 
to  be  registered  (s).  The  court  will  always  incline  to  favour  the 
qualification  unless  the  law  compels  it  to  decide  otherwise  (t) .  The 


{%)  Rochester  Case  (1835),  Kn.  &  Omb.  114;  compare  Oldham  Case  (1869),  1 
O'M.  &  H.  151,  161.  But  where  the  person  claiming  the  vote  had  merely  written 
"  I  hope  I  shall  not  be  burdensome  to  you  any  more  and  will  pay  you  as  soon  as  I 
can,"  this  was  held  not  to  take  the  case  out  of  the  section  (Canterbury  Case  (1855), 
Kn.  &  Onib.  321).  By  s.  58  of  the  Poor  Law  Amendment  Act,  1834  (4  &  5 
Will.  4,  c.  76),  relief  given  by  way  of  loan  under  regulations  approved  of  by  the 
Local  Government  Board  is  a  loan  merely,  and  not  relief  so  as  to  disqualify  the 
borrower. 

(o)  Mashiter  v.  Dunn  (1848),  6  C.  B.  30 ;  Colchester  Case  (1789),  1  Peck.  507. 

(f)  The  other  alms  must  be  ejusdem  generis.  Compare  the  municipal  case 
of  R.  V.  Lichfield  Corporation  (1842),  2  Q.  B.  693.  It  was  held  in  a  case  of  the 
removal  of  a  pauper  that  the  words  "  ptiblic  parochial  funds  "  in  the  Parish 
Apprentices  Act,  1816  (56  Geo.  3,  c.  139),  did  not  cover  a  case  where  a  man's  son 
had  been  bound  apprentice,  and  the  money  had  been  found  out  of  a  fund  devised 
to  the  churchwardens  of  Halesworth  in  trust,  inter  alia,  for  binding  out  apprentices 
(E.  V.  Halesworth  (Inhabitants)  (1832),  3  B.  &  Ad.  717). 

(q)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  36  ;  and 
Representation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  40. 

(r)  See  Bedford  Case  (1779),  2  Doug.  EL  Gas.  110—122,  and  cases  there  cited. 
Compare  also  Colchester  Case,  supra;  Downton  Case  (1784),  1  Lud.  E.  C.  193; 
Gloucestershire  Case  (1777),  Orme,  Election  Laws,  121  ;  Sudbury  Case  (1780), 
PhiL  Eh  Gas.  148;  Taunton  Case  (1775),  1  Doug.  El.  Cas.  372.  _  The  old  parlia- 
mentary committees,  now  abolished,  decided  these  cases,  considering  each  case 
on  the  facts.  No  principle  of  law  appears  to  run  clearly  throughout  the  cases  ; 
but,  in  so  far  as  a  principle  is  adumbrated,  it  is  that  stated  in  the  text.  The 
cases  "  are  conflicting  beyond  the  power  of  reconciliation "  (Cowen  v.  Kingston- 
upon-Hull  (Town  Clerk),  [1897]  1  Q.  B.,  per  Hawkins,  J.,  at  p.  273).  Hence  no 
more  are  cited. 

(s)  Smith  V.  Hall  (1863),  15  C.  B.  (n.  s.)  485,  per  Williams,  J.,  at  p.  498, 
citing  Serjeant  Heywood's  Digest  of  the  Law  respecting  County  Elections  (ed. 
1812),  p.  278,  which  he  calls  "  a  book  of  very  high  authority,"  in  order  to  show  what 
the  law  of  Parliament  was  previously  to  1832.  But  Serjeant  Heywood  refers  also  to 
R.  v.  Munday  (1801),  1  East,  584,  where  Lawrence,  J.,  says  :  "  However  persons 
rated  might  have  been  poor  and  impotent  at  the  time  when  they  were  selected 
as  objects  of  the  charity,  yet  after  their  appointment  to  be  members  of  the 
foundation  they  ceased  to  be  of  that  description  of  persons,  and  therefore  became 
rateable  in  proportion  to  the  property  so  acquired."  See,  too,  R.  v.  Halesworth 
(Inhabitants)  (1832),  3  B.  &  Ad.  717. 

(t)  Smith  V.  Hall,  supra,  per  Erle,  G.J.,  at  p.  498. 
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general  idea  underlying  all  the  decisions  is  that  persons  so  placed      Sect.  i. 
by  their  indigence  as  to  be  presumably  subservient  and  destitute  of  all    In  Parlia- 
freedom  of  mind  must  not  be  permitted  to  exercise  the  franchise  (a),  mentary 
since  it  is  one  of  the  first  canons  of  election  law  that  an  election  Elections, 
must  be  free  {h).    Three  elements  should  be  found  before  a  man 
should  be  held  to  be  disqualified  on  the  ground  of  receipt  of  alms 
other  than  parochial  relief,  namely,  poverty,  receipt  of  alms,  and 
the  absence  of  that  independence  which  is  essential  to  the  qualifica- 
tion of  a  voter  (c).    Whether  these  three  elements  are  present  is  a 
question  of  fact(f?)  to  be  decided  in  each  particular  case.  The 
statutory  exceptions  above  mentioned  under  the  heading  of  parochial 
relief  apply  also  mutatis  mutandis  to  the  present  case. 

313.  A  returning  officer  is  disqualified  to  give  a  vote,  except  Returning 
in  the  case  of  an  equality  of  votes,  but  he  is  entitled,  if  otherwise  officers  and 
qualified,  to  be  registered  (e).    And  no  agent,  clerk,  messenger  or  candidates 
other  person  employed  for  payment  by  a  candidate  at  an  election 
may  vote  at  such  election  (/). 


Sub-Sect.  2. — Property  Qualifications. 

314.  In  addition  to  the  necessity  that  he  should  be  of  full  age  and  Property 
that  he  should  not  be  subject  to  any  legal  incapacity  in  the  sense  ii^iaiification. 
above  explained,  the  person  whose  name  it  is  sought  to  place  upon 
the  register  must  also  have  a  certain  property  qualification — that  is, 
a  qualification  depending  in  each  case  directly  or  indirectly  upon 
property,  and  definitely  fixed  by  law.  Some  of  these  qualifications 
arise  in  counties  only  (g) ;  some  arise  in  boroughs  only  (h)  ;  some 
are  identical  in  counties  and  boroughs  (i) ;  and  some  are  similar  in 
counties  and  boroughs,  but  with  slight  modifications  applying  to 
the  one  or  to  the  other  respectively  (j) .  The  first  of  these  qualifica- 
tions, which  is  known  as  the  ownership  franchise,  applies  only  to  the 
case  of  counties. 


(i.)  The  Ownership  Franchise  {Counties  only). 

315.  Three  classes  of  freeholders  are  entitled  to  the  ownership  Freehold 
franchise  : —  estate  of 

I.  Every  person,  not  otherwise  incapacitated  (k),  who  has  (l)  a  ^'^  entance. 


(a)  Smith  v.  Hall  (1863),  15  C.  B.  (isr.  s.)  485,  per  Erle,  C.J.    Compare  Gowen 
V.  Kingston-upon-Hull  {Toion  Clerk),  [1907J  1  Q.  B.  273. 
(6)  See  tliis  subject  discussed  in  detail,  pp.  278  et  seq.,  post. 

(c)  Harrison -V.  Carter  (1876),  2  C.  P.  D.  26  ;  Baker  v.  Morimouth  {Town  Clerk) 
(1885),  34  W.  R.  64  ;  Edivarcls  v.  Lloyd  (1887),  20  Q.  B.  D.  302. 

(d)  Daniels  v.  Allard  (1887),  Fox  &  S.  Reg.  70.  The  court  is  slow  to  disturb  the 
decision  of  the  revising  barrister.   Compare  Dix  v.  Kent  (1890),  Fox  &  S.  Reg.  186. 

(e)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  2.    See  p.  328,  post. 
(/)  Ibid.,  s.  25.    See  pp.  266,  268,  post. 

(g)  See  pp.  145,  156,  jjost. 

(h)  See  pp.  158,  118,  post. 

{i)  See  pp.  159,  163,  172,  post, 
(j)  See  pp.  156 — 159,  post, 
(k)  See  p.  139,  ante. 

(l)  This  must  now,  apparently,  be  read  as  meaning  who  has  on  July  15th  in 
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Sect.  1. 

In  Parlia- 
mentary 
Elections. 


Estates  for 
life  of  40s. 
value. 


Estates  for 
life  of  £5 
value. 


freehold  estate  of  inheritance — i.e.,  an  estate  in  fee  simple  or 
in  fee  tail — in  lands  or  tenements  of  the  annual  value  of  40s., 
above  all  charges  (m),  situate  in  the  county  in  respect  of  which 
the  vote  is  claimed  (n),  is  qualified  to  be  registered  if  he  has  been 
in  actual  possession  of  such  estate  or  in  receipt  of  the  rents  and 
profits  for  his  own  use,  for  six  calendar  months  next  previous 
to  the  15th  day  of  July  (o)  in  the  year  of  registration,  unless  the 
property  came  to  him  within  such  six  months  by  descent,  succes- 
sion, marriage,  marriage  settlement,  devise,  or  by  promotion  to 
any  benefice  in  a  church  or  to  any  office  (p). 

II.  Every  person  not  otherwise  incapacitated  (q)  who  has  a  free- 
hold estate  for  life  or  lives,  of  a  clear  annual  value  above  all 
charges  (r)  of  40s.,  is  qualified  to  be  registered  if  two  other 
conditions  are  satisfied : — (1)  he  must  be  in  actual  and  bond  fide 
occupation  (s)  of  the  lands  or  tenements,  or  must  have  acquired  his 
estate  by  marriage,  marriage  settlement,  devise  (t),  or  promotion  to 
a  benefice  or  office  (^^) ;  (2)  he  must  have  been  in  actual  possession 
of  such  estate,  or  in  receipt  of  the  rents  or  profits  for  his  own  use, 
for  six  calendar  months  next  previous  to  the  15th  day  of  July(r;) 
in  the  year  of  registration,  unless  the  property  came  to  him  within 
that  period  by  descent,  succession,  marriage,  marriage  settlement, 
devise,  or  promotion  to  a  benefice  or  office  (tv). 

III.  Every  person  not  otherwise  incapacitated  (x),  who  has  a 

the  year  of  registration.  Before  1832  it  was  probably  necessary  that  be  should 
have  the  required  estate  at  the  time  of  voting,  but  by  s.  26  of  the  Representation 
of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  the  qualifying  period  therein 
prescribed  is  to  be  "  sufficient  any  statute  to  the  contrary  notwithstanding." 
This  apparently  means  sufficient  to  enable  the  person  to  be  registered ;  so  that 
if  he  has  lost  his  title  after  July  loth,  this  fact  is  irrelevant.  This  seems  to  be  the 
accepted  view  and  to  be  universally  acted  upon  in  practice,  but  the  matter  does 
not  seem  to  be  quite  free  from  doubt. 

(m)  An  Act  entitled  "  What  Sort  of  Men  shall  be  Choosers  and  who  shall  be 
chosen  Knights  of  the  Parliament,"  stat.  (1429)  8  Hen.  6,  c.  7.  As  to  value,  see 
p.  150,  post. 

{n)  An  Act  entitled  "  Certain  Things  required  in  him  who  shall  be  a  Chooser  of 
the  Knights  in  Parliament,"  stat.  (1430)  10  Hen.  6,  c.  2,  the  further  limitations 
imposed  by  the  Representation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45), 
s.  18,  not  applying  to  estates  of  inheritance. 

(0)  The  date  was  altered  from  the  31st  to  the  15th  of  July  by  s.  12  of  the 
Registration  Act,  1885  (48  &  49  Vict.  c.  15). 

(p)  Representation  of  the  People  Act,  1832  (2  &  3  Will,  4,  c.  45),  s.  26. 
(q)  See  p.  139,  ante. 
(r)  See  p.  150,  j^ost. 

(s)  The  holder  of  an  "acre"  (granted  to  liim  for  life)  is  in  actual  occupation 
within  the  Representation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  18, 
notwithstanding  rights  of  aftergrass  and  common  granted  to  others  {Trenfield  v. 
Lowe  (1869),  L.  R.  4  C.  P.  454).    See  Phillips  v.  Salmon  (1877),  3  C.  P.  D.  97. 

(1)  The  fellows  of  a  college  entitled  as  such  under  a  will  to  payments  from 
profits  of  land  do  not  acquire  an  estate  by  devise  {West  v.  Robson  (1857),  3  C.  B. 
(n.  s.)  422). 

(u)  Representation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  18.  The 
Act  specifically  reserves  the  right  of  registration  to  those  seised  on  7th  June, 
1832,  of  an  estate  of  40s.  value,  whether  in  occupation  or  not  (ibid.). 

(v)  The  date  was  altered  from  31st  to  15th  July  by  s.  12  of  the  Registration 
Act,  1885  (48  &  49  Vict.  c.  15). 

(w)  Representation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  26. 

(x)  See  p.  139,  ante. 
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freehold  estate  for  life  or  lives  of  the  clear  yearly  value  of  not  less 
than  £5  (y)  above  all  rents  and  charges,  is  also  qualified  to  be 
registered  if  the  second  only  of  the  above  conditions  is  satisfied  (z). 

316.  In  each  of  the  above  cases  it  is  the  beneficial  or  equitable 
estate  that  qualifies,  not  merely  the  legal  estate  (a),  but  persons  who 
have  only  a  right  to  share  in  profits,  such  as  shareholders  in  a 
music-hall  (b)  or  in  a  bridge  (c),  even  where  the  land  is  invested  in 
a  shareholders'  committee  of  management  (d),  have  no  legal  or 
equitable  estate  by  virtue  of  which  they  can  claim  to  be  qualified  (e). 
For  this  reason  the  members  of  a  corporation  aggregate  (/),  of  a 
dean  and  chapter  (g),  or  of  an  unincorporated  (h)  or  incorporated 
joint  stock  company  (i),  are  not  qualified  in  respect  of  the  shares 
held  by  them.  But  partners  in  possession,  through  their  com- 
mittee of  management,  of  freehold  land  purchased  by  them,  and 
vested  in  trustees  for  their  benefit,  have  an  equitable  interest  to  the 
extent  of  their  respective  shares  (k) . 

A  customary  freeholder  may  be  qualified  for  the  ownership 
franchise  (l).  An  interest  of  the  nature  of  an  easement  is  not 
sufficient  to  qualify  (?7i). 


Sect.  1. 

In  Parlia- 
mentary 
Elections. 

Bare  legal 
estate  not 
sufficient. 


Customary 
freeholders 
and 

easements. 


317.  In  only  two  cases  can  a  person  be  registered  as  possessing  Rentcharge. 
the  ownership  franchise  in  respect  of  the  ownership  of  a  rent- 
charge,  namely,  the  owner  of  the  whole  of  the  tithe  rentcharge  of 
a  rectory,  vicarage,  chapelry  or  benefice  to  which  an  apportionment 
of  tithe  rentcharge  has  been  made  (n) ;  and  a  person  registered  (in 
respect  of  a  rentcharge)  on  the  6th  December,  1884,  the  date  of  the 


{y)  The  value  was  changed  to  ^5  by  s.  5  of  the  Representation  of  the  People 
Act,  1867  (30  &  31  Vict.  c.  102). 

(z)  Representation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  18.  I.e., 
occupation  is  not  required  where  the  lands  are  of  the  clear  yearly  value  of  £5. 

(a)  Ibid.,  s.  23  ;  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18), 
s.  74.    See  p.  150,  'post. 

(b)  Freeman  v.  Gainsford  (1865),  18  C.  B.  (n.  s.)  185. 

(c)  Tepper  v.  Nicholls  (1864),  18  C.  B.  (n.  s.)  121. 

(d)  Wadmore  v.  Dear  (1871),  L.  R.  7  C.  P.  212. 

(e)  Ibid. 

If)  Acland  v.  Lewis  (1860),  9  C.  B.  (n.  s.)  32. 
Ig)  Harris  v.  Phillips,  [1891]  1  Q.  B.  267. 

(h)  Bennett  v.  Blain  (1863),  15  0.  B.  (n.  s.)  518  ;  Watson  v.  Black  (1885),  16 
Q.  B.  D.  270. 

{i)  Buhner  v.  Norris  (1860),  9  C.  B.  (n.  s.)  19. 

(li)  Although  the  partnership  deed  declares  that  the  property  shall  be  deemed 
perscmal  [Baxter  v.  Newman  (1845),  14  L.  J.  (c.  P.)  193  ;  S.  C.  sub  nom.  Baxter  v. 
Brown  (1845),  7  Man.  &  G.  198). 

(l)  Busher  v.  Thompson  (1846),  4  C.  B.  48  ;  Passingham  v.  Pitt^j  (1855),  17 
C.  B.  299. 

(m)  So  proprietors  of  pews,  even  though  the  fee  simple  and  inheritance  be  vested 
in  them,  have  no  freehold  interest  in  the  land  or  its  profits  [Brumfitt  v.  Roberts 
(1870),  L.  R.  5  C.  P.  224,  in  which  Bovill,  C.J.,  at  p.  233,  said  :  "  The  interest 
in  a  pew  or  seat  ...  is  not  an  interest  in  land,  .  .  .  but  more  in  the  nature  of 
an  easement ").  See  also  Greemoay  v.  Hockin  (1870),  L.  R.  5  C.  P.  235,  and 
Hinde  v.  Charlton  (1866),  L.  R.  2  C.  P.  104. 

(n)  Representation  of  the  People  Act,  1884  (48  &  49  Vict.  c.  3),  s.  4  (1).  The 
expression  "  rentcharge includes  a  fee  farm  rent,  a  rent  seek,  a  chief  rent,  a 
rent  of  assize,  and  any  rent  or  annuity  granted  out  of  land  {ibid.,  s.  11). 
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passing  of  the  Eepresentation  of  the  People  Act,  1884,  provided  he 
is  not  otherwise  quahfied  under  that  Act  (o). 

318.  An  estate  of  uncertain  tenure  not  determinable  at  the  mere 
will  of  the  lord,  but  which  may  enure  for  the  life  of  the  party,  is  an 
estate  of  freehold  (a).  But  a  mere  possibility  that  a  person  claiming 
the  vote  will  enjoy  the  estate  for  his  life  is  not  enough  to  enable 
him  to  substantiate  his  claim.  All  the  circumstances  of  each  case 
must  be  taken  into  account  in  order  to  determine  whether  any 
right  exists,  known  to  law  or  equity,  which  could  be  enforced  in  the 
event  of  a  dispute  (b). 

Inmates  of         319-  As  to  the  question,  which  has  often  arisen,  whether  inmates 
hospitals.       g_jj(j  officials  of  hospitals  and  other  institutions  have  such  interest  in 
the  property  thereof  as  to  qualify  them  for  the  franchise,  everything 
depends  upon  the  exact  facts  in  each  particular  case.     The  best 


(o)  Representation  of  the  People  Act,  1884  (48  &  49  Vict.  c.  3),  s.  10.  As  the 
rentcharge  qualification  is  not  entirely  abolished,  it  may  be  useful  to  note  the 
following  decisions  :  An  annuity  may  be  derived  from  the  profits  of  land,  but 
unless  it  is  charged  upon  the  land  it  cannot  qualify  {Robinson  v.  Ainge  (1 869), 
L.  R.  4  C.  P.  429).  A  rentcharge  on  lands  situated  in  two  counties  was  held 
to  be  apportionable  for  the  purposes  of  the  parliamentary  franchise  {Barrow 
V.  Buckmaster  (1852),  12  C.  B.  664;  Beam  v.  Watson  (1881),  Colt.  268).  It 
was  also  held  that  two  distinct  rentcharges  might  be  joined  together  to  make 
up  the  requisite  value  {Wood  v.  Hopper  (1875),  1  C.  P.  D.  192).  But  a  rent- 
charge  must,  as  a  rule,  be  considered  as  issuing  out  of  the  whole  lands  on  which 
it  is  charged,  and  may  not  be  apportioned  so  as  to  be  regarded  as  issuing  out 
of  a  portion  of  the  lands  only  for  purposes  of  qualifying  the  owner  {Mills  v. 
Cobb  (1866),  L.  R.  2  C.  P.  95).  A  rentcharge  without  a  power  of  distress  was 
held  to  be  a  "  freehold  tenement "  within  8  Hen.  6,  c.  7,  payment  being  enforceable 
by  distress  under  the  Landlord  and  Tenant;  Act,  1730  (4  Geo.  2,  c.  28),  s.  5 
(Dodds  V.  Tliompson  (1865),  L.  R.  1  C.  P.  133),  and  the  same  result  was  held  to 
follow  where  the  remedy  by  distress  was  not  available  before  the  determination  of 
a  lease  {Dawson  v.  Robins  (1876),  2  C.  P.  D.  38).  The  cestui  que  use  under  a  convey- 
ance to  uses  of  a  rentcharge  is  in  "  actual  possession  "  within  the  Representation 
of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  26  {Heelis  v.  Blain  (1 864),  18  C.  B. 
(n.  s.)  90  ;  Lowcock  v.  Broughton  Overseers  (1883),  12  Q.  B.  D.  369  ;  Webster  v. 
Ashton-under-Lyne  Overseers  {Hadfield's  Case)  (1873),  L.  R.  8  C.  P.  306)  ;  but  in 
the  case  of  a  grant  held  to  operate  at  common  law  and  not  under  the  statute  of 
uses,  the  grantees  are  not  in  "actual  possession"  until  the  payment  of  rent 
{Webster  v.  Ashton-under-Lyne  Overseers  {Orme's  Case)  (1872),  L.  R.  8  C.  P.  281), 
and  they  are  not  entitled  to  be  registered  unless  they  have  been  so  in  actual 
possession  for  six  months  before  15th  July  in  the  year  of  registration  {Hayden  v. 
Tiverton  (1846),  16  L.  J.  (c.  P.)  88).  See  Druitt  v.  Lane  (1882),  Saint's  Registra- 
tion Cases,  4th  ed.,  p.  360  ;  and  Murray  v.  Thorniley  (1846),  2  C.  B.  217.  A  freehold 
rentcharge  for  life  of  less  than  £5  annual  value  is  insufficient  to  qualify,  being  a 
tenement  incapable  of  "actual  and  bond  fide  occupation"  within  s.  18  of  the 
Representation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  and  s.  5  of  the 
Representation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102)  {Druitt  v.  Christ- 
church  Overseers  (1883),  12  Q.  B.  D.  365). 

{a)  Beeson  v.  Burton  (1852),  12  C.  B.  647.  But  an  interest  determinable  at  will 
does  not  amount  to  a  freehold  estate  for  life  (Fernie  v.  Scott  (1871),  L.  R.  7  C.  P. 
202). 

(b)  Burton  v.  Brooks  (1851),  11  C.  B.  41  ;  Collier  v.  King  (1861),  11  C.  B.  (n.  s.) 
14.  In  the  latter  case  the  court  would  not  interfere  with  the  decision  of  the 
revising  barrister  that  a  dissenting  minister  did  not  necessarily  hold  his  appoint- 
ment for  life.  Erle,  C.J.,  said  that  "the  question  is  the  same  as  that  which 
would  arise  in  equity  if  the  trustees  brought  ejectment  against  the  ministers 
without  any  legal  cause  for  removal,  and  the  minister  applied  for  an  injunction 
to  stay  the  action." 


Sect.  1. 

In  Parlia- 
mentary 
Elections. 

What  is 
an  estate 
for  life. 
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test  which  can  be  suggested  as  giving  the  results  of  the  decided      Sect.  i. 
cases  is  to  determine  the  extent  to  which  the  claimant  can  be  said    In  Parlia- 
to  have  an  interest  in  the  lands  or  tenements  concerned,  as  distin-  mentary 
guished  from  the  mere  profits  of  them.    Thus,  the  bedesmen  of  a  Elections, 
hospital,  presumably  unincorporated,  were  held  to  have  a  freehold 
interest  in  their  rooms  respectively  (c) ;  but  it  was  decided  otherwise 
in  the  case  of  the  inmates  of  a  hospital  who  were  removable  at  the 
will  of  the  governors  (d). 

320.  A  vicar  of  a  parish  being  entitled  to  the  freehold  of  the  Clergy, 
church  and  receiving  pew  rents  amounting  to  over  40s.,  as  part 
of  his  stipend,  has  a  freehold  interest  sufficient  to  qualify  him 
for  the  ownership  franchise  (e).  An  incumbent  in  possession 
as  such  of  land  of  the  required  value,  although  only  a  perpetual 
curate,  has  an  equitable  freehold  interest  in  such  land  sufficient  to 
qualify  him  (/).  But  fees  for  marriages,  baptisms,  and  churchings 
are  not  sufficiently  connected  with  this  freehold  interest  in  the  land 
to  enable  the  court  to  take  them  into  account  in  deciding  whether 
the  value  of  such  freehold  amounts  to  40s.  (^). 

Such  appointments  as  those  held  by  bedesmen  (/t)  and  by  the 
fellows  of  a  college  are  not  estates  which  have  come  by  promotion  to 
an  office  {i).  The  holding  of  an  office  and  its  revenues  is  not  sufficient 
of  itself  to  qualify  the  holder  for  the  franchise  ;  but  it  would  seem 
that  it  must  be  accompanied  by  an  actual  estate,  legal  or  equitable, 
in  land  or  tenements.  Thus  a  parish  clerk  is  not  qualified,  by  the 
mere  fact  of  his  being  such,  to  enjoy  the  ownership  franchise  in 

(c)  Simpson  v.  Wilhinson  (1844),  7  Man.  &  G.  50.  Before  the  statute  called  "  An 
Act  for  Erecting  of  Hospitals  or  Abiding  or  Working  Houses  for  the  Poor," 
stat.  (1597)  39  Eliz.  c.  5,  it  was  illegal  to  found  a  hospital  except  by  royal  licence 
or  letters  patent.  Lord  Burleigh  had  founded  the  hospital  of  which  Simpson  was  a 
bedesman  before  the  passing  of  the  Act.  The  court  presumed  a  legal  origin  for 
the  foundation,  and  held  that  the  bedesmen  were  entitled  to  be  registered  as  free- 
holders. This  was  followed  in  liolerts  v.  Percival  (1864),  18  C.  B.  (n.  s.)  36, 
where  it  was  held  that  each  of  the  bedesmen  in  Lord  Burleigh's  hospital  had  an 
equitable  estate  of  freehold  in  the  room  occupied  by  him,  in  respect  of  which  he 
was  entitled  to  be  registered  for  the  county. 

(d)  Davis  v.  TVaddington  (1844),  7  Man.  &  G.  37.  In  that  case  the  trustees  of  an 
almshouse  were  empowered  by  letters  patent  of  incorporation  to  appoint  and 
remove  twenty-four  inmates  toties  quoties  sibi  coveniens  fore  videbitur.  And  it  was 
held  that  the  inmates  appointed  under  this  power  did  not  take  an  estate  for  life 
in  the  property  enjoyed  by  them  as  such  inmates,  and  were  therefore  not  entitled 
to  be  registered  as  freeholders.  So,  in  another  case  the  "Younger  Brethren"  of 
a  hospital  who  had  been  appointed  for  life,  and  who  were  entitled  to  money  pay- 
ments out  of  surplus  revenues,  were  held  to  have  no  freehold  interest  (Steele  v. 
Bosioorth  (1864),  18  C.  B.  (n.  s.)  22  ;  Simeij  v.  Marshall  (1872),  L.  R.  8  C.  P.  269); 
nor  persons  who  are  mere  objects  of  charity  (Heartley  v.  Banks  (1858)  (Mili- 
tarv  Knights  of  Windsor),  5  C.  B.  (n.  s.)  40,  followed  in  Freeman  v.  Gainsford 
(1865),  11  C.  B.  (n.  s.)  61).  See  also  Heath  v.  Haynes  (1857),  27  L.  J.  (c.  p.)  50, 
and  Fryer  v.  Bodenham  (1869),  L.  R.  4  C.  P.  529.  The  inmates  of  a  hospital 
receiving  de  facto  a  sum  sufficient  to  confer  the  franchise,  but  only  entitled  to  a 
sum  insufficient,  are  not  qualified  (Ashmore  v.  Lees  (1845),  2  C.  B.  31). 

(e)  Vickers  v.  Sehvyn  (1903),  89  L.  T.  747  ;  and  see  note  {q)  on  p.  152,  post,  and 
title  Ecclesiastical  Law,  Vol.  XL,  p.  563. 

(/)  Wallis  V.  Birks  (1870),  L.  R.  5  C.  P.  222  ;  Greenslade  v.  Darby  (1868), 
L.  R.  3  Q.  B.  421. 

(g)  Kirton  v.  Dear  (1869),  L.  R.  5  C.  P.  217. 

(h)  Faulkner  v.  Ujyper  Boddington  Overseers  (1857),  3  C.  B.  (n.  s.)  412. 

(i)  West  V.  Robson  (1857),  3  C.  B.  (n.  s.)  422. 
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respect  of  his  office  (k) ;  but  it  is  otherwise  where  the  clerk  has  a 
freehold  interest  in  land  by  virtue  of  his  office  (0- 

321.  A  dissenting  minister  does  not  hold  a  "  benefice  "  (m),  and 
as  such  cannot  be  said  to  hold  an  "  office,"  although  in  the  circum- 
stances of  a  particular  case  he  may  be  the  holder  of  an  "  office  "  (71). 
In  any  event,  however,  he  cannot  be  qualified  to  be  registered  in 
respect  of  lands  or  tenements  unless  promotion  to  the  office  gives 
him  a  freehold  in  those  lands  or  tenements  (0). 

322.  A  trustee  is  not  qualified  to  be  registered  as  entitled  to 
enjoy  the  ownership  franchise  in  respect  of  a  trust  estate,  in  any 
case  whatsoever ;  and  a  mortgagee  is  only  so  entitled  when  he  is 
himself  in  actual  possession  or  receipt  of  the  rents  and  profits  (a) . 
A  trustee  has  no  power  so  to  apportion  an  annuity  payable  to  him- 
self out  of  a  trust  estate  as  to  make  the  annuity  arise  out  of  the 
part  occupied  by  himself,  for  the  purpose  of  obtaining  a  right 
to  be  registered  on  his  own  account  as  possessing  the  ownership 
franchise  (b). 

323.  A  cestui  que  trust  or  mortgagor  who  is  in  actual  posses- 
sion, or  in  receipt  of  the  rents  and  profits,  is  qualified  to  be 
registered  as  possessing  the  ownership  franchise  (c) .  The  bare 
equitable  right  of  a  cestui  que  trust  without  "  actual  possession  or 
receipt  of  rents  and  profits  "  is  insufficient  to  qualify  him  to  be  so 
registered  {d). 

324.  The  clear  yearly  value  must  be  the  sum  which  the  person 
claiming  the  vote  has  a  right  to  receive,  and  not  necessarily  what 

{k)  Bushell  v.  JEastes  (1861),  11  C.  B.  (n.  s.)  106.  In  this  case  the  claimant 
held  his  appointment  for  life  and  as  part  of  his  remuneration  was  entitled  to  a 
share  of  the  fee  payable  on  the  opening  of  a  new  grave.  It  was  held  that  he  had 
no  freehold  interest  in  land. 

(I)  Roberts  v.  Dreioitt  (1864),  18  C.  B.  (n.  s.)  48.  The  emoluments  of  an  office 
paid  out  of  revenues  derived  from  land  do  not  give  the  holder  an  equitable  interest 
entitling  him  to  be  registered  {Hall  v.  Leivis  (1861),  11  C.  B.  (n.  s.)  114). 

(m)  This  is  a  word  of  ecclesiastical  connotation,  and  is  only  applicable  to  the 
Church  of  England.  See  2  Co.  Inst.  29.  The  word  is  used  in  Magna  Charta 
(1215),  c.  14. 

{11)  See  Williams  v.  Blakeway  (1902),  88  L.  T.  231.  It  has  been  suggested  that 
a  dissenting  minister  who  is  an  "authorised  person"  to  solemnise  marriages 
under  the  Marriage  Act,  1898  (61  &  62  Vict.  c.  58),  is  the  holder  of  an  office. 

(0)  Foster  v.  Mulhall  (1859),  10  Ir.  C.  L.  R.  532. 

(a)  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict,  c,  18),  s.  74, 
re-enacting  with  alteration  as  to  trustees  in  actual  possession  the  Representation 
of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  23. 

(h)  The  amount  must  be  apportioned  over  the  whole  estate  [Mills  v.  Cobb  (1866), 
L.  R.  2  C.  P.  95). 

(c)  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  74. 

{d)  Anelay  v.  Lewis  (1855),  17  C.  B.  316.  An  absolute  power  of  sale  in  trustees 
does  not  prevent  a  cestui  que  trust  from  having  a  freehold  interest  if,  in  the  event 
of  sale,  the  trustees  are  accountable  to  him  for  the  proceeds  (Aslmorth  v.  Hopper. 
(1875),  1  C.  P.  D.  178).  But  where  cestuis  que  trustent  were  in  receipt  of  rents 
and  profits  of  land  (devised  on  trust  for  sale  for  the  benefit  of  themselves  and 
others,  but  remaining  unsold),  it  was  held  that  they  could  not  elect  to  take  the 
land.  In  the  same  case  it  was  also  held  that  it  was  the  duty  of  the  trustees  to 
determine  the  interest  of  the  beneficiaries  by  sale,  and  consequently  that  they  had 
not  such  an  estate  (legal  or  equitable)  as  to  entitle  them  to  the  ownership  franchise 
for  the  county  {Spencer  v.  Harrison  (1879),  5  C.  P,  D.  97). 
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he  actually  does  receive  (e),  while  the  criterion  of  the  value  itself 
is  not  the  annual  amount  which  the  land  actually  does  produce, 
but  what  in  its  existing  state  it  may  reasonably  be  expected  to 
produce (/).  Where  the  rent  arises  from  estates  in  two  counties, 
it  may  be  apportioned  (g).  Kates  and  taxes  are  not  charges  (h). 
But  all  other  expenses  incurred  or  payable  by  the  owner 
which  are  calculated  to  decrease  the  income  accruing  from  the 
property  are  to  be  considered  as  falling  under  the  head  of 
charges  (i). 

Where  the  land  is  mortgaged,  the  interest  paid  must  be  considered 
as  a  deduction  from,  or  charge  upon,  the  annual  value  of  the  land, 
and  this  is  so  even  when  the  principal  debt  only  and  not  the 
interest  is  secured  by  the  mortgage  (/.■).  Where  the  land  is  mort- 
gaged together  with  other  land  belonging  to  the  same  owner,  the 
proportion  of  the  interest  which  is  attributable  to  the  land  in  ques- 
tion may  be  reckoned  by  making  an  apportionment  (l).  Payments 
made  in  reduction  of  the  principal  mortgage  debt  are  not  to  be 
taken  into  account  in  estimating  the  value  (m).  Where  payments 
are  made  on  account  of  a  principal  debt,  or  on  account  of  unpaid 
purchase-money,  as  well  as  by  way  of  interest,  the  question  to  be 
considered  is  whether,  taking  the  payments  which  have  been  made 
for  the  principal  or  purchase-money  into  account,  and  deducting 
the  proper  annual  sums  independently  of  the  payments  on  account 
of  the  principal,  the  claimant's  interest  in  the  property  is  of  the 
value  of  40s.  by  the  year  {n). 


Sect.  1. 

In  Parlia- 
mentary 
Elections. 


(e)  Ashmore  v.  Lees  (1845),  2  C.  B.  31. 

(/)  Astbury  v.  Henderson  (1854),  15  C.  B.  251.  In  this  case  the  claimant  had 
bought  a  piece  of  freehold  building  land  for  £150,  but  the  land  had  lain  unused 
since  purchase.  If  let  on  building  lease  it  was  worth  a  ground  rent  of  £15  a  year 
at  least,  but  was  not  worth  40s.  for  any  other  purpose.  He  was  held  entitled 
to  be  registered. 

(g)  Ashmore  v.  Lees,  supra;  West  v.  Robson  (1857),  27  L.  J.  (c.  P.)  262. 

(h)  Representation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  21.  The 
qualifying  freehold  need  not  be  assessed  to  the  land  tax  {ibid.,  s.  22).  Note  also 
that  it  was  enacted  by  s.  6  of  the  Parliamentary  Elections  Act,  1744  (18  Geo.  2, 
c.  18),  s.  6,  that  "  No  public  or  parliamentary  tax,  county,  churcli,  or  parish  rate  or 
duty,  or  any  other  tax,  rate,  or  assessment  whatsoever,  to  be  assessed  or  levied 
upon  any  county,  division,  rape,  lathe,  wapentake,  ward,  or  hundred,  is  or  shall 
be  deemed  or  construed  to  be  any  charge  payable  out  of  or  in  respect  of  any 
freehold  estate  within  the  meaning  and  intention  of  this  Act." 

(i)  Tenants'  rates  if  paid  by  the  landlord  are  charges  (Moorhouse  v.  Gilbertson 
(1853),  14  C.  B.  70).  So  is  the  necessary  expense  of  collecting  rent  {Sherlock  v. 
Steward  (1859),  7  C.  B.  (n.  s.)  21),  so  also  tlie  cost  of  a  landlord's  repairs  necessary 
to  make  the  premises  of  the  qualifying  value  {Hamilton  v.  Bass  (1852),  12  C.  B. 
631),  but  not  where  the  repairs  are  not  necessary  to  obtain  the  qualifying  rent 
{Buckley  v.  Wrigley  (1871).  L.  P.  7  C.  P.  185). 

{k)  Lee  v.  Hutchinson  (1850),  8  C.  B.  16.  The  person  claiming  a  vote  in  this 
case  was  in  possession  of  freehold  land  worth  £5  a  year,  which  he  had  mortgaged 
for  £100  at  5  per  cent,  interest.  By  the  mortgage  deed  the  security  was  for  the 
principal  only.  The  interest,  which  had  been  regularly  paid,  was  held  to  be 
a  "charge,"  and  therefore  the  claimant  had  not  a  freehold  of  the  clear  annual 
value  of  40s.  above  all  charges,  and  was  not  entitled  to  be  registered. 

{I)  Moore  v.  Carisbrooke  Overseers  (1852),  12  C.  B.  661. 

(m)  Rolleston  v.  Cope  (1870),  L.  R.  6  C.  P.  292. 

(?i)  I6icZ.,  per  Bovill,  C.J.,  at  p.  300.  In  this  case  periodical  instalments 
payable  to  a  building  society  in  respect  of  princixml  were  held  not  to  be  a 


152 


Elections. 


Sect.  1. 

In  Parlia- 
mentary 
Elections. 

Co-ownership. 


Owners  of 
land  in 
boroughs. 


325.  Only  one  of  two  or  more  co-owners,  such  as  joint  tenants 
or  tenants  in  common,  may  be  registered  or  vote,  unless  the 
interest  is  derived  by  descent,  succession,  marriage,  marriage 
settlement,  or  will,  or  unless  they  occupy  the  lands  or  tenements 
and  are  bond  fide  engaged  as  partners  carrying  on  trade  or 
business  thereon,  and  each  owner's  interest  therein  is  sufficient  to 
qualify  him  (o).  But  there  is  no  statute  or  principle  of  law  which 
shows  which  of  two  claimants  is  to  be  preferred. 

326.  For  the  purposes  of  the  franchise,  the  owner  of  land  in  a 
city  or  borough  is  considered  to  be  the  owner  of  land  in  the  adjoining 
county ;  but  no  freeholder  may  vote  for  a  county  in  respect  of  his 
estate  or  interest  in  any  house,  warehouse,  counting  house,  shop,  or 
other  building  occupied  by  himself  in  a  city  or  borough,  or  in  any 
land  occupied  by  himself  together  with  any  such  building,  if  such 
building  is — whether  taken  separately,  or  jointly  with  the  land  so 
occupied — of  such  value  as  would  confer  on  him  the  right  of  voting 
for  such  city  or  borough  {p),  whether  he  has  or  has  not  acquired 
the  right  to  vote  for  such  city  or  borough  in  respect  thereof  {q).  The 
occupation  of  such  premises  by  a  servant  is  the  occupation  of  the 
master,  and  is  sufficient  to  debar  the  master  from  having  any  right 


charge  reducing  the  annual  value  of  a  freeliold  as  against  the  mortgagor  in 
possession,  following  Robinson  v.  Dunldey  (1863),  15  C.  B.  (n.  s.)  478).  In  the 
apparently  conflicting  case  of  Copland  v.  Bartlett  (1848),  6  C.  B.  18  (as  likewise 
in  Beamish  v.  Stohe  Overseers  (1851),  11  C.  B.  29),  no  distinction  was  drawn 
between  periodical  payments  of  interest  and  periodical  payments  of  the 
principal. 

(o)  Representation  of  the  People  Act,  1884  (48  Vict.  c.  3),  s.  4  (2).  The 
property  of  an  illegal  company  or  firm  can,  of  course,  qualify  no  one  {Harris  v. 
Amery  (1865),  L.  R.  1  C.  P.  148). 

{^)  If,  therefore,  the  property  is  of  less  value  than  would  confer  on  him  the 
right  of  voting  for  a  borough,  but  is  more  than  40s.,  the  ownership  franchise,  it  is 
submitted,  may  be  successfullv  claimed. 

{q)  Representation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  24. 
For  borough  qualifications,  see  pp.  158, 163,  172,  post.  Pew  rents  are  severable  from 
a  parsonage  house  so  as  to  give  a  county  qualification  {Beswick  v.  Alker  (1872), 
L.  R.  8  C.  P.  265).  To  create  an  occupation  within  the  section  there  must 
be  actual  as  well  as  legal  occupation  (fFolfe  v.  Surrey  County  Council  (Clerk), 
[1905]  1  K.  B.  439).  The  vicar  of  a  parish  constituted  under  the  Church 
Building  Acts,  and  situate  within  the  limits  of  a  parliamentary  borough,  who 
receives  the  pew  rents  as  part  of  his  stipend,  is  not  the  occupier  of  the  church 
within  the  meaning  of  the  section  so  as  to  be  deprived  of  a  vote  for  the  county  in 
respect  of  his  freehold  benefice.  The  owner  and  occupier  of  freehold  land  within 
a  parliamentary  borough  is  not  deprived  of  a  county  qualification  by  reason 
of  his  occupying  as  tenant  a  house  of  the  clear  annual  value  of  £10  within 
the  same  borough  (Burton  v.  Aston  Overseers  (1849),  8  C.  B.  7  ;  Capell  v.  Aston 
Overseers  (1849),  8  C.  B.  1).  One  who  occupied  in  a  parliamentary  borough  his 
own  freehold  shop  (capable  of  conferring  a  borough  vote),  and  who  also  occupied 
a  dwelling-house  in  the  same  borough,  was  held  not  entitled  to  the  county  franchise 
in  respect  of  the  freehold,  although  the  revising  barrister  had,  under  the  Parlia- 
mentary and  Municipal  Registration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  28  (14), 
retained  the  dwelling-house  qualification  for  voting,  and  noted  as  to  the  freehold 
that  the  occupier  was  not  entitled  to  vote  for  the  borough  in  respect  thereof 
(Chilcott  V.  Bullen  (1881),  46  L.  T.  63,  282).  The  words  "land  occupied  together 
with  a  house"  refer  not  merely  to  contemporaneous  occupation  of  the  qualifying 
premises,  but  also  to  a  user  of  them  for  a  common  purpose  {Sanders  v.  Smith  (1880), 
43  L.  T.  438). 
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to  be  registered  as  possessing  the  ownership  franchise  for  the      Sect.  i. 
county  (?•).  In  Parlia- 

mentary 

327.  No  person  may  vote  in  respect  or  in  right  of  any  freehold  Elections, 
estate  which  was  made  or  granted  to  him  fraudulently  on  purpose  ^^^^^^^^ 
to  qualify  him  to  give  his  vote  (s).    All  conveyances  of  lands,  tene-  co^nveyances 
ments,  or  hereditaments  to  multiply  votes,  or  to  split  and  divide  to  create 
the  interest  in  any  houses  or  land  among  several  persons  to  enable  votes, 
them  to  vote,  are  void  and  of  no  effect  (t).   The  conveyances  aimed 

at  are  only  such  as  are  fraudulent  in  the  sense  that  they  are  not 
intended  to  pass  any  real  interest  in  the  land  ;  hence  a  bond  fide 
conveyance  to  several  persons  for  good  consideration  is  not  void, 
even  though  the  intention  is  to  multiply  votes  (u). 

All  conveyances  fraudulently  made  to  qualify  any  person  to  vote, 
subject  to  conditions  or  agreements  to  defeat  or  determine  the 
estate  or  to  reconvey  the  same,  are  to  be  taken,  as  against  the 
vendor,  to  be  free  and  absolute,  and  the  purchaser  is  exonerated  and 
discharged  from  all  conditions  and  defeasances ;  and  all  bonds, 
covenants,  securities,  contracts  or  agreements  for  redeeming, 
revoking,  defeating,  or  reconveying  such  estate  are  null  and  void 
to  all  intents  and  purposes  (a;).  All  devises  by  will  splitting  the 
interest  among  several  persons  to  enable  them  to  vote  are  also 
void  (ij). 

328.  Every  man  not  otherwise  incapacitated  (a)  who  has  a  legal  Copyholders, 
or  equitable  estate  for  life  or  lives,  or  any  larger  estate,  in  lands  or 
tenements  of  copyhold  or  other  tenure,  of  the  clear  yearly  value  of 

not  less  than  ^5  above  all  charges  (6),  is  qualified  to  be  regis- 
tered (c),  provided  he  has  been  in  actual  possession  or  receipt  of  the 
rents  or  profits  to  his  own  use  for  six  calendar  months  next 

I  

(r)  Brooks  v.  Baker,  [1906]  1  K.  B.  11. 

(s)  Parliamentary  Elections  Act,  1744  (18  Geo.  2,  c.  18),  s.  5.  As  to  a  city  or 
town  which  is  a  county  in  itself,  see  the  Parliamentary  Elections  Act,  1745 
(19  Geo.  2,  c.  28),  s.  4. 

(t)  Lord  Somers'  Act,  stat.  (1695)  7  &  8  Will.  3,  c.  25,  s.  6.  A  conveyance  is 
not  void  imder  this  Act  unless  the  vendor  be  a  party  to  the  object  intended  by  the 
conveyance  {Marshall  v.  Bown  (1845),  7  Man.  &  G.  188  ;  Hoyland  v.  Bremner 
(1846),  15  L.  J.  (c.  p.)  133).  In  the  last  case  it  was  held  that  knowledge  of  the 
intention  by  the  vendor's  solicitor  is  not  material. 

(it)  Alexander  v.  Neioman  (1846),  2  C.  B.  122  ;  Riley  v.  Crossley  (1846),  2  C.  B. 
146  ;  Besiuick  v.  Ashworth  (1846),  2  C.  B.  152  ;  Beswick  v.  Aked  (1846),  2  C.  B. 
156  ;  Thornley  v.  Aspland  (1846),  2  C.  B.  160  ;  Rawlins  v.  Bremner  (1846),  2  C.  B, 
166.  Whether  there  is  fraud  is  a  question  for  the  revising  barrister  (Netvton  v. 
Molherley  Overseers  (1846),  2  C.  B.  203  ;  Newton  v.  Crowley  Overseers  (1846),  2 
C.  B.  207). 

{x)  Elections  (Fraudulent  Conveyances)  Act,  1711  (10  Ann.  c.  31),  s.  1 
(c.  23,  RufFhead).  Persons  'privy  to  such  conveyances  and  agreements  are  liable 
to  a  penalty  of  £40  at  suit  of  a  common  informer  {ibid.). 

{y)  Parliamentary  Elections  Act,  1813  (53  Geo.  3,  c.  49),  s.  1.  But  other 
devises  in  any  such  will  are  not  affected  {ibid.). 

{a)  See  pp.  139  et  seq.,  ante. 

(b)  As  to  what  are  "  charges,"  the  same  considerations  apply  as  in  the  case 
of  freeholds,  see  p.  151,  ante. 

(c)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Yict.  c.  102),  s.  5. 
Customary  tenure  has  been  held  to  qualify  under  this  section  {Oarbutt  v. 
Trevor  (1863),  15  C.  B.  (n.  s.)  550). 
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previously  to  the  15th  day  of  July  (d)  in  the  year  of  registration.  The 
six  months'  possession,  however,  is  not  required  if  the  property 
has  been  acquired  by  him  within  that  period  by  descent,  succession, 
marriage,  marriage  settlement,  devise,  or  promotion  to  any  benefice 
in  a  church,  or  promotion  to  any  office  (e). 

No  copyholder,  customary  tenant,  or  tenant  in  ancient  demesne 
may  vote  for  a  county  in  respect  of  any  house,  warehouse, 
counting-house,  shop,  or  other  building,  or  in  respect  of  any  land 
occupied  therewith,  if  of  sufficient  value  to  confer  on  him,  or  on 
any  other  person,  a  vote  for  a  city  or  borough,  whether  he  or  any 
other  person  has  or  has  not  actually  acquired  the  right  to  vote  for 
such  city  or  borough  in  respect  thereof  (/). 

329.  Two  classes  of  leaseholders  are  entitled  to  the  ownership 
franchise,  namely,  every  man  not  otherwise  incapacitated  (g)  who 
is  entitled  either  as  lessee  or  assignee  to  lands  or  tenements  of 
any  tenure  whatever  for  the  unexpired  residue,  whatever  it  may  be, 
of  any  term  originally  created  for  a  period  not  less  than  sixty 
years  (whether  determinable  on  a  life  or  lives  or  not)  of  the  clear 
yearly  value  of  not  less  than  £5  over  and  above  all  rents  and 
charges  (/t)  ;  and  every  such  man  (g)  who  is  entitled  either  as  lessee 
or  assignee  to  any  lands  or  tenements  of  any  tenure  whatever  for  the 
unexpired  residue,  whatever  it  may  be,  of  any  term  originally 
created  for  a  period  of  not  less  than  twenty  years  (whether 
determinable  on  a  life  or  lives  or  not)  of  the  clear  yearly  value  of 
not  less  than  ^50  over  and  above  all  rents  and  charges  (i).  In  each 
case  the  person  must  have  been  in  the  actual  possession  or  receipt 
of  the  rents  and  profits  of  such  lands  or  tenements  to  his  own  use 
for  the  whole  of  the  twelve  calendar  months  next  previous  to 
the  15th  day  of  July  (/c)  in  the  year  of  registration,  unless  such  lands 
or  tenements  have  come  to  him  within  such  twelve  months  by 
descent,  succession,  marriage,  marriage  settlement,  devise,  or 
promotion  to  any  benefice  in  a  church,  or  to  any  office  (0- 


{d)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  12. 

(fi)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  26. 
Customary  freeholders  whose  lands  or  tenements  are  of  the  yearly  value  of  40s. 
but  less  than  £5  are  qualified  as  freeholders,  see  p.  146,  ante. 

(/)  Ibid.,  s.  25.  Note  the  distinction  between  the  cases  of  freeholders 
(under  s.  24)  and  copyholders  (under  s.  25),  the  difference  arising  from  the 
words  "or  any  other  person"  in  s.  25  (see  p.  152,  ante).  Where  a  copyhold 
house  two  stories  high  in  a  borough,  of  £10  clear  yearly  value,  was  let  out 
separately  in  floors  to  two  different  tenants  as  distinct  tenements,  neither  of  such 
tenements  being  of  sufficient  value  to  give  the  occupier  a  vote,  it  was  held  that 
as  the  two  tenements  were  vertically  under  one  roof,  and  formed  parts  of 
a  house  which  if  occupied  by  him  would  have  conferred  on  the  claimant  a  vote 
for  the  borough,  he  was  disqualified  under  the  section  for  the  county  franchise 
in  respect  of  the  house  (Proctor  v.  Annison  (1859),  1  L.  T.  (n.  s.)  187). 

(g)  See  pp.  139  et  seq.,  ante. 

(A)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  5.  As 
to  what  are  "  charges,"  see  p.  151,  attte. 

(»:)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  20.  As 
to  what  are  "  charges,"  see  p.  151,  ante. 

(/f)  Formerly  31st  July.  The  date  was  altered  by  the  Eegistration  Act,  1885 
(48  &  49  Vict.  c.  15),  s.  12. 

(/)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  26. 
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330.  A  sub-lessee  or  the  assignee  of  an  under-lessee  is,  however,      i^^cT.  i. 
entitled  to  this  franchise  only  where  he  is  in  actual  occupation  of    In  Parlia- 
the  qualifying  property  (vu).    Whether  the  term  was  originally  mentary 
created  for  at  least  sixty  or  for  at  least  twenty  years  a  person  Elections, 
claiming  this  franchise  must  be  entitled  to  the  whole  of  the  sub-iessees. 
unexpired  residue  of  that  term ;  and  if  he  is  so  entitled,  it  is  not 
material  whether  his  title  is  legal  or  equitable  (n).    But  a  mere 

right  to  have  a  lease  granted,  where  no  term  has  been  actually 
created,  does  not  qualify  (o).  The  property  must  be  of  a  corporeal 
nature  which  can  be  the  subject  of  occupation  as  tenant  by  the 
person  claiming  the  qualification  (p).  No  lessee  or  assignee  may 
vote  for  a  county  if  his  holding  is  sufficient  to  qualify  him  or  any 
other  person  for  a  borough  vote,  whether  or  not  he  or  any  other 
person  has  actually  acquired  the  right  to  vote  for  such  borough  in 
respect  thereof  (q). 

(ii.)  The  Occupc^tion  Fi  ancldse, 

331.  What  is  called  the  "  £10  occupation  franchise  "  is  a 
franchise  which  may  be  claimed  both  in  counties  and  in  boroughs. 
Every  man  occupying  any  land  or  tenement  in  a  county  or  borough 
in  the  United  Kingdom  of  a  clear  yearly  value  of  not  less  than 
dOlO  is  entitled  to  be  registered  as  a  voter,  and  when  registered 
to  vote  at  an  election  for  such  county  or  borough  in  respect  of 
such  occupation,  subject  to  the  like  conditions  respectively  as  a 
man  was  on  6th  December,  1884,  entitled  to  be  registered  as 
a  voter,  and  to  vote  at  an  election  for  such  county  in  respect 

(m)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  20. 
Sub-lessees  are  not  mentioned  in  s.  5  of  the  Eepresentation  of  the  People  Act, 
1867  (30  &  31  Vict.  c.  102),  which  re-enacts  the  provisions  of  this  section 
■with  regard  to  leaseholders  of  the  class  just  mentioned,  but  it  was  held  in 
Chorlton  v.  Stretford  Overseers  (1871),  L.  E.  7  C.  P.  198,  that  the  effect  of  ss.  56 
and  59  of  the  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102), 
is  that  the  proviso  to  s.  20  of  the  Eepresentation  of  the  People  Act,  1832  (2  &  3 
Will.  4,  c.  45),  must  be  read  into  s.  5  of  the  former  Act,  and  therefore,  that  to 
be  entitled  to  vote  under  that  section  the  sub-lessee  must  be  in  actual 
occupation. 

{n)  Gainsford  v.  Freeman  (1865)  L.  E.  1  C.  P.  129.  In  this  case  the  claimant 
had  an  equitable  interest  for  life  in  a  term  of  over  sixty  years,  so  that  his  interest 
in  the  term  was  liable  to  terminate  before  the  end  of  the  term.  He  was  held 
not  entitled  to  be  registered.  If  his  interest  had  been  a  legal  one  for  life  it 
appears  that  the  same  consequence  would  iollow  {per  Byles,  J.;  see  also 
Vance's  Case  (1840),  Ale.  Eeg.  Gas.  269). 

(o)  Trotter  v.  TFafeo/i(1869),  L.  E.  4  0.  P.  434,  following  Vance's  Case,  supira, 
which  was  decided  under  the  similar  Eepresentation  of  the  People  (Ireland)  Act, 
1832  (2  &  3  Will.  4,  c.  88). 

(j?)  Warburton  v.  Denton  Overseers  (1870),  L.  E.  6  0.  P.  267.  In  this  case  an 
annuity  or  rentcharge  arising  out  of  lands  or  buildings  held  for  a  term  of  over 
sixty  years  was  held  not  to  confer  a  vote. 

{q)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  25  ; 
see  p.  152,  ante.  The  lessee  for  a  term  of  over  sixty  years  of  several  houses 
in  a  borough  may  be  entitled  to  the  county  franchise  in  respect  of  houses  of 
insufficient  value  to  give  him  a  borough  vote,  in  spite  of  the  fact  that  one  of  the 
houses  is  of  sufficient  value  to  confer  such  vote  ( Webb  v.  Ashton  (1843),  5  Man. 
&  G.  14).  But  a  person  is  not  entitled  to  the  county  franchise  in  respect  of 
his  tenancy  of  any  house  in  a  borough  for  which  he  is  entitled  to  be  registered 
as  an  inhabitant  occupier  under  s.  3  of  the  Eepresentation  of  the  People  Act, 
1867  (30  &  31  Vict.  c.  102)  (see  p.  163,  post) ;  Chorlton  v.  Johnson,  Buntinq's  Case 
(1868),  L.  E.  4  0.  P.  426. 
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Sect.  1.  of  the  county  occupation  franchise,  and  at  an  election  for  such 
In  Parlia-    borough  in  respect  of  the  borough  occupation  franchise  (a) .  There 

mentary  are,  however,  some  differences  between  the  cases  of  counties  and 
Elections,  boroughs. 

(a)  Counties  (6). 

Requirements  332-  In  Order  to  be  quahfied  to  be  registered  on  this  franchise 
in  counties,     in  a  county  (c)  a  person  must  satisfy  the  following  conditions : — 

I.  He  must  on  the  15th  July  {d)  in  the  year  of  registration,  and 
during  the  twelve  months  immediately  preceding  that  day,  have 
been  the  occupier  as  owner  or  tenant  of  some  land  or  tenement  (e), 
including  any  part  of  a  house  separately  occupied  for  the  purpose 
of  any  trade,  business,  or  profession  (/),  of  the  clear  yearly  value 
of  not  less  than  ^10  {g),  which  premises  must  be  within  the  county 
and  not  within  any  parliamentary  borough  (h). 

II.  He  must  during  the  time  of  such  occupation  have  been  rated  (i) 


(a)  Eepresentation  of  the  People  Act,  1884  (48  &  49  Vict.  c.  3),  s.  5. 

(b)  The  earliest  qualification  by  occupation  only  for  a  vote  in  a  county  was 
created  by  what  is  known  as  the  Chandos  Clause  in  s.  20  of  the  Eepresentation 
of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45).  That  gave  the  franchise  to 
every  person  of  full  age  not  subject  to  any  legal  incapacity  who  occupied  as 
tenant  any  lands  or  tenements  for  which  he  was  bond  fide  liable  to  a  yearly 
rent  of  not  less  than  £oO.  Such  person  was  entitled  to  be  registered  as  an 
owner.  This  clause  was,  however,  repealed  by  the  Eepresentation  of  the 
People  Act,  1884  (48  Yict.  c.  3),  s.  12,  and  Sched.  II.,  save  as  regards  persons 
registered  in  respect  of  the  qualification  on  6th  December,  1884.  Such  a 
person  has  the  right  to  continue  to  be  registered  as  long  as  the  qualification 
lasts,  but  if  he  is  entitled  to  be  registered  as  a  £10  occupier  he  can  only  be 
registered  as  such  {ibid.  s.  10).  It  is  possible  that  the  qualification  may  still 
be  of  some  importance.  If,  however,  anyone  is  still  entitled  to  be  registered 
under  it,  which  is  believed  not  to  be  the  case,  he  must  be  registered  as  an 
occupier,  not  as  an  owner  (Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  11). 
He  must  have  occupied  for  twelve  months  before  15th  July  in  the  year  he 
claims  to  be  registered  (Eepresentation  of  the  People  Act,  1832  (3  &  4  Will.  4, 
c.  45),  s.  26).  He  must  actually  occupy  as  tenant  (Burton  v.  Langham  (1848), 
5  C.  B.  92).  Different  rents  payable  to  different  landlords  cannot  be  joined  so 
as  to  qualify  {Gadsby  v.  Barrow  (1844),  7  Man.  &  G.  21).  If  two  or  more  persons 
jointly  are  such  occupiers,  and  the  rent  is  such  as  to  give  £oO  or  more  for  each 
occupier,  each  such  occupier  is  entitled  to  be  registered  as  an  elector  (Eegistra- 
tion Act,  1843  (6  &  7  Vict.  c.  18),  s.  73). 

(c)  Eepresentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  ss.  5,  7  (6)  (re-enact- 
ing, with  alteration  of  £12  aggregate  rateable  value  to  £10  clear  yearly  value, 
s.  6  of  the  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  repealed 
by  the  latter  Act). 

{d)  Altered  from  last  day  of  July  to  the  15th  by  the  Parliamentary  and 
Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  7,  and  extended  to 
counties  by  the  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  12. 

(e)  See  Hall  v.  Metcalfe,  [1892]  1  Q.  B.  208  ;  see  p.  160,  post. 

If)  Eepresentation  of  the  People  Act,  1884(48  Vict.  c.  3),  s.  11. 

[g)  Formerly  aggregate  rateable  value  of  £12  (s.  6  of  the  Eepresentation 
of  the  People  Act,  1867  (30  &  31  Vict.  c.  102) ).  It  was  held  that  the  rate- 
book was  not  conclusive  evidence  of  this  {Cooke  v.  Butler  (1872),  L.  E.  8  C.  P. 
256).  On  the  authority  of  HucJde  v.  Piper  (1871),  L.  E.  7  C.  P.  193,  decided  on 
that  section,  it  is  presumed  that  the  qualifying  land  etc.  need  not  be  occupied  in 
one  holding  or  under  the  same  landlord,  and  that  it  is  sufficient  if  the  aggregate 
clear  yearly  value  of  lands  amounts  to  £10,  and  the  occupier  has  been  rated 
to  all  rates  made  during  his  occupation  in  respect  of  the  several  pieces  of  land 
so  occupied  by  him  respectively. 

(/i)  Eepresentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  ss.  5,  6. 

(i)  Where  the  name  of  a  firm  only  appeared  on  the  rate-book  the  members 
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in  respect  of  the  premises  so  occupied  by  him  to  all  rates  (if  any)  ^^ct.  i. 

made  for  the  relief  of  the  poor  in  respect  of  the  said  premises  (k).  In  Parlia- 

III.  He  must  on  or  before  the  20th  day  of  July  in  the  same  year  mentary 

have  paid,  by  himself  or  someone  else,  all  poor  rates  that  have  Elections, 

become  payable  by  him  in  respect  of  the  said  premises  up  to  the  Rates, 
preceding  5th  day  of  January  (k). 

333.  Where  premises  are  in  the  joint  occupation  of  several  Joint 
persons  as  owners  or  tenants,  and  the  clear  yearly  value  of  such  o'^^^P^®'^^- 
premises  is  such  as  would,  if  divided  among  the  several  occupiers, 

so  far  as  the  value  is  concerned,  confer  on  each  of  them  a  vote,  then 
each  of  such  joint  occupiers  is,  if  otherwise  qualified,  and  subject 
to  the  statutory  conditions,  entitled  to  be  registered  as  a  voter,  and, 
when  registered,  to  vote  at  an  election  for  the  county.  But  not 
more  than  two  persons,  being  such  joint  occupiers,  are  entitled  to  be 
registered  in  respect  of  such  premises,  unless  they  have  derived  the 
same  by  descent,  succession,  marriage,  marriage  settlement  or 
devise,  or  unless  they  are  bond  fide  engaged  as  partners  carrying 
on  trade  or  business  thereon  (l). 

334.  Different  premises  occupied  in  immediate  succession  by  any  Successive 
person  as  owner  or  tenant  during  the  twelve  months  next  previous  occupation, 
to  the  15th  day  of  July  in  any  year  are  to  have  the  same  effect  in 
qualifying  such  person  to  vote  for  a  county  as  a  continued  occupation 

of  the  firm  who  paid  the  rates  were  held  to  be  rated  within  s.  6  (3) 
of  the  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  the 
inaccuracy  of  description,  if  any,  being  cured  by  s.  75  of  the  Parliamentary 
Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  and  s.  30  of  the  Parliamentary 
Electors  Eegistration  Act,  1868  (31  &  32  Vict.  c.  58).  The  latter  section  extends 
to  counties ;  the  former  enacts  in  effect  that  where  a  person  has  bo7id  fide 
been  called  upon  to  pay  rates,  and  has  done  so,  he  is  entitled  to  be  registered, 
any  misnomer  or  inaccurate  or  insuflB.cient  description  notwithstanding  [Little  v. 
Penrith  Overseers  (1872),  L.  E.  8  0.  P.  259).  See  also  Huckle  v.  Piper  (1871), 
L.  E.  7  0.  P.  193. 

Qi)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  6.  See 
p.  170,  post. 

(l)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  g.  102),  s.  27,  as 
amended  by  the  Eepresentation  of  the  People  Act,  1884  (48  &  49  Vict.  c.  3), 
ss.  5,  11,  12.  Two  persons,  being  lessees  of  a  house  at  the  annual  rent  of  £20, 
claimed  to  be  put  on  division  I.  as  joint  occupiers  of  offices  there.  The 
remainder  of  the  house  was  occupied  by  a  man  and  wife,  the  wife  being 
employed  by  the  claimants  as  caretaker,  and  the  man  was  on  division  II.  in 
respect  of  his  occupation.  The  court  decided  that  on  the  case  as  stated  there 
was  a  person  already  on  the  list  as  occupying  tenant,  and  that  therefore  the 
claim  was  bad,  as  to  put  the  claimants  on  the  register  would  involve  the 
allowance  of  a  vote  to  three  persons  in  respect  of  a  £20  qualification, 
which  was  only  suflficient  for  two  {Kirhy  v.  Barber  (1905),  1  Smith,  Eeg.  Cas. 
403.  Quaere,  ibid.,  whether  the  claimants  would  have  been  qualified  if  the 
other  occupier's  qualification  had  been  in  respect  of  the  service  franchise.)  As 
to  partners,  it  was  held  in  Harris  v.  Amery  (1865),  L.  E.  1  0.  P.  148,  that 
farming  is  a  business  within  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  4 
(prohibiting  the  formation  of  partnerships  of  more  than  twenty  persons),  and  that 
where  partners  cannot  prove  that  they  occupy  as  tenants  without  disclosing  a 
partnership  thereby  illegal  they  are  not  qualified. 

Notwithstanding  the  proviso  in  the  Eepresentation  of  the  People  Act,  1867 
(30  &  31  Vict.  c.  102),  s.  3,  if  a  dwelling-house  is  of  the  annual  value  of  £20, 
two  part  occupiers  are  entitled  to  this  franchise  (Druitt  v.  Gossling  (1888), 
Pox  &  S.  Eeg.  123.  See  also  Bagley  v.  Butcher  [1898]  1  Q.  B.  67,  following 
Townshend  v.  St.  Marylehone  Overseers  (1871),  L.  E.  7  C.  P.  143). 
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of  the  same  premises  in  the  manner  provided  (m).  The  occupier 
must  have  paid  before  the  20th  July  all  rates  which  have  become 
payable  from  him  up  to  the  5th  January  in  respect  of  all  such 
premises  occupied  by  him  in  succession  (a). 

(b)  Boroughs, 

Boroughs.  335.  The  following  are  the  essential  requirements  for  registration 

in  a  borough : — 

I.  The  person  must  on  the  15th  July  (&)  in  the  year  of  registra- 
tion, and  during  the  twelve  months  immediately  preceding  that 
day,  have  been  the  occupier  as  owner  or  tenant  (c)  of  some  land  or 
tenement  {d),  including  any  part  of  a  house  separately  occupied 
for  the  purpose  of  any  trade,  business,  or  profession  (e)  within  a 
borough,  of  the  clear  yearly  value  of  not  less  than  ^10(/). 
Eates.  II.  He  must  also  during  the  time  of  such  occupation  himself  or  by 

someone  else  have  been  rated  in  respect  to  the  land  or  tenement 
so  occupied  by  him  to  all  rates  (if  any)  made  for  the  relief  of  the 
poor  in  respect  thereof  during  the  twelve  months  {g). 

III.  He  must  on  or  before  the  20th  day  of  July  in  the  year  of 
registration  himself  or  by  someone  else  have  paid  all  the  poor 
rates  and  assessed  taxes  which  have  become  payable  by  him  during 
the  twelve  months  preceding  the  15th  day  of  January  in  the  same 
year(/i). 

Residence.  IV.  He  must  have  resided  (t)  for  six  calendar  months  next 
previous  to  the  15th  day  of  July  in  such  year  within  the  city  or 
borough  or  within  seven  statute  miles  thereof  or  of  any  part 
thereof  {k)  ;  but  he  is  not  disqualified  by  reason  only  that  during 
part  of  the  qualifying  period,  not  exceeding  four  months  at  any 
one  time,  he  has  been  absent  in  the  performance  of  any  duty 
arising  from  or  incidental  to  any  ofEce,  service,  or  employment  held 
or  undertaken  by  him  (I). 


(m)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  26. 

(a)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  28  ;  Eepre- 
sentation of  the  People  Act,  1884  (48  Yict.  c.  3),  ss.  o,  11  ;  Campbell  v.  Ghamhers 
{Kempston's  Case)  (1887),  22  L.  E.  Ir.  258,  C.  A. 

(b)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  7,  which  changed  this  date  from  31st  to  15th  July. 

(c)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  27  ;  Eepre- 
sentation of  the  People  Act,  1884  (48  Vict.  c.  3),  s.  11,  see  p.  162,  post. 

(d)  Eepresentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  s.  5. 

(e)  Ibid.,  s.  11. 

(/)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  27 ; 
Eepresentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  s.  5. 

(g)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  27  ; 
Eepresentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  ss.  5,  11. 

{h)  Ibid.  Por  the  law  as  to  the  effect  of  rating  and  the  payment  of  rates  on 
the  right  to  vote,  see  p.  170  et  seq.,  post. 

(i)  This  is  the  most  important  respect  in  which  the  law  in  regard  to 
boroughs  is  different  from  that  in  regard  to  counties.  Por  meaning  of  "reside," 
see  pp.  164,  177,  post. 

(/,•)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  27  ; 
Eepresentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  ss.  5,  11.  In  respect 
to  the  City  of  London  this  distance  is  twenty-five  miles  instead  of  seven  (Eepre- 
sentation of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  46. 

(l)  Electoral  Disabilities  Eemoval  Act,  1891  (54  &  55  Vict.  c.  11),  s.  2. 
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336.  Where  two  or  more  persons  are  joint  occupiers,  and  the 
clear  yearly  value  of  the  premises  when  divided  by  the  number  of 
such  occupiers  is  such  as  to  give  £10  or  more  for  each  occupier,  each 
of  them  is  entitled  to  be  registered  as  a  parliamentary  elector  (m). 

337.  A  person  who  has  occupied  within  the  same  borough  different 
lands  or  tenements  of  the  requisite  value  in  immediate  succession 
during  the  twelve  months  which  are  required  for  the  qualification 
is  entitled,  in  respect  of  the  occupation  thereof,  to  be  registered 
as  an  elector  in  the  parish  or  township  in  which  the  last-occupied 
land  or  tenement  is  situate  {a).  Where  a  borough  is  divided  into 
several  constituencies,  the  occupation  in  immediate  succession  of 
different  premises  within  the  borough  has  the  same  effect  for  the 
purpose  of  conferring  this  franchise  as  if  all  such  premises  were 
situated  in  that  division  in  which  the  premises  occupied  at  the  end 
of  the  period  are  situated  (5).  The  occupier  must,  however,  have 
paid  before  the  20th  July  all  rates  which  have  become  payable 
from  him  up  to  the  5th  January  in  respect  of  all  such  premises  (c). 

(c)  In  Oeneral. 

338.  The  qualification  for  the  £10  occupation  franchise  is  com- 
posed, both  in  counties  and  boroughs,  of  four  elements  :  (1)  Land 
or  tenement ;  (2)  value;  (3)  occupation;  and  (4)  estate  (t?). 

"  Land  "  in  its  legal  signification  comprehends  any  ground,  soil, 
or  earth  whatsoever,  and  includes,  moreover,  not  only  the  face  of 
the  earth,  but  everything  under  it  or  over  it(e),  and  jjrimd  facie  it 
includes  messuages,  tenements  and  hereditaments,  houses  and 
buildings  of  any  tenure  (/).  It  is  not  necessary  that  there  should 
be  specific  lines  of  demarcation,  provided  that  the  limits  of  holding 
are  known  to  owners  and  occupiers  (g). 

(m)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  29; 
Eepresentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  ss.  5,  11.  In  counties, 
as  has  been  stated,  only  two  joint  occupiers  are  qualified,  except  in  certain 
cases.  This  is  another  important  point  of  difference  between  the  county  and 
borough  qualifications. 

(a)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  28 ; 
Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  26 ;  Eepresen- 
tation of  the  People  Act,  1884  (48  Vict.  c.  3),  ss.  5,  11.  A  break  in  the  quali- 
fying period  disqualifies;  see  Pitts  v.  Michelmore,  [1909]  2  K.  B.  244  ;  Widdicomie 
V.  Michelmore  (1910),  102  L.  T.  134. 

(&)  Eedistribution  of  Seats  Act,  1885  (48  &  49  Vict.  c.  23),  s.  10. 

(c)  See  p.  170,  post. 

(d)  Per  Erle,  C.J.,  in  Cook  v.  Humber  (1861),  11  C.  B.  (n.  s.)  33,  at  p.  41. 
This  four-fold  division  does  not  take  account  of  that  other  condition  which  in 
boroughs,  though  not  in  counties,  is  a  necessary  condition  precedent  to  regis- 
tration, namely,  the  condition  of  residence  to  the  prescribed  extent  (see  p.  158, 
ante).  It  is  to  be  observed  that  when  this  judgment  was  delivered  land  did  not 
qualify  by  itself. 

(e)  2  Bl.  Com.  (ed.  1844),  18. 

(/)  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  3.  But  incorporeal 
hereditaments,  it  seems,  do  not  qualify,  for  they  are  not  capable  of  being- 
occupied  (see  Druitt  y.  Christchurch  Overseers  (1883),  12  Q.  B.  D.  365),  and  all 
property  that  cannot  be  rated  is  excluded. 

{g)  Hall  v.  Metcalfe,  [1892]  1  Q.  B.  208.  Here  the  lessee  of  a  market  sublet 
the  area  to  occupiers  of  stands  at  annual  rentals  of  over  £10.  The  spaces 
occupied  were  not  marked  or  inclosed,  but  the  positions  were  known  to  the 
lessee,  to  the  occupier,  and  to  other  occupiers. 
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Sect.  1         339.  "Tenement,"  although  in  its  strict  legal  sense  signifying 
In  Parlia-    anything  that  may  be  holden  (h),  must,  it  is  submitted,  be  taken  for 
mentary     the  present  purpose  to  mean  any  house,  warehouse,  counting-house. 
Elections,    shop,  or  other  such  building  (i).    If  this  is  correct,  it  follows  that 
Tenement.      anything  added  to  the  land  which  has  to  be  taken  into  account  in 
order  to  give  the  required  value  of  £10  must  be  in  the  nature  of  a 
building  (A;).    The  terms  "house,"  "warehouse"  etc.  comprise  any 
part  of  a  house,  where  that  part  is  separately  occupied  for  the  purpose 
of  any  trade,  business,  or  profession ;  and  any  such  part  may,  for  the 
purpose  of  describing  the  qualification,  be  described  as  "  office," 
"  chambers,"  "  studio,"  or  by  any  like  term  applicable  to  the  case  (l). 
Where  an  occupier  is  entitled  to  the  sole  and  exclusive  use  of  any 
part  of  a  house,  that  part  is  not  to  be  deemed  to  be  occupied 
otherwise  than  separately  by  reason  only  of  the  fact  that  the  occupier 
is  entitled  to  the  joint  use  of  some  other  part  (m). 

It  is  not  necessary  that  the  qualifying  premises  should  be  occupied 
as  one  holding,  or  under  one  landlord  ;  therefore  different  premises 
may  be  joined  to  qualify,  provided  the  aggregate  value  is  sufficient 
and  other  conditions  are  satisfied  (n) . 


(A)  Co.  Litt.  6  a. 

(i)  Under  the  Eepresentation  of  the  People  Act,  1832  (2  «S;  3  Will.  4,  c.  45), 
s.  27,  the  occupation  of  land  alone  did  not  qualify,  and  the  £10  occupation 
franchise  was  conferred  on  the  occupier  as  owner  or  tenant  of  any  house,  ware- 
house or  counting-house,  shop,  or  other  building.  This  section  was  repealed 
by  s.  12  of  the  Eepresentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  except 
with  regard  to  conditions  made  applicable  by  that  Act ;  and  s.  5  of  that  Act, 
which  gives  this  franchise,  gives  it  subject  to  the  like  conditions  then  existing. 
Again,  s.  11  of  the  same  Act  is,  so  far  as  may  be  consistently  with  the  tenor 
thereof,  to  be  construed  as  one  with  the  Eepresentation  of  the  People  Actsi 
Presumably,  therefore,  s.  5  is  to  be  read  with  s.  27  of  the  Eepresentation  of 
the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  though  repealed,  and  therefore 
"  tenement "  as  stated  in  the  text  is  limited  to  the  kinds  of  tenements  described 
in  the  Act  of  1832.  The  occupation  of  land  without  any  building  thereon  qualifies 
{Brogie  v.  M'Gowan,  [1907]  S.  0.  391). 

{k)  The  following  decisions  on  the  meaning  of  "  building  "  within  s.  27  of  the 
Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  may  be  noted.  A 
cowhouse  substantially  built  and  suitable  for  its  purpose  was  held  to  be  a  building 
( Whitmore  v.  Bedford  (1843),  5  Man.  &  Gr.  9  ;  and  compare  Oitlam  v.  Harris  (1866), 
L.  E.  1  0.  P.  155  and  Trevor  v.  Fowle  (1879),  Saint's  Eegistration  Oases,  p.  328). 
A  coachhouse  and  stable,  neither  being  separately  of  the  clear  annual  value 
of  £10,  but,  taken  together,  being  of  the  value  and  having  no  internal  com- 
munication except  by  means  of  two  grated  windows,  were  held  to  be  a 
building  [Jolliffe  v.  Rice  (1848),  6  0.  B.  1).  Likewise  a  row  of  continuous  buildings 
without  internal  communication  {Pownail  v.  Dawson  (1851),  11  0.  B.  9). 
In  Powell  V.  Farmer  (1865),  18  0.  B.  (n.  s.)  168,  a  wooden  structure,  with  boarded 
sides  and  a  thatched  roof,  and  supported  by  wooden  posts,  was  used  for  storing 
potatoes.  The  court  refused  to  review  the  revising  barrister's  decision  that  this 
was  a  building  [Watson  v.  Cotton  (1847),  5  C.  B.  51,  followed).  Contra  where  a 
political  agent  had  erected  a  shed  on  land,  there  being  no  evidence  that  the 
landlord's  permission  had  been  obtained  [Powell  v.  Boraston  (1865),  18  0.  B. 
175).    See  also  pp.  184  et  seq.,  post. 

{I)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
8.  5;  see  Toms  v.  Luchett  (1847),  5  C.  B.  23  ;  Downing  v.  Luchett  (1847),  5  0.  B. 
40 ;  Piercij  M.  Maclean  (1870),  L.  E.  5  0.  P.  252. 

(m)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &42  Vict.  c.  26), 
s  5. 

[n)  HucUe  v.  Piper  (1871),  L.  E.  7  C.  P.  193 ;  and  see  R.  v.  S,teen,  [1905]  2 
I.  E.  574. 
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340.  As  to  value,  the  qualifying  premises  must  be  of  the  "  clear 
yearly  value  of  not  less  than  ^GIO"  (o).  The  sufficiency  of  value  is 
a  question  of  fact  which  has  to  be  determined  in  case  of  dispute  by 
the  revising  barrister,  with  whose  determination  the  court  will  not 
interfere,  unless  he  has  given  consideration  to  wrong  principles  (j)).  vaiue. 
The  test  of  value  is  what  the  premises  would  let  for,  i.e.,  what  a 
tenant  would  be  likely  to  pay  over  and  above  the  ordinary  burdens 

of  rating,  taxation  etc.  which  a  tenant  has  to  bear((j').  The  real 
question  is,  what  is  the  market  value  of  the  premises,  not  what  do 
they  actually  produce  (r).  And  to  arrive  at  such  value  no  deduction 
from  the  rent  which  would  be  paid  by  a  tenant  should  be  made  in 
respect  of  the  landlord's  expenses  for  repairs  or  insurance  (s).  If 
in  the  opinion  of  the  revising  barrister  the  premises  are,  in  fact,  of 
the  yearly  value  of  £10,  the  occupier's  right  to  be  registered  is  not 
affected  by  an  erroneous  assessment  to  rates  by  which  the  value 
appears  to  be  less  than  that  sum  (t). 

341.  An  occupier  is  one  who  actually  exercises  the  rights  of  an 
owner  in  possession  during  the  requisite  time  (a).  The  primary 
element  of  occupation  is  possession,  but  it  includes  something  more, 
for  mere  legal  possession  cannot  constitute  an  occupation  (h).  The 
owner  of  a  vacant  house  is  in  possession,  though  not  in  occupation  ; 
but  if  he  furnishes  the  house  and  keeps  it  ready  for  habitation  he 
is  an  occupier,  though  he  never  resides  in  it  during  the  year  (c). 
So  a  trader  occupies  premises  by  merely  keeping  his  stock,  tools, 
vehicles,  or  other  goods  upon  those  premises  (cZ).  A  merchant  or 
business  man  occupies  an  office  or  counting-house  by  using  it 
during  ordinary  business  hours  by  himself  or  his  clerks  for  the 
purpose  of  his  business  (e).  The  occupation  of  a  servant  may  be 
the  occupation  of  the  master  for  the  purpose  of  qualifying  the  latter 
for  the  franchise  (/),  and  a  person  may  occupy  by  his  family  (g). 

In  every  case,  however,  in  order  to  qualify,  the  occupation  must 
be  exclusive  in  law,  i.e.,  the  occupier  must  hold  the  premises  free 
from  limitation  or  restraint  by  other  persons  (h). 

(o)  Eepresentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  s.  o. 
(p)  Coocjan  v.  Ludcett  (1846),  2  C.  B.  182. 
{q)  Hid.    Seeder  Erle,  J.,  and  Ceesswell,  J. 
(r)  See  Asthury  v.  Henderson  (18o4),  15  C.  B.  251. 
(s)  GoUill  Y.  Wood  (1846),  2  C.  B.  210. 

(t)  R.  V.  Kidderminster  Corporation  (1851),  2  L.  M.  &  P.  201. 
(a)  Cook  V.  Humher  (1861),  11  C.  B.  (N.  s.)  33. 
(5)  R.  V.  *Si^.  Fancras  Assessment  Committee  (1877),  2  Q.  B.  D.  581. 
(c)  Ibid. ;  per  LusH,  J.,  at  p.  588. 

{d)  Poiuell  V.  Farmer  (1865),  18  0.  B.  (rr.  s.)  168;  Morish  v.  Harris  (1865), 
L.  E.  1  C.  P.  155;  Watson  v.  Cotton  (1847),  5  0.  B.  51 ;  Jolliffe  v.  Rice  (1848), 
6  C.  B.  1 ;  Daniel  v.  Coulsting  (1845),  7  Man.  &  G.  122. 

(e)  Doivning  v.  LucJcett  (1847),  5  0.  B.  40  :  PiercTi  v.  Maclean  (1870),  L.  E.  5 
€.  P.  252. 

(/)  Nimn  V.  Denton  (1844),  7  Man.  &  G.  66  ;  Dohson  v.  Jones  (1844),  5 
Man.  &  G.  112,  per  Tindall,  C.J.,  at  p.  120;  M' Clean  v.  Pricliard  (1887),  20 
Q.  B.  D.  285  ;  Brooks  v.  Baker,  [1906]  1  K  B.  11.  But  a  master  is  not  qualified 
by  the  occupation  of  a  house  by  his  servant  when  the  house  is  the  servant's 
dwelling-house  so  as  to  qualify  him  for  the  service  franchise  [Jack  v.  Edie 
(1906),  8  F.  329  ;  and  see  p.  172',  post). 

(g)  R.  V.  Ditcheat  {Inhabitants)  (1829),  9  B.  &  C.  196,  at  p.  185. 

(h)  Downing  v.  Luckett,  supra,  per  WiLDE,  O.J. ;  see  Toms  v.  Luckett  (1847), 
5  C.  B.  23 ;  Piercy  y.  Maclean,  supra. 
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342.  Lastly,  in  order  to  qualify  for  this  franchise  the  occupier 
must  have  a  certain  estate  in  the  lands  or  tenements,  i.e.,  he  must 
occupy  the  premises  as  owner  or  tenant  (i).  Hence,  where  he 
occupies  in  some  capacity,  or  by  some  right,  which  does  not  in  law 
constitute  him  actual  owner  or  tenant,  he  is  not  qualified  (k) .  But 
where  he  occupies  in  the  character  of  an  owner  or  tenant,  the  court 
will  not  inquire  whether  in  law  he  has  a  right  to  assume  that 
character,  or  decide  disputed  questions  of  title  between  him  and 
other  persons  ;  therefore,  having  occupied  in  such  character,  he  is 
qualified  (I). 

And  even  where  the  contract  of  tenancy  under  which  he  occupies 
is  forbidden  by  statute,  inasmuch  as  it  is  the  character  of  the 
occupation  and  not  the  legal  right  to  assume  that  character  which 
alone  is  to  be  considered,  he  is  entitled  to  be  registered  (in).  Again, 
the  person  claiming  this  franchise  cannot  be  said  to  occupy  as 
tenant  unless  he  occupies  the  premises  for  his  own  benefit  (91),  and 
so  the  occupation  of  premises  by  a  servant  on  behalf  of  his  master 
cannot  qualify  the  servant  (0).  But  tenancy  at  will(_p)  or  tenancy 
by  sufferance  (q)  is  sufficient. 


(?■)  The  expression  "as  owner  or  tenant"  does  not  occur  in  s.  5  of  the 
Eepresentation  of  the  People  Act,  1884  (48  &  49  Yict.  c.  3),  the  words  of  which  are, 
"every  man  occupying  any  land  or  tenement  in  a  county  or  borough  in  the 
United  Kingdom  of  a  clear  yearly  value,"  etc.  S.  27  of  the  Eepresentation  of 
the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  however,  which  first  created  the 
£10  occupation  franchise  in  boroughs,  required  that  the  occupation  should 
be  "  as  owner  or  tenant."  S.  6  of  the  Eepresentation  of  the  People  Act,  1867 
(30  &  31  Vict.  c.  102),  which  created  the  £12  occupation  franchise  in  counties, 
also  provided  that  the  occupier  should  occupy  "  as  owner  or  tenant."  Each  of 
these  provisions  is  repealed  by  s.  12  of  the  Eepresentation  of  the  People  Act, 
1884  (48  &  49  Vict.  c.  3),  which  Act  creates  the  franchise  now  being  considered, 
assimilating  in  most  respects  the  county  and  borough  franchises.  It  is,  however, 
provided  by  the  last-mentioned  section  that  the  franchises  conferred  by  the  Act 
of  1884  are  in  substitution  for  the  older  franchises,  and  that  the  repeals  are  to 
have  effect  except  so  far  as  the  repealed  enactments  contain  conditions  made 
applicable  by  the  Act  to  the  new  franchise  ;  and  s.  1 1  provides  that  the  Act,  so 
far  as  may  be  consistently  with  the  tenor  thereof,  is  to  be  construed  as  one 
with  the  older  Acts.  Fui-ther,  s.  18  of  the  Eegistration  Act,  1885  (48  &  49  Vict, 
c.  15),  provides  for  the  use  of  certain  forms  and  instructions,  and  the  precept 
to  the  overseers  of  a  parish  in  a  borough  (Sched.  III.,  Part  I.,  5  (i.)  (a))  in  its 
definition  of  the  person  entitled  to  this  franchise,  required  him  to  occupy  "  as 
owner  or  tenant."  These  forms  and  instructions  are  to  be  taken  as  expound- 
ing the  intention  of  the  legislature  in  the  Act  of  1884  (per  Lord  Coleridge,  C.J., 
in  Stribling  v.  Halse  (1885),  16  Q.  B.  D.  246) ;  see  also  p.  166,  post. 

{k)  Barton  v.  Longliorn  (1848),  5  C.  B.  92,  where  the  committee  of  the  estate 
of  a  lunatic  who  occupied  part  of  the  land  and  accounted  for  rent,  debiting 
himself  therewith  in  the  accounts  of  the  estate,  was  held  not  to  occupy  as 
tenant. 

{I)  Leonard  v.  M'Conn  (1888),  1  Laws.  Eeg.  Gas.  87. 

(m)  Gleyin  v.  Brennan  (1894),  2  Laws.  Eeg.  Cas.  10.   In  this  case  the  person 
claiming  to  be  qualified  occupied  land  under  a  sub-tenancy  made  illegal  by  the 
Irish  Land  Acts.    See  also  Boulston  v.  Kerlin,  [1908]  2  1.  E.  335,  0.  A. 
n)  Corcoran  v.  Barnard  (1857),  7  1.  0.  L.  E.  374. 

o)  Dohson  V.  Jones  (1844),  5  Man.  &  G.  112;  Broohs  v.  Baker,  [1906]  1 
K.  B.  11. 

{p)  Jones  V.  Houraban  (1887),  1  Laws.  Eeg.  Cas.  58 ;  Mackay  v.  McOuire,  [1891] 
Q.  B.  250. 

(2)  Holland  v.  Chamhers  {O'Neiirs  Case)  (1894),  2  Laws.  Eeg.  Cas.  9. 
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(iii.)  The  Household  Franchise.  Sect.  1. 

343.  The  household  franchise,  which  applies  both  to  counties  nientary 
and  boroughs,  may  be  divided  into  two  parts — the  franchise  of  Elections. 

inhabitant  occupiers  who  occupy  either  as  owners  or  as  actual   

tenants ;  and  the  service  franchise,  enjoyed  by  certain  persons  who,  ^^ncWse^ 
by  Act  of  Parliament  {r),ave  to  be  "  deemed  "  inhabitant  occupiers 

as  tenants  (s). 

(a)  Inhabitant  Occupiers  as  Owners  or  actual  Tenants. 

344.  To  entitle  any  person  to  be  registered  under  this  franchise  Owners  or 
it  must  be  shown  (1)  that  the  person  was  on  the  15th  (^)  day  of  ^g^^^^^g 
July  in  the  year  of  registration,  and  had  been  during  the  whole 

of  the  preceding  twelve  calendar  months  an  inhabitant  occupier  as 
owner  or  tenant  of  any  dwelling-house  within  the  county  or 
borough  {u) ;  (2)  that  he  has  during  the  time  of  such  occupation 
been  rated  as  an  ordinary  occupier  in  respect  of  the  premises  so 
occupied  by  him  to  all  rates  (if  any)  made  for  the  relief  of  the  poor 
in  respect  of  these  premises  {x) ;  and  (3)  that  he  has  on  or  before 
20th  July  in  the  same  year  bond  fide  paid  by  himself  or  someone 
else  (a)  an  equal  amount  in  the  pound  to  that  payable  by  other 
ordinary  occupiers  in  respect  of  all  poor  rates  that  have  become 
payable  by  him  in  respect  of  the  premises  up  to  5th  January 
preceding  (5). 

345.  In  the  case  of  this  franchise  value  is  immaterial ;  but,  as  Dwelling- 
in  the  case  of  the  occupation  franchise,  the  elements  of  tenement,  l^oise. 
occupation,  and  estate  have  to  be  considered.     In  the  first  place, 

then,  the  qualifying  property  must  be  a  "  dwelling-house,"  but  that 
expression  includes  any  part  of  a  house  where  that  part  is 
separately  occupied  as  a  dwelling ;  and  where  an  occupier  is 
entitled  to  the  sole  and  exclusive  use  of  any  part  of  a  house,  that 
part  is  not  to  be  deemed  to  be  occupied  otherwise  than  separately  {c) 
by  reason  only  that  the  occupier  is  entitled  to  the  joint  use  of 
some  other  part  (c?). 

346.  A  person  claiming  this  franchise  must  occupy  (e)  the 
dwelling-house  by  way  of  inhabiting  it{,f).     A  person  inhabits 


(r)  See  pp.  172  et  seq.,  post. 

(s)  Eepresentation  of  the  People  Act,  1884  (48  &  49  Vict.  c.  3),  which,  by  s.  2, 
established  a  uniform  household  franchise  for  boroughs  and  counties  and 
extended  s.  3  of  the  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102), 
to  counties. 

{t)  The  date  was  altered  from  the  last  day  of  July  to  the  loth  by  the 
Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  7, 
and  the  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  12. 

(u)  Eepresentation  of  the  People  Act,  1884  (48  &  49  Vict.  c.  3),  s.  2. 

(x)  Ibid. 

(a)  See  p.  170,  post. 

(&)  Eepresentation  of  the  People  Act,  1884  (48  &  49  Vict.  c.  3),  s.  2. 

(c)  For  the  meaning  of  "  separately,"  see  p.  168,  post. 

(d)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict  c.  26), 
s.  5. 

(e)  As  to  the  meaning  of  "occupying"  in  general,  see  p.  161,  ante. 

(/)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  2  ;  Eepre- 
sentation of  the  People  Act,  1884  (48  &  49  Vict.  c.  3),  s.  2. 
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a  house  if  he  dwells  in  it  or  resides  in  it  (g)  ;  and  to  prove 
his  right  to  this  franchise  he  must  show  that  he  has  occupied 
a  house  by  inhabiting  it  for  the  whole  of  the  qualifying  year  (/). 
It  is  not  necessary,  however,  that  he  should  in  fact  live  in  the  house 
during  the  whole  365  days ;  it  is  sufficient  if  he  inhabits  it  con- 
structively, having  an  intention  of  returning  after  a  voluntary 
absence,  and  the  power  to  return  at  any  time  without  breach  of  any 
legal  obligation  (h).  Subject  to  certain  exceptions  stated  below,  if 
he  is  absent  for  any  period  during  the  year  without  the  legal  power 
of  returning  at  will  during  that  period,  he  has  not  inhabited  the 
dwelling-house  for  the  qualifying  year  (i).  Hence  a  person  who  is 
sentenced  to,  and  has  served,  a  term  of  imprisonment  during  the 
year  is  disqualified  (/c),  and  so  is  one  confined  in  a  lunatic  asylum  (I). 

But  a  man  is  not  disqualified  by  the  fact  that  he  has  by  letting 
or  otherwise  permitted  his  house  to  be  occupied  as  a  furnished 
house  by  some  other  person  during  a  part  of  the  qualifying  period 
not  exceeding  four  months  in  the  whole  (m).    Nor  is  he  disqualified 

{g)  Atkinson  v.  CoUard  (1885),  16  Q.  B.  D.  254,  per  Cave,  J.,  at  p.  266; 
DurantY.  Carter  (1813),  L.  B..  9  0.  P.  261.  "  Eeside  "and  "  inhabit "  mean 
the  same  (ihid.).    See  p.  117,  post. 

(A)  Atkinson  v.  Collard,  supra;  Durant  v.  Carter,  supra.  A  person  may  reside 
in  several  houses  at  the  same  time,  where  he  can  live  at  each  when  he  pleases 
(Taylor  v.  St.  Mary  Abbott  Overseers  (1870),  L.  E.  6  0.  P.  309). 

(i)  Tanner  v.  Carter  (1885),  16  Q,.  B.  D.  231.  In  this  case  undergraduates 
who  occupied  rooms  in  college  in  term  time,  but  which  by  the  regulations  they 
could  not  occupy  during  vacation  without  special  permission,  were  held  not  to 
be  entitled  to  the  vote  {Atkinson  v.  CoUard,  supra;  Ford  v.  Barnes  (1885),  16 
Q.  B.  D.  254;  Spittall  v.  Brook  (1886),  18  Q.  B.  D.  426). 

(k)  See  Fowell  v.  Quest  (1865),  18  C.  B.  (n.  s.)  72.  The  law  as  to  the  effect  of 
imprisonment  on  inhabitancy  is  by  no  means  settled.  The  cases  have  been 
chiefly  Irish.  Thus,  in  Donnelly  v.  Graham  (1888),  [1897]  W.  N.  103,  the 
occupier  was  sentenced  for  a  criminal  offence  to  fourteen  days'  hard  labour  with  the 
option  of  a  fine.  He  did  not  pay  the  fine  and  served  the  term.  It  was  held  that 
he  had  broken  the  required  period  of  occupation  and  was  not  entitled  to  be  regis- 
tered. In  Martin  v.  Hanrahan  (No.  2)  (1888),  [1897]  W.  N.  103,  the  occupier  was 
charged  with  felony  on  a  Saturday  and  remanded  in  custody  till  Monday.  He  was 
then  found  guilty,  but  discharged  without  further  punishment.  He  was  held  to  be 
disqualified.  On  the  other  hand,  in  Holland  v.  Hagan  (1894),  [1897]  W.  N.  108, 
the  occupier  was  arrested  and  brought  before  justices  next  day.  He  was  then 
sentenced  to  fourteen  days'  imprisonment,  with  the  option  of  a  fine,  and  paid  the 
fine.  It  was  held  that  he  was  not  disqualified,  as  the  law  would  not  consider  the 
fractions  of  days  on  which  he  was  compulsorily  absent.  In  Charlton  v.  Morris 
(1894),  [1897]  W.  N.  107,  the  occupier  was  arrested  and  committed  for  trial 
without  bail.  When  the  revision  court  was  held  his  trial  had  not  yet  taken 
place,  and  as  until  conviction  he  should  be  assumed  to  be  innocent,  he  was  held 
not  to  be  disqualified.  In  Connolly  v.  Riddall  (1888),  [1897]  W.  N.  103,  the 
occupier  was  arrested  and  remanded  to  prison  for  a  week  on  his  refusing  to  give 
bail  for  his  appearance.  At  the  end  of  the  week  he  was  discharged.  Held,  no 
disqualification.  In  each  of  the  last  two  cases  FitzGibbokt,  L.J.,  dissented 
from  the  majority  of  the  court  on  the  ground  that  innocence  or  guilt  could  not 
affect  the  fact  of  occupation,  and  that  a  man  cannot  be  said  to  inhabit  his 
dwelling-house  when  he  is,  justly  or  unjustly,  compulsorily  inhabiting  a  prison. 
In  Scotland  the  judges  have  taken  a  totally  different  view  from  that  taken 
in  Ireland.  Thus,  in  Watt  v.  McGuire  (1888),  [1897]  W.  N.  109,  the  occupier, 
who  served  a  term  of  five  months'  imprisonment  during  the  qualifying  year,  his 
family  continuing  to  live  in  his  house  during  the  time,  was  held  not  to  be 
disqualified. 

[l)  McCullagh  v.  Graham  (1890),  1  Laws.  Reg.  Cas.  36. 

{m)  The  disability  was  removed  by  the  House  Occupiers  Disqualification 
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by  reason  only  that  during  part  of  the  qualifying  period,  not  exceed-     Sect.  i. 
ing  four  months  at  any  one  time,  he  has,  in  the  performance  of  any    In  Parlia- 
duty  arising  out  of  or  incidental  to  any  office,  service,  or  employ-  mentary 
ment  held  or  undertaken  by  him,  been  absent  from  his  dwelling-  Elections, 
house  (n). 

347.  Different  premises  occupied  in  immediate  succession  by  Successive 
any  person  as  owner  or  tenant  during  the  qualifying  year  have  occupation, 
the  same  effect  in  qualifying  that  person  for  this  franchise 
as  a  continued  occupation  of  the  same  premises  in  the  manner 
required  (o).  It  is  necessary,  however,  that  he  be  actually 
rated  in  respect  of  each  house  so  occupied,  as  well  as  that  he 
should  have  paid  all  rates  demanded  or  prescribed  to  the  extent 
stated  above  ( j^).  A  person  entitled  to  the  service  franchise  is 
deemed  to  be  a  tenant  (q) ;  hence,  a  person  occupying  a  house 
for  part  of  the  year  so  as  to  qualify  him  for  that  franchise,  and 
for  the  rest  of  the  year  occupying  another  house  as  de  facto 
tenant,  is  entitled  to  be  registered  (r).  But  a  lodger  is  not  a  tenant 
in  the  sense  required  to  confer  this  franchise  (s) ;  therefore  a  person 
who  has  occupied  for  part  of  the  year  as  a  lodger  and  then  becomes 
a  tenant  is  not  qualified  (a).  Where  a  borough  is  divided  into 
several  constituencies,  the  occupation  in  immediate  succession  of 
different  premises  within  the  borough  has  the  same  effect  for  the 
purpose  of  conferring  this  franchise  as  if  all  such  premises  were 
situated  in  that  division  of  the  borough  in  which  the  premises 
occupied  at  the  end  of  the  qualifying  period  are  situated  (6). 

 :  ^  

Eemoval  Act,  1878  (41  Vict.  c.  3),  s.  2  ;  and  see  Roiuland  v.  Pritchard  (1893), 
62  L.  J.  (q.  b.)  319,_also  Ford\.  Tye  (1873),  L.  E.  9  0.  P.  269.  It  is  clear  from 
the  precept  that  this  applies  to  the  case  of  counties  as  well  as  boroughs,  though 
owing  to  the  preamble  this  might  have  been  doubted.  The  justification  for  the 
precept  is  to  be  found  in  the  assimilation  brought  about  by  the  Eepresentation 
of  the  People  Act,  1884  (48  Vict.  c.  3),  s.  5. 

{ii)  The  disability  was  removed  by  the  Electoral  Disabilities  Eemoval  Act, 
1891  (54  Vict.  c.  11),  s.  2.  A  militia  sergeant  while  in  training  in  camp  was 
sentenced  to  forty-eight  hours'  imprisonment  for  drunkenness.  He  was  held 
not  to  be  thereby  disqualified  as  an  inhabitant  occupier ,  in  respect  of  his 
dwelling-house  {O'Connor  v.  Holland,  [1900]  2  I.  E.  448.  See  also  Larcombe  v. 
Simey,  [1907]  1  K.  B.  139).  A  special  Act  was  passed  (Electoral  Disabilities 
(Military  Service)  Eemoval  Act,  1900  (63  Vict.  c.  3),  ss.  1,  3,  applying  only 
during  the  continuance  of  the  South  African  war)  enacting  that  a  person  should 
not  be  disqualified  by  reason  only  that  during  the  whole  or  any  part  of  the 
qualifying  period  he  had,  as  a  member  of  the  reserve,  miUtia,  yeomanry  or 
volunteer  forces,  been  absent  on  actual  military  service  on  behalf  of  the  Crown 
whether  beyond  the  seas  or  not.  Where  a  volunteer  was  not  serving  in  South 
Africa  during  the  whole  of  the  qualifying  period  (peace  being  signed  on  loth 
June,  1902)  it  was  held  that  his  absence  was  covered  by  the  above  section  up  till 
loth  June,  and  by  the  1891  Act  for  the  remainder  of  the  period  {Marsh  v. 
Bantoft  (1902),  88  L.  T.  230).  The  Act  is  now  obsolete,  but  it  is  important  to 
note  it  as  inferences  may  arise  from  the  fact  that  it  was  found  necessary  to  pass  it. 

(o)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  26. 

(p)  Pitts  V.  Mklielmore,  [1909]  2  K.  B.  244,  0.  A.  ;  Widdicomhe  v.  Mkhelmore 
(1910),  102  L.  T.  134.    As  to  rating,  see  p.  170,  ^wst. 

{q)  Eepresentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  s.  3.    See  p.  172,  post. 

(r)  Nicholson  v.  Yeoman  (1889),  24  Q.  B.  D.  145. 

(s)  See  p.  168,  post. 

(a)  Falcmer  v.  Lessels  (1890),  18  E.  (Ct.  of  Sess.)  351. 

(6)  Eedistribution  of  Seats  Act,  1885  (48  &  49  Vict.  c.  23),  s.  10.    This  applies 
to  occupation  in  any  character  except  that  of  lodger  {iUd.). 
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348.  An  inhabitant  occupier  is  not  qualified  for  this  fran- 
chise unless  the  occupation  is  as  owner  or  tenant  (c)  and 
is  a  separate  occupation  (f?).  It  has  been  held  that  the  mere 
fact  of  occupation  being  eleemosynary  in  its  character  is  not 
necessarily  inconsistent  with  occupation  as  owner  (e) ;  but  special 
circumstances  may  appear  which  make  it  clear  that  occupiers 
of  premises  in  institutions  of  a  charitable  nature  cannot  be  regarded 
as  owners  (/),  as  for  instance  in  cases  where  the  possession  of  the 
buildings  is  that  of  trustees  (g). 

349.  A  person  claiming  this  franchise  as  tenant  must  prove 
some  agreement,  express  or  implied,  which  clothes  him  with  that 
character  ;  and  the  mere  fact  that  he  supports  the  owner  and  pays 
the  expenses  of  the  household  will  not  suffice  (/t).    A  person  who  is 


(c)  See  note  (i),  p.  162,  ante.  Eor  the  meaning  of  "  owner  or  tenant "  see  also 
p.  162,  ante. 

{d)  Parliamentary  and.  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  5. 

(e)  In  Fryer  v.  Bodenliam  (1869),  L,  E.  4  C.  P.  529,  the  claimants  had  occu- 
pied during  the  qualifying  period  one  of  several  houses  known  as  Lord 
Ooningsby's  hospital  (founded  1614),  had  been  separately  rated,  and  had  paid 
all  poor  rates  due  in  respect  thereof.  According  to  the  rules  the  occupiers, 
called  "servitors,"  who  were  subject  to  the  superintendence  of  a  corporal,  were 
nominated  by  A.,  the  owner  of  the  Coningsby  estates,  out  of  which  fixed 
payments  were  made  to  them.  A.  could  vary  the  rules.  The  servitors  paid  no 
rent,  and  clothes  and  coals  were  supplied  to  them  out  of  the  funds.  The  houses 
were  situate  in  a  quadrangle  entered  by  an  iron  gate,  the  key  of  which  was 
kept  by  the  corporal.  The  gate  was  locked  at  9  p.m.,  after  which  time  none  of 
the  inmates  could  go  beyond  the  limits  of  the  hospital  without  the  corporal's  leave. 
None  of  the  houses  had  ever  been  let  by  any  of  the  persons  appointed  to  them  ; 
but  a  garden  outside  the  hospital  and  appertaining  to  the  house  held  by  one  of 
the  inmates  had  been  let  by  him  because  he  was  too  old  to  cultivate  it  himself. 
When  a  man  was  appointed  to  one  of  the  houses  he  held  it  and  a  garden  near 
to  it  for  life,  and  could  not  be  disturbed  in  his  occupation  by  A.  or  anyone  else, 
except  for  murder  or  felony  or  the  like.  It  was  held  (following  Simpson  v. 
Wilkinson  (1844),  7  Man.  &  G.  50,  and  Roberts  v.  Percival  (1864),  18  C.  B.  (sr.  s.) 
36)  that  the  occupier  of  the  houses  in  question,  having  a  freehold  for  life,  occupied 
as  owners  (within  s.  3  of  the  Eepresentation  of  the  People  Act,  1867  (30  &  31 
Vict.  c.  102),  and  the  circumstance  of  the  endowment  being  more  or  less 
eleemosynary  in  its  character  did  not  deprive  them  of  the  franchise.  See  also 
pp.  145  et  seq,  ante. 

(/)  In  Heath  v.  Haynes  (1857),  3  C.  B.  (n.  s.)  389,  it  was  held  that  inmates  of 
charitable  institutions  appointed  for  life  subject  to  removal  for  breach  of  rules, 
and  rated  in  respect  of  their  several  occupations,  do  not  occupy  as  owners  or 
tenants. 

{y)  See  Heartley  v.  Banhs  (1858),  5  C.  B.  (n.  s.)  40  (Military  Knights  of 
Windsor).  It  is  to  be  noted  that  the  distinction  was  drawn  in  Fryer  v.  Boden- 
liam (1869),  L.  E.  4  0.  P.  529,  that  in  Heartley  v.  Banks,  supra,  the  houses  were 
in  the  possession  of  trustees.  See  Durant  v.  Kennett  (1869),  L.  E.  5  C.  P.  262 
(Naval  Knights  of  Windsor),  also  Bridgeiuater  v.  Durant  (1861),  11  C.  B. 
(n.  s.)  7  (Lay  Clerk  of  Windsor),  and  Freeman  v.  Gainsford  (1861),  11  C.  B. 
(n.  s.)  68. 

{h)  Loveridge  v.  Gardom  {Gillds  Case)  (1899),  1  Smith,  Eeg.  Cas.  186.  The 
claimant  in  this  case  occupied  with  his  wife  and  family  a  house  of  which  his  mother 
was  owner.  She  had  no  other  means  of  support.  She  was  entered  in  the  rate-book 
as  occupying  owner.  The  son  was  the  breadwinner  and  maintained  the  household 
and  paid  the  rates  and  taxes.  It  was  held  that  there  was  no  evidence  that  he 
occupied  as  owner  or  tenant.  But  in  a  similar  case  where  the  mother's  name 
was  on  the  rate-book — the  house  being  one  of  which  the  father,  then  deceased. 
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liable  to  pay  rent  may  be  regarded  as  a  tenant  (i) ;  and  so  may  a  tenant 
at  will  (k)  or  a  tenant  by  sufferance  (1).  It  the  occupier  loses  his 
interest  as  tenant  during  the  year  so  as  to  continue  in  possession 
merely  as  a  trespasser,  he  loses  his  qualification  (m) ;  but  a  change  in 
the  character  of  his  tenancy  does  not  disqualify  if  there  has  been  no 
breach  in  the  occupation  (n). 

350.  No  man  is  entitled  to  be  registered  as  a  voter  under  this  Joint 
franchise  by  reason  of  his  being  a  joint  occupier  of  any  dwelling- 
house  (o).  But  although  those  who  occupy  as  joint  owners  or  joint 
tenants  are  not  entitled  to  this  franchise,  they  may  be  entitled  to 
the  occupation  franchise  if  the  valae  of  the  dwelling-house  is 
sufficient  (p).  If  two  persons  are  in  fact  joint  owners  of  a  dwelling- 
house  they  cannot  qualify  for  the  household  franchise  by  occupying 
parts  of  the  house  separately  (q).  Whether  a  person  is  an 
inhabitant  occupier  as  owner  or  tenant  will  depend  upon  all  the 
circumstances  of  the  case(7')- 


Sect.  1. 

In  Parlia- 
mentary 
Elections. 


had  been  the  tenant — but  the  son  paid  the  rates  and  taxes  and  the  rent,  it 
was  held  that  there  was  evidence  that  the  son  occupied  as  tenant  {Loveridge  v. 
Gardom  [Matthews'  Case)  (1899),  ihid.  187). 

{i)  Lord  EussELL  of  Killowen  in  the  case  last  mentioned  applied  the  test  of 
whether  the  son  could  resist  a  claim,  for  rent,  and  answered  that  he  could  not. 
The  mere  fact  that  a  man  pays  the  rates  and  household  expenses  affords  no 
evidence  that  he  occupies  as  tenant  if  the  other  facts  point  to  the  conclusion  that 
his  wife  is  the  occupier  [Hall  v.  Michelmore  (1901),  65  J.  P.  759;  Prentice  y. 
Markham  (1892),  Fox  &  S.  Eeg.  Cas.  301).  Aliter  where  the  husband  had 
entered  into  a  legal  agreement  to  pay  his  wife  rent  for  the  premises  {Pearce  v. 
Merriman,  [1904]  1  K  B.  80).    See  also  Mibie  v.  Murray,  [1907]  S.  0.  396. 

(A:)  Ifackay  y.McGuire,  [1891]  1  Q.  B.  250. 

(I)  Holland  v.  Chambers  {O'Neiirs  Case  (1894),  29  I.  L.  T.  26. 

(m)  Strachan  v.  Binnie  (1888),  [1897]  W.  N.  99.  Weekly  tenants  who 
had  been  served  with  a  notice  to  quit  continued  in  possession  and  were  served 
with  a  summons  for  possessiou.  In  some  cases  before  the  decree,  and  in 
other  cases  after  it,  a  new  contract  of  tenancy  was  made,  by  which  it  was 
provided  that  the  new  tenancy  should  be  deemed  to  have  commenced  on  the 
expiration  of  the  old  one.  It  was  held  that  the  new  contract  was  not  capable 
of  relating  back  for  the  purposes  of  the  franchise,  and  that  none  of  the  weekly 
tenants  were  entitled  to  be  registered  [Holland  v.  Chambers  [Devine's  Case), 
[1894]  2  I.  E.  442). 

(/<)  Where  a  claimant  in  respect  of  the  occupation  of  a  house  in  a  borough  as 
a  yearly  tenant  was  adjudicated  a  bankrupt  during  the  qualifying  period,  and 
the  landlord  continued  to  receive  rent  from  him  and  allowed  him  to  continue 
in  undisturbed  possession  during  the  remainder  of  the  qualifying  period,  the 
court  decided  that  there  had  been  a  continuous  occupation,  the  claimant  being 
still  tenant  of  his  landlord  and  not  the  licensee  of  the  trustee  in  bankruptcy 
{Mackay  v.  McGuire,  [1891]  1  Q.  B.  250). 

(o)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  3.  See 
Milne  v.  Br  union,  [1909]  S.  C.  912, 

[p)  Druitt  V.  Gosliiuj  (1888),  58  L.  J.  (q.  b.)  109. 

iq)  Alexander  v.  Burke  (1887),  [1899]  W.  N.  178,  C.  A. 

(r)  Thus,  where  the  occupier  of  licensed  premises,  who  had  been  the  tenant  of 
the  premises,  entered  into  an  agreement  to  serve  the  owners  as  their  manager 
at  a  weekly  salary,  no  notice  to  determine  the  tenancy  being  given,  but  no 
further  rent  being  paid,  it  was  held  that  the  agreement  operated  as  a  surrender 
in  law  of  the  tenancy  of  the  premises  and  created  no  new  tenancy.  In  these 
circumstances  the  respondent  was  held  not  to  be  an  inhabitant  occupier  as 
owner  or  tenant,  but  to  be  entitled  only  to  the  service  franchise  [Kent  v.  Fraser, 
(1897),  61  J.  P.  359). 


168 


Elections. 


Sect.  1. 

In  Parlia- 
mentary 
Elections. 

Service. 


Tenant  of 
part  of  a 
house. 


Distinction 
between 
inhabitant 
occupiers  and 
lodgers. 


351.  Where  a  person  occupies  his  house  by  virtue  of  his 
service,  he  is  not  a  tenant  though  he  may  be  deemed  to  be  a  tenant 
for  the  purpose  of  the  parliamentary  franchise  (s),  and  the  test  to  be 
applied  in  deciding  whether  he  is  de  facio  an  occupier  as  tenant  or 
a  person  to  be  deemed  such  as  possessing  a  qualification  for  the 
service  franchise  is  whether  he  is  required  or  merely  permitted  so 
to  occupy  it  {t) . 

352.  Although  the  term  "  dwelling-house  "  includes  any  part  of 
a  house  separately  occupied  as  a  dwelling  as  above  stated,  yet  the 
dwelling-house  franchise  is  not  acquired  by  the  tenant  of  part  of  a 
house  thus  occupied  by  him  unless  he  occupies  independently  of  his 
landlord's  control  and  so  as  to  be  rateable  (m).  In  the  case  where 
he  actually  has  a  physically  separated  tenement,  whether  the 
houses  are  placed  side  by  side,  or  one  above  the  other,  as  in  the 
case  of  what  are  usually  termed  flats,  the  claim  will  be  in  ordinary 
cases  substantiated  (a).  Where,  however,  there  is  no  such  physical 
separation,  it  may  nevertheless  be  proved  that  the  person  in  question 
has  a  right  to  separate  control  of  a  separate  tenement  (b).  Exclu- 
sive use  does  not  necessarily  imply  exclusive  or  separate  occupa- 
tion (c). 

353.  In  practice  the  great  difficulty  is  to  decide  the  difference 
between  an  inhabitant  occupier  and  a  lodger,  the  distinction  depend- 
ing on  the  terms  on  which,  as  between  himself  and  his  landlord,  the 
tenant  occupies  ;  which  terms  have  to  be  ascertained  in  the  first 
instance  as  a  question  of  fact,  though  the  inference  to  be  drawn  from 


(s)  Eepresentation  of  the  People  Act,  1884  (48  &  49  Vict.  c.  3),  s.  3.' 

(t)  Thus,  in  Hughes  v.  Chatham  Overseers  (1843),  5  Man.  &  G-.  54,  the  master 
rope-maker  in  a  royal  dockyard  had  as  such  the  exclusive  use  as  part  remunera- 
tion for  his  services  of  the  premises  in  question,  no  part  thereof  being  used  for 
public  purposes,  and  he  lived  there  rent  free.  If  he  had  not  had  this  privilege 
he  would  have  received  an  allowance  for  his  house  in  addition  to  his  salary.  It 
was  held  that  be  occupied  as  tenant.  In  JDobson  v.  Jones  (1844),  5  Man.  &  G.  112, 
the  surgeon  of  a  hospital,  who  was  required  to  occupy  the  premises  in  question 
with  a  view  to  the  more  efficient  performance  of  his  duties,  was  held  not  to 
occupy  as  tenant.  In  the  Petersfielcl  Case  (1874),  2  O'M.  &  H.  94,  97),  a 
claimant  was  in  receipt  of  wages  at  the  rate  of  16s.  a  week,  from  which  Is. 
was  deducted  every  week  for  the  rent  of  the  house  in  which  he  lived.  His 
duty  was  to  look  after  the  cattle  on  the  farm,  but  this  he  could  not  do  unless  he 
lived  in  this  house.  It  was  held  that  he  occupied  as  tenant,  but  Mellok,  J., 
afterwards  said  that  he  "had  been  a  little  hasty"  in  allowing  the  vote.  See 
further  as  to  this  subject,  p.  172,  post. 

In  Marsh  v.  Estcourt  (1889),  24  Q.  B.  D.  147,  labourers  were  permitted,  but 
not  required,  to  live  in  cottages  on  the  farm  of  their  employers  on  the  terms 
that  they  were  to  give  up  possession  when  their  employment  ceased.  They  were 
either  charged  a  reduced  rent  or  had  the  rent  deducted  from  their  wages.  The 
rates  were  paid  by  their  employers,  and  the  names  of  the  claimants  appeared  in 
the  rate-book  as  occupiers.  It  was  held  that  they  occupied  not  by  virtue  of 
service,  but  as  householders;  see  also  Smithy.  Seghill  Overseers  (1875),  L.  E. 
10  Q.  B.  422  ;  Dover  y.Prosser,  [1904]  1  K.  B.  84;  note  (a),  p.  173,  post. 

(u)  Bradley  v.  Baylis  (1881),  8  Q.  B.  D.  195,  C.  A.  Jessel,  M.E.,  laid  it  down 
that  the  dominant  elements  are  (1)  rateability,  and  (2)  absence  of  control  over 
the  premises  by  the  landlord. 

(a)  Bradley  v.  Baylis,  suj)ra,  per  Bkett,  L.J.,  at  p.  232. 

(b)  Bradley  v.  Baylis,  supra  ;  Kent  v.  Fittall,  [1906]  1  K.  B.  60,  C.  A. 

(c)  Bradley  v.  Baylis,  supra,  per  BowEN,  J.,  at  p.  201. 
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the  facts  is  a  question  of  law  {d).  If  the  two  aforesaid  elements  of  (1) 
rateability  and  (2)  an  absence  of  control  by  the  landlord  over  the 
premises  can  be  found,  a  person  is  an  occupier  and  not  a  lodger  (e). 
The  principle  is  as  follows : — To  entitle  a  person  to  the  franchise  in 
respect  of  the  occupation  of  part  of  a  house  he  must  show  that  he 
occupies  it  separately.  If  another  person  is  really  in  control  of 
that  part  of  the  house,  the  person  living  in  it  has  not  a  separate 
occupation.  His  occupation  is  on  behalf  of  his  landlord,  and  he  is  a 
lodger.  On  the  other  hand,  if  by  agreement  with  his  landlord  he 
has  an  independent  occupation  which  the  landlord  cannot  control, 
his  occupation  is  that  of  a  tenant  and  entitles  him  to  the  franchise 
as  an  inhabitant  occupier,  provided  he  fulfils  the  other  necessary 
conditions.  It  cannot  be  affirmed  as  a  matter  of  law  that  the 
co-existence  of  the  landlord  as  an  occupier  of  another  and  a  distinct 
subject-matter  is  a  bar  to  the  claim  of  the  tenant  to  a  separate 
tenancy,  any  more  than  if  the  landlord  lived  next  door  or  in  the 
next  street.  The  law  has  created  a  thing  which  is  capable  of  being 
the  subject-matter  of  a  separate  tenancy,  and  the  only  bar  to  a  claim 
in  respect  of  it  is  that  it  has  not  been  occupied  in  such  a  way  as  to 
show  that  the  occupation  has  been  free  and  uncontrolled.  The 
occupation  may  be  subject  to  stipulations,  such  for  instance  as  would 
give  the  landlord  a  right  to  enter  the  tenement  for  the  purpose  of 
repair,  but  that  is  compatible  with  an  independent  occupation 
such  as  would  give  this  franchise  to  the  tenant.  If  the  land- 
lord is  living  in  the  house,  that  fact  creates  a  presumption  that 
the  occupation  of  the  other  part  is  that  of  a  lodger  rather  than 
that  of  an  inhabitant  occupier.  But  while  that  is  the  inference  that 
may  be  drawn,  it  is  not  a  necessary  inference  of  law(/).  It  is  a 
question  of  fact  which  the  revising  barrister  (who  is  the  final  judge 
of  fact  in  all  cases  as  to  the  qualification  of  persons  to  be  placed 
upon  the  register  ($r))  must  decide  for  himself  upon  a  consideration 
of  all  the  circumstances — whether  there  is  an  absence  of  control  in 
the  sense  above  explained  {li).  Everything  will  depend  on  the  exact 
circumstances  of  the  case  (i) . 

{d)  Kent  v.  Fittall,  [1906]  1  K,  B.  60,  0.  A.  As  to  the  distinction  between 
an  inhabitant  occupier  and  a  lodger,  see  also  p.  175,  post,  and  M'Bride  v.  Bryans, 
[190S]  2  I.  R.  329,  0.  A. ;  Milne  v.  Brunton,  [1909]  8.  C.  912,  and  compare 
Steele  v.  Mahon,  [1910]  2  I.  E.  207. 

(e)  Bradley  v.  Baylis  (1881),  8  Q.  B.  D.  195,  C.  A. 

(/)  Kent  V.  Fittall,  supra,  per  Collins,  M.E.,  at  p.  67.  Similarly  Morfee  v. 
Novis  (188J),  8  Q.  B.  D.  195,  C.  A.  The  Irish  case  McLaughlin  v.  Chambers,  [1896] 
2  I.  E.  497,  C.  A.,  supports  the  view  that  control  is  the  deciding  principle. 

{g)  See  p.  248,  post. 

(h)  Kent  v.  Fittall  (No.  2),  [1908]  2  K.  B.  933,  C.  A. 

(i)  In  Kirhy  v.Biffen  (1881),  8  Q.  B.  D.  195,  0.  A.,  where  a  house  was  entirely- 
let  out  in  small  tenancies,  the  use  of  the  passages,  staircase,  street  door,  and 
usual  conveniences  was  in  common  ;  the  landlord,  and  not  the  tenant,  was 
rated,  and  the  landlord  did  all  the  repairs  inside  and  out,  but  he  did  not  reside 
in  the  house,  nor  did  he,  save  as  aforesaid,  retain  the  control  and  dominion 
over  the  house  or  render  any  services  to  any  of  the  tenants.  It  was  held  that 
the  tenant  occupied  as  a  tenant.  In  Anchetill  v.  Baylis  (1882),  10  Q.  B.  D. 
577,  C.  A.,  the  facts  were  somewhat  similar,  with  the  exception,  that  during  the 
qualifying  period  the  tenant  of  one  of  the  rooms  other  than  the  claimant's, 
relinquished  his  tenancy  and  gave  up  the  key  of  his  room  and  his  front  door 
key  to  the  landlord,  who  thereupon  took  the  usual  steps  to  obtain  a  new  tenant 
of  the  vacant  room.    It  was  held  that  this  did  not  give  the  landlord  such  control  of 
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Sect.  1.        354.  To  qualify  for  the  household  franchise  it  must  be  also 
InParlia-    shown  that  the  occupier  has  during  the  time  of  his  occupation 
mentary     been  rated  (/c)  as  an  ordinary  occupier  in  respect  of  the  premises  so 
Elections,    occupied  by  him  to  all  rates,  if  any,  made  for  the  relief  of  the  poor 
Eating  respect  of  the  said  premises  (Z). 

necessary.  Since  1867  the  general  rule  of  law  has  been  that  the  occupier 

ought  to  be  rated  instead  of  the  owner  (m) ;  but  in  certain  cases 
the  owner  may  be  rated  instead  of  the  occupier  (w).  Every  payment 
of  a  rate  by  the  occupier,  notwithstanding  that  the  amount  may  be 
deducted  from  his  rent,  and  every  payment  of  a  rate  by  the  owner, 
whether  he  is  himself  rated  instead  of  the  occupier  or  has  agreed 
with  the  occupier  or  with  the  overseers  to  pay  such  rent,  and 
notwithstanding  any  allowance  or  deduction  which  the  overseers 
are  empowered  to  make  from  the  rates,  is  to  be  deemed  a  payment 
of  the  full  rate  for  the  purpose  of  any  qualification  or  franchise  which, 
as  regards  rating,  depends  upon  the  payment  of  the  poor  rate  (0). 

How  rate-  355.  The  overseers  in  making  out  the  poor  rate  must  in  every 
book  to  be  case,  whether  the  rate  is  collected  from  the  owner  or  from  the 
occupier,  or  the  owner  is  liable  to  the  payment  of  the  rate  instead 
of  the  occupier,  enter  in  the  occupiers'  column  of  the  rate-book  the 
name  of  the  occupier  of  every  rateable  hereditament,  and  such 
occupier  is  to  be  deemed  to  be  duly  rated  for  any  qualification  or 
franchise.  If  an  overseer  negligently  or  wilfully  and  without  reason- 
able cause  omits  the  name  of  the  occupier  of  any  rateable  heredita- 
ment from  the  rate,  or  negligently  or  wilfully  misstates  any  name 
therein,  he  will  be  liable  on  summary  conviction  to  a  penalty  not 
exceeding  £2 ;  but  any  occupier  whose  name  has  been  so  omitted 
is,  notwithstanding  such  omission,  entitled  to  every  qualification 
and  franchise  depending  on  rating  in  the  same  manner  as  if  his 
name  had  not  been  so  omitted  (j?).  This  applies  both  to  cases 
where  the  owner  is  liable  by  agreement  Avith  the  overseers  or  by 
order  of  the  local  authority  to  pay  the  rates,  and  to  cases  where  he 
is  liable  by  agreement  with  the  occupier  to  pay  them  (q). 


the  -whole  house  that  the  other  tenants  became  lodgers  (Brett,  L.  J.'s,  judgment 
in  Bradley  v.  BayJis  (  (1881),  8  Q.  B.  D.  195,  0.  A.)  questioned).  A  man  has 
not  separate  occupation  when  another  has  the  right  to  pass  through  his  rooms  to 
reach  another  part  of  the  house  {M'Bride  v.  Bryans,  [1908]  2  I.  E.  329,  C.  A. ; 
Steele  v.  Mahon,  [1910]  2  I.  E.  207,  C.  A.). 

(/<;)  A  description  in  the  rate-book  of  members  of  a  firm  by  the  name  of  the 
firm,  without  giving  the  names  of  the  members,  has  been  held  a  sufficient 
rating  of  the  members,  the  facts  of  the  case  leading  to  the  inference  that  they 
were  the  persons  intended  to  be  rated  {Little  v.  Penrith  Ouerseers  (1872),  L.  E. 
8  0.  P.  259).  The  court  were  equally  divided  as  to  whether  part  of  a  dwelling- 
house  separately  occupied  must,  to  acquire  the  franchise,  have  been  separately 
rated  to  all  rates  in  existence  during  the  qualifying  year  or  only  to  those  made 
during  such  period  (Boon  v.  Hoiuard  (1874),  L.  E.  9  0.  P.  277). 

(Z)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  3 ; 
Eepresentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  s.  2. 

(m)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  7. 

{n)  See  title  Bates  and  Eating,  for  compounding,  and  generally  as  to  rating. 

(o)  Poor  Eate  Assessment  and  Collection  Act,  1869  (32  &  33  Vict.  c.  41),  s,  7. 

ip)  Ihid.,  s.  19. 

{(})  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  tSc  42  Vict.  c.  26), 
s.  14;  Barton  v.  BirmiiujJiam  Taiun  Clerk  (1878),  2  Hop.  &  Colt.  393.  This 
appears  only  to  apply  where  someone  is  rated.    Where  the  premises  are  not  rated 
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356.  If  the  overseers  neglect  or  refuse  to  enter  in  the  rate- 
book the  name  of  any  person  who  occupies  any  premises  as  owner 
or  tenant,  such  person  may  claim  to  be  rated  (r),  and  upon  his  so 
claiming  and  actually  paying  or  tendering  on  or  before  the  20th 
day  of  July  the  full  amount  of  the  rate  (if  any)  due  in  respect  of 
the  premises  on  the  preceding  5th  day  of  January,  he  is  entitled  to 
be  rated  or  to  have  his  name  put  in  the  rate-book,  and  to  be 
registered  (other  requirements  being  satisfied)  ;  and  in  case  the 
overseers  on  such  claim  being  made  neglect  or  refuse  to  enter  his 
name,  he  is  nevertheless  deemed  to  have  been  rated  from  the  period 
at  which  the  rate  in  respect  of  which  he  claims  was  made  (s). 

357.  In  order  to  qualify  for  successive  occupations  (t)  a  person 
must  have  paid  all  rates  payable  by  him  up  to  the  5th  day  of 
January  in  respect  of  any  of  the  premises,  but  he  need  not  himself 
have  been  rated  in  respect  of  any  occupation  subsequent  to  the 
original  one,  provided  a  rate  has  in  fact  been  made  and  someone 
has  paid  (a).  When  (as  often  happens  where  a  person  goes  into  a 
new  house  late  in  the  qualifying  period)  no  rate  for  the  premises  is 
made  at  all,  and  no  claim  to  be  rated  is  made,  the  occupier  is  not 
qualified  (&). 

358.  Where  a  dwelling-house  (c)  is  exempt  by  law  (d)  from  being 
rated,  on  the  ground  that  it  belongs  to  or  is  occupied  on  behalf  of 
the  Crown  or  on  any  other  ground,  a  man  who  inhabits  such  a 
dwelling-house  is  not  disqualified  for  being  registered  by  reason  that 
no  one  is  rated  in  respect  of  such  house,  and  no  rates  are  paid  in 
respect  of  it ;  but  in  spite  of  these  facts  the  overseers  must  enter 
the  house  and  the  name  of  the  occupier  in  the  rate-book  (e). 

359.  An  occupier  is  not  entitled  to  this  franchise  unless  the  rates 
payable  in  respect  of  the  qualifying  premises  have  been  paid,  even 
though  the  owner,  and  not  the  occupier,  is  the  person  liable  to  pay 
the  rates  and  though  no  notice  of  the  rates  being  in  arrear  has 

at  all,  see  next  paragraph.  For  the  duties  of  overseers,  see  pp.  196  et  setj.,  past, 
and  titles  Poor  Law  ;  Eates  and  Eating. 

(r)  The  claim  may  be  served  on  an  overseer  or  on  a  properly  appointed 
assistant-overseer  {Gaunter  v.  Addams  (1863),  15  C.  B.  (n.  s.)  512).  It  need 
not  be  in  any  particular  form,  but  must  be  so  specific  as  to  enable  the  over- 
seers to  identify  the  premises  {Torish  v.  Moore  (1894),  29  I.  L.  T.  25).  The 
claim  may  be  made  in  respect  of  the  occupation  of  i^art  of  a  house  {Allchurch 
v.  Hendon  Union,  [1891]  2  Q.  B.  436;  see  Thompson  v.  TFarcZ  (1871),  L.  E. 
6  C.  P.  327).     See,  for  rating  generally,  title  Eates  and  Eating. 

(s)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  30.  Com- 
pare Compound  Householders  Act,  1851  (14  &  15  Yict.  c.  14),  s.  1  ;  Poor  Eate 
Assessment  and  Collection  Act,  1869(32  &  33  Vict.  c.  41),  s.  19;  Parliamentary 
and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  14, 

{t)  See  title  Eates  and  Eating. 

(a)  Palmer  v.  Wade,  [1894]  1  Q.  B.  268  ;  Wade  v.  Perlcins  (1893),  Fox  &  S. 
Eeg.  338  ;  M'Gaffigan  v.  Riddall  (1890),  28  L.  E.  Ir.  257.  As  to  liability  for 
rates  where  there  is  a  change  of  occupation  within  the  period  for  which  a  rate 
is  made,  see  the  Poor  Eate  Assessment  and  Collection  Act,  1869  (32  &  33  Vict, 
c.  41),  s.  16,  and  title  Eates  and  Eating. 

{h)  Pitts  V.  Michelmore,  [1909]  2  K.  B.  244,  C.  A. 

(c)  Note  that  this  provision  does  not  apply  to  the  occupation  franchise  in 
which  rating  is  always  necessary. 

{d)  As  to  property  exempt  from  rating,  see  title  Eates  and  Eating. 
(e)  Eepresentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  s.  9  (9). 
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been  given  to  the  occupier  (/)  as  required  by  law  (g) .  Everything 
included  in  the  poor  rate  must  be  paid  in  full ;  for  example,  the 
education  rate,  which  is  part  of  the  poor  rate,  must  be  paid  (h). 
Actual  payment  of  the  rates  is  a  condition  precedent  to  registration 
in  respect  of  the  franchise  (i) .  Tender  is  not  equivalent  to  pay- 
ment even  though  refusal  of  the  tender  amounts  to  misconduct  on 
the  part  of  the  rate  collector  to  whom  the  tender  is  made  (k). 

"Whether  a  person  has  been  sufficiently  rated  and  whether  the 
rates  have  been  paid  are  questions  of  fact,  which  the  revising 
barrister,  who  is  the  final  judge  of  all  such  questions,  will 
decide  (l). 

360.  The  rate  to  be  paid  must  be  an  equal  amount  in  the  pound 
to  that  payable  by  other  ordinary  occupiers  (m) ;  therefore  if  an 
owner  pays  for  the  occupier  a  less  amount,  as  the  result  of  an  illegal 
composition  with  the  overseers,  the  occupier  is  not  entitled  to  be 
registered,  even  though  the  landlord  afterwards  voluntarily  pays 
the  excess  (n). 

361.  All  rates  which  the  occupier  is  bound  to  pay  in  order  to  be 
qualified  for  this  franchise  must  be  paid  on  or  before  the  20th  day 
of  July  in  the  year  of  registration  (o)  ;  and  the  rates  of  which  it  is 
necessary  to  show  payment  are  those  made  and  allowed  after  the 
5th  day  of  January  of  the  year  preceding  the  qualifying  year  and 
payable  up  to  the  5th  day  of  January  of  the  qualifying  year  (p). 


362. 


(b)  The  Service  Franchise. 
A  man  who  himself  inhabits  any  dwelling-house  in  either 


a  county  or  a  borough  by  virtue  of  any  office,  service,  or  employment, 
which  dwelling-house  is  not  inhabited  by  any  person  under  whom 
such  man  serves  in  such  office,  service,  or  employment,  is  deemed 
for  the  purposes  of  the  franchise  to  be  an  inhabitant  occupier  of 
such  dwelling-house  as  a  tenant  (q).  The  test  whether  a  person 
is  entitled  to  the  ordinary  household  franchise  or  to  the  service 
franchise  (?•)  is  whether  he  is  or  is  not  required  by  the  terms  of  his 

(/)  It  was  so  held  by  the  Irish  court  in  Clarke  y.  Buchanan  {Carlin's  Case) 
(1886),  [1898]  W.  N.  109. 

(g)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  28. 

(A)  A  poor  rate  including  an  education  rate  having  been  duly  made,  an 
occupier  refused  to  pay  the  education  rate.  It  was  held  that  he  was  not 
entitled  to  be  registered  as  a  voter  {Ash  v.  NichoU,  [1905]  1  K.  B.  139). 

(i)  Kennedy  v.  Buchanan,  [1903]  2  I.  E.  484,  C.  A. 

(/«)  Ihid. ;  and  compare  Bishop  v.  Smedley  (1846),  2  C.  B.  90. 

(/)  Fcmell  V.  Jmes  (1864),  18  0.  B.  (n.  s.)  83. 

(m)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  3. 
(n)  Durant  v.  Withers  (1873),  L.  E.  9  C.  P.  257. 

(o)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  3. 

(p)  Ibid.;  CiUl  y.  Austin,  Austin  v.  Cull  (1872),  L.  E.  7  0.  P.  227,  229 
{Abel  V.  Lee  (1871),  L.  E.  6  C.  P.  365,  was  there  distmguished). 

{q)  Eepresentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  s.  3.  Those  persons 
are  to  be  "  deemed"  to  be  occupiers  as  tenants  who  were  decided  not  actually 
to  be  such  in  ClarJc  v.  Bury  St.  Edmunds  Overseers  (1856),  1  0.  B.  (n.  S.)  23  ; 
Fox  v.  Dalby  (1874),  L.  E.  10  0.  P.  285.  A  break  of  inhabitancy  by  absence 
has  the  same  effect  on  the  service  franchise  as  on  the  household  franchise 
{Larcombe  v.  Simey,  [1907]  1  Iv.  B.  139;  and  see  p.',165,  ante). 

(r)  The  importance  of  the  distinction  lies  in  the  fact  that  if  he  is  entitled  only 
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employment  or  by  the  nature  of  his  duties  to  occupy  the  premises. 
If  he  is  merely  permitted  but  not  obliged  to  occupy  the  premises 
while  he  renders  the  service,  then  he  does  not  occupy  by  virtue  of 
such  service,  and  is  entitled  to  the  ordinary  household  franchise, 
but  where  the  nature  of  his  duties  makes  it  necessary  for  him  to 
occupy  the  premises  (s),  or  where  he  is  required  to  so  occupy  by  his 
contract  of  service,  then  he  is  entitled  to  the  service  franchise 
only  (a).  It  is  necessary  for  this  qualification  that  the  actual 
employer  of  the  claimant  should  not  himself  inhabit  the  house ; 
but  a  claimant  is  not  disqualified  by  the  residence  in  the  house 
of  a  superior  servant,  whose  orders  to  some  extent  he  is  bound  to 
obey  (b).  Where  a  person  is  in  the  service  of  the  Crown  and 
occupies  a  dwelling-house  by  virtue  of  such  service,  he  may  be 
entitled  to  this  franchise ;  and  it  is  immaterial  that  his  superior 
officer  occupies  another  part  of  the  premises  (c).  But  in  all  cases, 
although  a  "  dwelling-house  "  includes  part  of  a  house  where  that 
part  is  occupied  separately  as  a  dwelling,  and  the  fact  of  another 
occupier  having  joint  use  of  some  other  part  does  not  prevent  the 
first  part  from  being  occupied  otherwise  than  separately  (d),  it  is 
necessary  for  the  person  claiming  this  franchise  to  show  such  an 
absence  of  control  by  any  other  person  over  the  premises  as  to 
constitute  an  exclusive  occupation  (e). 

to  the  service  franchise  his  occupation  does  not  qualify  him  for  the  municipal 
vote.    See  p.  189,  post.    See  also  Kent  v.  Fraser  (1897),  61  J.  P.  359. 

(s)  E.g.,  a  gamekeeper  required  to  occupy  a  lodge  in  the  centre  of  the  pre- 
serves in  order  to  protect  his  employer's  game  [Petersfield  Case  (1874),  2  O'M.  & 
H.  94,  per  Mellor,  J.,  at  p.  98). 

[a)  Dover  v.  Prosser,  [1904]  1  K.  B.  84.  In  this  case  a  schoolmaster  was  per- 
mitted but  not  required  to  reside  in  a  certain  house  so  long  as  he  held  the 
appointment  of  schoolmaster.  No  deduction  was  made  in  his  salary  on  account 
of  his  residing  in  the  house,  nor  was  it  necessary  for  him  to  reside  in  the  house 
in  order  to  perform  his  duties.  It  was  held  that  he  was  entitled  to  the  household 
franchise  (see  Marsh  v.  Estcourt  (1889),  24  Q.  B.  D.  147).    See  p.  168,  aiite. 

[h)  An  industrial  trainer  employed  by  guardians  was  allowed  as  part  of  his 
salary  to  have  the  exclusive  occupation  of  a  sitting-room  and  bedroom  in  the  main 
building  of  the  workhouse  ;  the  guardians  used  another  room  for  a  board-room ; 
the  master  lived  in  other  rooms  in  the  building.  Although  the  trainer  could 
not  stay  out  after  9  p.m.  without  the  master's  permission,  the  master  had  no 
power  to  suspend  or  dismiss  him,  but  could  only  report  to  the  guardians.  It 
was  held  that  the  trainer  was  an  inhabitant  occupier  under  the  above  section, 
inasmuch  as  the  workhouse  was  not  inhabited  by  the  guardians  and  the  trainer 
was  not  serving  under  the  master  so  as  to  disqualify  him  {Adams  v.  Ford  (1885), 
16  Q.  B.  D.  239;  see  also  Colquhoun  v.  Young  (1897),  25  R.  (Ct.  of  Sess.)  101. 

(c)  In  Atkinson  v.  Collard  (1885),  16  Q,.  B.  D.  254  (similarly  Sedgwick  v.  Neville 
(1885),  ibid.),  a  non-commissioned  officer  occupying  rooms  in  barracks  was  held 
to  be  qualified. 

(d)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  5. 

(e)  In  Strihling  v.  Halse  (1885),  16  Q.  B.  D.  246,  a  shop  assistant  occupied 
exclusively,  by  virtue  of  his  employment,  a  furnished  bedroom  in  a  dwelling- 
house  belonging  to  his  employer.  The  house  contained  other  bedrooms  similarly 
inhabited  by  other  persons  in  the  employment,  and  a  dining-room  where  the 
assistants  took  their  meals  in  common.  The  inmates  had  no  keys  to  their  rooms. 
The  employers  did  not  inhabit  the  house,  but  had  a  resident  caretaker,  who 
executed  general  control,  and  a  resident  servant,  not  under  the  order  of  the 
assistants,  who  did  the  domestic  service.  In  this  case  it  was  held  that  there 
was  sufficient  inhabitancy  of  a  dwelling-house  to  qualify  (followed  in  M'Baid 
V.  Bulmer,  [1907]  2  I.  R.  345).  But  this  view  was  dissented  from  in  the 
Irish  case  of  Zadd  v.  0' Toole,  [1904]  2  I.  E.  389,  C.  A.;  see  also  M'Quade  y. 
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As  has  been  stated  (/)  the  occupation  of  different  premises  in 
immediate  succession  by  any  person  as  owner  or  tenant  during  the 
twelve  calendar  months  previous  to  the  15th  day  of  July  in  the  year 
of  registration  has  the  same  effect  in  qualifying  such  person  to  vote 
as  a  continued  occupation  of  the  same  premises  A  different 
character  of  the  occupancy  is  immaterial,  so  that  if  the  first  of  two 
houses  so  occupied  in  immediate  succession  be  occupied  by  virtue  of 
service  and  the  second  as  a  householder,  the  occupier  will  be  duly 
qualified  for  the  parliamentary  franchise  (/«)• 

"Where  a  man  inhabits  a  dwelling-house  by  virtue  of  any  service 
in  the  sense  above  considered  so  as  to  be  deemed  to  be  an  inhabitant 
occupier  of  such  dwelling-house  as  tenant,  and  another  person  is 
rated  or  liable  to  be  rated  for  such  dwelling-house,  the  rating  of  such 
other  person  is  deemed  to  be  that  of  the  inhabitant  occupier  for  the 
purpose  of  qualifying  for  this  franchise  (i). 

(iv.)  The  Lodger  Francliise. 

363.  In  order  to  qualify  for  registration  under  the  lodger 
franchise  as  a  parliamentary  voter  in  any  county  or  borough,  the 
claimant  must  show  that  as  a  lodger  he  has  occupied  separately 
and  as  sole  tenant  {k)  and  has  resided  in  lodgings  (l)  for  the 

Charlton,  [1904]  2  I.  E.  383,  0.  A.  ;  Strihling  v.  Halse,  supra,  was  commented 
on  adversely  by  Lord  EirssELL  OF  KiixowEN,  C.J.,  iuBarnettY.  Hickmott,  [1895] 
1  Q.  B.  691,  -where  the  case  turned  upon  the  construction  of  s.  5  of  the  Parlia- 
mentary and  Municipal  Eegistration  Act,  1878  (41  &  42  Yict.  c.  26).  A  policeman 
occupied  exclusively  a  cubicle  in  the  dormitory  of  a  police  barrack.  The 
cubicle  was  separated  from  the  other  cubicles  by  a  partition,  but  was  open  at 
the  top.  The  passage,  ventilation  and  atmosphere  of  the  dormitory  were 
common  to  the  whole  dormitory.  Each  man  was  entitled  to  lock  up  his  ' 
cubicle.  It  was  held  that  the  cubicle  was  not  "part  of  a  house  separately 
occupied  as  a  dwelling"  within  s.  5  of  the  above-mentioned  Act.  Wills,  J., 
said :  "  Strihling  v.  Halse  has,  I  think,  gone  to  the  extreme  length  to  which 
such  cases  can  be  carried  and  cannot  be  considered  as  governing  any  case 
which  goes  beyond  the  facts  of  that  case.  It  cannot,  I  think,  be  considered  an 
altogether  satisfactory  decision."  In  Chitterbuck  v.  Taylor,  [1896]  1  Q.  B.  395, 
C.  A.,  the  facts  were  substantially  the  same  as  in  Barnett  v.  Hickmott,  supra.  The 
policemen  had  cubicles  of  the  same  description  as  therein  ;  they  were  subject  to 
the  superintendent,  who  had  power  to  impose  restrictions  on  the  use  of  the 
cubicles  {Barnett  v.  Hickmott,  supra,  was  followed  by  Lord  EsHEB,  M.E.,  and 
Lopes,  L.J.  (Eigby,  L.J.,  dissenting)).  In  Laskey  v.  Michelmore  (1908),  98 
L.  T.  105,  a  coachman  occupied  rooms  over  the  stables  of  his  master.  No  part 
of  the  building  containing  the  rooms  and  the  stables  was  inhabited  by  the  master. 
By  his  contract  of  service  the  man  was  required  to,  and  did  in  fact,  take  his  meals 
with  the  other  servants  in  the  adjoining  house  inhabited  by  his  master.  It  was 
held  that  he  was  entitled  to  the  parliamentary  franchise.  See  also  Bannon  v. 
Hanrahan,  [1900]  2  I.  E.  455,  0.  A. 
( /  )  See  p.  165,  ante. 

(g)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Yict.  c.  102),  s.  26. 

(/i)  Nicholson  Y.  Yeoman  (1889),  24  Q.  B.  D.  145,  per  Lord  Coleridge,  C.J., 
at  p.  146.  See  p.  165,  ante.  See  Torish  v.  Clark  {MonagJian's  Case)  (1885), 
[1897]  W.  N.  102. 

(i)  Eepresentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  s.  9  (8). 

(k)  It  is  clear  that  the  word  "  tenant "  here  bears  a  different  and  more  popular 
meaning  than  it  does  in  the  phrase  "owner  or  tenant"  as  applied  to  the 
household  franchise,  see  Thompson  v.  Ward  (1871),  L.  E.  6  0.  P.  327,  per 
BoviLL,  C.J.,  at  p.  357. 

(1)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  4 ; 
Eepresentation  of  the  People  Act,  1884  (48  Vict.  c.  3),  s.  2.  "Lodgings" 
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twelve  months  preceding  the  15th  day(??i)  of  July  in  the  year  of  J'Ect.  i. 

registration,  such  lodgings  being  part  of  one  and  the  same  dwelling-  In  Parlia- 

house  and  of  a  clear  yearly  value,  if  let  unfurnished,  of  £10  mentary 

or  upwards.  Also  it  must  be  shown  that  he  has  claimed  to  be  Elections, 
registered  as  a  voter  at  the  next  ensuing  registration  of  voters  (jt)- 

364.  This  franchise  is  conferred  on  a  man  who  is  a  tenant  of  Who  is  a 
the  description  of  "  lodger  "  as  distinguished  from  a  tenant  who  is  ^ 

an  inhabitant  occupier  (o).  It  is  extremely  difficult  to  draw  the 
line  between  these  two  classes  ;  but  the  word  "  lodger  "  involves  a 
personal  relation  existing  between  the  lodger  and  his  landlord  {j)), 
and  some  degree  of  control  by  the  landlord  over  the  manner  of  the 
lodger's  occupation  of  the  premises  (q).  A  lodger  must  occupy  the 
part  of  the  house  comprising  his  "  lodgings  "  under  a  contract,  and 
therefore  a  son  merely  permitted  to  occupy  rooms  in  his  father's 
house,  without  payment  and  under  no  agreement,  is  not  a  lodger  (r) . 

365.  The  lodgings  must  be  of  the  clear  yearly  value  of  £10  Value  of 
or  upwards  if  let  unfurnished  (s) .  This  value  is  a  question  lo'^gi'^gs- 
of  fact  to  be  decided  in  each  case  by  the  revising  barrister  (t) ; 


includes  any  apartments  or  place  of  residence,  whether  furnished  or  unfurnished, 
in  a  dweUing-house  (Parliamentary  and  Municipal  Eegistration  Act,  1878 
(41  &  42  Vict.  c.  26),  s.  5). 

(m)  Altered  from  the  iaat  day  of  July  by  s.  7  of  the  Parliamentary  and 
Municipal  Eegistration  Act,  1878  (40  &  41  Vict.  c.  26),  and  s.  12  of  the  Eegis- 
tration Act,  1885  (48  &  49  Vict.  c.  15). 

{n)  Hersant  v.  Halse  (1886),  18  Q.  B.  D.  412,  j^er  Lord  Coleridge,  C.J.  ; 
Jones  Y.  Kent  (1888),  22  Q.  B.  D.  204,  207.  In  Hersant  v.  Halse,  supra,  it  was 
held  that  neglect  to  make  a  claim  cannot  be  waived  by  the  overseers  publishing 
the  name  in  the  list  of  lodgers  (following  Cullen  v.  Patterson  {1885),  18  L.  E.  Ir. 
274  ;  and  distinguishing  Davies  v.  Hopkins  (1857),  27  L.  J.  (c.  P.)  6).  As  to  the 
claim,  see  p.  207,  post. 

(o)  For  the  distinction  between  a  lodger  and  an  inhabitant  occupier,  see 
p.  168,  ante. 

[p)  Anchetill  v.  Bayliss  (1882),  10  Q.  B.  D.  577,  C.  A.,  joer  Lindley,  L.J. 

\cj)  Bradletj  v.  Baylis  (1881),  8  Q.  B.  D.  195,  C.  A.  ;  Kent  v.  Fittal,  [1906] 
1  K.  B.  60,  C.  A.;  In_  Thompson  v.  TFard  (1871),  L.  _E.  6  C.  P.  327, 
BoviLL,  C.J.,  at  p.  360,  said :  "  Generally  speaking  a  lodger  is  a  person  whose 
occupation  is  of  part  of  a  house,  and  subordinate  to  and  in  some  degree  under 
the  control  of  a  landlord  or  his  representative,  who  either  resides  in  or  retains 
the  possession  of  or  a  dominion  over  the  house  generally,  or  over  the  outer  door, 
and  under  such  circumstances  as  that  the  possession  of  any  particular  part  of 
the  house  held  by  the  lodger  does  not  prevent  the  house  generally  being  in  the 
possession  of  the  landlord.  .  .  .  It  is  always  important,  in  determining  whether  a 
man  is  a  lodger,  to  see  whether  the  owner  of  the  house  retains  his  character 
of  master  of  the  house,  and  whether  he  occupies  a  part  of  it  by  himself  or  his 
servants,  and  at  the  same  time  retains  the  general  control  and  dominion  over 
the  whole  house  ;  and  this  he  may  do,  though  he  do  not  personallj'  reside  on 
the  premises."    See  also  p.  168,  aiite. 

(r)  Macdonald  v.  Dickson  (1888),  [1897]  W.  N.  123.  But  a  son  living  in  his 
father's  house  and  having  by  agreement  the  exclusive  use  of  lodgings  of  the 
required  value,  for  which  the  son  gives  neither  money  nor  money's  worth  is 
entitled  to  the  vote  {Broiun  v.  Martin  (1885),  [1897]  W.  N.  121).  A  shop 
assistant  occupying  a  room  in  the  house  of  his  employer  under  an  agreement 
to  pay  rent  and  not  as  part  of  his  duty  as  a  servant  is  a  lodger  {Bennett  v. 
Evans  (1892),  68  L.  T.  765). 

(s)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  4. 

{t)  Jenkins  v.  Grocott,  [1904]  1  K.  B.  374  ;  Hamilton  v.  Ferguson  (1897), 
[1899]  W.  N.  169. 
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Elections. 


Sect.  1.     and  the  only  true  test  of  value  is  what  the  lodgings  will  let  for 
In  Parlia-    where  the  landlord  gets  as  much  rent  as  he  can  and  the  lodger  pays 
mentary     as  little  as  he  can  (u).    The  rateable  value  of  the  house  in  which 
Elections,    the  lodgings  are  situate  is  an  element  of  value  which  may  be  taken 
into  account,  but  it  is  not  conclusive  proof  (?;),  and  the  situation  of 
the  house  and  all  circumstances  affecting  the  value  should  be 
considered  (w).    The  fact  that  the  lodger  in  addition  to  having  the 
exclusive  use  of  part  of  the  house  is  entitled  to  the  joint  use  with 
any  other  person  of  some  other  part,  does  not  cause  him  to  occupy 
his  part  other  than  separately  (x).    But  in  considering  the  value  of 
the  lodgings  only  that  part  of  the  lodgings  are  to  be  taken  into 
account  of  which  he  has  the  exclusive  use ;  so  that  if  that  part  is 
less  than  the  required  value  he  cannot  add  to  its  value  the  value  of 
the  part  of  which  he  has  the  joint  use  in  order  to  qualify  for  the 
vote  (y). 

Nature  of  366.  The  person  claiming  this  franchise  must  have  occupied 

occupation.  the  same  lodgings  during  the  qualifying  year  (a) ;  but  lodgings 
occupied  by  a  person  in  any  year  or  in  two  successive  years  are  not 
to  be  deemed  different  lodgings  by  reason  only  that  in  that  year  or 
in  either  of  those  years  he  has  occupied  some  other  rooms  or  place 
in  addition  to  his  original  lodgings  (6).  And  for  the  purpose  of 
qualifying  a  lodger  to  vote,  the  occupation  in  immediate  succession 
of  different  lodgings  of  the  requisite  value  in  the  same  house  has 
the  same  effect  as  continued  occupation  of  the  same  lodgings  (c). 
Joint  Again,  where  lodgings  are  jointly  occupied  by  more  than  one 

occupiers.  lodger  and  the  clear  yearly  value  of  the  lodgings  if  let  unfurnished 
is  of  an  amount  which,  when  divided  by  the  number  of  the  lodgers, 
gives  a  sum  of  not  less  than  £10  for  each  lodger,  then  each  such 
lodger,  if  otherwise  qualified,  is  entitled  to  be  registered  and  to 
vote  as  a  lodger,  provided  that  not  more  than  two  persons  being 
such  joint  lodgers,  are  entitled  to  be  registered  in  respect  of  such 
joint  occupation  {d). 


(w)  M'Crea  v.  Buchanan  (1889),  [1898]  W.  K  112.  In  this  case  the  house 
was  rated  at  £2  15s.  only,  but  £12  a  year  was  paid  for  unfurnished  lodgings  by 
a  curate  who  would  have  found  it  difficult  to  find  any  other  lodgings  in  the 
village.  Probably  no  one  but  a  curate  would  have  desired  to  lodge  in  the 
village,  so  that  the  lodgings  had  a  special  value  to  a  special  class  of  tenant. 
It  was  held  that  the  curate  was  entitled  to  be  registered.  At  the  same  time  it 
was  pointed  out  that  the  real  test  is  "  value,"  not  the  rent  actually  paid. 

(v)  Jenkins  v.  Orocott,  [1904]  1  K.  B.  5374.  In  that  case  the  rateable  value  of 
the  house  was  less  than  the  amount  alleged  to  have  been  paid  by  the  lodger. 

[w)  Ibid, 

(x)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  5. 

[y)  Eay's  Case  {Gallagher  v.  Eay)  (1892),  [1897]  W.  N.  134  ;  Gray  v.  Deuchar, 
(1890),  [1897]  W.  N.  123. 

(a)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  4. 

(6)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  6  (1). 

(c)  Hid.,  s.  6  (2).  There  is  no  provision  for  any  person  qualifying  for  a 
parliamentary  vote  by  successive  occupation  of  lodgings  in  different  houses, 
see  p.  165,  ante. 

[d)  Hid.,  s.  6  (3).  Where  there  are  more  than  two  joint  lodgers,  the  law 
provides  no  machinery  for  selecting  the  two  who  are  to  be  registered.  The  wife 
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367.  The  claimant  must  also  have  resided  in  the  lodgings  during     Sect.  i. 
the  qualifying  year  (e) .    It  is  not  necessary,  however,  that  he  should    In  Parlia- 
have  actually  lived  uninterruptedly  in  the  lodgings  during  the  mentary 
whole  period,  or  that  the  lodgings  should  be  his  only  place  of  Elections, 
residence ;  it  is  quite  sufficient  if  he  has  the  power  to  occupy  the  Residence, 
lodgings  when  he  pleases  (/). 

(v.)  Beserved  Rights. 
(a)  Counties. 

368.  With  regard  to  counties,  any  person  seized  on  the  7th  day  Freeholders 
of  June,  1832,  for  his  own  life,  or  for  the  life  of  another,  or  for  j^^j^grftance 
any  lives  whatsoever,  of  any  freehold  lands  or  tenements  in  respect 

of  which  he  then  had  the  right  to  vote  (g),  or  in  respect  of  which 
but  for  the  Kepresentation  of  the  People  Act,  1832  (h),  he  might 
acquire  the  right  to  vote,  was  given  by  the  Act  the  right  to  retain 
or  acquire  such  right  so  long  as  he  should  be  so  seized  of  the 
same  lands  or  tenements,  provided  he  be  duly  registered  according 
to  law  (i).  Hence  it  appears  that  a  male  infant  seized  of  an  estate 
for  life  or  lives  in  lands  or  tenements  of  the  value  of  40s.  a  year  on 
7th  June,  1832,  and  coming  of  age  after  that  date,  acquired  the 
right  to  vote  on  coming  of  age,  and  retains  that  right  so  long  as 
he  remains  seized  of  the  qualifying  property  and  continues  to  be 
duly  registered.  As  such  a  person  in  the  year  1910  need  only  be 
seventy-eight  years  of  age,  there  may  be  still  some  surviving  who 
possess  this  qualification. 


of  a  man  Kving  with,  him  in  lodgings  is  not  a  joint  lodger  with  him ;  nor  does 
a  man  occupying  lodgings  otherwise  than  separately  by  reason  of  his  wife  living 
with  him  in  such  lodgings  {Hamilton  v.  Faton  (1898),  [1899]  W.  N.  175). 

(e)  Eepresentation  of  the  People  Act,  1867  (30  &  '61  Vict.  c.  102),  s.  4  ;  see 
p.  164,  ante. 

if)  Taylor  v.  St.  Mary  Abbott  Overseers  (1870),  L.  E.  6  C.  P.  309;  Bondy. 
St.  George,  Hanover  Square  Overseers  (1870),  L.  E..  6  0.  P.  312.  In  the  last- 
mentioned  case,  Beett,  L.  J.,  quoted  with  approval  what  was  said  by  Erle,  C.  J., 
in  Poiuell  v.  Guest  (1865),  18  0.  B.  (n.  s.)  72,  80,  that  "in  order  to  constitute 
residence,  a  party  must  possess  at  least  a  sleeping  apartment,  but  that  an 
uninterrupted  abiding  at  such  dwelling  is  not  requisite,  and  that  absence,  no 
matter  how  long,  if  there  be  the  liberty  of  returning  at  any  time,  and  no 
abandonment  of  the  intention  to  return  whenever  it  may  suit  the  party's 
pleasure  or  convenience  so  to  do,  will  not  prevent  a  constructive  legal  residence." 
In  the  first  of  the  above  cases  the  claimant  was  an  attendant  upon  a  gentleman 
in  bad  health,  and  rooms  were  taken  for  him  in  the  same  house  as  the  gentle- 
man, in  which  he  might  and  usually  did  sleep.  He  also  had  lodgings  in  another 
place  where  his  wife  and  family  lived  and  where  he  could  sleep  at  any  time, 
and  where  he  did  sleep  at  least  once  a  week.  In  the  second  case  the  claimant 
had  lodgings  in  London  and  a  house  in  the  country,  which  he  kept  up  all  the 
year.  He  occupied  the  lodgings  for  short  periods  for  a  few  days  or  weeks 
whenever  he  chose,  but  lived  most  of  his  time  elsewhere.  In  each  case  the 
claimant  was  held  to  be  entitled  to  the  franchise  in  respect  of  the  lodgings. 
See  also  Falconer  v.  Dimlop  (1890),  W.  N.  [1897]  124;  Malcolm  v.  Broiune 
(1894)  W.  N.  [1897]  124. 

((/)  Before  the  Act  of  1832  all  freeholders,  whether  seized  of  estates  of 
inheritance  or  otherwise,  who  were  seized  of  lands  or  tenements  of  the  yearly 
value  of  40s.  were  entitled  to  vote  for  counties  (Stat.  (1429)  8  Hen.  6,  c.  7), 
p.  145,  ante. 

{h)  2  &  3  Will.  4,  c.  43. 

(i)  Ibid.,  s.  18.   As  to  the  need  of  registration,  see  p.  139,  ante. 
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Sect.  1. 

In  Parlia- 
mentary 
Elections. 

Before 
Eeform  Act, 
local  usages 
prevailed  in 
boroughs. 


Freemen, 


(b)  Boroughs. 

369.  Before  the  Reform  Act,  1832,  those  districts  only  were  called 
"  boroughs  "  which  sent  one  or  more  representatives  to  Parliament. 
A  "  city "  was  only  a  more  considerable  borough  possessing  a 
charter  and  being  the  centre  of  a  bishop's  see  {a). 

The  right  of  voting  for  representatives  of  such  cities  and  boroughs 
was  not  regulated  by  any  fixed  rule  uniformly  applying  to  the 
whole  country,  as  in  the  case  of  counties  ;  but  almost  every  city 
and  borough  had  a  right  of  voting  in  some  respects  peculiar  to 
itself,  and  which  right  could  only  be  ascertained  from  its  charters  or 
Acts  of  Parliament  and  by  inquiry  into  the  local  usages  prevailing  (&). 

Except  with  regard  to  burgesses  or  freemen,  freemen  and 
liverymen,  and  freeholders  and  burgage  tenants  (to  be  dealt  with 
presently),  all  rights  of  voting  other  than  those  conferred  by  the  Act 
were  abolished  (c)  ;  but  every  person  who  on  the  7th  day  of  June, 
1832,  had  a  right  to  vote  under  any  of  the  qualifications  abolished 
was  allowed  to  retain  such  right  so  long  as  he  retained  the 
qualification  and  satisfied  the  requirements  as  to  registration  {d). 
As  it  seems  to  be  established  that  no  person  still  survives  who  has 
retained  any  of  these  qualifications,  it  is  needless  to  enter  into  any 
description  of  their  incidents  (e). 

In  some  boroughs  freeholders  and  burgage  tenants  were  entitled 
to  vote ;  but  these  rights  also  were  extinguished,  except  in  the 
case  of  cities  and  towns  being  counties  of  themselves  (/),  and 
except  in  the  case  of  persons  who  had  acquired  the  right  to  vote 
on  or  before  1st  March,  1881,  or  who  acquired  it  between  that 
date  and  7th  June,  1832,  by  descent,  succession,  marriage,  marriage 
settlement,  devise,  or  promotion  to  any  benefice  in  a  church  or 
by  promotion  to  an  office  {g).  Such  persons  also  are  believed  to 
have  now  completely  died  out  (li). 

370.  In  many  boroughs  freemen  and  burgesses  had  and 
have  a  right  to  vote.  Such  freemen  who  were  admitted  or 
entitled  to  be  admitted  on  1st  March,  1831,  had  their  rights  reserved 
to  them  subject  to  registration  and  other  conditions  mentioned 
below  (i).  These  are  also  probably  extinct.  No  person  elected, 
made,  or  admitted  a  burgess  or  freeman  since  1st  March,  1831, 
otherwise  than  in  respect  of  birth  or  servitude,  is  entitled  to 


(a)  Westminster  was  an  exception,  for  it  seems  to  have  had  no  charter  and  to 
have  long  ceased  to  be  a  bishop's  see. 

V)  The  foregoing  is  abstracted  from  Hey  wood  on  Borough  Elections  (1797). 
c)  Such  persons  were  "Inhabitants,"  "Inhabitants  paying  scot  and  lot," 
"  Potwallers  "  etc.    See  Hey  wood  on  Borough  Elections. 

{d)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  33.  This 
section  was  repealed  by  the  Statute  Law  Eevision  Act,  1890  (53  &  54  Vict.  c.  33), 
but  by  s.  3  any  right  ah-eady  acquired  was  reserved. 

(e)  See  Rogers  on  Elections,  17th  ed.  (1909),  p.  168,  where  the  learned  editor 
states  that  after  careful  personal  inquiry  from  all  the  revising  barristers  in 
England  he  has  come  to  the  conclusion  that  these  voters  are  extinct. 
/)  See  p.  179,  'post. 

g)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  35. 
(A)  See  Eogers  on  Elections,  17th  ed.,  p.  168. 

(V)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  32. 
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vote  or  be  registered  (k).  But  every  person  admitted  a  freeman 
since  that  date  in  respect  of  servitude  (Z),  or  admitted  since  that 
date  in  respect  of  birth  where  his  right  is  derived  from  a  person 
who  was  a  freeman  or  entitled  to  be  admitted  a  freeman  on  1st 
March,  1831  (vi),  continues  entitled  to  vote  in  an  election  for  a 
member  of  Parliament  for  any  such  borough  {n).  He  must,  however, 
be  duly  registered  (o)  ;  and  he  can  only  be  registered  provided  he 
is  on  the  15th  July  (p)  in  the  year  of  registration  qualified  in  such 
manner  as  would  entitle  him  then  to  vote  if  such  day  were  the 
day  of  election,  and  provided  he  has  resided  (q)  within  the  city  or 
borough  or  within  seven  miles  from  the  place  therein  where  the 
poll  was  usually  taken  up  to  1832,  for  six  calendar  months  next 
previous  to  the  said  15th  July(r).  The  town  clerk  of  every 
borough  for  which  there  was  a  freeman's  roll  in  1882  is  bound  to 
keep  a  list  of  freemen  called  the  Freeman's  Roll  (s),  which  is  to  be 
open  to  public  inspection  and  copies  of  which  the  town  clerk  must 
deliver  to  any  person  on  payment  of  a  reasonable  price  {a). 

371.  In  Bristol,  Exeter,  Nottingham,  and  Norwich  (h)  freeholders  Freeholders 
and  burgage  tenants  (c)  have  by  ancient  usage  the  right  to  vote  for  ^xetef 
members  of  Parliament.  The  Act  has  not  taken  away  these  rights  so  Nottingham, 

 and  Norwich. 


{k)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  32. 

(l)  The  right  is  governed  by  the  usage  of  the  borough,  but  is  usually- 
obtained  by  serving  as  apprentice  to  a  freeman  for  a  fixed  number  of  years  (see 
L-ichfield,  John  Chidlow^s  Case  (1842),  Bar.  &  Aust.  344).  This  apprenticeship 
must  usually  be  to  a  trade,  and  if  so  an  articled  clerk  to  a  solicitor  is  not 
entitled  to  admission,  but  apprenticeship  to  a  profession  may  qualify  in  some 
boroughs  (see  B.  v.  Marshall  (1787),  2  Term.  Eep.  2;  R.  v.  Doncaster  Corporation 
<1828),  7  B.  &  C.  630). 

(m)  I  hid.  This  right  is  not  restricted  by  the  Act  to  one  generation  after  the 
passing  of  the  Act,  though  the  right  may  be  restricted  in  various  ways  by  the 
■custom  of  a  particular  borough.  In  1864  a  man  claimed  to  be  registered  as  a 
voter  in  Barnstable,  which  was  then  a  parliamentary  borough.  He  was  able  to 
prove  that  his  grandfather  was  admitted  a  freeman  in  1810  ;  that  his  father  was 
twenty-one  years  of  age  and  entitled  then  to  be  admitted  in  April,  1831,  and 
was  actually  admitted  iu  May,  1831.  It  was  held  that  the  claimant  was  entitled 
to  be  admitted  {Oaydon  v.  Bencraft  (1864),  18  0.  B.  (n.  s.)  11). 

{n)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  32. 

(o)  P.  139,  ante. 

[p)  Date  altered  from  31st  July  by  Parliamentary  and  Municipal  Eegistration 
Act,  1878  (41  &  42  Vict.  c.  26),  s.  7. 

{q)  For  the  meaning  of  "reside,"  see  pp.  164,  177,  ante. 

{r)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  32.  If  he 
is  a  burgess  or  freeman  of  a  place  sharing  in  the  election  for  any  city  or  borough 
the  distance  is  measured  from  such  place  [ibid.). 

(s)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  203. 

(a)  Ihid.,  s.  233  (5). 

(h)  See  Eegistration  Order,  1895,  Sched.  3,  Instruction  5  (1).  Haverford- 
west, in  the  county  of  Pembroke,  is  a  county  of  itself,  but  by  the  Eedistribution 
of  Seats  Act,  1885  (48  &  49  Vict.  c.  23),  s.  2,  and  Sched.  I.,  it  ceased  to  return  a 
member  to  Parliament,  and  by  s.  7  a  new  parliamentary  borough  was  formed 
of  Pembroke  and  Haverfordwest.  By  this  the  freeholders  of  Haverfordwest 
ceased  as  such  to  have  a  vote  for  the  new  borough  ;  see  James  v.  Ivemey,  [1901] 
1  K.  B.  193.    As  to  Exeter,  see  Ford  v.  Drew  (1879),  5  0.  P.  D.  59. 

(c)  Blackstone  (citing  Glanvil  and  Littleton)  says  that  tenure  in  burgage  is 
tenure  in  socage,  and  it  is  where  the  King  or  other  person  is  lord  of  an  ancient 
borough  in  which  the  tenements  are  held  by  a  rent  certain.  It  is  therefore 
freehold  tenure.    The  law  with  regard  to  the  rights  of  voting  of  freeholders  in. 
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far  as  estates  of  inheritance  are  concerned,  and  therefore  in  these 
four  cities  freeholders  having  estates  of  inheritance  in  lands  or 
tenements  have  the  right  to  vote  (d).  But  any  such  person  must  be 
duly  registered ;  and  as  a  condition  of  registration  he  must  have  been 
in  actual  possession  of  his  tenement  or  in  receipt  of  the  rent  and 
profits  thereof  for  his  own  use  for  twelve  calendar  months  next 
previous  to  the  15th  July(e)  in  the  year  of  registration  (unless 
the  same  has  come  to  him  at  any  time  within  that  twelve  months 
by  descent,  succession,  marriage,  marriage  settlement,  devise,  or 
promotion  to  any  benefice  in  a  church,  or  to  any  office),  and  he 
must  have  resided  for  six  calendar  months  next  previous  to  the 
said  15th  July  within  the  city  or  within  seven  miles  of  any  part 
thereof  (/). 

The  value  of  the  property  necessary  to  qualify  depends  respec- 
tively on  the  usage  of  each  city  {g).  In  the  case  of  Nottingham  it 
was  determined  in  1710  by  the  House  of  Commons  to  be  40s. 
a  year  (h).  In  Bristol  and  Exeter  it  appears  to  be  the  same,  while 
in  Norwich  there  is  no  minimum  value  (i). 

With  regard  to  those  freeholders  or  burgage  tenants  having 
estates  of  freehold  not  of  inheritance,  no  such  person  is  entitled  to 
vote  in  respect  of  lands  or  tenements  of  which  he  is  seized  for  life 
or  lives,  unless  he  is  in  actual  and  bond  fide  occupation  of  the  same,, 
or  unless  the  same  came  to  him  by  marriage,  marriage  settlement, 
devise,  or  promotion  to  any  benefice  or  office,  or  unless  the  same  be 
of  the  clear  yearly  value  of  £10  (k)  above  all  rents  and  charges 
payable  out  of  or  in  respect  of  the  same  {I) . 

If  any  person  is  still  alive  who  was  seized  of  an  estate  for 
life  or  lives  in  qualifying  property  on  the  7th  June,  1832,  and  has 
continued  so  seized  to  the  present  time,  his  right  to  vote  is 
reserved  to  him  provided  he  be  duly  registered  {m). 

(c)  City  of  London. 

Freemen  and  372.  In  the  City  of  London,  in  addition  to  all  persons  who 
liverymen      possess  the  Ordinary  borough  qualification,  freemen  and  liverymen 

of  City  of   ;  ;  —  ;  

London.  counties  applies  in  general  as  far  as  may  be  to  those  voters  in  cities  which  are 

counties  of  themselves ;  see  p.  145,  ante, 

{d)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  31. 

(e)  This  date  was  altered  from  31st  to  15th  July  by  s.  7  of  the  Parliamentary 
and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26). 

(/)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  31.  A» 
to  the  meaning  of  "reside,"  see  pp.  164,  177,  ante. 

{g)  The  statute  "What  sort  of  men  shall  be  chosen,"  stat.  (1429)  8  Hen.  6,  c.  7,. 
applies  only  to  shires,  not  to  cities  or  towns  being  counties  in  themselves  ;  see 
p.  146,  ante.  The  Parliamentary  Elections  Act,  1745  (19  Geo.  2,  c.  28),  clearly 
recognises  in  s.  13  that  there  are  such  cities  or  towns  where  the  burgage 
tenants  have  a  right  to  vote  in  respect  of  tenements  of  less  value  than  4.0s.. 
S.  4  of  the  same  Act  forbids  any  person  in  such  cities  or  towns  where  the  limit 
is  40s.  to  vote  unless  they  have  a  freehold  estate  of  the  clear  yearly  value  of 
40s.  above  all  rents  and  charges. 

(/i)  (1701),  13  Commons' Journal,  611. 

(t)  See  Eogers  on  Elections,  17th  ed.  (1909),  at  p.  171. 

(k)  In  the  case  of  counties  this  amount  was  altered  to  £5  by  s.  5  of  the 
Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  but  the  amount 
remains  £10  in  the  case  of  the  cities  now  being  considered. 

(l)  Eepresentation  of  the  People  Act,  183  (2  &  3  Will.  4,  c.  45),  s.  18. 

(m)  liid. 
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are  entitled  to  vote  for  members  of  Parliament  for  the  City.     Sect.  i. 
Before  1832  these  persons  had  such  a  right,  and  the  right  was    In  Parlia- 
reserved  to  them  by  the  Keform  Act  (n).   The  right  to  vote  depends  mentary 
on  the  person  being  both  a  freeman  of  the  City  and  a  liveryman  Elections, 
of  one  of  the  companies  (o).  And  the  qualification  may  be  acquired 
by  purchase  or  redemption,  as  well  as  by  servitude  or  birth  (p). 
The  right  to  vote,  however,  depends  on  registration ;  and  no  person 
may  be  registered  as  a  freeman  and  liveryman  unless  he  is  on  the 
15th  July  (q)  in  the  year  of  registration  qualified  as  such  in  such 
manner  as  would  entitle  him  to  vote  if  such  day  were  the  day 
of  election  and  the  Act  had  never  passed  (?•)•    Also  it  is  necessary 
that  he  should  have  resided  (s)  for  six  calendar  months  next  pre- 
viously to  the  said  15th  July  within  the  City  or  within  twenty-five 
miles  of  any  part  thereof  (t). 

No  person  has  this  right  to  vote  at  any  election  unless  he  has  conditions  of 
been  upon  the  livery  for  the  space  of  twelve  calendar  months  registration, 
before  such  election  (a) ;  or  unless  he  has  paid  all  livery  fees  due, 
or  if  having  paid  such  fees  he  has  received  them  back  in  part  or  in 
all,  or  had  any  allowance  in  respect  thereof  (b).  Further,  no 
person  has  the  right  to  vote  at  any  election  who  has  at  any  time 
within  two  years  next  before  such  election  requested  to  be,  and 
has  accordingly  been,  discharged  from  his  liability  to  pay  rates  or 
taxes  within  the  City,  or  has  within  that  time  received  any  alms 
whatsoever  (c). 

Sub-Sect.  3. — TJie  Universities. 

373.  There  is  only  one  franchise  in  England  which  exists  Universities, 
independently  of  any  ownership  or  occupation  of  land  or  of  resi- 
dence in  any  particular  district — that  is  the  franchise  possessed  by 
members  of  the  Universities  of  Oxford,  Cambridge,  and  London. 

(i.)  Oxford, 

374.  The  University  of  Oxford  has  by  letters  patent  (d)  the  right  Oxford, 
to  send  two  members  to  Parliament,  and  the  right  of  voting  is  by 
ancient  usage  in  the  members  of  convocation  (e).    This  is  a  body 
consisting  of  the  chancellor,  vice-chancellor,  doctors  of  all  faculties, 

(«)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  8.  32. 
(o)  Croucher  v.  Browne  (1846),  2  C.  B.  97. 

Ip)  Ibid.  S.  32  of  the  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4, 
c.  45),  contains  a  proviso  that  no  one  elected,  made,  or  admitted  a  freeman  or 
burgess  since  1st  March,  1831,  otherwise  than  in  respect  of  birth  or  servitude, 
should  be  entitled  to  vote  at  an  election  for  any  city  or  borough.  It  was  held  that 
this  proviso  does  not  apply  to  the  City  of  London  [Croucher  v.  Browne,  supra). 

{q)  Date  from  31st  to  15th  July  altered  by  Parliamentary  and  Municipal 
Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  7. 

(r)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4.  c.  45),  s.  32. 

(s)  ¥oT  the  meaning  of  "reside,"  see  pp.  164,  177,  aiite. 

{t)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Yict.  c.  102),  s.  46. 

(a)  Act  for  Eegulating  Elections  within  the  City  of  London,  stat.  (1724)  11 
Geo.  1,  c.  IS,  s.  14.  Hence  it  appears  that  he  must  be  two  years  on  the  livery 
before  he  can  be  registered. 

(&)  Ibid. 

(c)  Ibid. 

(d)  1603  (1  Jac.  1). 

(e)  The  powers  and  privileges  of  the  University  are  confirmed,  save  as  therein 
altered,  by  the  Oxford  University  Act,  1854  (17  &  18  Vict.  c.  81),  ss.  22,  45. 
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and  masters  of  arts  whose  names  are  on  the  books  of  any  college 
or  hall,  or  of  the  delegates  of  unattached  students  and  who  have  paid 
all  statutable  fees  (/). 

(ii.)  Camhridge. 

375.  The  University  of  Cambridge  has  by  letters  patent  {g)  the 
right  to  send  two  members  to  Parliament.  The  right  of  voting 
is  by  ancient  usage  in  the  members  of  the  senate,  which  is  com- 
posed of  the  chancellor,  vice-chancellor,  doctors  of  all  faculties, 
bachelors  of  divinity,  and  masters  of  arts,  law,  surgery,  and  music 
having  their  names  on  the  University  register  Qi).  Those  whose 
names  are  removed  from  the  register  lose  the  right  of  voting,  but 
may  recover  the  right  by  replacing  their  names  on  the  register 
and  paying  all  University  dues  from  the  time  of  removal,  180  days 
being  first  allowed  to  elapse  after  replacing  names  (i). 

(iii.)  London. 

376.  The  University  of  London  has  by  statute  {k)  the  right  to 
send  one  member  to  Parliament.  Every  man  whose  name  is  for 
the  time  being  on  the  register  of  graduates  constituting  the 
convocation  of  the  University  is,  if  of  full  age  and  not  subject 
to  any  legal  incapacity,  entitled  to  vote  in  the  election  of  such 
member  {I). 

Sect.  2. — In  Municipal  Elections. 

377.  Municipal  or  local  government  elections  include  the  election 
of  the  councillors  of  a  municipal  borough,  that  of  the  councillors  of 
a  county  council,  that  of  the  councillors  of  district  and  parish 
councils,  and  that  of  the  members  of  the  boards  of  guardians  who 
administer  the  poor  law.  The  universities  also  have  their  own 
elections  for  the  purposes  of  their  internal  government. 

Sub-Sect.  1. — Election  of  CounciUors  of  a  Municipal  Borough. 
(i.J  Preliminary. 

What  is  a  378-  A  person  is  not  to  be  deemed  a  burgess  for  the  purpose  of 

burgess.         municipal  elections  unless  he  is  enrolled  as  a  burgess      — i.e., 

unless  the  revising  barrister  in  whose  jurisdiction  the  matter  rests 

has  placed  his  name  upon  the  burgess  list. 

(ii.j  Personal  Qualifications. 

Conditions  of      379.  To  entitle  a  person  to  have  his  name  placed  upon  the 
registration.,    burgess  list  SO  as  to  give  him  a  vote  for  municipal  purposes  in 
municipal  corporations  it  is  necessary — as  in  the  case  of  the  parlia- 
mentary register — that  he  should  be  (1)  of  full  age  {n),  and  (2)  not 
subject  to  any  legal  incapacity  (o). 

( /)  See  Oxford  University  Calendar. 
(V)  (1603),  1  Jac.  1. 

(h)  The  rights  and  privileges  of  the  University,  save  as  therein  altered,  were 
confirmed  by  the  Cambridge  University  Act,  1856  (19  &  20  Vict.  c.  88),  s.  49. 
(/)  See  Cambridge  University  Calendar. 

Qt)  Representation  of  the  People  Act,  1867  (30  «fc  31  Vict.  c.  102),  s.  24. 
{I)  Ibid.,  s.  25. 

(m)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  9  (1). 
(h)  See  pp.  139 — 145,  ante. 

(o)  This  is  the  short  effect  of  the  Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  50),  s.  9  (3). 
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380.  The  legal  incapacity  above  referred  to  is  for  the  most  part  ^^ 
the  same  as  that  set  forth  in  relation  to  the  parliamentary  register  (  p) ,        In  _ 
but  there  are  several  important  differences.  Municipal 

A   female  is  not  as   such   subject   to  any  legal  incapacity  Elections, 
which  prevents  her  from  having  a  right  to  vote  at  a  municipal  Legal 
election  in  a  municipal  corporation  ;  and  in  the  statute  regulating  incapacity, 
such  elections,  words  importing  the  masculine  gender  include  Females, 
females  for  all  purposes  connected  with  and  having  reference  to 
the  right  to  vote  at  such  elections  (q).    But  for  the  purpose  of  such 
elections  (r),  coverture  still  remains  as  it  always  has  been  at 
common  law  a  total  disqualification  (s). 

Peers  are  not  under  any  legal  incapacity  which  prevents  Peers, 
them  from  having  their  names  placed  upon  the  burgess  roll  for 
municipal  purposes  (i). 

Aliens  are  disqualified  (u).  Aliens. 

Every  person  is  disqualified  who  has  within  the  last  twelve  Parochial 
months  preceding  the  15th  July  in  any  year  received  union  or  relief, 
parochial  relief  (iv)  or  other  alms  (x).  But  no  person  is  dis- 
qualified by  reason  only  that  he  has  received  medical  or  surgical 
assistance  from  the  trustees  of  the  municipal  charities  or  at 
the  expense  of  the  poor  rate  (a).  Medical  relief,  however,  does 
disqualify  the  recipient  to  vote  at  an  election  of  a  board  of 
guardians  (&). 


(p)  See  pp.  139 — 145,  ante. 

(q)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  63. 

(?•)  It  is  otherwise  for  the  purpose  of  certain  other  elections,  e.g.,  those 
relating  to  district  councils,  boards  of  guardians  and  parish  councils  ;  see 
pp.  191,  192,  post. 

(s)  E.  V.  Harrakl  (1872),  L.  E.  7  Q.  B.  361.  This  case  was  decided  upon  the 
woi'ds  of  the  Municipal  Corporation  (Election)  Act,  1869  (32  &  33  Vict.  c.  55), 
s.  9,  but  the  words  of  the  present  Act  are  indistinguishable.  In  the  same  case 
consideration  was  given  as  to  what  the  law  was  when  a  married  woman,  who 
■was  single  at  the  time  when  she  was  placed  upon  the  register,  was  married  at 
the  time  of  the  election.  Cockburn,  C.  J.,  said  :  "  She  married  and  accordingly 
she  became  subject  to  all  the  disabilities  that  attach  to  married  women.  It  is 
said  that  as  long  as  a  man  retains  his  qualification  his  rights  are  not  to  be 
altered  by  what  happens  after  the  name  has  been  put  upon  the  burgess  list. 
But  I  much  question  whether  that  argument  applies  to  a  woman  who  marries, 
whose  status  is  at  once  altered  and  who  becomes  at  once  subject  to  all  the 
disabilities  of  coverture.  However,  it  is  quite  enough  to  say  that  there  is 
sufficient  doubt  as  to  the  validity  of  this  vote  also  to  call  for  further  inquiry." 
This  question  is,  therefore  still  open  to  doubt  and  may  be  raised  upon  an 
election  petition. 

{t)  Because  the  reasons  which  prevent  them  from  taking  part  in  the  election 
of  members  of  the  House  of  Commons  (see  Beauchamp  {Earl)  v.  Madresfidd 
(1872),  L.  E.  8  C.  P.  245,  250)  do  not  apply  to  the  elections  now  under 
consideration. 

(m)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  9  (3)  (a).  See 
title  Aliens,  Vol.  I.,  p.  301. 

{w)  Ibid.,  3.  9  (3)  (b) ;  see  p.  143,  ante. 

(x)  The  word  "parochial"  applies  to  "  alms  "  as  well  as  "  relief,"  and  there- 
fore the  receipt  of  alms  which  are  not  parochial  does  not  disqualify  {R.  v.  Lich- 
field Corporation  (1842),  2  Q.  B.  693). 

(a)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  33  (4)  ; 
Medical  Eelief  (Disqualification  Eemoval)  Act,  1885  (48  &  49  Vict.  c.  46), 
s.  2. 

(6)  See  p.  192,  post. 
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by  statute. 

Property 
qualifications. 


Conditions 
required  for 
this  franchise. 


Any  person  disentitled  by  an  Act  of  Parliament  is  under  a 
legal  disqualification ;  and  this  class  is  the  same  as  that  referred 
to  in  the  case  of  the  parliamentary  register  as  felons  and  other 
offenders  (c). 

(iii.)  Property  Qualifications. 

381.  The  person  whose  name  it  is  sought  to  place  upon  the 
burgess  roll  must  also  have  a  certain  property  qualification — that 
is,  a  qualification  depending  in  each  case  directly  or  indirectly  upon 
property,  and  definitely  fixed  by  law,  and  must  have  enjoyed  such 
qualification  for  a  certain  period  also  definitely  fixed  by  law. 

(a)  The  Old  Burgess  Franchise. 

382.  A  person  may  be  enrolled  as  a  burgess  {d)  under  the  heading 
of  the  old  burgess  household  franchise,  if — 

I.  He  is  on  the  15th  July  in  the  year  of  registration,  and  has 
been  during  the  whole  of  the  then  last  preceding  twelve  months  (e), 
in  occupation  (/),  joint  or  several  (g),  of  some  house,  warehouse, 
counting-house,  shop,  or  other  building  in  the  borough  (/i) — the 


(c)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  9  (3)  (c). 

{d)  But  a  person  de  facto  enrolled  is  not  necessarily  "qualified  to  elect", 
within  the  meaning  of  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50), 
s.  11  (3),  so  as  to  make  him  eligible  as  a  candidate  {Flintham  v.  Roxburgh  (1886), 
17  Q.  B.  D.  44). 

(e)  Where  the  person  on  whose  behalf  the  franchise  was  claimed  had  trans- 
ferred the  premises  which  he  occupied  to  a  limited  company,  and  on  the  same 
day  took  from  that  company  a  demise  of  part  of  the  premises  which  he  continued 
to  occupy,  it  was  held  that  there  had  been  no  break  in  his  occupation  [Timmis 
V.  Albiston,  [1895]  2_Q.  B.  58). 

(/)  This  occupation  maybe  one  to  which  the  person  on  whose  behalf  the 
franchise  is  claimed  is  entitled  by  a  verbal  understanding  {Unwin  v.  McMullen, 
[1891]  1  Q.  B.  694,  C.  A.). 

{g)  Compare  Dipstale's  Case  (1868),  L.  E.  4  Q.  B.  114,  which  decided  that 
the  occupation  under  the  Municipal  Corporations  Act,  1835  (5  &  6  Will. 
4,  c.  76),  s.  9,  might  be  joint  or  several.  The  words  of  the  present  Act  are 
express. 

(/i)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  9  (2)  (b).  It  is  to 
be  noted  that  by  s.  31  (a)  of  the  same  Act  the  term  "house,  warehouse,  counting- 
house,  shop,  or  other  building  "  include  any  part  of  a  house  where  that  part  is 
separately  occupied  for  the  purpose  of  any  trade,  business,  or  profession  ;  and 
any  such  part  may  for  the  purpose  of  describing  the  qualification  be  described 
as  offices,  chambers,  studio,  or  by  any  like  term  applicable  to  the  case.  And 
by  s.  31  (b) :  "Where  an  occupier  is  entitled  to  the  sole  and  exclusive  use  of  any 
part  of  a  house,  that  part  shall  not  be  deemed  to  be  occupied  otherwise  than 
separately  by  reason  only  that  the  occupier  is  entitled  to  the  joint  use  of  some 
other  part."  This  section  was  discussed  by  the  Divisional  Court  in  Oreenway  v. 
Bachelor  (1883),  12  Q.  B.  D.  381,  where  it  was  held  that  occupation  of  part  of  a 
dwelling-house  for  the  purposes  of  a  private  dwelling  only  constitutes  occupation 
of  a  house  for  this  purpose.  It  is  not  necessary  that  there  should  be  separate 
occupation  for  the  purpose  of  some  trade,  business,  or  profession.  In  that  case 
Lord  Coleridge,  C.J.,  said  at  p.  383 :  "  To  my  mind  s.  31  (b)  puts  the  matter 
beyond  reasonable  doubt,  and  deals  with  the  municipal  franchise  by  placing 
it  in  an  exactly  similar  position  to  the  parliamentary  franchise  ....  It  is  as 
though  the  legislature  had  said  that  whereas  judicial  decisions  had  established 
the  position  with  respect  to  the  parliamentary  franchise  of  the  occupier  of  part 
of  a  dwelling-house,  the  principle  of  those  decisions  should  extend  also  to  the 
municipal  franchise." 
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words  "  or  other  building  "  having  to  be  interpreted  according  to  ^^^J 
the  rule  of  ejusdem  genesis  (i). 


Practically  identical  words  to  those  used  in  th.e  section  under  con- 
sideration were  used  in  the  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4, 
c.  45),  s.  27,  where  the  words  were  "any  house,  warehouse,  or  counting-house, 
shop,  or  other  building."  Since  the  assimilation  of  the  borough  to  the  county 
franchise  the  cases  under  the  Eepresentation  of  the  People  Act,  1832  (2  &  3 
Will.  4,  c.  45),  are  of  no  importance  in  relation  to  the  parliamentary  vote,  but 
they  remain  important  as  to  the  municipal  vote. 

It  was  held  under  s.  27  of  the  Eepresentation  of  the  People  Act,  1832  (2  &  3 
WiU.  4,  c.  45),  that  a  building  calculated  to  be  used  as  a  dwelling-house  was 
properly  described  as  a  house  although  it  was  not  dwelt  in  by  anyone  {Danid 
V.  Coulsting  (1845),  7  Man.  &  Q-.  122).  And  within  the  same  section  it  was  also 
held  that  a  building,  the  lower  part  of  which  is  used  as  a  cowhouse  and  stable 
and  the  upper  part  consisting  of  a  chamber  used  as  a  dwelling-place,  was  pro- 
perly described  as  a  house  [Nunn  v.  Denton  (1844),  7  Man.  &  G.  66).  "  People 
usually  dwell  in  a  house,"  said  TiNDAi,  C.J.,  "by  sleeping  there  at  night." 
Again  under  the  same  section  it  was  decided  that  to  entitle  an  occupier  to  a 
borough  vote  in  respect  of  a  "  counting-house  "  it  need  not  consist  of  an  entii'e 
building  or  be  structurally  severed  from  the  rest  of  the  house  of  which  it  forms 
a  part  [Piercy  v.  Maclean  (1870),  L.  E.  5  C.  P.  252).  Where  the  claimant  occupied 
as  a  counting-house  a  room  in  a  house,  the  landlord  of  which  also  had  a 
counting-house  there,  but  did  not  reside  there — there  being  an  outer  door  which 
was  locked  at  night,  of  which  the  claimant  had  no  key  ;  nor  was  there  any 
key-hole  upon  the  outside  — it  was  held  under  the  same  section  that  the 
claimant  was  duly  qualified  [Downing  v.  LucJcett  (1847),  5  G.  B.  40).  Occupation 
of  an  attorney's  office  entitled  a  person  to  be  a  burgess  within  the  Municipal 
Corporations  Act,  1835  (5  &  6  Will.  4,  c.  76),  s.  9,  which  required  occupation 
of  a  house,  warehouse,  or  shop.  This  Act  did  not  contain  the  words  "  or  other 
building." 

Stall-holders  in  a  market  have  been  held  in  Ireland  not  to  be  occupiers  of 
houses  or  shops  {Lovell  v.  Callaghan,  [1894]  2  I.  E.  346)  ;  but  in  London  it 
would  appear  from  P/c^arcZ  v.  Presto?i,  (1902)  1  Smith,  Eeg.  Cas.  296  (decided  on 
another  point),  that  such  a  qualification  is  considered  sufficient  in  the  case  of  the 
London  Central  Meat  Market.  The  occupying  of  "part  of  a  house  "  without  any 
actual  severance  from  the  residue  was  held  in  Cook  v.  Humber  (1861),  11 
C.  B.  (n.  s.)  33,  not  to  confer  a  qualification  under  s.  27  of  the  Eepresenta- 
tion of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  non  obstante  the  dictum  in 
Tomsv.  Luckett  (184.1),  5  C.  B.  23  ;  2  Lut.  Eeg.  Cas.  19.  The  occupation  of 
offices  without  any  actual  severance  from  the  residue  of  the  premises  was 
held  to  be  similarly  insufficient  for  the  purposes  of  the  section  ( Wilso7i  v.  Roberts 
(1861),  11  C.  B.  (n.  s.)  50).  The  occupation  of  part  of  a  house  had,  however, 
been  held  to  qualify  under  the  section  where  there  was  independent  occupation 
and  actual  severance  from  the  rest  of  the  house  [Henrette  v.  Booth  (1863),  15 
C.  B.  (N.  s.)  500) ;  but  as  to  all  such  cases  see  now  the  Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  '61,  supra.  In  a  rating  case  the  Court  of 
Appeal  held  that  where  a  house  not  structurally  severed  was  let  partly  to 
one  tenant  and  partly  to  another,  and  each  had  the  exclusive  occupation  of 
the  part  let  to  him,  the  tenants  were  not  "joint  occupiers"  but  that  each 
was  the  occupier  of  a  separate  tenement  capable  of  being  rated  separately 
(AHcJiurch  v.  Hendon  Union  (Assessment  Committee  and  Ouardians),  [1891]  2 
Q.  B.  436,  C.  A.). 

[i)  These  general  words ,  "  or  other  buildin  g, ' '  were  also  used  in  the  Eepresenta- 
tion of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  27,  and  gave  rise  to  much 
difficulty.  In  Genge^s  Case  (1842),  Bar.  &  Aust.  486,  a  parliamentary  committee 
decided  that  a  limekiln  was  a  building  although  open  to  the  sky,  it  having  been 
pointed  out  that  on  any  other  interpretation  such  a  substantial  building  as  the 
CoUseum  itself  would  have  been  excluded.  Where  rooms  in  a  factory  were 
let  to  cotton-spinners  separately — the  rents  varying  according  to  the  size  of  the 
room — and  the  approach  to  the  rooms  was  either  by  a  common  staircase  leading 
from  the  entrance  to  the  factory  (to  which  there  was  a  door  which  was  never 
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foECT.  z.      fastened)  or  by  separate  outside  staircases  or  by  doors  opening  into  the  yard,  and 
In  each  tenant  had  his  own  spinning  machine  worked  by  steam-power  supplied  by 

Municipal  the  landlord,  and  also  the  key  of  his  room  and  exclusive  control  thereof,  it  was  held 
Elections     ^^^^       occupier  of  each  room  was  the  exclusive  occupier  of  a  building  within 

  "     section  27  of  the  Representation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45) 

{Wriglit  V.  Stoclcport  {Toivn  Clerh)  (1843),  5 Man.  &Gr.  33).  A  cowhouse  or  stable 
was  held  to  be  a  building  within  the  same  section,  the  occupation  of  which  was 
sufficient  to  confer  the  franchise  {Whitmore  v.  Bedford  (1843),  5  Man.  &  G.  9). 
MATJiiB ,  J. ,  in  that  case  said  :  ' '  The  term  building  is  not  to  be  taken  in  its  largest 
acceptation  ;  it  must  be  explained  by  the  accompanying  words.  A  wall  inclosing 
a  space  of  ground  might  be  a  building  worth  £10  a  year,  but  it  would  give  no 
qualification.  It  is  contended  that  the  buildings  specified  in  the  Act  are  such 
as  are  generally  used  for  trade,  but  it  does  not  follow  that  the  Act  is  limited 
to  buildings  erected  solely  for  that  purpose.  The  building  under  consideration 
might  become  a  warehouse  if  goods  were  stored  in  it,  or  it  might  be  a  shop  if 
they  were  sold  there.  I  have  no  doubt  whatever  that  this  building  is  sufficient  ". 
"Where  a  stable  and  coachhouse  adjoined  each  other  and  were  both  under  one 
roof — there  being  two  grated  wiiidows  in  the  wall  that  separated  the  two,  but 
no  other  internal  communication  between  them— it  was  held  that  the  two 
constituted  one  building  for  the  purpose  of  the  same  section  [JolJiffe  v.  Rice 
(1848),  6  0.  B.  1).  A  "  building  "  may  consist  of  several  unconnected |parts,  if 
such  parts  are  occupied  as  one  whole  {Poionall  v.  Dawson  (1851),  11  C.  B.  9j. 
Where  the  voter  occupied  at  a  rent  exceeding  £10  per  annum  a  piece  of  land 
with  a  stone  building  upon  it,  which  had  a  roof,  four  walls,  and  a  door,  and  was 
used  by  the  tenant  for  keeping  guano  and  other  manures  which  he  used  upon 
the  land,  he  was  entitled  to  a  vote  {Morish  v.  Harris  (1866),  L.  E.  1  C.  P.  155. 
Eele,  C.  J.,  in  that  case  said  at  p.  160  :  "It  was  suggested  on  the  argument  that 
the  revising  barrister  decided  against  the  qualification  because  the  guano  was  to 
be  applied  to  the  claimant's  own  farm,  and  the  building  was  used  solely  for  an 
agricultui'al  purpose,  and  that  in  thus  deciding  he  intended  to  follow  an  opinion 
of  this  court  supposed  to  have  been  expressed  in  Poiuell  v.  Boraston  (1865),  18 
0.  B.  (n.  s.)  175.  In  that  case  we  held  that  a  few  boards  nailed  to  some  posts 
for  the  sole  purpose  of  pretending  to  the  revising  barrister  that  it  was  a  shed  did 
not  qualify  and  we  dissented  from  the  opinion  expressed  in  the  note  to  Watson  v. 
Cotton  (1847),  2  Lut.  Eeg.  Cas.  53,  58,  n.,  'that  any  building,  however  slight  and 
unsubstantial,  would  be  sufficient  to  qualify  provided  it  had  a  roof  and  was 
capable  of  holding  any  articles.'"  The  court  thought  this  case  distinguishable. 
Keating,  J.,  in  Morish  v.  Harris,  supra,  also  said:  "The  statute  describing  the 
qualification  for  a  borough  vote,  according  to  our  construction,  requires  amongst 
other  things  that  there  should  be  a  building  having  some  permanence,  some 
utility,  and  some  real  value,  but  does  not  define  either  the  form  or  materials 
essential  for  permanence  or  the  kind  of  utility  intended ;  nor  does  it  specify 
the  proportion  which  the  value  of  the  building  should  bear  to  the  value  of  the 
land  when  the  amount  of  £10  is  made  up  partly  by  building  and  partly  by 
land.  ...  It  appears  that  the  buildings  in  question  are  of  a  permanent  nature, 
,  that  they  are  useful  for  the  occupation  of  the  land  upon  which  they  are  placed 
and  hondfide  add  to  its  real  annual  value  to  let,  though  in  a  small  degree.  .  .  . 
We  feel  ourselves  therefore  constrained  to  hold  that  the  qualification  in  each  of 
these  cases  was  sufficient.  ...  In  pronouncing  this  decision,  we  do  not  intend 
to  interfere  with  the  discretion  of  revising  barristers  in  deciding  whether  a 
building  by  means  of  which  it  is  sought  to  qualify  fulfils  the  requirements 
which  we  think  the  statute  imposes  :  viz.,  permanence,  utility  and  contribution 
to  the  beneficial  occupation  of  the  land,  thereby  increasing  its  real  annual  value 
to  let ;  nor  do  we  mean  to  lay  down  as  a  rule  that  all  buildings  of  the  present 
value  as  returned  by  the  revising  barrister  necessarily  give  a  qualification  unless 
that  value  be  bond  fide  combined  with  permanence  and  utility,  and  therebj'  add 
to  the  real  annual  value  of  the  whole  to  let."  Where  the  revising  barrister 
found  a  certain  erection  to  be  a  building  within  s.  27,  and  gave  a  description  of 
it  which  did  not  necessarily  show  that  it  could  not  be  a  building,  the  court  did 
not  interfere  with  his  decision.  It  appears  to  have  been  a  question  of  degree. 
"  Its  being  more  or  less  substantial,"  said  Matjle,  J.,  "  cannot  affect  the  ques- 
tion." Namely,  it  cannot  affect  the  question  on  appeal  {Watson  v.  Cotton 
(1847),  5  C.  B.  51,  55).  A  "building"  must  be  capable  of  use  for  some 
purpose  of  residence  or  business  {Duncan  v.  Jackson  (1906),  8  P.  323). 
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II.  He  has  during  the   whole  of  those  twelve  months  (j)      Sect.  2. 
resided  in  the  borough  or  within  seven  miles  thereof  (k) — a  dis-  In_ 
tance  which  may  be  measured  in  a  straight  line  on  a  horizontal  Municipal 
plane,  and  which  may  be  determined  by  the  Ordnance  Survey  Elections, 
map  (1).    He  will  not  be  taken  to  have  failed  in  either  of  these 

first  two  conditions  by  reason  only  that  during  a  part  of  the 
qualifying  period,  not  exceeding  four  months  in  the  whole,  he  has 
by  letting  or  otherwise  permitted  such  house  to  be  occupied  as  a 
furnished  dwelling-house  by  some  other  person,  and  during  such 
occupation  by  another  person  has  not  resided  in  or  within  seven 
miles  of  the  borough  (?n). 

III.  He  has  been  rated  in  respect  of  the  qualifying  pro- 
perty to  all  poor  rates  made  during  those  twelve  months  for  the 
parish  wherein  the  property  is  situate  (n).  If  the  owner  is  rated 
this  will  be  a  sufficient  performance  of  this  condition  (o). 

IV.  He  has,  on  or  before  the  20th  of  the  same  July,  paid 
all  such  rates,  including  borough  rates  (if  any),  as  have  become 
payable  by  him  in  respect  of  the  qualifying  property  up  to  the  then 
last  preceding  5th  of  January  (p).  It  the  owner  has  paid  the  rates 
this  will  be  a  sufficient  performance  of  this  condition  {q). 

383.  In  relation  to  these  last  two  requirements  it  is  expressly  claim  to  be 
provided  by  statute  that  if  an  occupier  of  any  qualifying  property,  rated, 
whether  the  landlord  is  or  is  not  liable  to  be  rated  to  the  poor  rate 

in  respect  thereof,  claims  to  be  rated  to  the  poor  rate  in  respect 
thereof,  and  pays  or  tenders  to  the  overseers  of  the  parish  where 
the  property  is  situate  the  full  amount  of  the  poor  rate  last  made 
in  respect  of  the  property,  the  overseers  must  put  the  occupier's 
name  on  the  rate-book  in  respect  of  that  rate.  If  they  fail  to  do  so 
he  will  nevertheless  for  the  purposes  of  admission  to  the  burgess 
roll  be  "  deemed  "  rated  to  that  rate  (?■)• 

384.  When  a  person  succeeds  to  qualifying  property  by  descent,  Quaiiflcatioa 
marriage,  marriage  settlement,  devise,  or  promotion  to  a  benefice  or  by  succession, 
office,  then,  for  the  purpose  of  qualification,  the  occupancy  of  the 

(,/)  Temporary  absence  with  a  bond  fide  intention  and  right  to  return  does  not 
prevent  a  qualitication  being  obtained  {Stanford  v.  TFi/Zmms  (1899),  80  L.  T. 
490;  compare  Bond  v.  St.  Georqe's,  Hanover  Square,  Overseers  (1870),  L.  E.  6 
C.  P.  312). 

{h)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  9  (2)  (c). 
{l)  Ibid.,  s.  231. 

(to)  Municipal  Voters  Eeliei  Act,  1885  (48  &  49  Vict.  c.  9),  s.  2. 

(n)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  9  (2)  (d). 

(o)  See  Poor  Bate  Assessment  and  Collection  Act,  1869  (32  &  33  Vict.  c.  41), 
s.  19,  and  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict, 
c.  26),  s.  14. 

{p)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  9  (2)  (e). 

(q)  Marsh  v.  Estcourt  (1889),  24  Q.  B.  D.  147  ;  see  next  note. 

(?•)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  32.  But  pay- 
ment of  the  rates  by  the  occupier  is  not  necessary.  The  section,  however,  still 
has  a  sphere  of  operation.  If  the  name  of  the  tenant  does  not  appear  in  the 
rate  book  as  occupier,  the  result  to  the  tenant  may  in  some  cases  be  disfran- 
chisement. This  section  comes  to  his  rescue  and  enables  him,  if  his  landlord  is 
not  rated  or  has  not  paid  the  rates  himself,  to  pay  or  tender  the  amount  due  to 
the  overseers  and  so  to  entitle  himself  to  have  his  name  entered  on  the  rate-book 
as  occupier  {Marsh  v.  Estcourt  (1889),  24  Q.  B.  D.  147). 
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property  by  a  predecessor  in  title,  and  the  rating  of  the  predecessor 
in  respect  thereof,  is  equivalent  to  the  occupancy  and  rating  of  the 
successor  ;  and  rating  in  the  name  of  the  predecessor  will,  until  a 
new  rate  is  made  after  the  date  of  the  succession,  be  equivalent  to 
rating  in  the  name  of  the  successor,  and  the  successor  is  not  to  be 
required  to  prove  his  own  residence,  occupancy,  or  rating  before 
the  succession  (s). 

The  qualifying  property  need  not  be  throughout  the  twelve 
months  constituting  the  period  of  qualification  the  same  property 
or  in  the  same  parish  (t). 

385.  Where  by  law  a  borough  rate  is  payable  by  instalments 
payment  by  any  person  of  any  such  instalment  will,  as  regards  his 
qualification  to  be  enrolled  as  a  burgess,  be  deemed  a  payment  of 
the  borough  rate  in  respect  of  the  period  to  which  the  instalment 
applies  (a). 

386.  A  person  is  not  entitled  to  be  enrolled  as  a  citizen  or  burgess 
of  the  city  of  Oxford  or  burgess  of  the  borough  of  Cambridge  by 
reason  of  his  occupation  of  any  rooms,  chambers,  or  premises  in 
any  college  or  hall  of  either  of  those  universities  (h). 

(b)  The  Ten  Pounds  Occupation  Franchise. 

387.  Every  person  of  full  age  who  is  not  subject  to  any  legal 
incapacity  in  the  sense  above  explained  (c)  is  qualified  to  be 
enrolled  as  a  burgess  under  the  heading  of  the  £10  occupation 
franchise,  if — 

I.  During  the  whole  twelve  months  immediately  preceding  the 
15th  day  of  July  he  has  been  an  occupier  as  owner  or  actual  (d) 
tenant  of  some  land  or  tenement  in  a  parish  or  township  to  the 
clear  yearly  value  of  not  less  than  £10. 

II.  He  has  resided  in  or  within  seven  miles  of  the  parish  during 
six  months  immediately  preceding  the  15th  day  of  July. 

III.  He  or  someone  else  during  the  said  twelve  months  has 
been  rated  to  all  poor  rates  made  in  respect  of  such  land  or 
tenement. 

IV.  All  sums  due  in  respect  of  the  said  land  or  tenement  on 
account  of  any  poor  rate  made  and  allowed  during  the  twelve 
months  immediately  preceding  the  5th  day  of  January  next  before 
the  registration,  or  on  account  of  any  assessed  taxes  due  before  the 


(s)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  33  (1).  But  the 
appointment  of  a  Wesleyan  minister  to  a  new  circuit  does  not  necessarily  give 
him  a  franchise  in  respect  of  his  manse — the  exact  terms  of  the  trust  deed  must 
be  looked  at  for  the  purpose  of  seeing  whether  such  a  minister  falls  within  the 
words  of  the  section  {Williams  v.  Blaheway  (1902),  51  W.  E.  127,  where  Foster 
V.  Mulhall  (1859),  10  I.  C.  L.  E.  532,  Ex.  Ch.,  was  discussed  and  explained). 

{t)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  33  (2). 

a)  Ibid.,  s.  33  (3). 

b)  Ibid.,  8.  257  (3). 
(c)  See  p.  183,  ante. 

{d)  There  is  no  "  deeming  "  of  servants  etc.  to  be  owners  or  tenants  when 
they  are  not  so  far  as  the  municipal  franchise  is  concerned.  See  pp.  189 
et  seq.,  post. 
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said  5th  day  of  January,  have  been  paid  on  or  before  the  20th  day     Sect.  2. 
of  July(e).  In 

The  special  provision  as  to  Oxford  and  Cambridge  set  out  in  Municipal 
relation  to  the  old  burgess  household  franchise  applies  equally  to  Elections, 
the  aGlO  occupation  franchise  (/). 

If  two  or  more  persons  jointly  are  such  occupiers  as  above  men- 
tioned, and  the  value  of  the  property  is  such  as  to  give  £10  or  more 
for  each  occupier,  each  of  such  occupiers  is  entitled  to  be  registered  (</). 

If  a  person  has  occupied  in  the  borough  different  properties  of 
sufficient  value  in  immediate  succession  during  the  twelve  months, 
he  is  entitled  to  be  registered  in  respect  of  such  occupation  in  the 
parish  in  which  the  property  last  occupied  is  situated  {h). 

(c)  Franchises  ivliich  do  not  ohtain  in  Municipal  Boroughs. 

388.  The  "service  franchise"  (i)  forms  no  part  of  the  muni-  No  service 
cipal  franchise  (/c),  as  the  statute  by  which  the  persons  enjoying  franchise, 
the  service  franchise  are  "deemed"  to  be  occupiers  as  tenants 

when  they  are  not  actually  such  is  confined  to  the  case  of  the 
parliamentary  franchise  (I).  The  revising  barrister,  in  whose  juris- 
diction the  matter  rests,  will  therefore  have  to  consider  in  each  case 
on  the  facts  whether  the  person  on  whose  behalf  the  franchise  is 
claimed  is  actually  an  owner  or  tenant,  and  for  this  purpose  he 
must  consider  the  real  substance  of  any  agreement  which  there 
may  be  between  the  parties  (w). 

The  lodger  franchise  forms  no  part  of  the  municipal  franchise       No  lodger 
nor  do  the  rights  reserved  to  freemen  extend  to  the  municipal  ^^^^'^^'^^^^ 
franchise  (o).     The  result  is  that  to  be  enrolled  as  a  burgess  a  r^ghtl! 
person  must  be  an  "  occupier  "  as  this  word  has  been  explained 
above,  and  that  nothing  except  such  occupation  will  suffice  (_2:)). 

389.  The  law  as  above  set  out  applies,  outside  the  metropolis,  Application 
to  every  city,  town,  district,  or  place  the  inhabitants  whereof  are 


(e)  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  3,  and-  schedule.  This 
Act  in  spite  of  its  title  affects  the  franchise  in  municipal  boroughs. 
(/)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  257  (3). 
{g)  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  3,  and  schedule. 

(A)  im. 

ii)  See  pp.  174 — 174,  ante. 

(k)  M' Clean  v.  Prichard  (1887),  20  Q.  B.  D.  285. 

{I)  Sect.  3  of  the  Eepresentation  of  the  People  Act,  1884  (48  &  49  Vict.  c.  3),  is 
the  section  which  confers  the  "  service  franchise,"  and  since  it  does  not  qualify 
the  persons  to  whom  it  relates  for  the  municipal  franchise,  these  persons  must 
be  placed  in  division  II.,  which  is  the  division  of  occupiers  appropriate  to  those 
who  are  entitled  to  parliamentary  but  not  to  municipal  votes.  See  p.  203, 
post. 

{m)  Kent  v.  Fraser  (1897),  13  T.  L.  E.  417. 
(n)  See  pp.  168,  174,  ante. 

(o)  See  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  ss.  9, 
209  (1).  Neither  of  these  sections  gives  him  a  municipal  vote,  nor  does 
8.  205  nor  section  2  of  the  Municipal  Corporations  Act,  1835  (5  &  6  Will.  4, 
0.  76),  therein  referred  to. 

(p)  This  follows  from  the  above  and  from  the  Municipal  Corporations  Act, 
1882  (45  &  46  Vict.  c.  50),  s.  9,  and  the  County  Electors  Act,  1888  (51  &  52 
Vict.  0.  10),  8.  3.    See  p.  161,  ante. 
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duly  incorporated  under  the  Municipal  Corporations  Act,  but  to  no 
other  place  {q). 

(d)  1)1  the  Metropolis. 

390.  In  the  London  metropolitan  boroughs  the  franchise  is  the 
same  as  in  the  case  of  the  franchise  for  the  election  of  councillors 
of  parish  and  district  councils  (r). 

In  the  case  of  the  corporation  of  the  City  of  London  (s)  the  electors 
of  the  persons  who  are  elected  in  Common  Hall  (t)  are  the  freemen 
of  the  City  and  the  liverymen  of  the  livery  companies  (u). 

The  electors  of  the  persons  who  are  elected  in  wardmotes  (v) 
are  the  freemen  occupiiers  (a),  and  the  persons  enjoying  the  £10 
occupation  franchise  (6)  and  the  household  franchise  (c).  In  the 
case  of  these  last-named  electors  residence  is  not  required  in  the 
electors  of  the  wardmotes  (d). 

Sub-Sect.  2. — Election  of  the  Councillors  of  a  County  Council. 

Who  entitled      391.  The  persons  entitled  to  vote  at  an  election  of  the  council- 
to  vote.         jQj_.g  qI     county  council  are,  generally  speaking,  the  persons  who 
are  placed  for  that  purpose  by  the  revising  barrister  within  whose 
jurisdiction  the  matter  rests  (e)  upon  the  local  government  register 
of  electors  (/). 

In  a  municipal  borough  the  burgesses  enrolled  according  to 
the  provisions  above  set  forth  relating  to  their  franchise  are  the 
persons  entitled  to  vote  at  an  election  of  county  councillors  {g),  and 
inasmuch  as  no  person  is  entitled  to  be  enrolled  as  a  burgess  who 
has  not  the  qualifications  of  a  burgess  (/<),  this  curious  result 


(2)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  6.  By  this 
section  "  This  Act  shall  extend  to  every  city  and  town  to  which  the  Municipal 
Corporations  Act,  1835  (5  &  6  Will.  4,  c.  76),  applies  at  the  commencement  of 
the  Act,  and  to  any  city,  town,  district  or  place  whereof  the  inhabitants  are 
incorporated  after  the  commencement  of  this  Act,  and  whereto  the  provisions 
of  the  Municipal  Corporations  Acts  are  under  this  Act  extended  by  charter,  and 
to  no  other  place."    The  effect  of  this  is  as  stated  in  the  text. 

(r)  London  Government  Act,  1899  (62  &  63  Vict.  c.  14),  ss.  2  (5),  34 ;  Local 
Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  31  ;  see  p.  191,  post. 

(5)  The  City  of  London  does  not  come  under  the  Municipal  Corporations  Act, 
18S2  (45  &  46  Vict.  c.  50) ;  see  s.  6. 

[t)  Including  the  election  of  the  two  aldermen  who  must  be  "  of  the  most 
sufficient  and  wisest  citizens,"  from  whom  the  Lord  Mayor  is  chosen  (see  Pulling, 
Laws,  Customs,  Usages,  and  Eegulations  of  the  City  of  London,  ed.  1842, 
p.  15),  and  including  sheriffs,  bridge-masters,  auditors  of  the  City  and  bridge- 
house  accounts,  chamberlain's,  and  the  four  "  ale-connors  "  [ibid.,  p.  83). 

{u)  See  p.  181,  ante. 

[v)  Including  aldermen,  common  councillors  and  ward  officers.  See  the  City 
of  London  Municipal  Elections  Act,  1849  (12  &  13  Vict.  c.  xciv.),  and  the  City 
of  London  Municipal  Elections  Amendment  Act,  1867  (30  Vict.  c.  i.). 

(«)  City  of  London  Elections  Act,  1849  (12  &  13  Vict.  c.  xciv.),  s.  2. 

(6)  City  of  London  Municipal  Elections  Amendment  Act,  1867  (30  Vict.  c.  i.1, 
s.  2. 

(c)  lUd.,  s,  3. 

{d)  Hid.,  s.  4. 

(e)  See  pp.  217 — 241,posf. 

(y  )  See  pp.  244—248,  post. 

[g)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  3(4). 

(h)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  9. 
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follows — that  there  are  instances  of  persons  who  if  they  did  not 
reside  in  a  municipal  borough  would  be  entitled  to  vote  on  an 
election  of  county  councillors,  but  who  are  not  so  entitled  if  they 
do  reside  during  any  part  of  the  qualifying  period  within  such 
borough  (i). 

The  personal  qualifications  are  the  same  as  in  the  case  of  the 
franchise  for  the  election  of  councillors  of  a  municipal  borough  (k), 
and  outside  the  metropolis  the  property  qualifications  are,  except  as 
appears  above,  the  same  as  in  the  case  of  the  franchise  for  the 
election  of  councillors  of  a  municipal  borough  (l). 

392.  In  the  administrative  county  of  London  the  franchise  is 
the  same  as  in  the  case  of  the  franchise  for  the  election  of 
councillors  of  parish  and  district  councils.  The  London  County 
Council  is  thus  elected  upon  a  wider  franchise  than  other  county 
councils  {in). 

Sub-Sect.  3. — Election  of  the  Councillors  of  Parish  and  District  Councils. 

393.  The  electors  of  parish  and  district  councillors  are  the  same  Who  entitled 
and  are  shortly  described  as  "parochial  electors  " (n) .    The  law  as 
to  personal  qualifications  is  the  same  as  in  the  case  of  the  franchise 
for  the  election  of  the  councillors  of  a  municipal  borough,  except 
that  coverture  is  not  a  disqualification  for  the  parochial  franchise  (o). 

394.  The  local  government  register  of  electors  and  the 
parliamentary  register  of  electors,  so  far  as  they  relate  to  a 
parish,  together  form  the  register  of  the  parochial  electors  of  the 
parish  (^).  Any  person  whose  name  is  not  in  that  register  is  not 
entitled  to  attend  a  meeting  or  vote  as  a  parochial  elector  (g).  Any 
person  whose  name  is  in  that  register  is  entitled  to  attend  a  meeting 

(r)  E.g.,  a  person  who  comes  to  or  from  the  borough  within  the  qualify- 
ing period  from  or  to  a  place  within  the  county  more  than  seven  miles  from 
the  borough  has  no  county  council  vote  (ibid.),  whereas  a  person  who  is  not 
a,  burgess  during  any  part  of  the  qualifying  period  may  have  come  to  or 
from  any  place  within  the  county  within  the  qualifying  period  from  or  to  any 
other  place  in  the  county  (Representation  of  the  People  Act,  1867  (30  &  31 
"Vict.  c.  102),  s.  26;  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10) ).  Division  III. 
is  accordingly  not  printed  sometimes  in  the  case  of  a  municipal  borough — 
the  burgess  list  taking  its  place — but  there  may  possibly  be  a  question  as  to 
whether  strictly  it  should  not  be  printed  for  the  purpose  of  including  asterisks 
which  appear  to  be  retained  for  the  purpose  of  the  election  of  boards  of  guardians, 
who  are  elected  by  the  parochial  vote  (Local  Grovernment  Act,  1894  (56  &  57 
Yict.  c.  73),  s.  20(3)). 

(k)  See  pp.  182—184,  ante. 

{I)  Local  Government  Act,  1888  (51  &  52  Yict.  c.  41),  s.  2  (4).  _ 

(m)  Ibid.,  and  London  County  Council  Electors  Qualihcation  Act,  1900 
<63  &  64  Vict.  c.  29),  s.  2. 

(n)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  ss.  2,  3,  23. 

(o)  Ibid.,  s.  43.  The  section  is  as  follows:  "  Eor  the  purposes  of  this  Act 
a  woman  shall  not  be  disqualified  by  marriage  for  being  on  any  local  govern- 
ment register  of  electors,  or  for  being  an  elector  of  any  local  authority, 
provided  that  a  husband  and  wife  shall  not  both  be  qualified  in  respect  of  the 
same  property."  No  woman,  however,  whether  married  or  single,  can  be 
qualified  by  reason  of  ownership  of  property  even  for  a  parochial  franchise. 
This  was  held  by  the  Court  of  Appeal  in  Brax  v.  Ffooks,  [1896]  1  Q.  B.  238,  C.  A. 
See  p.  192,  post. 

(p)  Local  Government  Act,  1894  (56  &  57  Yict,  c.  73),  s,  44  (1). 
(q)  Ibid. 
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and  vote  as  a  parochial  elector,  unless  prohibited  by  Act  of 
Parliament  (r). 

The  effect  of  this  is  that  any  qualification  which  gives  a 
parliamentary  franchise  gives  also  a  parochial  franchise,  and  any 
qualification  which  gives  a  franchise  for  the  election  of  borough 
councillors  or  of  county  councillors  equally  gives  a  parochial 
franchise  (s).  But  a  person  who  is  disqualified  for  the  parliamen- 
tary ownership  franchise  cannot  claim  any  franchise  in  respect  of 
ownership — there  being  no  other  ownership  franchise  than  the 
parliamentary.  Thus,  a  married  woman  is  precluded  by  reason  of 
not  being  qualified  to  be  on  the  parliamentary  register  from  getting 
on  to  the  parochial  electors'  list  by  that  avenue  {t). 

395.  District  councils  are  divided  into  "urban"  and  "rural" 
district  councils  but  the  expression  "  parochial  elector,"  when 
used  with  reference  to  a  parish  in  an  urban  district  or  in  the 
county  of  London  or  any  county  borough,  means  any  person  who 
would  be  a  parochial  elector  of  the  parish  if  it  were  a  rural 
parish  (v). 


Who  entitled 
to  vote. 


Special 
method  of 
election. 


Sub-Sect.  4. — Election  of  the  Members  of  a  Board  of  Guardians. 

396.  The  members  of  boards  of  guardians  are  elected  by 
"parochial  electors "  as  this  expression  is  above  explained;  and 
there  are  no  further  or  special  conditions  required  for  the  purpose 
of  this  franchise  in  regard  to  property  qualifications.  In  regard, 
however,  to  personal  qualifications  there  is  one,  but  only  one, 
difference  between  the  conditions  required  for  the  franchise  for  the 
election  of  poor  law  guardians  and  those  required  for  the  other  local 
government  franchises.  The  difference  is  that  the  exception  estab- 
lished by  statute  for  medical  relief  does  not  apply  to  the  present 
franchise  (iv). 

The  parochial  electors  of  each  parish  are  the  electors  of  the 
guardians  for  that  parish,  and  if  the  parish  is  divided  into  wards 
the  electors  of  the  guardians  for  each  ward  are  such  of  the 
parochial  electors  as  are  registered  in  respect  of  qualifications 
within  the  ward  (x). 

Sub-Sect.  5. — Elections  in  the  Universities. 

397.  The  universities,  like  other  private  societies,  have  their 
own  method  of  arranging  for  the  election  of  officers,  other  than 

(r)  Local  Government  Act,  1894  (56  &  o1  Vict.  c.  73),  s.  44(1). 
(s)  Ibid. 

(<)  Drax  V.  F/ooks,  [1896]  1  Q.  B.  238, 243,  C.  A.  The  words  "  by  that  avenue  " 
are  taken  from  the  judgment  of  Eigby,  L.J.,  and  are  illuminating  as  showing 
the  principle  upon  which  the  section  will  be  interpreted. 

{■u)  See  generally  title  Local  Government. 

(v)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  75  (2). 

{tv)  Medical  Relief  (Disqualification  Eemoval)  Act,  1885  (48  &  49  Vict.  c.  46), 
s.  2.  Aliter  as  to  vaccination ;  see  the  Vaccination  Act  of  1867  (30  &  31  Vict, 
c.  84),  s.  26.  No  registration  machinery  appears  to  have  been  provided  for 
carrying  out  this  distinction.  The  vote  of  a  person  coming  within  s.  2  of  the 
Act  of  1885  given  in  an  election  of  boards  of  guardians  could,  however,  be 
struck  off  upon  petition. 

(x)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  20  (3). 
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members  to  represent  them  in  Parliament,  and  this  includes  the  Sect.  2. 
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Sect.  1. — Preparation  of  the  Lists  (a). 

Sub- Sect.  1. — In  General. 

398.  Although  a  person  may  possess  the  necessary  personal  and  Necessity  for 

property  qualifications  he  will  not  be  entitled  to  record  his  vote  at  I'egistration. 
an  election  unless  his  name  appears  in  one  or  other  of  the  lists 
of  electors  which  are  prepared,  revised,  and  published  each  year  as  a 


(y)  Thus,  in  tlie  case  of  Oxford  University,  the  chancellor,  high  steward, 
vice-chancellor,  proctors,  masters  of  the  schools,  masters  of  the  streets,  clerks 
of  the  market,  keeper  of  the  archives  etc.,  together  with  the  registrar  and 
other  ministers  and  servants  of  the  University,  are  elected  by  the  members 
of  convocation  (Laud's,  Stat.  tit.  xvii.).  Convocation  consists  of  the  chancellor 
or  vice-chancellor  and  both  the  proctors  or  their  deputies,  all  the  doctors  in 
divinity,  medicine,  and  civil  law  who  are  necessary  regents,  and  the  masters  during 
their  first  year  of  regency,  all  the  heads  of  colleges  and  halls  and  their  deputies, 
all  the  members  of  the  foundation  of  any  college,  who  have  ever  been  regents 
in  civil  laws  or  arts,  all  the  doctors  in  divinity,  medicine  or  civil  law  who  are 
housekeepers  within  the  precincts  of  the  University,  all  the  professors  and 
public  lecturers  who  have  ever  been  regents  in  civil  law  or  arts,  provided  only 
they  have  personally  or  by  some  other  made  good  in  their  turns  the  exercises 
prescribed  by  the  statutes,  and  have  paid  the  fees  due  to  the  University  and  its 
officers,  and  lastly,  all  commoners  who  have  ever  been  regents  in  civil  law  or 
arts,  provided  they  have  had  their  names  upon  the  buttery  book  of  some  college 
or  hall  from  the  time  of  taking  the  degree,  either  of  master  of  arts,  or  doctor 
in  some  one  of  the  faculties  above  mentioned  and  have  taken  their  turns  in 
preaching  and  disputing  and  paid  the  fees  due  to  the  University  and  its  officers 
[ibid.,  tit.  xi.).  The  elected  members  of  the  Hebdomadal  Council  of  the 
University  of  Oxford  are  to  be  elected  by  the  Congregation  of  the  University. 
See  Oxford  University  Act,  1854  (17  &  18  Vict.  c.  81),  s.  6.  The'  Congregation 
is  the  body  defined  by  s.  16  of  the  same  Act. 

The  other  universities  have  similarly  each  their  own  rules  as  to  franchise. 
See,  e.g.,  Cambridge  University  Act,  1856  (19  &  20  Vict.  c.  88). 

(a)  The  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1  (1),  enacts  that  subject 
to  certain  modifications  the  registration  of  occupation  voters  in  parliamentary 
counties  shall  be  conducted  in  like  manner  as  the  registration  of  occupation 
voters  in  parliamentary  boroughs.  The  same  Act,  by  s.  1  (3),  provides  that  s.  9 
of  the  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  "&  42  Vict.  c.  26) 
(which  relates  to  the  publication  of  notices  at  post  offices  etc.),  shall  apply  only 
to  parishes  wholly  or  partly  in  an  urban  sanitary  district ;  and  that  s.  16  of  that 
Act  (except  so  far  as  relates  to  the  registration  of  lodgers)  and  s.  21  (arrange- 
ment of  lists  according  to  streets)  shall  not  apply  to  counties.  By  s.  1  (2)  of  the 
Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  sections  9,  27  (objections), 
28  (duties  and  powers  of  revising  barristers),  and  29  (power  to  fine  over- 
seers) are  applied  to  the  registration  of  ownership  voters  in  counties.  The 
Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  15,  and  the  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  6  (2),  provide  for 
the  joint  revision  of  parliamentary  and  burgess  lists  in  boroughs,  while  the 
County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  4,  provides  that  the  lists  of 
burgesses,  county  electors,  and  occupation  voters  for  parliamentary  elections 
shall,  so  far  as  practicable,  be  made  out  and  revised  together. 
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register  or  burgess  list  for  the  following  year  (6).  The  duty  of 
preparing  these  lists  is  imposed  upon  the  overseers  of  the  poor  (c). 
This  term  extends  in  matters  connected  with  registration  to  all 
persons  who  by  virtue  of  any  office  or  appointment  execute  the 
duties  of  overseers  by  whatever  name  they  may  be  called  or 
however  they  may  be  appointed  (d). 

In  certain  cases  a  registration  officer  may  be  appointed  to 
perform  all  the  duties  of  overseers  of  the  parish  or  parishes  for 
which  he  acts  in  respect  of  the  registration  of  voters  (e). 

The  law  relating  to  this  matter  is  substantially  the  same  in  the 
case  of  counties  (/)  and  boroughs,  but  there  are  some  respects  in 
which  it  differs. 


(6)  A  person  entitled  to  the  occupation  franchise  ought,  if  the  overseers  can 
ascertain  the  facts,  to  be  placed  upon  the  register  without  any  effort  on  his  own 
part.  A  person  entitled  to  the  ownership  franchise  must  claim  in  the  first 
instance,  but  once  on  the  register  remains  there,  unless  objected  to  by  over- 
seers or  otherwise.  A  person  entitled  to  the  lodger  franchise  has  no  right 
to  be  registered  unless  he  has  duly  claimed;  see  p.  207,  post. 

(c)  The  duties  may  be  lawfully  carried  out  by  the  majority  of  the  overseers 
(Eepresentation  of  the  People  Act,  1 832  (2  &  3  Will.  4,  c.  45),  s.  79 ;  Parliamentary 
Voters  Eegistration  Act,  1843  (6&  7  Vict.  c.  18),  s.  101 ;  Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  238).  As  to  overseers' liability  to  fines,  see 
p.  532,  post. 

{d)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  101.  It 
seems  that  a  collector  of  poor  rates  accustomed  to  perform  the  ordinary  duties 
of  overseers,  including  those  of  registration,  is  an  overseer  within  this  section 
{Green  v.  Mepham  (1878),  2  Hop.  &  Colt.  458).  In  Points  v.  Attwood  (1848),  6 
C.  B.  38,  an  assistant  overseer  appointed  in  general  terms  under  the  Poor 
EeUef  Act,  1819  (59  Geo.  3,  c.  12),  s.  7,  was  held  an  overseer  within  the  section  ; 
compare  Caunter  v.  Addams  (1863),  15  C.  B.  (n.  s.)  512.  See  also  Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  7  (1)  ;  Parliamentary  and  Muni- 
cipal Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  4  ;  Eegistration  Act,  1885 
(48  &  49  Vict.  c.  15),  s.  19.  It  is  assumed  that  the  definition  applies  throughout 
the  Eegistration  Acts.    As  to  overseers,  see  title  PooE  Law. 

(e)  The  guardians  of  a  union  not  wholly  comprised  in  an  urban  district  may, 
with  the  consent  of  the  overseers  of  any  parish  or  parishes  within  their  union 
for  which  an  assistant  overseer  has  not  been  appointed,  annually  appoint  a  fit 
person  to  act  as  registration  officer  for  such  parish  or  parishes.  He  is  removable 
and  his  remuneration  is  to  be  fixed  and  paid  by  the  guardians  and  charged  on 
the  poor  rates  of  the  parish,  and  if  he  acts  for  more  than  one  parish,  in  pro- 
portion to  the  number  of  persons  on  the  register  (County  Electors  Act,  1888 
(51  &  52  Vict.  c.  10),  s.  4  (2)  (h)  ).  By  s.  22  of  the  Parliamentary  Voters 
Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  every  precinct  or  place,  whether 
extra-parochial  or  otherwise,  which  has  no  overseers  shall  for  the  purpose  of 
making  any  claims  and  making  out  any  list  directed  by  the  Act  be  deemed  to 
be  within  the  parish  or  township  adjoining  thereto  and  sharing  in  the  right  of 
election  to  which  such  claim  or  list  may  relate ;  and  if  such  parish  or  place 
adjoins  two  or  more  parishes  or  townships  situated  as  aforesaid  it  shall  be 
deemed  to  be  within  the  least  populous  according  to  the  last  census. 

( / )  "  County,"  for  parliamentary  purposes,  means  any  county,  riding,  parts,  or 
division  of  a  county  returning  a  member  or  members  to  serve  in  Parliament 
(Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  61  ;  Eepresenta- 
tion of  the  People  Act,  1884  (48  &  49  Vict.  c.  3),  s.  11 ;  Eegistration  Act,  1885 
(48  &  49  Vict.  c.  15),  s.  19).  By  the  Local  Government  Act,  1888  (51  &  52  Vict, 
c.  41),  s.  100,  "  county"  does  not  include  acountyof  a  city  or  a  county  of  a  town. 
'"Entire  county"  means,  in  the  case  of  a  county  divided  into  administrative 
counties,  the  whole  of  the  county  formed  by  those  administrative  counties. 
"  Administrative  county"  means  the  area  for  which  a  county  council  is  elected, 
but  does  not  (except  where  expressly  mentioned)  include  a  county  borough.  See 
also  title  Local  Government. 
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Sub-Sect.  2. — The  Precept. 

399.  The  duties  of  the  overseers  in  regard  to  registration  are 
regulated  by  instructions  known  as  precepts,  which  are  annually 
sent  to  them  under  statutory  authority  {g),  together  with  the 
necessary  notices  and  forms.  These  precepts,  notices,  and  forms, 
may  be  altered  from  time  to  time  by  Order  in  Council,  and  have 
the  effect  of  law  (/i). 

400.  The  officers  intrusted  with  the  duty  of  sending  the  precepts 
to  the  overseers  are,  with  certain  exceptions  (i),  the  clerk  of  the 
county  council  in  the  case  of  counties,  and  the  town  clerk  in  the  case 
of  boroughs  {k) .  Should  there  be  no  town  clerk  the  duties  fall 
on  the  returning  officer  of  the  city  or  borough  or  on  such  person 
as  he  may  appoint  for  the  purpose  Q).  In  the  City  of  London  the 
Secondaries  perform  the  duties  {m). 

401.  The  clerk  of  the  county  council  in  every  county  and  the  town 
clerk  in  every  borough  must  cause  a  sufficient  number  of  precepts, 
notices,  and  lists  to  be  printed,  and  must  send  them  on  or  within 
seven  days  before  the  15th  April  (w)  to  the  overseers  of  every  parish 
respectively  in  the  county  or  the  borough  (o).  In  the  case  of  counties, 
copies  of  such  part  of  the  register  then  in  force  as  relates  to  each 
parish  must  accompany  the  precept 

(g)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  7. 

(>i)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  76  (7).  The  last 
Eegistration  Order  was  dated  lltli  February,  1907,  but  tbe  Eegistration  Order, 
1895,  is  that  substantially  in  force. 

(i)  The  town  clerk  of  the  borough  of  Newport  is  deemed  clerk  of  the  peace 
for  the  parliamentary  county  of  the  Isle  of  Wight  (Eepresentation  of  the 
People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  79  ;  Eegistration  Act,  1843  (6  &  7 
Vict.  c.  18),  s.  101;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  7  (2)). 
Where  on  16th  May,  1888,  any  clerk  of  the  peace  acted  in  that  capacity  under 
the  Eegistration  Acts  he  is  to  continue  so  to  act  as  deputy  of  the  clerk  of  the 
county  council  (County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  14  (b)  ). 

{h)  Originally  the  clerk  of  the  peace  fulfilled  the  duties.  The  clerk  of  the 
county  council  is  now  substituted  (County  Electors  Act,  1888  (51  &  52  Vint, 
c.  10),  s.  14).  In  registration  matters  he  is  to  act  under  the  direction  of  the 
county  council  (Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  83  (6) ). 
Where  a  county  is  divided  into  quarter  sessional  areas,  the  clerk  of  the  peace  of 
each  area  is  deemed  to  be  clerk  of  the  peace  of  the  county  for  the  parishes 
within  his  area  until  the  lists  have  been  revised  (Eegistration  Act,  1885 
(48  &  49  Vict.  c.  15),  s.  7  (3)  ;  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10), 
s.  14  (a) ). 

[l)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  101. 
Where  a  municipal  borough  forms  part  of  a  parliamentary  borough,  the  town 
clerk  of  the  municipal  borough  is  deemed  to  be  the  town  clerk  within  the  Eegis- 
tration Acts  (Parliamentary  Electors  Eegistration  Act,  1868  (31  &  32  Vict, 
c.  58),  s.  18). 

(m)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  56. 
As  to  the  office  of  Secondary,  see  title  Metropolis.  In  practice,  only  one 
Secondary  is  now  appointed,  although  the  statutes  provide  for  two. 

{n)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  7. 

(o)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  ss.  3,  10. 
The  words  of  s.  10  relating  to  boroughs  are  "  every  parish  or  township  situate 
wholly  or  in  part  within  such  city  or  borough."  Besides  precepts,  notices  etc., 
the  town  clerk  must  send  a  table  of  payments  as  in  Sched.  D  (1)  of  the  Parlia- 
mentary Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18). 

{j})  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  3 
County  Voters  Eegistration  Act,  1865  (28  &  29  Vict.  c.  36),  s.  3. 
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Sect.  1.        402.  In  addition,  the  clerk  of  the  county  council  or  the  town 
Preparation  clerk  (g),  as  the  case  may  be,  must  annually  make  out  a  list  con- 
of  the  Lists,  taining  the  names  and  descriptions  of  all  persons  who,  though 
Listof"       otherwise  qualified  to  vote  at  elections,  are  incapable  of  voting 
disfranchised   on  account  of  having  been  found  guilty  of  a  corrupt  or  illegal 
persons.         practice  on  conviction  or  by  the  report  of  any  election  court  or 
election  commissioners  (r).     The  list  must  state  the  offence  of 
which  each  person  has  been  found  guilty  (s).   The  list  must  be  sent 
to  the  overseers,  who  must  publish  it  with  the  list  of  voters  (t) . 

Sub- Sect.  3. — Preliminary  Inquiries  and  Notices  iy  Overseers. 

Inquiry  as  ^  403.  The  overseers  must  annually,  in  the  months  of  April  or 
^  May,  inquire  or  ascertain  with  respect  to  every  dwelling-house 

within  the  parish  whether  anyone  other  than  the  person  rated  or 
liable  to  be  rated  for  it  is  entitled  to  be  registered  as  a  voter  by 
virtue  of  being  an  inhabitant  occupier  (a)  of  any  such  dwelling- 
house.  They  must  enter  in  a  separate  column  of  the  rate-book 
the  name  of  everyone  so  entitled,  and  the  situation  and  description 
of  the  dwelling-house  which  qualifies  him(fc). 

For  the  purpose  of  such  inquiry  the  overseers  may  serve  on  the 
occupier,  or  on  the  person  rated  or  liable  to  be  rated  for  the  dwelling- 
house,  or  on  some  agent  of  such  person  concerned  in  its  management. 


to  inhabitant 
occupiers, 


(q)  " Eegistration  officer,"  tlie  term  used  in  s.  39  (1)  of  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  64,  is  thus 
defined. 

(r)  Under  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47 
Vict.  c.  51),  and  the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884  (47  &  48  Vict.  c.  70),  or  under  any  other  Act  for  the  time  being  in  force 
relating  to  a  parliamentary  election  or  an  election  to  any  public  office,  see 
pp.  518,  519,  post.  This  would  not  appear  to  include  disfranchisement  by  the 
judgment  of  the  court  under  s.  2  of  the  Public  Bodies  Corrupt  Practices  Act, 
1889  (52  &  53  Vict.  c.  69). 

(s)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  39  (1) ;  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  & 
48  Vict.  c.  70),  s.  24;  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  4.  The 
officer  must  examine  the  report  of  any  election  court  or  commissioners  who 
have  inquired  into  an  election  held  in  his  county  or  borough. 

{t)  Corrupt  and  Elegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  39  (1);  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  & 
48  Vict.  c.  70),  s.  24 ;  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  4.  The 
overseers  must  also  in  the  case  of  every  person  in  the  corrupt  practices  list 
omit  his  name  from  the  list  of  persons  entitled  to  vote  or,  as  circumstances 
require,  add  "objected"  before  his  name,  in  the  list  of  claimants  or  copy  of 
the  register  published  by  them  in  like  manner  as  is  required  by  law  in  any 
other  cases  of  disqualification  (Corrupt  and  Illegal  Practices  Prevention  Act, 
1883  (46  &  47  Vict.  c.  51),  s.  39  (3) ). 

(a)  The  notes  at  the  foot  of  the  prescribed  forms  point  out  that  the  head  of 
the  family  alone  is  considered  to  be  the  occupier  (Registration  Order,  1895, 
Scheds.  il.  and  III.,  Form  A,  n.  (d),  Statutory  Eules  and  Orders  Eevised, 
Vol.  IX.,  Parliamentary  Election,  England). 

(b)  Eepresentation  of  the  People  Act,  1884  (48  &  49  Vict.  c.  3),  s.  _9_(2).  As  to 
meanings  of  the  term  "  dwelling-house,"  see  p.  163,  ante.  These  inquiries  are  only 
directed  in  terms  to  be  made  as  to  dweUing-houses,  but  as  the  occupation  lists 
wiU  have  eventually  to  include  all  persons  entitled  in  respect  of  a  £50  rental, 
or  a  £10  occupation  (see  Precept,  Counties,  para.  37,  Boroughs,  para.  35,  and 
Eorm  D,  No.  1),  it  will  be  necessary  in  practice  to  make  inquiries  as  to  these 
persons  also  at  the  same  time. 
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a  requisition  in  the  prescribed  form(c),  requiring  that  the  form  in     Sect.  i. 
the  notice  be  accurately  filled  up,  giving  the  names  of  the  inhabitant  Preparation 
occupiers,  and  returned  to  the  overseers  within  twenty-one  days  of  the  Lists, 
after  service  (<:?)•     Special  instructions  are  given  in  the  form  for 
returning  the  names  of  persons  entitled  to  the  service  franchise  (e). 

404.  On  or  before  the  20th  June  in  every  year,  the  overseers  Notice  as  to 
must  publish  a  notice  in  writing  in  the  prescribed  form(/),  stating  P^^^^^^''^^ 
that  no  person  will  be  entitled  to  have  his  or  her  name  inserted  in 
any  list  of  voters,  parliamentary  or  municipal,  for  the  county  or 
borough  for  the  current  year,  in  respect  of  the  occupation  of  pre- 
mises in  the  parish,  unless  he  or  she  pay,  on  or  before  the  next 
20th  July,  all  rates  and  assessed  taxes  (g)  which  have  become 
payable  in  respect  of  the  premises  during  the  twelve  months  next 
before  the  then  last  5th  January  (h). 

Where  in  fact  any  poor  rate  due  on  the  5th  January  from  any  Notice  to 
occupier  for  premises  capable  of  conferring  the  franchise  remains  occupiers, 
unpaid  on  the  following  1st  June,  the  overseers,  whose  duty  it  is 
to  collect  the  rate,  must  on  or  before  the  20th  of  the  same  month, 
unless  the  rate  has  previously  been  paid  or  has  been  duly  demanded 
by  a  demand  note  (i),  give  or  cause  to  be  given  a  notice  (k)  to  the 
occupier.  This  provision  applies  although  the  owners  of  the 
premises  have  become  liable  for  the  rates  (l). 

The  overseers  must,  on  or  before  the  22nd  July,  make  out  a  List  of 
list  with  the  names  and  addresses  of  all  those  who  have  not  paid,  ^^^'^^^^^ 
before  the  20th  of  that  month,  all  rates  payable  for  premises  within  *^ 


(c)  Specified  in  Eegistration  Order,  1895,  Sched.  II.,  Form  A;  Sched.  III., 
Form  A,  as  amended  by  the  Eegistration  Order,  1907. 

(rf)  Representation  oi  the  People  Act,  1884  (48  &  49  Vict.  c.  3),  s.  9  (3).  The 
notice  may  be  served  in  the  following  manner  :  It  is  deemed  to  be  duly  given 
if  delivered  to  the  occupier  or  left  at  his  last  or  usual  place  of  abode  or  with 
some  person  on  the  rateable  premises.  In  the  case  of  a  body  of  persons, 
corporate  or  unincorporate,  it  is  to  be  served  on  the  secretary  or  agent,  and  where 
the  dwelling-house,  by  reason  of  belonging  to  the  Crown  or  otherwise,  is  not 
rated,  it  is  to  be  served  on  the  chief  local  officer  having  the  superintendence  or 
control  of  the  house  {ibid.,  s.  9  (4) ). 

(e)  See  Eegistration  Order,  1895,  Scheds.  II.  and  III.,  instructions  at  foot  of 
Form  A,  and  see  n.  (6).  Special  instructions  are  also  given  (ihid.)  for  the 
case  of  a  house  let  in  separate  tenements, 

(/)  Eegistration  Order,  1895,  Sched.  II.,  Form  B ;  Sched.  III.,  Form  B. 

{g)  I.e.,  Inhabited  house  duty,  payable  under  House  Tax  Act,  1851  (14  &  15 
Yict.  c.  36). 

{h)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  11, 
applied  to  counties  by  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1. 

{i)  Served  in  the  same  manner  as  the  notice  mentioned  in  the  text  (Eepre- 
sentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  28). 

(7c)  Eegistration  Order,  1895,  Sched.  II.,  Form  C;  Sched.  Ill,  FormO.  The 
notice  is  deemed  to  be  duly  given  if  delivered  to  the  occupier  or  left  at  his  last 
or  usual  place  of  abode  or  with  some  person  on  the  rateable  premises  (Eepre- 
sentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  28,  extended  to 
municipal  voters  in  boroughs,  parliamentary  and  municipal ;  Parliamentary 
and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  10,  extended  to 
counties  ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1,  extended  to  burgesses 
and  county  electors;  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  4). 

[1]  Under  the  provisions  of  the  Poor  Eate  Assessment  and  Collection  Act, 
1869  (32  &  33  Vict.  c.  41),  s.  10.  For  the  effect  of  non-payment  of  rates,  see 
p.  156,  ante. 
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Elections. 


of  the  Lists. 

Inspection 
of  assessments 
to  taxes. 


Return  of 
deaths. 


Sect.  1.  the  parish  before  the  last  5th  January.  The  list  is  to  be  open  to 
Preparation  public  inspection 

405.  The  overseers  are  at  liberty,  upon  making  request  of  the 
assessor  or  collector  of  taxes  concerned,  to  inspect  any  tax  assess- 
ment or  duplicate,  and  to  extract  any  necessary  particulars  {n) ; 
and  every  assessor  or  collector  of  taxes  must,  within  two  days 
after  the  20th  July,  make  out  and  deliver  to  the  overseers  a  list 
with  the  name  and  place  of  abode  of  every  person  who  has  not 
paid  before  the  20th  July  the  assessed  taxes  due  for  any  premises 
within  the  parish  for  the  twelve  months  before  the  last  5th  January. 
This  list  is  open  to  public  inspection  (o). 

406.  The  registrar  of  births  and  deaths  must,  four  times  a  year, 
transmit  to  the  overseers  of  every  parish,  the  whole  or  any  part  of 
which  is  included  in  his  district,  a  return,  certified  to  be  true,  of 
the  names,  ages,  and  residences  of  all  male  persons  of  full  age 
who  have  died  within  that  parish  or  part  of  a  parish,  and  also,  when 
required  by  the  overseers,  of  the  names,  ages,  and  residences  of  all 
women  of  full  age  who  have  so  died.  The  names  must  be  given  in 
full  (where  known)  with  the  dates  of  the  deaths,  and  also  the  names 
and  residences  of  the  persons  by  whom  information  of  the  deaths 
was  given  to  the  registrar.  The  overseers  must  omit  from  any  lists 
made  by  them  the  names  of  persons  who  appear  from  these  returns 
to  be  dead(p).  The  returns  are  open  to  inspection  by  anyone  who 
is  on  a  list  of  voters,  at  reasonable  times  and  without  charge  (q), 

407.  The  overseers  must  ascertain  from  the  relieving  officer 
acting  for  the  parish  on  or  before  the  last  day  of  July  the  names  of 
all  persons  who  are  disqualified  for  being  inserted  in  the  lists  of 
electors  for  the  parish  by  reason  of  having  received  parochial 

(m)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  29, 
extended  to  municipal  voters  in  parliamentary  and  municipal  boroughs ; 
Parliamentary  and  Municipal  Eegistration  Act,  1878(41  &42  Vict.  c.  26),  s.  10, 
extended  to  counties;  Eegistration  Act,  1885(48  &  49  Vict.  c.  15),  s.  1 ;  extended 
to  burgesses  and  county  electors,  County  Electors  Act,  1888(51  &  52  Vict.  c.  10), 
s.  4(1).  The  public  inspection  is  without  fee  between  10  a.m.  and  4  p.m.  any 
day  except  Sunday,  during  the  first  fourteen  days  after  22nd  July  (Eepresentation 
of  the  People  Act,  1867  (3C  &  31  Vict.  c.  102),  s.  29). 

[n)  Eequest  is  to  be  made  between  10  a.m.  and  4  p.m.  any  day  during  July 
except  Sunday  (Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18), 
s.  12). 

(o)  On  the  same  conditions  as  the  list  of  those  who  have  not  paid  rates,  see 
note  {m),  supra;  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  IS), 
s.  12  ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1. 

(p)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict, 
c.  26),  s.  11  ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1.  The  dates  are 
on  or  before  7th  April,  for  the  three  months  ending  the  preceding  31st  March, 
on  or  before  22nd  July  for  the  period  between  1st  April  and  15th  J uly,  on  or  before 
8th  September,  or  at  such  other  time  before  the  completion  of  the  revision  of 
the  lists  of  the  area  to  which  the  return  relates  as  the  barrister  appoints,  for 
the  period  beginning  16th  July,  and  on  or  before  7th  January  for  the  period 
beginning  8th  September  or  from  the  time  for  which  the  last  preceding  return 
was  made  and  ending  31st  December;  and  see  title  Eegistration  of  Births 
AND  Deaths. 

(q)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict, 
c.  26),  s.  11  ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1. 


Ascertain- 
ment of 
persons 
disqualified 
by  poor  law 
'relief. 
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claimants  in 
counties. 


relief  (r),  and  the  relieving  officer,  upon  application  from  the      Sect.  i. 
overseers,  must  produce,  at  the  place  and  time  required  by  them.  Preparation 
the  books  in   his  possession  containing  the   names  of  such  of  the  Lists, 
persons  (s). 

408.  In  counties  the  overseers  of  every  parish  must  on  or  before  Notice  to 
the  20th  June  publish  a  signed  notice  (^)  requiring  all  persons 
qualified  for  a  parliamentary  vote  by  the  ownership  of  any  property 
wholly  or  partly  within  the  parish,  who  are  not  upon  the  existing 
register,  and  also  all  persons  so  qualified,  who,  although  on  the 
register,  do  not  retain  the  same  qualification  or  have  changed  their 
place  of  abode  as  described  in  the  register,  and  who  desire  to  have 
their  names  inserted  in  the  next  register,  to  give  or  send  to  the 
overseers  on  or  before  the  20th  July  a  signed  notice  in  writing  of 
their  claim  to  vote  {a).  Simultaneously  with  the  publication  of 
this  notice,  the  overseers  must  publish  a  copy  of  the  existing  register 
relating  to  their  parish  (h). 

Sub-Sect.  4. — Method  of  Publication  of  Notices,  Lists,  and  Registers. 

409.  Every  document,  the  publication  of  which  is  required,  How  to  be 
must  be  published  by  being  fixed  in  some  public  and  conspicuous  published, 
situation  on  the  outside  of  the  outer  door  or  outer  wall  near  the 
door  of,  in  the  case  of  publication  by  overseers,  every  church 
and  public  chapel  in  their  parish  (including  places  of  public  wor- 
ship which  do  not  belong  to  the  Established  Church),  and  in  the 
case  of  publication  by  a  town  clerk,  the  town  hall.  In  either  case, 
if  there  be  no  such  building,  the  document  must  be  fixed  in  some 
public  and  conspicuous  situation  within  the  parish  or  borough  (c). 

The  documents  must  also  be  fixed  and  kept  in  some  public  and 
conspicuous  position  in  or  near  every  post  office  or  telegraph  office, 
and  in  or  near  every  public  or  municipal  or  parochial  office  within 
the  parish  to  which  it  relates  (rf). 


(r)  Under  the  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45>, 
s.  36 ;  see  p.  143,  ante. 

(s)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  12  ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1.  By  s.  16  of  the 
last-mentioned  Act,  any  person  registered  as  a  parliamentary  voter  in  the 
register  of  voters  for  a  parish  may,  by  notice  in  writing  delivered  or  sent 
to  the  clerk  of  the  guardians  for  the  parish  or  for  the  union  containing  the 
parish,  require  the  clerk  to  send  him  a  list  giving  the  names  and  addresses 
as  appearing  in  the  books,  either  of  all  men  of  full  age  or  of  all  persons 
who  have  during  the  period  specified  in  the  notice  received  out  of  the  rates 
administered  by  the  guardians  either  parochial  relief  or  outdoor  parochial 
relief,  and  who  at  the  time  of  receiving  such  relief  were  recorded  as  resident 
in  the  parish  or  union,  and  the  clerk  of  the  guardians,  on  payment  of 
fees  after  the  rate  allowed  by  the  Parliamentary  and  Municipal  Eegistration 
Act,  1878  (41  &  42  Vict.  c.  26),  for  returns  by  registrars  of  births  and  deaths, 
must  send  the  list  with  the  particulars  specified  in  the  notice. 

{t)  Eegistration  Order,  1895,  Sched.  I.,  Form  No.  1. 

{a)  Parliamentary  Yoters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  4. 

(6)  And  must  remove  it  after  a  period  including  at  least  two  Sundays,  and 
not  later  than  20th  July  (County  Voters  Eegistration  Act,  1865  (28  &  29  Vict, 
c.  36),  s.  3). 

(c)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  23. 

[d)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
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Elections. 


Sect.  1. 
Preparation 
of  the  Lists. 

Length  of 
time  of  publi- 
cation. 

Validity  of 
lists  etc. 


410.  The  document  must  continue  fixed  for  a  period  including 
two  consecutive  Sundaj^s  at  least  next  after  the  day  on  or  before 
^A'hich  it  is  required  to  be  published ;  and  if  it  is  destroyed, 
mutilated,  effaced,  or  removed  before  the  expiration  of  the  period,  it 
must  be  replaced  (e). 

411.  No  misnomer  or  inaccurate  description  of  any  person,  place, 
or  thing  named  or  described  in  any  list  or  register  of  voters,  or  in 
any  notice  required  (/),  is  in  any  way  to  prevent  the  operation  of  the 
Eegistration  Acts  with  respect  to  the  person,  place,  or  thing,  provided 
they  be  so  denominated  as  to  be  commonly  understood  (r/) .  No 
list  is  invalidated  by  reason  of  not  having  been  affixed  in  every 
place  and  for  the  full  time  required  for  publication  (/t) . 

When  old  412.  If  no  list  has  been  made  for  any  parish,  or  if,  being  made, 

in  force^™^     it  has  not  been  affixed  in  any  place  as  before  mentioned,  the  register 

of  voters  for  the  parish  then  in  force  must  be  taken  to  be  the  list 

for  the  parish  for  the  year  then  ensuing  (i). 


Stjb-Sect.  5. — The  Preparation  of  the  Lists  for  Revision, 

What  lists  are     413.  The  revising  barrister  in  whose  iurisdiction  the  registra- 
requirea.        ^-^j^  q£  voters  lies  (A)  will  eventually  require  to  have  before  him  a 
series  of  lists  of  the  persons  proposed  for  the  different  franchises, 
which  lists  will  form  the  subject  of  his  revision,  and  which,  when 
revised,  will  be  the  register.    The  foundation  of  these  lists  is  in  each 
case  different,  as  is  the  method  of  their  preparation,  but  they  must 
all  be  prepared  in  such  a  manner  as  to  give  each  person  in  each 
parish  all  the  franchises  to  which  he  or  she  may  be  entitled,  whether 
for  parliamentary  (/)  or  local  government  purposes 
The  lists  required  are  : — 
Ownership         (1)  The  ownership  list  (o),  the  foundation  of  which  is  the  register 


s.  9  (boroughs),  extended  to  occupation  voters  in  counties  by  the  Eegistration  Act, 
1885  (48  &  49  Vict.  c.  15),  s.  1  (1) ;  to  ownership  voters  by  ibid.,  s.  9  (2),  with 
respect  to  publication  in  parishes  situate  wholly  or  in  part  in  an  urban  sanitary 
district  and  not  in  a  parliamentary  borough ;  and  to  burgesses  and  county 
electors  by  the  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  4.  But 
the  provision  does  not  apply  to  any  parish  not  wholly  situate  in  an  ui'ban 
district  (County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  4  (2)  (d)  ). 

(c)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  24. 

(/)  By  the  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18). 
Presumably  the  provision  applies  to  all  notices  etc.  under  the  Eegistration 
Acts. 

((/)  Ihid.,  s.  101.  SeeHinton  v.  Hinton  (1845),  7  Man.  &  G.  163;  Elliot  y. 
St.  Mary's  Within,  Carlisle,  Oi  erseeis  (1847),  4  C.  B.  76 ;  Jones  v.  Innous 
(1855),  17  C.  B.  290;  Allen  v.  Geddes  (1870),  L.  E.  5  C.  P.  291. 

[h)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  26. 
See  Wells  v.  Stanfokh  (1885),  16  Q.  B.  D.  244. 

(i)  Ibid.,  s.  27. 

[k)  See  pp.  217  et  seq.,  post. 

(l)  See  pp.  139  et  seq.,  ante. 

(m)  See  pp.  182  et  seq.,  ante. 

(n)  See  Eegistration  Order,  lS9o,  passim. 

(o)  Applying  to  counties  only  (see  p.  201,  post). 
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New  lodger 
list. 


Non-resident 
list. 


claimants. 


extract  (p),  with  marginal  notes  (q),  which  must  be  supplemented 
by  the  list  of  claims  (r)  and  accompanied  by  the  Hst  of  objections  (s). 

(2)  The  freemen  list(0,  also  accompanied  by  lists  of  claims  and 
objections. 

(3)  The  reserved  rights  list  (a),  also  accompanied  by  lists  of  claims 
and  objections. 

(4)  The  occupiers  list  (b),  which  is  founded  on  the  overseers' 
canvass,  inquiries,  the  rate-book,  preliminary  lists  etc.  (c).  This 
will  also  be  accompanied  by  lists  of  claims  and  objections  (d). 

(5)  The  old  lodger  list  (e),  which  is  founded  on  the  claim  of  the 
claimants  and  nothing  but  the  claim,  but  which  will  also  be 
accompanied  by  lists  of  objections  (/). 

(6)  The  new  lodger  list  (g).  This  also  is  founded  on  claims,  but 
will  not  be  accompanied  by  lists  of  objections  (/t),  though  a  notice  of 
opposition  (if  any)  to  the  claims  must  be  handed  to  the  revising 
barrister  in  court  (i). 

The  overseers  must  also  prepare  a  non-resident  list — that  is, 
a  list  of  persons  who  are  entitled  in  respect  of  the  occupation 
of  property  to  be  elected  aldermen  or  councillors  of  the  county  or 
borough,  but  are  not  entitled  to  be  on  the  register  of  voters  (k). 

(i.)  The  Oivnership  List, 

414.  The  overseers  must  on  or  before  the  last  day  of  July  make  ^^ist^o* 
out  (l)  an  alphabetical  list  of  all  persons  who  have  claimed 
a  parliamentary  vote  in  respect  of  the  ownership  of  property  (m). 
The  list  must  give  the  christian  name,  surname,  and  place  of  abode 
of  the  claimant,  the  nature  of  his  qualification,  and  the  local  or  other 
description  of  the  property  and  the  name  of  the  occupying  tenant, 
as  stated  in  the  claim  (n). 

( p)  Made  by  the  clerk  of  the  county  council  (see  p.  195,  ante), 
[q)  Made  by  the  overseers  (see  p.  202,  post). 

(r)  Claims  made  by  claimants  (see  p.  205,  post)  and  made  into  a  list  by  the 
overseers  (see  infra).  Any  person  desiring  to  oppose  these  claims  must  hand  a 
notice  of  opposition  to  the  revising  barrister  in  court  (see  p.  229,  post). 

(s)  Objections  made  by  objectors  (see  pp.  209,  216,  post)  and  made  into  a  list 
by  the  overseers  (see  p.  216,  post). 

(<)  Applying  to  boroughs  only  and  made  by  the  tov?n  clerk  (see  p.  202, 2^ost). 
As  to  notice  of  opposition  to  claims,  see  note  (r),  supra. 

(a)  Applying  to  boroughs  only  and  made  by  the  overseers  (see  p.  203,  post). 
As  to  notice  of  opposition  to  claims,  see  note  (r),  supra. 

{b)  Applying  to  counties  and  boroughs  and  made  by  the  overseers  (see  p.  203, 
post). 

(c)  See  p.  196,  ante. 

{d)  See  pp.  206 — 216,  post.    As  to  notice  of  opposition  to  claims,  see  note  (r), 
supra. 

(e)  Applying  to  counties  and  boroughs,  and  made  by  the  overseers  (see  p.  204, 
post). 

(/)  Because  the  old  lodgers  claims  form  a  list  of  voters  (see  p.  204,  post), 
{g)  Applying  to  counties  and  boroughs  and  made  by  the  overseers  (see  pp.  204, 
208,  217,  post). 

(A)  Because  the  new  lodgers  claims  do  not  form  a  list  of  voters  (see  p.  204,  post), 
(i)  See  p.  229,  post, 
(ic)  See  p.  205,  post. 

{I)  Eegistration  Order,  1895,  Sched.  I.,  Form  No.  3. 
(m)  As  to  claims,  see  p.  205,  post. 

[n)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  5.  The  form 
of  claim  gives  alternative  methods  of  identifying  the  property  (see  p.  205,  post). 
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Elections. 


Sect.  1.  If  the  overseers  have  reasonable  cause  to  believe  that  any  person 
Preparation  whose  name  appears  in  the  list  of  claimants  or  in  the  copy  of  the 
of  the  Lists,  register  relating  to  their  parish  and  received  by  them  from  the 
clerk  of  the  county  council  (o)  is  not  entitled  to  have  his  name 
upon  the  next  register,  they  must  add  the  word  "  objected  "  before 
his  name  on  the  margin  of  the  list  of  claimants  or  of  the  register. 
In  the  same  way,  where  they  have  reasonable  cause  to  believe  a 
person  to  be  dead,  they  must  add  the  word  "  dead."  They  must 
have  a  sufficient  number  of  copies  of  the  list  and  register  with 
the  marginal  additions  written  or  printed,  and  must  sign  and 
publish  them  on  or  before  the  1st  August.  Copies  must  be  kept  for 
inspection  and  sale(_p). 


(ii.)  The  List  of  Freemen. 

415.  In  cities  and  boroughs  the  town  clerk  must  on  or  before 
the  last  day  of  July  make  out  {q)  an  alphabetical  list  of  all  the 
freemen  of  the  city  or  borough  entitled  to  a  parliamentary  vote, 
with  their  places  of  abode.  The  list  must  be  signed,  published, 
and  dealt  with  in  the  same  manner  (?•)  as  the  ownership  list  (s). 

Liverymen  in  416.  The  Secondaries  of  the  City  of  London  must,  on  or  before 
London.  ^j^g  20th  July,  issue  precepts  to  the  clerks  of  the  several  livery 
companies  requiring  them  to  make  out  at  the  expense  of  the  com- 
panies an  alphabetical  list  (a)  of  freemen.  The  clerk  must  sign  the 
list  and  transmit  it  with  two  printed  copies  to  the  Secondaries  on 
or  before  the  last  day  of  July.  The  Secondaries  must  fix  one  copy 
in  the  Guildhall  and  the  other  in  the  Eoyal  Exchange  for  fourteen 
days.  The  clerks  of  the  companies  must  have  copies  printed  for 
inspection  and  sale  (h). 


List  of 
freemen. 


(o)  See  p.  195,  ante. 

[p)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  5. 
The  rates  for  sale  prescribed  by  the  above  Act,  Scbed.  D,  Table  1,  are  : — 

s.  d. 

Not  exceeding  100  names. .        ..        ..        ..        ..      0  6 

Exceeding  100  and  not  exceeding  200  . .        .  .        . .      1  0 

200       ,,  ,,         300    1  6 

300       ,,  400    2  0 

400    2  6 

As  to  method  of  publication  by  overseers,  see  p.  199,  ante, 
{q)  Form  5  of  Sched.  B  of  the  Parliamentary  Voters  Eegistration  Act,  1843 
(6  &  7  Vict.  c.  18). 

(?-)  Except  that  it  is  to  be  fixed  on  the  door  or  wall  of  the  town  hall,  and  not 
of  churches  or  chapels.    See  p.  199,  ante. 

(s)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  14.  It  is 
to  be  noted  that  the  list  of  freemen  is  not  a  "portion  of  the  parliamentary 
register  of  electors  relating  to  the  parish  "  within  s.  2  (1)  of  the  Local  Govern- 
ment Act,  1894  (56  &  57  Vict,  c,  73)  ;  a  person  is  not  entitled  by  virtue  of 
being  on  the  list  to  be  in  the  parochial  electors  list  {Hart  v.  Beard,  [1896] 
1  Q.  B.  54).  In  that  case  it  was  stated  as  a  fact  that  it  was  not  the  practice 
to  place  the  freemen's  names  under  their  different  parishes ;  but  no  decision 
was  given  as  to  the  correctness  of  the  practice  ;  see  Lord  Eussell  of 
KiLLOWEN,  O.J.'s,  judgment. 

(a)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  Form 
No.  1,  Sched.  C. 

{h)  Ilnd.,  s.  20. 
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(iii.)  The  Reserved  Eights  List.  Sect.  1. 

417.  In  cities  and  boroughs  the  overseers  must  prepare,  on  or  Q^^^^^g^L^g^^ 

before  the  last  day  of  July,  an  alphabetical  list  (c)  of  persons   

qualified  to  vote  by  virtue  of  any  reserved  right  (d).    The  list  must  Reserved 
be  signed,  published,  and  dealt  with  in  the  same  manner  as  those 
previously  mentioned  (e). 


(iv.)  The  Occupiers  List. 

418.  In  both  counties  and  boroughs  the  lists  of  parliamentary 
electors  and  county  electors  or  burgesses  must,  so  far  as  practicable, 
be  made  out  together.  The  overseers  of  every  parish  in  the  county 
or  borough  must  on  or  before  the  last  day  of  July  make  out  a  list  (/) 
of  all  persons  qualified  as  parliamentary  voters,  county  electors, 
or  burgesses  in  respect  of  the  occupation  of  property  situate  in  the 
parish.    The  list  must  be  made  out  in  three  divisions. 

Division  I.  must  comprise  the  names  of  persons  qualified  to  be 
registered  both  as  parliamentary  electors  and  as  burgesses  or  county 
electors. 

Division  II.  must  comprise  the  names  of  persons  qualified  to  be 
registered  as  parliamentary  electors  but  not  as  burgesses  or  county 
electors. 

Division  III.  must  comprise  the  names  of  persons  qualified  to 
be  enrolled  as  burgesses  or  county  electors  but  not  to  be  registered 
as  parliamentary  electors  (^f). 

419.  Each  list  must  state  the  surname  and  other  name  of  every 
person,  his  place  of  abode,  the  nature  of  his  qualification,  and  the 
situation  and  description  of  the  qualifying  property  (li). 

The  overseers  must  sign  each  list  (i)  and  have  a  sufficient  number 
of  copies  of  it  written  or  printed.  They  must  publish  copies  of  the 
lists  on  or  before  the  1st  August.  Copies  must  be  kept  for  inspection 
and  sale  (k). 

Divisions  I.  and  II.  are  deemed  lists  of  voters  for  the  parlia- 
mentary county  or  parliamentary  borough,  and  divisions  I.  and  III^ 
burgess  lists  for  the  municipal  borough  or  lists  of  county  electors 
for  the  administrative  county  (I). 


Divisions  of 
list. 


Requirements 
of  list. 


(c)  Eegistration  Order,  1895,  Sched.  III.,  Form  D,  No.  2. 

(d)  See  pp.  177,  181,  ante. 

(e)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Yict.  c.  18),  s.  13. 
(/)  Eegistration  Order,  1895,  Scheds.  II.,  III..  Form  D,  No.  1. 

{g)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Yict. 
c.  26),  s.  15  ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1 ;  County  Electors 
Act,  1888  (51  &  52  Vict.  c.  10),  s.  4. 

(h)  Ihid. 

(?)  See  Morgan  v.  Parry  (1856),  17  C.  B.  334,  where  it  was  held  that  non- 
signature  by  overseers  did  not  invalidate  the  lists.  See  also  Wells  v.  Stanforth 
(1885),  16  Q.  B.  D.  244. 

(k)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  15  ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1 ;  County  Electors  Act, 
1888  (51  &  52  Vict.  c.  10),  s.  4.  For  conditions  of  publication,  sale  etc.,  see 
pp.  199,  200,  202,  ante. 

(1)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  15  (7) ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1 ;  County  Electors 
Act,  1888  (51  &  52  Vict.  c.  10),  s.  4. 
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Sect.  1.         The  lists  and  each  division  must,  if  the  local  authority  (m)  direct, 
Preparation  be  framed  in  parts  for  polling  districts  or  wards ;  and  where 
of  the  Lists,  the  polling  districts  and  wards  are  not  conterminous,  so  that  the 
parts  may  be  conveniently  compiled  or  put  together  to  serve  either 
as  lists  for  the  polling  districts  or  as  ward  lists  (n). 

The  lists  and  each  division  are  to  be  alphabetical,  except  in  the 
administrative  county  of  London,  where  the  names  of  the  electors 
must  appear  in  the  order  of  the  rate-book,  unless  the  local  authority 
has  otherwise  directed  (o),  and  except  in  other  cases  where  the  local 
authority  has  given  any  special  directions  as  to  making  out  the 
lists  according  to  streets  or  the  order  of  the  rate-book  (p). 

(v.)  The  Old  Lodger  List. 

Old  lodger  420.  The  Overseers  in  every  parish,  both  in  counties  and 
boroughs,  must  on  or  before  the  last  day  of  July  make  out  a 
list  {q)  of  all  the  old  lodger  claimants  (r),  and  if  they  have  reason- 
able cause  to  believe  that  any  person  whose  name  is  entered  on  the 
list  is  not  entitled  to  be  registered  or  is  dead  (s),  must  add  in  the 
margin  of  the  list  opposite  his  name  the  words  "  objected  to  "  or 
"  dead,"  as  the  case  may  be  (t). 

The  list  must  be  signed  (a),  published,  and  otherwise  dealt  with 
in  the  same  manner  as  the  occupiers  list.  For  the  purposes  of 
the  Parliamentary  Kegistration  Acts  the  lists  are  deemed  lists  of 
voters  (t). 

(vi.)  The  Neiv  Lodger  List. 

New  lodger  421.  The  new  lodger  list  is  entirely  made  up  from  claims,  and 
will  be  more  conveniently  treated  of  under  that  heading  (h). 


(m)  I.e.,  as  regards  a  parliamentary  borougli,  if  any,  which,  is  not  a  municipal 
borough,  the  authority  having  power  to  divide  the  parliamentary  borough  into 
pollirig  districts,  i.e.,  county  council  (County  Electors  Act,  1888  (51  &  52  Vict, 
c.  10),  s.  4).  As  regards  a  municipal  borough  the  council  of  the  borough 
(Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  21).    In  counties  the  county  council. 

{n)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  15  (8) ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1  ;  County  Electors  Act, 
1888  (51  &  52  Vict.  c.  10),  s.  4. 

(o)  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  5. 

(p)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict, 
c.  26),  s.  21. 

(g)  Eegistration  Order,  1895,  Scheds.  II.,  Ill,  Fonn  D,  No.  2. 
(r)  See  p.  207,  post. 

(s)  For  method  of  obtaining  name  of  dead  person,  see  p.  198,  ante. 

[t)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  22;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1.  If  the  overseers 
add  the  word  "  objected"  they  must  appear  by  themselves  or  by  some  person 
on  their  behalf  before  the  revising  barrister  in  support  of  their  objection, 
otherwise  the  barrister  must  retain  the  name  on  the  list  [Cartwright  v. 
Shrewshurij  {Toivn  Clerk),  [1909]  2  K.  B.  169).  A  direction  to  the  overseers  that 
where  parties  are  parent  and  son  or  master  and  servant  there  is  "reasonable 
cause  to  believe  that  he  is  not  entitled  to  be  registered"  does  not  relieve  the 
overseers  of  the  duty  of  inquiry  in  each  case  [ibid.). 

(a)  See  Morgan  v.  Parrij  (1856),  17  C.  B.  334. 

{h)  See  p.  207,  Tpost. 
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(vii.)  The  Non-resident  List.  Sect.  1. 

422.  Except  in  the  administrative  county  of  London  (c),  the  Preparation 
overseers  of  every  parish  must,  at  the  same  time  that  they  make  the  Lists, 
the  parish  burgess  or  county  electors  Hst,  make  a  Hst  of  persons  Non-resident 
quahfied  by  the  occupation  of  property  in  the  parish  to  be  coun-  list, 
cillors  or  aldermen  of  the  borough  or  county,  but  not  to  _  be 
burgesses  or  county  electors,  as  being  resident  within  fifteen  miles 

but  more  than  seven  miles  from  the  borough  or  county  {d). 

Sub-Sect.  6. — Notice  of  Claims  and  Objections, 
(i.)  Notice  of  Claim. 

423.  The  law  with  regard  to  the  notice  of  claim  which  must  be  Ownership 
given  by  claimants  depends  upon  the  franchise  sought  (e).  claims. 

Every  ownership  claimant  who  is  not  on  the  register  for  the 
parish  in  which  he  seeks  an  ownership  vote,  or  who  has  a  dif- 
ferent qualification  (/)  or  place  of  abode  to  that  described  in  the 
register  (g),  must  give  or  send  to  the  overseers  on  or  before  the 
20th  July  a  signed  notice  in  writing  of  his  claim  (/t).  A  notice 
delivered  on  the  20fch  July,  even  though  that  day  falls  on  a  Sunday, 
is  properly  served  (i). 

Proof  of  the  notice  is  not  necessary  if  the  overseers  have  included 
the  name  of  the  claimant  in  their  list  (k) ;  and  therefore  if  his 


(c)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  77;  Eegistration 
Order,  1895,  Sched.  III.,  Instruction  8. 

(d)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  49 ;  counties, 
County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  12  ;  for  forms,  see  Eegistration 
Order,  1895,  Scheds.  II.,  III.,  Form  Gr.  Two  copies  of  the  non-resident  list  are 
to  be  sent  by  the  overseers  (Eegistration  Order,  1895,  Sched.  II.,  Part  II.,  45, 
Sched.  III.,  Part  II.,  44). 

(e)  The  forms  for  the  respective  claims  must  be  strictly  observed,  e.g.,  names 
must  be  given  in  full ;  but  see  the  Irish  case,  Carroll  v.  Beggs  (1864),  15  I.  C.  L.  E. 
370,  Ex.  Ch. 

(/)  Where  a  voter  had  occupied  land  of  over  £50  value,  and  had  then,  after 
giving  up  that  land,  taken  another  farm  of  sufficient  rental  and  had  not  made  a 
new  claim,  his  name  was  struck  off  the  register  [Burton  v.  Gery  (1847),  5. 
0.  B.  7).  A  woman  cannot  claim  a  parochial  vote  in  respect  of  the  ownership 
of  property  (Drax  v.  Ffovks,  [1896]  1  Q.  B.  238,  0.  A.). 

(g)  See  p.  199,  ante. 

(h)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18) ,  s.  4 ;  for  form, 
see  Eegistration  Order,  1895,  Sched.  I.,  Form  No.  2.  In  every  claim  the  place 
of  abode  should  be  entered  with  the  name  (if  any)  of  the  street,  lane,  or 
other  locality  and  the  number  (if  any)  in  such  street,  lane,  or  other  locality, 
and  such  entry  should  be  made  in  all  cases  in  such  a  manner  as  will  afford  a  full 
and  sufficient  address  for  a  person  entered,  if  a  letter  is  addressed  to  him  by  post. 

The  description  of  the  qualifying  property  should  specify  the  street,  lane,  or 
other  like  place  in  the  parish  (if  any)  and  number  of  house  (if  any)  where  the 
property  is  situate,  or  name  of  the  property,  if  known  by  any,  or  name  of  the 
occupying  tenant  ;  or  if  the  qualification  consists  of  a  tithe  rentcharge,  of  the 
name  of  the  rectory,  vicarage  etc.  to  which  the  rentcharge  belongs,  then  the 
names  of  the  owners  of  the  property  out  of  which  such  rent  is  issuing,  and  the 
situation  of  the  property,  and  a  statement  of  the  registration  of  the  claimant  in 
respect  of  such  rentcharge  in  the  register  in  force  in  the  year  1884.  The 
description  of  the  qualifying  property  should  in  all  cases  be  such  as  will  afford 
full  and  sufficient  means  of  identifying  such  property  (ibid.). 

(i)  Raivlins  v.  West  Derby  Overseers  (1846),  2  0.  B.  72. 

{h)  Davies  v.  Hopkins  (1857),  3  C.  B.  (n.  s.)  376,  which  decided  that,  the  over- 
seers having  placed  a  claimant's  name  in  the  List  of  voters,  it  is  not  competent  to 
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name  is  in  fact  on  the  list,  it  does  not  signify  if  the  notice  is 
delivered  after  the  proper  date  (l).  Even  if  no  notice  at  all  be 
given  to  the  overseers,  he  is  entitled  to  be  on  the  register,  the  other 
necessary  conditions  being  fulfilled 

424.  Any  person  whose  name  appears  on  the  ownership  list  of 
voters  then  in  force  and  whose  place  of  abode  is  not  correctly  stated 
therein,  or  who  has  received  a  notice  of  objection  grounded  on  the 
second  column  (n)  of  the  list,  and  who  possesses  on  the  15th  July 
the  same  qualification  as  that  for  which  his  name  was  originally 
inserted,  may  make  and  subscribe  a  declaration  in  the  prescribed 
form  correcting  the  misdescription  before  any  person  authorised  to 
administer  oaths  in  the  High  Court  (o).  All  such  declarations  must 
be  duly  dated,  and  must,  on  or  before  the  5th  September  (jo),  be  sent 
to  the  clerk  of  the  county  council,  who,  after  indorsing  and  initialling 
them,  will  forward  them  to  the  revising  barrister  (q). 

425.  Every  person  whose  name  has  been  omitted  in  the 
occupation  list  of  voters  and  who  claims  as  having  been  qualified 
on  the  last  15th  July  (7-),  or  who  wishes  to  be  registered  for  a 
different  qualification  than  that  for  which  his  name  appears  in  the 
list,  must,  on  or  before  the  20th  August  (s),  give  or  cause  to  be  given 
a  notice  in  the  prescribed  form  (t)  to  the  overseers  of  the  parish  for 
which  he  claims  (a). 


tlie  revising  barrister  to  require  proof  of  the  notice  of  claim.  Williams,  J.,  at 
p.  387,  said  :  "  If  the  legislature  really  did  intend  that  such  proof  should  be 
given,  it  is  somewhat  strange  that  they  did  not  in  terms  say  so.  One  -would 
naturally  have  expected  if  such  had  been  the  intention  that  the  section  -would 
have  gone  on  to  say  that  the  claimant  should  be  put  to  proof  that  he  had  duly 
given  the  notice  required  by  s.  4.  According  to  the  ordinary  rule  of  con- 
struction of  Acts  of  Parliament,  the  same  construction  must  be  put  upon  the 
same  language  in  different  parts  of  the  Act,  and  -when  -we  turn  to  s.  37  "  (Parlia- 
mentary Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  "  we  find  that  where  the 
legislature  intended  to  require  proof  of  the  giving  of  a  notice  of  claim,  they  have 
expressly  said  so  ;  for  where  the  claimant's  name  is  omitted  by  the  overseer,  the 
revising  barrister  is  to  insert  it  in  case  it  shall  be  proved  to  his  satisfaction  that 
the  claimant  gave  due  notice  of  such  his  claim  to  the  said  overseers  and  that  he 
was  entitled  on  the  last  day  of  July  then  next  preceding  to  be  inserted  in  the 
said  list  of  voters."  Willes,  J.,  at  p.  389,  expressed  the  opinion  that  "if  the 
overseers  improperly  insert  a  claimant  who  has  not  given  due  notice  they  may 
be  indicted"  ;  but  on  this  point  see  B.  v.  Hall,  [1891]  1  Q.  B.  747. 

(Z)  Leonard  y.  Alloways  (1878),  2  Hop.  &  Colt.  411,  following  Davies  v. 
Hopkins  (1857),  3  0.  B.  (n.  s.)  376.  Davies  v.  Hopkins  was  quoted  with  approval 
in  M'Grareij  v.  Chambers,  [1894]  2  I.  E.  129,  0.  A.  Other  Irish  cases  are 
Hughes  v.  Barnett  (1857),  7  I.  0.  L.  E.  369,  Ex.  Oh.  ;  O'Brien  v.  Fenton  (1864), 
15  1.  C.  L.  E.  380,  Ex.  Ch. 

(m)  Davies  v.  Hopkins,  supra,  per  Williams,  J.,  at  p.  387, 

{n)  Seep.  209,  post. 

(0)  Eegistration  Order,  1895,  Sched.  I.,  Form  No.  7. 

(p)  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  6  (1). 

{q)  County  Voters  Eegistration  Act,  1865  (28  &  29  Vict.  c.  36),  s.  10  ; 
Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  4  (2) ;  County  Electors  Act,  1888 
(51  &  52  Vict.  c.  10),  s.  6. 

(r)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  7. 

is)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  3  (1) . 
\t)  Eegistration  Order,  1895,  Scheds.  II.,  III.,  Form  H,  No.  1. 
(a)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  15,  as 
regards  boroughs ;  applied  to  counties  (Eegistration  Act,  1885  (48  &  49  Vict. 
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It  is  sufficient  in  the  case  of  the  occupiers  Kst  for  the  notice  to      Sect.  i. 
be  signed  in  the  claimant's  name  by  the  clerk  to  an  agent  duly  Preparation 
authorised  to  make  and  sign  a  claim  on  his  behalf  (&).    The  notice  of  the  Lists, 
need  not  specify  the  list  in  which  the  name  is  claimed  to  be 
inserted  (c). 

426.  The  claim  of  every  person  desirous  of  being  registered  as  Lodger 
a  voter  in  respect  of  the  occupation  of  lodgings  must,  after  the  last  claims, 
day  of  July  and  on  or  before  the  20th  August  (d) ,  be  delivered  in 
the  prescribed  form  (e)  to  the  overseers  of  the  parish  in  which 
the  lodgings  are  (/).  The  claim  is  an  essential  part  of  the  lodger's 
qualification  (g),  and  the  declaration  and  attestation  annexed  (h)  to 
the  form  are  a  necessary  part  of  the  claim  (i). 

A  declaration  of  residence  which  is  dated  before  the  expiration  of 
the  year  of  residence  to  which  the  declaration  refers  is  a  nullity, 
and  a  claim  containing  such  a  declaration  is  bad  on  the  face  of 
it  (k).    Absence  of  a  date  from  the  attestation  will  also  invalidate 


c.  15),  s.  1  (1) ).  Where  a  notice  of  claim  was  erroneously  addressed  to  the 
overseers  of  a  division  of  a  parish  instead  of  to  the  overseers  of  the  whole  parish 
it  was  held  to  be  such  a  direction  as  to  be  "  commonly  understood"  within  s.  101 
of  the  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18)  (EUiot  v. 
St.  Mary's  Within,  Carlisle,  Overseers  (1847),  4  0.  B.  76).  Notice  of  claim  is 
essential,  and  must  be  proved  to  the  satisfaction  of  the  revising  barrister,  and  the 
fact  that  it  has  been  accepted  and  published  by  the  overseers  is  not  conclusive 
[Re  Sale  (1880),  Colt.  152). 

(6)  Brown  Y.  Tomhs,  [1891]  1  Q.  B.  253  ;  Burns  v.  Cassells  (1891),  19  E.  (Ct. 
of  Sess.)287. 

(c)  Firth  V.  Widdicombe  (1871),  L.  E.  7  0.  P.  172.  The  claimant  in  this  case 
was  a  £12  occupier,  but  the  principle  holds  good.  The  notice  gave  in  substance 
all  that  was  required  to  identify  the  list. 

(d)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  3  (1).  The  notice  of  claim 
must  be  sent  to  the  overseers  within  the  prescribed  time,  and  the  revising 
barrister  has  no  jurisdiction  under  s.  18  of  the  Eegistration  Act,  1885  (48  &  49 
Vict.  c.  15),  to  allow  a  claim  not  so  sent  [Whitwell  v.  North  Riding  of  Yorkshire 
{Clerk  of  the  Peace)  (1889),  Pox.  &  S.  Eeg.  152) ;  andi  see  Re  Sale  (1880),  Colt.  152 
(occupation  claim). 

(e)  Eegistration  Order,  1895,  Scheds.  IL,  III.,  Form  H,  No.  2.  If  the 
claim  is  in  respect  of  different  rooms  successively  occupied  as.  lodgings  in  the 
same  house,  the  notice  of  claim  must  specify  each  room  or  set  of  rooms  so 
occupied.  If  there  are  two  joint  lodgers,  the  yearly  value  of  the  lodgings  must 
be  £20  or  upwards.  If  a  lodger  during  any  part  of  the  qualifying  period,  not 
exceeding  four  months  at  any  one  time,  has  in  the  performance  of  any  duty 
arising  from  or  incidental  to  any  office,  service,  or  employment  held  or  under- 
taken by  him  been  absent  from  his  lodgings  although  he  retained  them  in  his 
occupation,  he  is  entitled  to  be  registered  as  if  he  had  inhabited  his  lodgings 
during  that  period  {ibid.);  and  see  p.  177,  ante,  and  Topping  v.  Keogh,  [1910] 
2  I.  E.  1. 

(/)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  30  (2) 
(boroughs)  ;  Eepresentation  of  the  People  Act,  1884  (48  &  49  Vict.  c.  3),  s.  2; 
Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  ss.  1,  3  (counties). 

{g)  Hersant  v.  Halse  (1886),  18  Q.  B.  D.  412. 

{h)  S.  30  of  the  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102), 
contained  words  requiring  the  declaration  and  attestation.  The  words  were 
repealed  by  the  Statute  Law  Eevision  Act,  1893  (56  &  57  Vict.  c.  14),  but  are 
replaced  by  the  form  in  the  Eegistration  Order,  1895. 

{i)  See  Irish  cases,  Hanbidge  v.  Beveridge  (1889),  26  L.  E.  Ir.  423,  C.  A.  ; 
Jones\.  Beveridge  (1886),  20  L.  E.  Ir.  380,  C.  A.  ;  see  p.  175,  ante. 

(k)  Jones  v.  Kent  (1888),  22  Q.  B.  D.  204,  per  Lord  Coleridge,  C.J.,  at  p.  207, 
following  Hersant  v.  Halse,  supra. 
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Sect.  1.     a  claim  (1).    Signature  and  attestation  are  to  be  contemporaneous 
Preparation  acts  (m),  and  if  the  witness  is  not  present  when  the  claim  is  signed, 
of  the  Lists,  though  he  sign  on  the  same  day  at  the  claimant's  request,  the  claim 
is  bad  (n). 

Where  a  person  is  entered  as  a  lodger  on  the  register  in  force, 
and  desires  to  be  entered  on  the  next  register  in  respect  of  the 
same  lodgings,  he  may  so  claim  by  sending  notice  of  his  claim  in 
the  prescribed  form  (o)  to  the  overseers  of  the  parish  on  or  before 
the  25th  July  {p). 

Freemen.  427.  Persons  claiming  as  freemen  for  any  city  or  borough  whose 

names  have  been  omitted  from  the  list  must  give  notice  (q)  of  their 
claim  to  the  town  clerk  according  to  the  prescribed  form  (r),  or  to 
the  like  effect  (s). 

Liverymen.  In  the  City  of  London,  persons  whose  names  have  been  omitted 
from  the  list  of  freemen  and  liverymen  must,  on  or  before 
20th  August  (i),  give  notice  of  their  claim  in  the  prescribed 
form  (a),  or  to  the  like  effect,  to  the  Secondaries  and  to  the  clerk  of 
the  company  in  whose  list  they  claim  to  be  inserted  (b). 

428.  Persons  omitted  from  the  reserved  rights  list  must  send  in 
notice  of  their  claim  to  the  overseers  before  20th  August  (c)  in 
the  prescribed  form  (d). 

429.  Any  person  who  is  entered  on  any  list  of  voters,  except  the 
ownership  list  in  counties,  and  whose  name  or  place  of  abode,  or  the 
nature  of  whose  qualification  or  the  name  and  situation  of  whose 
qualifying  property  is  not  correctly  stated  in  the  list,  orin  respect  of 
whom  there  is  any  other  error  or  omission  in  the  list,  may,  whether 
he  has  received  a  notice  of  objection  or  not,  if  he  thinks  fit,  make 
and  subscribe  a  declaration,  in  the  prescribed  form  (e),  before  any 


Omitted 
persons. 


Declaration 
correcting 
mistakes  in 
list. 


(n  Smith  V.  Chandler  (1888),  22  Q.  B.  D.  208,  following  Jones  v.  Kent  (1888), 
22  U.  B.  D.  204;  but  as  to  amendment  in  sucli  cases,  and  the  general  effect  at 
tlie  hearing  of  irregularities,  see  p.  222,  post. 

(m)  Body  v.  Halse,  Hunt  v.  Halse,  Penning  v.  Halse,  [1892]  1  Q,.  B.  203,  per 
Lord  Coleridge,  C.J.,  at  p.  205. 
*    {n)  I  hid. 

(o)  Eegistration  Order,  1895,  Scheds.  II.,  III.,  Form  H,  No.  2.  See 
note  (e)  on  p.  207,  ante. 

(p)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  22,  boroughs  ;  extended  to  counties,  Eepresentation  of  the  People  Act,  1884 
(48  &  49  Vict.  c.  3),  s.  2.  Where  he  has  not  sent  in  his  claim  before  this  date, 
there  is  nothing  to  prevent  him  sending  in  his  claim  as  a  new  lodger. 

(q)  In  Nagle  v.  Campbell,  [1896]  2  I.  E.  326,  0.  A.,  it  was  held  that  a 
freeman  who  during  the  qualifying  period  has  changed  his  place  of  abode  to 
one  within  another  division  of  the  borough  or  the  seven  miles  limit  need  not 
serve  a  fresh  notice  of  claim. 

(r)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  Sched.  B, 
Form  No.  7. 

(s)  Ibid.,  s,  15. 

{t)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  3  (1). 

(a)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  Sched.  C, 
Form  No.  2. 

(b)  Ibid.,  s.  20. 

(c)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  3  (1). 

(d)  Eegistration  Order,  1895,  Sched.  III.,  Form  H,  No.  1. 

(e)  Ibid.,  Soheds.  II.,  III.,  Form  M. 
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person  authorised  to  administer  oaths  in  the  High  Court.    The     Sect.  i. 
declaration  must  be  duly  dated  and  must  be  sent,  on  or  before  Preparation 
the  5th  (/)  September,  to  the  clerk  of  the  county  council  or  the  town  of  the  Lists, 
clerk,  who  will  indorse  on  it  a  signed  and  initialled  memorandum, 
stating  the  date  when  he  received  it,  and  naming  the  declarant 
and  the  list  referred  to,  and  will  deliver  it  to  the  revising  barrister 
at  his  first  court  (g). 

430.  Any  person  named  in  the  corrupt  and  illegal  practices  list  Corrupt  and 
may  claim  to  have  his  name  omitted  therefrom.    Such  claims  must  ^^J^^^J^gg  jjg^ 
be  sent  in  within  the  same  .time  and  must  be  dealt  with  in  like 
manner  as  other  claims  (h). 

(ii.)  Notice  of  Objection. 

431.  Any  person  whose  name  appears  in  any  list  (i)  of  parlia-  Right  to 
mentary  voters  for  any  county  (A;),  city,  or  borough,  may  object  to  object, 
any  other  person  upon  any  list  of  parliamentary  voters  for  that 
county,  city,  or  borough,  as  not  having  been  entitled  on  the 

15th  July  (l)  last  to  have  his  name  inserted  in  the  list.  The 
right  to  object  is  given  by  the  mere  presence  of  the  objector's  name 
on  the  list  (m). 


(/)  It  is  essential  that  the  notice  be  sentin  due  time  {Dakinqy.  Fraser  {1885), 
16  Q.  B.  D.  252). 

{g)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  24.  The  declaration  may  be  contradicted  by  evidence  {Tranior  v.  StarbucJe 
(1893),  Fox  &  S.  Reg.  340). 

(h)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (45  &  46  Vict.  c.  51), 
5.  39  (4). 

{i)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  ss.  7,  17  ; 
Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  2  (1).  The  words  of  s.  7  (counties) 
of  the  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  are, 
"Every  person  who  is  upon  the  register  for  the  time  being."  S.  2  (1)  of  the 
Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  provides  that  the  list  of  occupation 
voters  in  a  parliamentary  county  shall  be  deemed  part  of  the  list  of  voters,  and 
that  any  person  whose  name  appears  in  the  list  of  voters  may  object  to  the 
name  of  any  other  person  therein  as  if  he  were  on  the  register  of  voters  for  the 
county.  By  s.  2  (2)  of  the  same  Act,  "  In  the  list  of  voters  and  register  of  voters 
in  a  parliamentary  county  there  shall  be  separate  lists  of  (a)  ownership  voters  ; 
(b)  occupation  voters  other  than  lodgers;  and  (c)  lodgers."  By  s.  6  of  the 
Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  the  list  of 
ownership  claimants  is  a  list  of  voters.  The  words  of  s.  17  (boroughs)  of  the 
Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  are  slightly 
different  from  s.  7  (counties).  They  are,  "Every person  whose  name  shall  have 
been  inserted  in  any  list  of  voters  for  any  city  or  borough."  By  s.  22  of  the 
Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  the 
old  lodger  list  is  deemed  to  be  a  list  of  voters  ;  so  also  are  the  lists  of  reserved 
rights  and  freemen  (Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict, 
c.  18),  ss.  13,  14^  20  (freemen  in  City  of  London) ). 

(k)  By  the  Eedistribution  of  Seats  Act,  1885  (48  &  49  Vict.  c.  23),  s.  9  (3), 
"  county  "  for  all  such  purposes  means  "  county  division." 

(l)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  7;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1. 

(m)  W.  objected  to  a  name  on  the  list,  his  own  name  having  been  duly  objected 
to.  At  the  revision  W.'s  name  was  struck  off  the  list  before  the  objection 
which  he  had  made  was  taken.  It  was  held  that  it  was  sufficient  that  his  name 
was  on  the  list  at  the  time  of  the  service  of  the  notice  of  objection  (Pease  v. 
j  Middlesbrough  {Town  Clerk),  [1893]  1  Q.  B.  127). 

!      An  objector's  name  had  been  inserted  in  the  list  of  voters,  although  he  had 
been  reported  gxiilty  of  an^  illegal  practice  at  an  election,  and  was  therefore  not 
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Any  person  whose  name  appears  on  any  list  of  county  electors, 
or  burgesses  in  a  county  or  borough,  may  object  to  the  name  of  any 
other  person  on  the  list  of  county  electors  or  burgesses  for  the  same 
county  or  borough  (n). 

Notice  to  432.  Every  person  so  objecting  (except  overseers  objecting  to 

overseers  etc.  persons  in  the  ownership  list  (o))  must  on  or  before  the  20th 
August  (p)  give  notice  (g)  to  the  overseers  (r) ;  or,  if  the  objection 
relates  to  the  list  of  freemen  in  a  borough,  to  the  town  clerk  (s), 
and  in  the  City  of  London  to  the  Secondaries  and  the  clerk  of  the 
company  whose  list  is  concerned  (t).  The  notice  must  be  in  the 
prescribed  form  (a),  and  the  list  in  which  the  name  of  the  person 
objected  to  appears  must  be  sufficiently  specified  (h). 

capable  of  voting.  He  was  struck  off  at  the  revision  at  whicli  his  own  objection 
was  heard,  and  it  was  held  that,  his  name  having  been  inserted  in  the  Ust,  he 
was  not  incapacitated  from  being  an  objector  {Barr  v.  Chambers  (188*7),  22 
L.  E.  Ir.  264,  C.  A.). 

{n)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  18 ;  County  Electors  Act,  1888  (51  &52  Vict.  c.  10),  s.  4(1). 

(o)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  7. 
As  to  such  objections,  see  p.  202,  ante. 

{p)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  3  (1). 
'  {q)  There  is  a  slight  difference  in  the  sections  (7  and  17)  of  the  Parliamentary 

Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  relating  to  objections  in 
counties  and  boroughs.  That  relating  to  counties  provides  for  the  notice  to  be 
given  to  the  ' '  overseers  ...  of  the  parish  ...  to  which  the  list  of  voters 
containing  the  name  of  the  person  objected  to  may  relate,"  while  s.  17  (boroughs) 
enacts  that  the  notice  is  to  be  given  to  the  ' '  overseers  who  have  made  out  the 
list  in  which  the  name  of  the  person  so  objected  to  has  been  inserted."  Where 
a  notice  of  objection  was  served  on  an  overseer  who  had  not  joined  the  other 
overseers  in  signing  the  list  of  voters,  the  service  was  held  good  {Beenlen  v. 
Hochin  (1846),  4  0.  B.  19). 

(r)  See  p.  194,  ante. 

(s)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  ss.  7,  17. 
{t)  Ibid.,  8.  20. 

(a)  Counties  (Eegistration  Order,  1895,  Ownership,  Sched.  I.,  Form  No.  4  ; 
Occupation,  Sched.  II.,  Form  I.,  No.  1);  boroughs  (Eegistration  Order,  1895, 
Occupation,  Sched.  III.,  Form  I.,  No.  1);  City  of  London  freemen  and  livery- 
men (Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  Sched.  0, 
Form  No.  5).  Presumably  the  notice  of  objection  to  freemen  in  boroughs 
should  follow  the  usual  borough  form  {supra),  with  the  difference  that  it  is 
addressed  to  the  town  clerk.  It  was  held  in  Smith  v.  Holloway  (1865),  L.  E.  1  C.  P. 
145,  that  it  was  not  necessary  to  give  a  separate  notice  in  respect  of  each  voter 
objected  to,  and  that  there  might  be  one  general  notice  if  the  names  of  the  persons 
objected  to  were  set  out  in  a  schedule.  It  is  to  be  noted,  however,  that  this  case 
was  decided  on  the  form  prescribed  by  the  Parliamentary  Voters  Eegistration 
Act,  1843  (6  &  7  Yict.  c.  18),  and  that  the  words  prescribing  the  form  or  a 
notice  "  to  the  like  effect  "  have  been  repealed. 

(6)  If  the  list  referred  to  is  made  out  in  divisions,  the  notice  should  specify  the 
division  to  which  the  objection  refers ;  and  if  the  list  contains  two  or  more 
persons  of  the  same  name,  should  distinguish  the  person  intended  to  be  referred 
to  (footnote  (a)  to  Form  I.  in  Eegistration  Order,  1895,  Scheds.  II.,  III.), 
although  in  Ghorlton  v.  Johnson  Bee's  Case  (1868),  L.  E.  4  C.  P.  400,  where 
there  were  lists  of  ownership  voters  and  claimants,  and  also  lists  of  £12 
occupiers  and  claimants,  it  was  held  that  the  list  need  not  be  specified.  The 
notice  there,  however,  was  given  in  the  form  provided  by  the  statute.  In 
Aldridge  v.  Medivin  (1868),  L.  E.  4  C.  P.  464,  there  were  two  lists — namely  those 
of  rated  occupiers  and  of  voters  under  reserved  rights — and  the  only  name  on 
the  latter  list  was  that  of  the  objector.  The  objector  did  not  specify  the  list  to 
which  the  objection  referred,  but  the  overseers  were  not  misled.  The  court 
(BoviLL,  C.J.,  Byles,  Keating  and  Bkett,  JJ.)  found  that  they  could  not 
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The  objector  must  sufficiently  set  out  where  his  own  name     Sect.,  i. 
appears  on  the  register  or  list  of  voters  (c).    He  must  state  his  Preparation 
actual  place  of  abode  although  differing  from  that  on  the  register  (d).  of  the  Lists. 
If  he  has  two  bond  fide  places  of  abode  he  may  state  either  (e). 
Where  the  notice  is  sent  by  post  (/)  mere  insufficiency  of  address 
will  not  invalidate  it  if  in  fact  it  reaches  the  overseers  (g),  and  the 
prescribed  mode  of  postage  (/)  need  not  be  followed  if  in  fact  the 
notice  reaches  the  overseers  (h). 

433.  The  objector  must  also,  on  or  before  20th  August,  give  or  Notice  to 
cause  to  be  given,  or  leave  or  cause  to  be  left  (in  reasonable  time  and 
manner  (i))  at  the  actual  place  of  abode  (k)  of  the  person  objected  to,  ^      ^  °' 
a  notice  in  the  prescribed  form  (1). 

say  that  there  was  not  evidence  enough  to  satisfy  the  revising  barrister  that  the 
description  of  the  list  in  the  notice  was  such  as  to  be  commonly  understood  to 
apply  to  the  list  of  occupiers.  Where  the  overseers  make  out  more  than  one 
list,  the  particular  list  must  be  stated  {Barton  v.  Ashley  (1845),  2  C.  B.  4). 
Where  one  obj  ected  to  a  voter  being  ' '  retained  in  the  list  of  persons  entitled 
under  the  Reform  Act,"  the  notice  was  held  to  sufficiently  indicate  the  £10 
occupation  list  {Huggett  v.  Lewis  (1854),  15  0.  B.  245).  It  is  unnecessary  to 
specify  the  name  of  the  ward  on  the  list  of  which  the  name  objected  to  appears 
{Sagar  v.  Clare  (1900),  82  L.  T.  599). 

(c)  Where  an  objector  described  himself  as  on  the  list  of  parliamentary 
voters  "for  the  parish  of  the  borough  of  Liskeard,"  it  was  held  a  proper 
description  of  the  municipal  borough  of  Liskeard,  having  separate  overseers 
and  rates,  and  forming  part  of  the  parliamentary  borough  of  Liskeard,  although 
part  of  the  "  parish  of  Liskeard,"  also  with  separate  overseers  and  rates,  was  in 
the  parliamentary  borough  {Sargent  v.  Bodd  (1879),  Colt.  14).  Again,  "  on  the 
list  of  voters  for  the  borough  of  D.  and  the  township  of  E.  S."  was  held  sufficient 
description  where  the  borough  consisted  of  two  parishes,  E.  S.  and  S.  D.,  each 
with  separate  overseers  and  separate  lists  {Oram  v.  Cole  (1864),  18  0.  B.  (n.  s.)  1). 
But  see  Crowther  v.  Bradney  (1863),  15  0.  B.  (n.  s.)  536. 

{d)  Calver  v.  Roberts  (1871),  1  Hop.  &  Colt.  616 ;  and  see  Knowles  v.  Brooking 
(1846),  2  C.  B.  226.    See  also  Humphrey  v.  Earle  (1887),  20  Q.  B.  D.  294. 

(e)  Curtis  v.  Blight  (1861),  11  0.  B.  (n.  s.)  95.  The  true  place  of  abode  is  a 
question  of  fact  for  the  revising  barrister  {ibid.).  See  also  Melbourne  v.  Greenfield 
(1859),  7  0.  B.  (n.  s.)  1. 

(/)  As  authorised  by  the  Parliamentary  Voters  Registration  Act,  18^43 
(6  &  7  Yict.  c.  18),  s.  101.  The  conditions  of  s.  100  of  this  Act  also  apply  ;  see 
Bishop  V.  Helps  (1845),  2  C.  B.  45,  and  pp.  214—216,  post. 

{g)  Jones  v.  Innous  (1855),  17  C.  B.  290 ;  followed  in  Goodsellv.  Innous  (1855), 
17  0.  B.  295. 

{h)  Smith  V.  Huggett  (1861),  11  C.  B.  (n.  s.)  55  ;  also  see  Bishop  v.  Helps,  supra. 

{i)  In  Watson  v.  Pitt  (1848),  5  0.  B.  77,  the  barrister  held  that  the  time 
and  method  of  service  employed  were  unreasonable,  and  the  court  confirmed 
the  decision.  Wilde,  C.J.,  said,  at  p.  85:  "I  think  the  time  and  mode  of 
service  must  be  such  as  to  afford  reasonable  ground  for  presuming  that  the 
notice  will  reach  the  hands  of  the  party  for  whom  it  is  intended." 

{k)  Allen  v.  Oreensill  (1847),  4  0.  B.  100.  In  this  case  the  voter  had  left  the 
place  of  abode  described  in  the  list,  and  the  notice  was  left  at  his  office.  It  was 
held  that  the  service  was  bad.  Wilde,  CJ.,  said,  at  p.  104  :  "  The  question  is 
whether  if  the  overseers  state  in  the  list  a  place  of  abode  which  is  incorrect  the 
rights  of  the  voter  are  to  be  affected  by  a  blunder  which  it  is  no  part  of  his  duty 
to  correct  and  in  a  matter  over  which  he  has  no  control.  When  the  statute 
prescribes  the  duty  of  the  objector  in  the  service  of  the  notice  it  gives  him  the 
choice  of  three  modes.  If  he  chooses  to  select  service  at  the  place  of  abode  as 
described  in  the  list  he  must  take  the  risk  of  its  turning  out  not  to  be  the  true 
place  of  abode.  He  may  always  guard  himself  against  mistakes  by  a  personal 
service  or  by  sending  the  notice  by  post."  This  case  was  followed  in  Oifford  v. 
St.  Luke's,  Chelsea  Overseers  (1889),  24  Q.  B.  D.  141. 

{I)  Registration  Order,  1895,  Ownership,  Sched.  I.,  Form  No.  5  (a),  (b) ; 
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Sect.  1.  In  the  case  of  ownership  voters  or  claimants  in  counties, 
Preparation  wherever  the  place  of  abode  of  the  person  objected  to,  as  described 
of  the  Lists,  in  the  list,  is  not  in  the  parish  or  township  to  which  the  list  relates, 
Notice  to  name  of  the  occupying  tenant  of  the  whole  or  part  of  the 

occupier.  qualifying  property,  with  his  place  of  abode,  appears  in  the  list,  a 
duplicate  notice  in  the  prescribed  form,  duly  signed  (m),  must  be  given 
to,  or  left  at  the  abode  of,  the  occupying  tenant  (91). 

The  objector's  place  of  abode  must  be  sufficiently  described  in  the 
notice  itself  (0)  without  the  aid  of  reference  to  the  register  (p),  and 
it  must  be  his  actual  place  of  abode  and  not  that  described  in  the 
register  (q). 

The  place  of  abode  of  the  person  objected  to  must  also  be 
sufficiently  described  (r). 

The  objector  must  sufficiently  state  where  his  name  appears  on 
the  register  (s),  and  also  the  form  in  which  the  name  of  the  person 


Occupation,  Scheds.  II.,  III.,  Form  I.,  No.  2 ;  freemen  in  City  of  London, 
Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  Sched.  0,  Form 
No.  4.  Tlie  language  of  the  form  need  not  be  servilely  followed.  Thus,  an 
objection  to  A.  B.  instead  of  to  "  your  name  "  being  retained  was  held  sufficient 
{Force  v.  Floud  (1863),  15  C.  B.  (n.  s.^  543). 

(to)  Eegistration  Order,  1895,  Sched.  I.,  Form  No.  5  (a),  (b). 

{n)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  7.  See 
M'Farland  v.  Burnett  (1890),  1  Laws.  Eeg.  Cas.  286,  C.  A. 

(0)  Where  an  bbjector  was  described  on  the  list  as  of  a  certain  town  only, 
but  in  his  notice  gave  his  full  address,  the  superfluity  was  held  not  to  invalidate 
the  notice  {Pruenv.  Cox  (1845),  2  0.  B.  1).  If  the  description  given  affords 
sufficient  information,  the  name  of  the  county  or  town  near  the  residence  need 
not  be  added  {Gadshy  v.  Warhurton  (1844),  7  Man.  &  G.  11 ;  Hicks  v.  Stokes, 
[1893]  1  Q.  B.  124).  Where  street  and  number,  but  not  parish,  were  given,  it  was 
held  sufficient  {Sheldon  v.  Flatcher  (1847),  5  0.  B.  14)  ;  but  in  Humphrey  v.  Farle 
(1887),  20  Q,.  B.  D.  294,  where  an  objector  described  himself  as  "of  Church- 
yard "  on  the  list  of  parliamentary  voters  for  the  parish  of  Petersfield,  the 
address  was  held  insufficient.  What  is  sufficient  address  is  a  question  for  the 
revising  barrister  {Jones  \.  Pritchard  (1868),  L.  E.  4  0.  P.  414;  Thackway\. 
Pilcher  (1866),  L.  E.  2  C.  P.  100).  But  where  the  description  was  neither  bad 
on  the  face  of  it  nor  proved  insufficient  in  fact,  the  court  reversed  the  revising 
barrister's  decision  {Poiuell  v.  Caswell  (1849),  8  C.  B.  14). 

{p)  Where  objector  took  the  address  from  the  register,  it  not  being  his 
actual  abode,  the  notice  was  held  bad  {Melboimie  v.  Greenfield  (1859),  7  C.  B. 
(N.  s.)  1) ;  and  see  Wills  v.  Adey  (1846),  2  C.  B.  246. 

(g)  Melbourne  v.  Greenfield,  supra.  Such  a  misdescription  is  not  cured  by 
s.  101  of  the  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  which 
only  applies  when  there  is  inaccuracy  or  mistake  in  describing  that  which  the 
party  intended  to  describe  {Hid.).  See  also  Woollett  v.  Davis  (1847),  4  C.  B.  115 ; 
and,  as  to  mistake  in  giving  place  of  abode,  Prescott  v.  Lee,  [1899]  2  Q.  B.  273, 
C.  A. 

(r)  Where,  instead  of  stating  it  in  the  body,  the  objector  gave  the  address  of 
the  person  objected  to  at  the  back  of  the  notice,  the  notice  was  held  good 
though  not  strictly  following  the  form  {Linforth  v.  Butler,  [1899]  1  Q,.  B.  116). 

(s)  In  Samuel  V.  Hitchmough  (1862),  13  0.  B.  {n.  s.)  3,  "  on  the  list  of  voters 
for  the  parish  of  P."  where  there  were  two  lists — £10  occupiers  and 
reserved  rights — was  held  sufficient  as  strictly  following  the  form  given  in 
Sched.  B,  No.  11  of  the  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7 
Vict.  c.  18)  ;  and  in  the  case  of  a  township  being  divided  into  two  polling 
districts  under  the  Parliamentary  Electors  Eegistration  Act,  1868  (31  &  32 
Vict.  c.  58),  with  separate  lists  "  on  the  register  of  voters  for  the  township" 
was  held  sufficient  description  (Chorlton  v.  Tonge  (1871),  L.  E.  7  C.  P.  178). 
But  in  Tudball  y.  Bristol  {Town  Clerk)  (1843),  5  Man.  &  Gr.  5  (followed  in 
Bright  v.  Devenish  (1866),  L.  E.  2  C.  P.  102),  it  was  held  that  Form  No.  11  in 
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objected  to  appears  (a).    A  mere  inaccuracy  in  this,  if  the  descrip-     Sect.  i. 
tion  be  such  as  to  be  commonly  understood,  will  not  vitiate  the  Preparation 
notice  (b).  of  the  Lists. 

434.  Any  notice  of  objection  to  any  person  on  the  list  of  owner-  stating 
ship  claimants  for  a  parish  in  a  county  may  be  given  without  grounds  of 
stating  the  grounds  of  objection  (c),  but  with  that  exception  no  ° 
notice  of  objection  given  under  the  provisions  set  forth,  other  than  a 
notice  to  the  overseers,  is  valid  unless  the  ground  or  grounds  of 
objection  be  specifically  stated  therein  (d).  This  provision  is  satisfied 
by  naming  the  column  or  columns  (e)  of  the  list  on  which  the  objector 
grounds  his  objection,  unless  the  objection  is  outside  the  columns  (/). 
If  the  objection  be  grounded  on  the  third  column  (9),  it  is  neces- 
sary to  state  in  the  notice  whether  the  objection  relates  to  the 
nature  of  the  voter's  interest  in  the  qualifying  property  (li)  or  to  its 

Sclied.  B  of  the  Act  of  1843  was  applicable  only  to  household  voters,  and  that 
"on  the  list  of  voters  for  the  parish  of  0."  was  an  insufficient  description  of 
the  objector  who  was  on  the  list  of  freemen.  Where  a  parliamentary  borough 
was  made  up  of  six  separate  places  with  separate  lists,  one  of  which  was  a 
municipal  borough  of  the  same  name,  "  on  the  list  of  voters  for  the  borough  of 
P."  was  held  sufficient  description  of  an  objector  on  the  municipal  borough  list 
although  the  words  "borough  of  P."  were  used  to  mean  the  parliamentary 
borough  in  the  early  part  of  the  notice  {Moon\.  Andrew  (1868),  L.  E.  4  C.  P.  461). 
See  also  Eidsforth  v.  Farrer  (1846),  4  C.  B.  9  ;  Feddon  v.  Sawyers  (1852),  12 
C.  B.  680;  Croivthery.  Bradney  (1863),  15  C.  B.  (n.  s.)  536;  Allen  v.  Geddes 
(1870),  L.  E.  5  C.  P.  291  ;  James  v.  Howartli  (1879),  0  C.  P.  D.  225.  The  parish 
on  the  list  of  which  the  objector's  name  is  must  be  stated  {Wood  v.  Chandler 
(1887),  20  Q.  B.  D.  297). 

(a)  In  a  borough  where  the  overseers  made  out  two  lists  (one  of  potwaUers) 
a  notice  describing  the  person  objected  to  as  "  on  the  list  of  persons  entitled  to 
vote  as  householders "  was  held  good  although  the  words  "as  householders" 
were  not  in  the  form.  "If  the  insertion  of  the  words  could  have  misled  the 
party  objected  to  then  the  notice  not  being  in  strict  compliance  with  the  form 
would  have  been  bad"  {Allen  v.  House  (1845),  7  Man.  &  G.  157,  per  Tindal,  C.J,). 
It  is  enough  to  state  the  list  showing  the  kind  of  franchise,  and  is  unnecessary 
to  set  out  the  particular  parochial  list  {Mortlock  v.  Farrer  (1879),' 5  C.  P.  D.  73, 
argued  with  Hall  v.  Cropper,  ibid.,  and  approving  Wansey  v.  FerJcins  {Qui(/ley's 
Case)  (1845),  7  Man.  &  G.  127). 

(6)  Lambert  v.  St.  Thomas,  New  Sarum,  Overseers  (1852),  12  0.  B.  642. 

(c)  See  Eegistration  Order,  1895,  Sched.  I.,  Form  No.  5  (b),  and  Parliamentary 
Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  7. 

{d)  County  Voters  Eegistration  Act,  1865  (28  &  29  Vict.  c.  36),  s.  6; 
Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  26 
(boroughs).    See  Bennett  v.  Brumfitt,  Alderson's  Case  (1868),  L.  E.  4  C.  P.  407. 

(e)  The  columns  are  as  follows :  col.  1,  name  ;  col.  2,  place  of  abode ;  col.  3, 
nature  of  qualification  ;  col.  4,  description  of  qualifying  property. 

(/)  But  in  Quinlan  v.  McCarthy  (1890),  28  L.  E.  Ir.  246,  0.  A.,  it  was 
held  that  where  the  receiving  of  poor  relief  was  the  ground  of  objection  it 
was  not  sufficient  to  name  the  column.  This  case  was  decided  on  the  Parlia- 
mentary Eegistration  (Ireland)  Act,  1885  (48  &  49  Vict.  c.  17),  s.  20  of  which 
is  practically  identical  with  s.  6  of  the  County  Voters  Eegistration  Act, 
1865  (28  &  29  Vict.  c.  36),  with  the  exception  that  the  proviso  as  to  the  third 
column  is  not  found.  O'Bbien,  C.J.,  said :  "  We  must  endeavour  to  give  some 
intelligible  meaning  to  the  word  "specifically,"  and  in  my  opinion  we  should 
hold,  as  I  hold,  that  grounds  of  objection  outside  the  columns,  such  as  the 
ground  of  disqualification  in  this  case,  should  be  specifically  stated,  that  is  to 
say,  should  be  set  forth  with  reasonable  particularity." 

{y)  I.e.,  nature  of  qualification. 

(h)  Where  it  was  contended  for  the  objector  that  the  voter  occupied  a  house 
entitling  him  to  a  borough  vote,  and  was  therefore  not  entitled  to  the  county 
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Sect.  1.  value  (that  is  to  say,  amount  of  rental  (i))  or  to  both.  Each  of  these 
Preparation  last-mentioned  grounds  of  objection  must  be  deemed  a  separate 
of  the  Lists,  ground  of  objection  as  well  as  any  objection  grounded  on  anyone  of 
the  other  columns  (/c), 

435.  Every  such  notice  of  objection  must  be  signed  by  the 
objector  (I).  It  is  unnecessary  for  it  to  be  dated  on  the  day  of 
signature  provided  the  date  is  within  the  period  allowed  for 
objecting  and  that  the  objector  is  then  qualified  to  object  {m).  It 
is  essential  that  the  date  of  the  year  appear  (n). 

How  notice  436,  It  is  suf&cient  in  every  case  of  notice  to  any  person 
to  be  sent.  objected  to  if  the  notice  is  sent  by  post  (o),  postage  paid,  directed 
to  the  place  of  abode  of  the  person  to  whom  it  is  sent  as  described 
in  the  list  of  voters  (^),  Any  such  notice  of  objection  must  be 
delivered,  open  and  in  duplicate,  both  original  and  duplicate  being 
signed  by  the  objector  (q),  to  the  postmaster  or  his  managing 


franchise,  a  notice  stating  that  the  objection  was  grounded  on  the  third  column 
and  related  to  the  nature  of  the  voter's  interest  in  the  qualifying  property  was 
held  good  {Simeij  v.  Dixon  (1871),  L.  E.  7  0.  P.  190). 

(i)  Definition  in  County  Voters  Eegistration  Act,  1865  (28  &  29  Vict.  c.  36), 
s.  17. 

(k)  County  Voters  Eegistration  Act,  1865  (28  &  29  Vict.  c.  36),  s.  6.  The 
Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  26, 
does  not  specifically  apply  the  provisions  of  the  other  section  to  boroughs,  but 
presumably  the  conditions  are  the  same  for  both  counties  and  boroughs.  By 
s.  7  of  the  County  Voters  Eegistration  Act,  1865  (28  &  29  Vict.  c.  36),  no 
person  objected  to  under  the  provisions  of  that  Act  (i.e.,  s.  6)  shall  be  required  to 
give  evidence  before  the  revising  barrister  in  support  of  his  right  to  be  registered 
otherwise  than  as  such  right  shall  be  called  in  question  in  such  ground  or 
grounds  of  objection. 

(1)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict,  c,  18),  ss.  7,  17. 
A  stamped  facsimile  of  the  objector's  ordinary  signature  wiU  suffice  {Bennett 
V.  Brumfitt  (1867),  L.  E.  3  C.  P.  28).  The  Eegistration  Acts  and  the 
Eegistration  Order,  1889,  Sched.  II.,  Form  No.  1,  are  sufficiently  complied  with 
if  the  signature  of  the  objector  precedes  the  name  objected  to  {Sutton  v.  Wade, 
[1891]  1  Q.  B.  269).  The  objector  need  not  copy  the  spelling  of  his  name  in  the 
list  if  it  be  misspelt  therein,  provided  it  is  so  stated  as  to  be  commonly 
understood  {Hintony.  Hinton  (1845),  7  Man.  &  Gr.  163). 

(m)  Jones  v.  Jones  (1865),  L.  E.  1  C.  P.  140. 

{n)  Beenlen  v.  Hochin  (1846),  4  0.  B.  19  ;  and  see  Freeman  v.  Newman  (1883), 
12  Q.  B.  D.  373. 

(o)  Where  an  objector  produced  a  stamped  duplicate  notice,  and  the  original 
notice  produced  by  the  person  objected  to  did  not  agree  with  it,  it  was  held  that 
the  objector  might  rely  on  the  original  as  proof  of  service  {Norris  v.  Pilcher 
(1868),  L.  E.  4  C.  P.  417). 

{p)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  100  ; 
County  Voters  Eegistration  Act,  1865  (28  &  29  Vict.  c.  36),  s.  9  ;  Parliamentary 
and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  40.  The  place  of 
abode  must  be  that  given  in  the  list  sent  by  the  clerk  of  the  county  council  to 
the  overseers,  although  the  voter  has  altered  his  address  and  the  overseers  have 
altered  the  list  {Noseworthy  v.  BucMand-in-the-Moor  (1873),  L.  E.  9  C.  P.  233). 
The  addition  of  the  post  town  and  county  to  the  address  on  the  list  does  not 
invalidate  the  notice  {Cotton  v.  PraM  (1866),  L.  E.  2  C.  P.  86),  nor  does  the 
omission  of  the  name  of  the  township  {Flint  v.  Sharp  (1855),  17  C.  B.  281). 

{q)  See  Toms  v.  Cuming  (1845),  8  Scott  (N.  B.),  910.  Where  the  surname  of 
the  objector,  being  in  his  usual  mode  of  signing,  was  not  legible  by  an  ordinary 
person,  though  such  person  might  have  understood  it  by  comparison  of  the  notice 
of  objection  with  the  entry  in  the  register,  the  notice  was  held  sufficient  (Trotter 
V.  Walker  {Aylan's  Case)  (1862),  13  C.  B.  (N.  s.)  30).    The  notice,  though  posted 
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clerk  (?•)  of  any  post  office  where  money  orders  are  received  or  paid,     ^'ect.  i. 
■within  such  hours  (s)  as  have  previously  been  given  notice  of  (t),  Preparation 
and  under  such  regulations  with  respect  to  the  registration  of  such  of  the  Lists, 
letters  and  the  fee  for  such  registration  (a)  as  are  from  time  to  time 
made  by  the  Postmaster-General  (b). 

In  all  cases  in  which  the  fee  has  been  duly  paid  the  postmaster  or 
his  managing  clerk  (c)  must  compare  the  notice  and  the  duplicate, 
and  on  being  satisfied  that  they  are  alike  in  their  address  and  in 
their  contents  (d),  must  forward  one  of  them  to  its  address  by  post 
and  must  return  the  other  to  the  person  bringing  it,  duly  stamped 
with  the  post  office  stamp  (e). 

The  production  by  the  person  who  posted  the  notice  of  the 
stamped  duplicate  ( / )  will  be  evidence  of  the  notice  having  been 
given  to  the  person  at  the  place  mentioned  in  the  duplicate  on  the 
day  on  which  the  notice  would  in  the  ordinary  course  of  post  (g) 
have  been  delivered. 

If  no  abode  of  the  person  objected  to  is  described  in  the  list,  or 
if  the  abode  is  out  of  the  United  Kingdom,  then  it  is  sufficient  if 
notice  is  given  to  the  overseers  (and  in  the  case  of  ownership 


by  an  agent,  may  be  produced  by  the  objector  {Cuming  v.  Toms  (1844),  7 
Man.  &  G.  29). 

(r)  AUmi  Y.  Waterhouse  (1844),  8  Scott  (n.  k.),  68. 

(s)  If  the  postmaster  receives  it,  the  fact  of  the  notice  being  delivered  out  of 
the  usual  hours  does  not  vitiate  it  {Hajinaford  v.  WMteway  (1856),  1  C.  B. 
(n.  s.)  53). 

{t)  At  such  post  oflB.ce  (Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7 
Vict.  c.  18),  s.  100. 

(a)  In  no  case  to  exceed  twopence  over  and  above  the  ordinary  rate  of  postage 
{ibid.). 

{b)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  100  ; 
County  Voters  Eegistration  Act,  1865  (28  &  29  Vict.  c.  36),  s.  9;  Parliamentary 
and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  40. 

(c)  See  Allan  v.  Waterhouse,  supra. 

(d)  A  stamped  copy  of  a  notice  of  objection  with  no  external  address  is  not  a 
stamped  duplicate  within  this  provision  {Birch  v.  Edwards  (1847),  5  0.  B. 
45). 

(e)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  100. 
The  word  "copy"  on  the  duplicate  does  not  invalidate  it  {Benesh  v.  Booth 
(1864),  18  0.  B.  (N.  s.)  111). 

(/)  The  due  signature  of  the  original  is  proved  by  the  production  of  the 
stamped  duplicate  duly  signed  {Lewis  v.  Roberts  (1861),  11  C.  B.  (n.  s.)  23). 

{g)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  100  ; 
County  Voters  Eegistration  Act,  1865  (28  &  29  Vict.  c.  36),  s.  9  ;  Parliamentary 
and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  40.  A  notice  of 
objection  sent  by  post  so  that  it  would  in  the  ordinary  course  of  post  be  delivered 
on  a  Sunday  is  nevertheless  well  served  {Colvill  v.  Leiuis  (1846),  2  C.  B.  60).  It 
is  to  be  noted  that  no  one  appeared  for  the  respondents  in  this  case.  Where  a 
notice  was  posted  in  sufficient  time  to  reach  the  party  according  to  the  ordinary 
course  of  post  on  the  25th  August,  it  was  held  that  such  service  was 
sufficient,  notwithstanding  that  the  actual  delivery  was  accidentally  delayed 
until  the  21th.  {Bishops  v.  Helps  (1845),  2  C.  B.  45;  followed  in  Hicldon  v. 
Antrobus  (1846),  2  C.  B.  82,  and  in  Hornsbij  v.  Robson  (1856),  1  C.  B.  (n.  s.) 
63).  In  Kemp  v.  Wanldyn,  [1894]  1  Q.  B.  583,  C.  A.,  notices  of  objection 
were  posted  to  soldiers  ia  barracks.  By  the  regulations,  letters  so  addressed 
are  taken  from  the  post  office  to  the  barracks  by  orderlies.  The  notices 
were  brought  on  19th  August,  when  the  voters  were  in  camp,  but  owing 
to  a  mistake  were  not  forwarded  till  the  21st.  Except  for  the  mistake  the 
voters  would  have  received  them  on  the  20th.    It  was  held,  overruling  Childs 
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voters  to  the  occupying  tenant  whose  name  appears  on  the  list,  if 
any  (h))  in  the  case  of  a  county  voter,  or  in  the  case  of  a  borough 
voter  to  the  overseers  or  to  the  town  clerk,  or  in  the  case  of  a 
liveryman  of  the  City  of  London  to  the  Secondaries  and  to  the  clerk 
of  the  company  to  which  the  person  objected  to  belongs  (i). 

437.  An  objection  may  be  withdrawn  by  a  notice  to  that  effect  in 
writing  in  the  prescribed  form  (k),  signed  by  the  objector  and  given 
to  the  person  objected  to,  and  to  the  town  clerk  in  a  borough  or  the 
overseers  in  a  county,  not  less  than  seven  days  before  the  day  which 
is  appointed  for  the  holding  of  the  first  court  of  revision  of  the  list 
to  which  the  objection  relates  {I). 

438.  An  objection  by  a  qualified  objector  may,  after  his  death, 
be  revived  by  any  other  person  qualified  to  have  made  the  objection 
originally  by  a  notice  to  that  effect  (m),  signed  by  him  and  given  to 
the  person  objected  to  and  to  the  town  clerk  in  a  borough  or  to  the 
overseers  in  a  county  at  or  before  the  time  of  the  revision  of  the  entry 
to  which  the  objection  relates.  A  person  reviving  an  objection  is 
deemed  to  have  made  the  objection  originally,  and  is  responsible  in 
respect  of  it  (n). 

439.  Any  person  entitled  to  object  to  any  list  of  voters  for  the 
county  or  borough  may  object  to  the  omission  of  any  person  from 
the  corrupt  and  illegal  practices  list.  Such  objections  must  be  sent 
in  within  the  same  time  and  be  dealt  with  in  like  manner  as  nearly 
as  circumstances  admit  as  other  objections  (o). 

440.  The  overseers  and  town  clerks  respectively  (and  in  the  City 
of  London  the  Secondary)  must  include  the  names  of  all  persons 

V.  Cox  (1887),  20  Q.  B.  D.  290,  that  the  "ordinary  course  of  post"  naeant  the 
course  of  post  in  the  district,  and  as  in  that  course  the  notices  would  have 
been  delivered  at  the  barracks  on  or  before  the  20th  but  for  the  special 
arrangement,  the  duplicates  were  evidence  of  proper  service.  Where  a  voter 
lived  two  miles  from  the  nearest  post  town,  and  there  was  no  delivery  at  the 
place  where  he  lived,  it  was  held  that  there  was  not  sufficient  evidence  of 
service  of  a  notice  of  objection  posted  so  as  to  reach  the  post  town  on  19th 
August,  it  being  shown  that  the  voter  would  not  receive  it,  except  by 
accidental  conveyance  {Lewis  v.  Evans  (1874),  L.  E.  10  0.  P.  297). 

(h)  See  note  {h)  on  p.  205,  ante. 

[i)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  100 ; 
County  Voters  Eegistration  Act,  1865  (28  &  29  Vict.  c.  36),  s.  9  ;  Parliamentary 
and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  40. 

(7c)  Eegistration  Order,  1895,  Scheds.  II.,  III.,  Form  N.  There  appears 
to  be  no  separate  form  for  the  withdrawal  of  ownership  objections. 

(l)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict, 
c.  26),  s.  27  (1),  applied  to  counties  by  the  Eegistration  Act,  1885  (48  &  49 
•  Vict.  c.  15),  s.  1  (1),  (2),  (3)  (f)  ;  County  Electors  Act,  1888  (51  &  52  Vict 
c.  10),  s.  4.  In  Proudfoot  v.  Barnes  (1866),  L.  E.  2  C.  P.  88,  it  was  held  that, 
notwithstanding  a  withdrawal,  an  objection  might  be  insisted  on.  But  it  is 
questionable  whether  since  1878  this  applies  to  a  statutory  notice  of  with- 
drawal. 

(m)  Eegistration  Order,  1895,  Scheds.  II.,  III.,  Porm  O. 

{n)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  27  (2);  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1 ;  County  Electors  Act, 
1888  (51  &  52  Vict.  c.  10),  s.  4. 

{())  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (45  &  46  Vict.  c.  51), 
s.  39  (4). 
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claiming  as  before  mentioned  (p)  in  lists  according  to  the  prescribed 
forms  (q),  and  must  also  include  the  names  of  all  persons  objected 
to  in  lists  according  to  the  prescribed  forms  (r).  They  must  sign 
each  of  these  lists,  and  publish  them  on  or  before  the  25th  August. 
Copies  must  be  made  and  kept  for  inspection  and  sale  (s). 

Lists  must  also  be  made  and  published  of  persons  claiming  to  be 
omitted  from  the  corrupt  and  illegal  practices  list,  if  any,  and  of 
persons  objected  to  on  the  ground  that  they  are  omitted  from 
those  lists  (^). 

441.  On  or  before  the  25th  August  the  overseers  must  deliver 
the  lists  to  the  clerk  of  the  county  council  in  counties  and  to  the 
town  clerk  in  boroughs  (a).    The  lists  will  be  as  follows  : — 

In  counties  only — the  list  of  ownership  claimants ;  the  copy  of 
the  ownership  portion  of  the  register  with  their  marginal  additions. 

In  counties  and  boroughs — two  copies  of  the  occupiers  and  old 
lodger  lists  ;  a  copy  of  each  of  the  ownership,  occupiers,  and  lodgers 
objection  and  claim  lists,  and  the  parochial  electors  claim  list  {h)  ; 
two  copies  of  the  non-resident  list ;  a  copy  of  each  of  the  lists  of 
claims  and  objections  in  respect  of  the  corrupt  practices  list  (c). 

Sect.  2. — Revising  Barristers. 
Sxtb-Sect.  1. — Appointment. 

442.  Revising  barristers  are  annually  (d)  appointed  to  revise  the  Appointment 
lists  of  voters  in  every  part  of  the  United  Kingdom.    The  number  ^^rrister^^ 
may  be  varied  by  Order  in  Council  (e). 

(p)  The  ownership  claimants  list  is  made  up  on  or  before  31st  July  ;  see  p.  201, 
ante. 

iq)  Eegistration  Order,  1895,  Occupation,  Scheds.  II.,  III.,  Form  K,  The 
form  for  freemen  is  Sched.  B,  Form  No.  9,  of  the  Parliamentary  Voters  Eegis- 
tration Act,  1843  (6  &  7  Vict.  c.  18),  and  for  freemen  of  the  City  of  London, 
ibid.,  Sched.  0,  Form  No.  3  (to  be  fixed  in  the  Gruildhall  and  Eoyal  Exchange). 

{r)  Eegistration  Order,  1895,  Ownership,  Sched.  I.,  Form  No.  6  ;  Occupation, 
Scheds.  II.,  III.,  Form  L.  The  form  for  freemen  is  Sched.  B,  Form  No.  13, 
of  the  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  and 
for  freemen  of  the  City  of  London,  ibid.,  Sched.  C,  Form  No.  6  (to  be  fixed 
in  the  Guildhall  and  Eoyal  Exchange). 

(«)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  ss.  8,  15, 
18  ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1. 

{t)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  39  (3) ;  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47 
&  48  Vict.  c.  70),  s.  24. 

(«)  In  a  municipal  borough  in  a  parliamentary  county,  to  both  (Eegistration 
Act,  1885  (48  &  49  Vict.  15),  s.  6  (2)  (c) ;  County  Electors  Act,  1888  (51  &  52 
Vict.  c.  10),  s.  4  (1)  (a)  ). 

(6)  There  is  apparently  no  special  section  in  any  Act  of  Parliament  casting  upon 
the  overseers  the  duty  of  preparing  a  separate  parochial  list.  Coverture  is  no 
disqualification  to  the  parochial  franchise  (see  p.  191,  ante),  but  there  is  no 
♦  decision  as  to  whether  married  women  entitled  to  such  franchise  must  reclaim 
afresh  every  year. 

(c)  Eegistration  Order,  1895,  Sched.  I.,  Part  II.,  25,  26  ;  Sched.  II.,  Part  IL, 
45,  46;  Sched.  III.,  Part  II.,  44;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15), 
s.  3  (2) ;  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  4. 

{d)  The  appointment  is  for  the  year  of  appointment  only,  but  in  practice  the 
same  barristers  are  reappointed. 

(e)  Eevising  Barristers  Act,  1873  (36  &  37  Vict.  c.  70),  s.  3.  The  present 
number  is  97  (Order  in  Council,  August,  1890). 


Sect.  j. 
Preparation 
of  the  Lists. 


Delivery 
of  lists. 


218 


Elections. 


Sect.  2.  The  Lord  Chief  Justice,  in  the  month  of  July  or  August, 
Revising  appoints  barristers  to  revise  the  lists  of  voters  for  that  year  for  the 
Barristers.  County  of  Middlesex,  the  City  of  London,  and  the  several  boroughs 
in  Middlesex  (/). 

The  senior  judge  named  in  the  commission  of  assize  for  the 
counties  within  any  circuit,  who  actually  travels  that  circuit  or  any 
part  thereof  during  the  summer  circuit,  or  such  other  judge  (if  any) 
as  may  be  arranged  by  the  judges  going  the  summer  circuit,  is  the 
judge  having  power  to  appoint  the  revising  barristers  for  that  year 
within  the  circuit  {g) . 

Where  a  parliamentary  borough  is  situated  partly  in  one  circuit 
and  partly  in  another,  the  judge  of  the  circuit  in  which  the  greater 
part  is  situate  makes  the  appointment  for  the  borough  {h).  For  the 
purposes  of  revision,  Birmingham  is  deemed  part  of  the  Midland 
Circuit  {€). 

Such  part  of  the  county  of  London  as  is  south  of  the  Thames  is 
deemed  a  separate  county  forming  part  of  the  South-Eastern  Circuit. 
Such  part  of  the  administrative  county  of  London  as  is  north  of  the 
Thames  is  deemed  to  form  part  of  the  county  of  Middlesex  {k). 

Qualification.  443.  A  revising  barrister  must  be  a  barrister  of  at  least  seven 
years'  standing  (^).  He  must  not  be  a  member  of  Parliament  or 
hold  any  office  or  place  of  profit  under  the  Crown,  except  the  office 

(/)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  28. 

Ig)  Eejising  Barristers  Act,  1886  (49  &  50  Vict.  c.  42),  s.  1  (1).  Where  a 
commissioner  was  appointed  to  travel  the  whole  circuit,  it  did  not  appear  that 
any  person  was  qualified  to  make  the  appointments.  Lord  Alvebstone,  O.J., 
therefore,  travelled  expressly  to  one  town  to  qualify  himself  to  make  the 
appointments.  When  a  judge  makes  the  appointments,  he  must  make  them  for 
all  the  counties  and  boroughs  for  which  he  has  power  of  appointment  {ibid., 
s.  2  (4) ).  If  a  judge,  before  he  has  appointed  all  or  any  of  the  barristers,  dies  or 
becomes  unable  to  appoint  them,  the  senior  judge  named  in  the  commission  who 
actually  travels  the  remainder  of  the  circuit  will  be  the  judge  with  the  power  of 
appointment,  so  far  as  appointments  have  not  been  made  {ibid.,  s.  1  (2) ). 

(/i)  Parliamentary  Electors  Eegistration  Act,  1868  (31  &  32  Vict.  c.  58),  s.  25. 

(i)  Subject  to  any  alteration  of  circuits  made  hereafter  (Eevising  Barristers 
Act,  1886  (49  &  50  Vict.  c.  42),  s.  1  (3) ).  By  the  same  sub-section  Surrey  was 
to  be  deemed  a  circuit.  By  s.  76  (4)  of  the  Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41),  Surrey  was  to  be  deemed  part  of  the  South-Eastern  Circuit, 
and  on  1st  October,  1893,  it  became  part  of  the  South-Eastern  Circuit  by  Order 
in  Council,  28th  July,  1893,  made  under  s.  23  of  the  Judicature  Act,  1875 
(38  &  39  Vict.  c.  77). 

{k)  And  the  county  of  Middlesex  inclusive  of  that  portion  is  to  be  deemed  a 
separate  county  on  a  circuit,  but  any  sum  payable  by  the  London  County 
Council  in  respect  of  either  of  the  portions  of  the  county  is  to  be  paid  for  a 
general  county  purpose  (Local  Government  Act,  1888  (51  &  52  Vict.  c.  41), 
8.76(4)). 

{I)  Every  revising  barrister  is  paid  the  sum  of  250  guineas  as  remuneration 
and  in  satisfaction  of  his  expenses.  After  the  termination  of  his  last  sitting  he 
must  forward  his  appointment  to  the  Treasury,  who  will  make  an  order  for 
payment.  The  sums  so  paid  are  payable,  half  by  the  Imperial  Exchequer  and 
half  by  the  county  authorities  (County  Electors  Act,  1888  (51  &  52  Vict.  c.  10), 
s.  9.  By  this  section  the  county  authority  is  annually  to  pay  into  the  Exchequer 
such  sum  as  the  Treasury  certify  to  be  half  the  cost  of  the  payment  of  revising 
barristers.  The  Treasury  must  ascertain  the  cost  of  all  the  revising  barristers 
on  any  cii'cuit,  and  must  divide  half  the  cost  among  the  counties  in  the  circuit 
in  proportion  to  the  number  of  burgesses  and  county  electors  in  each  county, 
and  must  certify  the  amount  due  from  each  county.  The  Treasury  may  vary 
the  certificate,  but  unless  this  is  done  it  is  final). 
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of  recorder  of  a  city  or  borough  (m),  including  a  borough  for  which 
he  acts  as  revising  barrister  (n),  or  the  appointment  of  election 
commissioner  (o). 

444.  If  it  appears  to  the  Lord  Chief  Justice,  or  to  the  judge  who 
has  appointed  any  revising  barrister,  that  from  death,  illness, 
absence,  or  other  cause  the  list  cannot  be  revised  within  the  period 
directed,  he  must  appoint  one  or  more  properly  qualified  barristers 
to  act  in  the  place  of  or  in  addition  to  the  barrister  in  question  (p). 
The  deputy's  remuneration  is  such  an  amount  paid  out  of  the  sum 
otherwise  payable  to  the  barrister  originally  appointed  as  seems 
reasonable  to  the  judge  making  the  appointment  (g). 

445.  If  at  any  time  after  the  1st  September  (r)  it  appears  to  a 
principal  Secretary  of  State  that  the  number  of  revising  barristers 
on  any  circuit  is  insufficient,  he  must  give  notice  to  any  judge  of  the 
High  Court  then  sitting  in  chambers.  The  judge  must  appoint  such 
number  of  duly  qualified  barristers  as  are  specified  in  the  notice  to 
act  in  addition  to  those  originally  appointed  for  the  circuit.  They 
will  have  all  the  powers  of  originally  appointed  barristers  (a). 

446.  The  revising  barrister  must  in  due  course  notify  his 
appointment  to  the  clerk  of  the  county  council  of  every  county  and 
to  the  town  clerk  of  every  borough  for  which  he  is  appointed  (6). 

447.  Each  clerk  of  a  county  council  must  as  soon  as  possible 
send  an  abstract  of  the  number  of  persons  objected  to  by  the  over- 
seers and  by  other  persons  in  each  parish  in  the  county,  and  the 
town  clerk  of  every  borough  must  send  an  abstract  of  the  lists  of 
claimants  and  the  lists  of  persons  objected  to  in  each  parish  in  the 
borough  to  the  revising  barrister,  in  order  that  proper  time  and 
places  for  holding  the  courts  may  be  appointed  (c). 

Sub-Sect.  2.— The  Court, 

448.  The  revising  barrister  must,  seven  (d)  days  at  least  before  Notice  of 

the  holding  of  his  first  court,  give  notice  to  the  clerk  of  the  county  ^^]^^^ 
 Z   places  of 

(m)  ParUamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  28.  comts. 

{n)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  163  (6).  A 
revising  barrister  is  not  eligible  to  sit  in  Parliament  for  any  county  or  borough, 
for  which,  he  acts  for  eighteen  months  from  the  time  of  his  appointment 
(Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  28). 

(o)  Under  the  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57)  ; 
Eevising  Barristers  Act,  1866  (29  &  30  Vict.  c.  54),  s.  1. 

(p)  Parliamentary  Yoters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  29. 

Iq)  Eevising  Barristers  Act,  1874  (37  &  38  Vict.  c.  53),  s.  1.  Every  revising 
barrister  must  state,  m  forwarding  his  appointment,  whether  any  other  barrister 
has  been  appointed  in  his  place  (ibid.). 

(r)  Altered  from  the  5th  (County  Electors  Act,  1888  (51  &  52  Vict.  c.  10), 
s.  10  (3) ). 

(a)  Eevising  Barristers  Act,  1886  (49  &  50  Vict.  c.  42),  s.  2.  Their  remunera- 
tion is  five  guineas  for  every  day  that  they  are  respectively  employed,  and  three 
guineas  a  day  for  expenses,  but  the  maximum  amount  paid  must  not  exceed 
the  amount  authorised  to  be  paid  to  a  revising  barrister  (County  Electors  Act, 
1888  (51  &  52  Vict.  c.  10),  s.  9). 

{b)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  31. 

(c)  Ibid.  It  is  to  be  observed  that  there  is  no  provision  in  the  section  for 
an  abstract  of  the  list  of  claimants  in  counties.  It  appears  that  in  practice  a 
schedule  of  the  number  of  claimants  is  sent. 

{d)  Altered  from  ten  days  (Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  4  (1) ). 
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council  in  a  county,  or  to  the  town  clerk  in  a  borough,  of  the  times 
and  places  at  which  the  courts  will  be  held,  and  of  the  parishes 
whose  lists  will  be  revised  at  each  court  (e).  The  officer  concerned 
must  give  public  notice  of  the  times  and  places  (/). 

449.  The  revising  barrister  must  hold  open  courts  at  all  the 
polling  places  in  the  county  (g)  named  by  the  county  council  (h),  and 
at  any  other  places  within  the  county  which  he  thinks  expedient  (i). 

Where  it  appears  that,  for  the  convenience  of  the  voters  in  some 
polling  district,  it  is  expedient  to  direct  the  holding  of  a  court  in  a 
town  near  the  polling  district,  although  outside  the  boundary  of  the 
county,  the  county  council  may  so  direct  (/c). 

Open  courts  must  also  be  held  in  boroughs  (1).  If  the  barrister, 
in  his  discretion,  deems  it  expedient  to  hold  his  court  at  different 
times  and  places  in  the  borough,  he  must  give  notice  of  the  times  and 
places  to  the  town  clerk,  who  will  publish  a  notice  accordingly  (m). 

450.  The  courts  must  be  held  between  the  8th  September  and 
the  12th  October,  both  inclusive,  and  as  soon  as  possible  after 
the  7th  September  In  a  county  the  revising  barrister 
must,  if  practicable,  complete  the  revision  of  the  lists  for  one 
polling  district  and  send  them  to  the  clerk  of  the  county  council 
before  revising  the  lists  for  another  polling  district  (o).  The  hour 
of  holding  the  courts  is  in  the  revising  barrister's  discretion  (p), 
except  that  in  certain  places  he  is  bound  to  hold  at  least  one  evening 
sitting,  commencing  not  earlier  than  6  p.m.  nor  later  than  7  p.m., 
and  of  such  duration  as  he  may  think  reasonable  (q).  This 
obligation  prevails  in  any  borough  containing,  according  to 
the  last  census,  more  than  10,000  inhabitants  (r) ,  and  at  any 
place  in  any  county  at  which  the  revising  barrister  is  required  to 
hold  a  court,  and  which  is  an  urban  sanitary  district  containing, 
according  to  the  census,  more  than  10,000  inhabitants  (s).  Special 

(e)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Yict.  c.  18),  ss.  32,  33. 

(/)  Ibid.  By  s.  32  the  clerk  of  a  county  council  must  give  notice  by 
advertisement  in  one  or  more  newspapers  circulating  in  the  county,  and  must 
send  a  copy  of  the  notice  to  the  overseers  of  every  parish,  requiring  them  to 
publish  it  and  to  attend  at  the  court  therein  appointed.  By  s.  33  a  town  clerk 
must  publish  a  notice  on  the  town  hall,  and  on  every  church  or  chapel,  or,  if 
there  be  no  church,  chapel,  or  town  hall,  in  some  public  and  conspicuous  place 
in  the  borough. 

{g)  For  the  authority  charged  with  the  division  of  the  county  into  polling 
districts,  see  p.  308,  post.    For  explanation  of  polling  places,  see  p.  309,  post, 
ill)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  34. 
[i)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  32. 
[h)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  4  (4). 
(/)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  33. 
(m)  Ibid. 

\n)  County  Electors  Act,  1888  (51  &  52  Vict.  c.  lO),  s.  6  (1).  There  appears 
to  be  no  provision  as  to  what  is  to  be  the  result  if  the  revision  is  not  completed 
within  the  statutory  time.  But  the  High  Court  has  jurisdiction  to  order  the 
revising  barrister  to  hold  a  court  after  12th  October  when  necessary  {Kent  v. 
Fittall  (No.  2),  [1908]  2  K.  B.  933,  C.  A.). 

(o)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  4  (6). 

Ip)  On  this  point  see  R.  v.  Soden,  [1896]  1  Q.  B.  634,  C.  A. ;  B.  v.  Soden, 
[1897]  1  Q.  B.  188. 

{q)  Eevising  Barristers  Act,  1873  (36  &  37  Vict.  c.  70),  s.  .4 
(r)  Ibid. 

\s)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  4  (3).    It  happens  in 
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notice  of  evening  sittings  must  be  published  by  the  clerk  of  the 
county  council  or  the  town  clerk  in  such  manner  as  the  revising 
barrister  may  direct  (t). 

451.  If  a  revising  barrister  is  prevented  by  illness  from  holding 
a  court  at  any  place  at  the  appointed  time,  he  may,  by  notice  in 
writing  addressed  to  the  clerk  of  the  county  council  or  the  town 
clerk,  adjourn  the  court  to  some  other  day  named  in  the  notice. 
The  officer  concerned  must  give  public  notice  of  the  adjournment  (a). 

The  revising  barrister,  when  holding  a  court,  has  power  to  adjourn 
it  from  time  to  time,  and  from  place  to  place,  within  the  same 
county  or  the  same  borough,  provided  that  no  court  is  held  after 
the  12th  October  (b).    A  formal  adjournment  is  not  necessary  (c). 

452.  In  counties  the  clerk  of  the  county  council  must,  at  the 
opening  of  the  first  court  held  in  and  for  the  county,  deliver,  or  cause 
to  be  delivered,  to  the  revising  barrister  all  the  lists  of  voters  for  the 
year  and  the  lists  of  persons  objected  to,  and  also  one  or  more 
printed  copies  of  the  register  for  the  county.  The  overseers  of  every 
parish  must  attend  the  court  held  for  the  revision  of  the  lists  for 
their  parish,  and  must  deliver  to  the  revising  barrister  the 
original  notices  of  claim  and  objection  (d),  the  occupiers  and  old 
lodger  lists  and  the  non-resident  list ;  the  occupiers  and  lodgers 
objection  and  claim  lists,  and  the  parochial  electors  claim  lists  made 
out  and  signed  by  them ;  also  all  notices  of  the  withdrawal  or 
revival  of  objections  received  by  them  (e). 

In  boroughs  the  town  clerk  and  the  overseers  of  any  parish, 
and  in  the  City  of  London  the  Secondary  and  the  clerks  of  the 
livery  companies,  must  attend  the  first  court,  unless  they  have 
been  respectively  required  by  notice  to  attend  at  some  other 
court.  They  must  deliver  to  the  barrister  the  several  lists  made  by 
them  respectively  and  also  the  original  notices  of  claim  and 
objection  (/). 

453.  All  the  officers  named  must,  if  required,  answer  upon  oath 
all  such  questions  as  the  revising  barrister  may  put  to  them,  and 
must  produce  all  documents,  papers  and  writings  in  their  possession, 
custody,  or  power  concerning  any  necessary  matter  (g^). 

The  overseers  must  produce  to  the  revising  barrister  (h)  all  poor 

practice  that  in  many  such  places  there  is  no  business  to  be  transacted  at  the 
evening  sitting,  but  the  revising  barrister  must  formally  sit  within  the  prescribed 
hours. 

(t)  Eevising  Barristers  Act,  1873  (36  &  37  Vict.  c.  70),  s.  4  ;  Eegistration  Act, 
1885  (48  &  49  Vict.  c.  15),  s.  4  (3). 

(a)  Eevising  Barristers  Act,  1873  (36  &  37  Vict.  c.  70),  s.  o. 

(bj  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  e.  18),  s.  41  ; 
Eevising  Barristers  Act,  1873  (36  &  37  Vict.  c.  70),  s.  5  ;  County  Electors  Act, 
1888  (51  &  52  Vict.  c.  10),  s.  6  (1). 

(c)  Eevising  Barristers  Act,  1873  (36  &  37  Vict.  c.  70),  s.  5. 

(d)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  34. 

(e)  Eegistration  Order,  1875,  Sched.  II.,  Instruction  47. 

(/)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  35. 
ig)  Ibid.,  ss.  34,  35. 

(A)  In  the  case  of  counties,  at  the  court  for  the  revision  of  their  parish  lists 
(Parliamentary  Electors  Eegistration  Act,  1868  (31  &  32  Vict.  c.  58),  s.  28).  In 
boroughs  at  the  first  court  (Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7 
Vict.  c.  18),  s.  35. 
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rates  made  for  their  parish  between  the  5th  January  in  the  last 
past  year  and  the  31st  July  in  the  current  year  (i). 

The  revising  barrister  may  require  the  attendanceof  any  overseers 
of  a  past  year,  or  other  person  having  the  custody  of  any  poor  rate 
of  the  current  or  past  year,  or  any  relieving  officer  (k). 

He  may  also,  by  summons,  require  any  person  to  attend  at  the 
court  and  give  evidence  or  produce  documents  for  the  purpose  of  the 
revision  (I). 

All  persons,  whether  claiming  or  objecting  or  objected  to,  and 
all  persons  whatsoever,  may  be  examined  on  oath(m)  concerning 
relevant  matters. 

454.  The  revising  barrister  may  order  any  person  to  be  removed 
from  his  court  who  interrupts  the  business  or  refuses  to  obey  his 
lawful  orders.  The  chief  constable  must  take  care  that  a  police 
officer  attend  the  court  during  the  sitting  to  keep  order  and  to 
carry  into  effect  any  directions  of  the  revising  barrister  (n). 

455.  At  the  holding  of  the  courts  no  party  or  other  person  may 
appear  or  be  attended  by  counsel  (o),  even  though  the  latter  appear 
without  fee(p).  A  political  association  is  a  "party"  within  the 
provision  (q). 

456.  The  revising  barrister  has  an  inherent  right  to  make  rules 
for  the  regulation  of  the  business  of  his  court,  including  the  power 
to  limit  the  time  during  which  contentious  business  will  be  taken  (r). 


Duty  of 
revising 
barrister. 


Sub-Sect.  3. — The  Actual  Work  of  Revision. 

457.  The  duty  of  the  revising  barrister  is  to  consider  the  different 
lists  (s)  and  to  revise  them  by  giving  effect,  according  to  his  judgment, 

{i)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  35  ; 
Parliamentary  Electors  Eegistration  Act,  1868  (31  &  32  Vict.  c.  58),  s.  28. 

{Ic)  Or  in  the  City  of  London  tlie  chamberlain  or  his  deputy  (Parliamentary 
Electors  Eegistration  Act,  1868  (31  &  32  Vict.  c.  58),  s.  29 ;  Parliamentary 
Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  35). 

[l)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  36  ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1.  The  summons  is 
served  by  the  police  officer  in  attendance  under  the  County  Voters  Eegistration 
Act,  1865  (28  &  29  Vict.  c.  36),  s.  16. 

(m)  To  be  administered  by  the  barrister.  False  swearing  is,  under  the  Act, 
deemed  to  be  perjury  (Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict, 
c.  18),  s.  41). 

[n)  County  Voters  Eegistration  Act,  1865  (28  &  29  Vict.  c.  36),  s.  16.  In 
Willis  V.  Madachlan  (1876),  1  Ex.  D.  376,  where  a  person  who  was  ordered  out 
of  court  by  a  revising  barrister  for  alleged  misconduct  to  a  voter  in  a  previous 
year  was  non-suited  in  a  county  court  action  for  wrongful  expulsion,  it  was  held 
that  the  non-suit  was  wrong,  the  offender  not  having  interrupted  on  the 
occasion  in  question.  In  the  course  of  the  argument  Bramwell,  B.,  said,  at 
p.  381  :  "I  incline  to  think  that  the  County  Voters  Eegistration  Act,  1865,  con- 
fers no  additional  jurisdiction  upon  revising  barristers  whilst  they  are  holding 
their  courts  ;  the  only  eft'ect  of  the  enactment  seems  to  be  to  provide  an  officer 
of  police  to  assist  them  in  maintaining  their  authority." 

(o)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  41. 

(p)  O'Connor  v.  Nicholson  (1891),  Fox  &  S.  Eeg.  250. 

\q)  Tbid. 

(r)  R.  V.  Soden,  [1897]  1  Q.  B.  188. 

(s)  Including  (1)  the  separate  lists  of  parochial  electors,  being  lists  of  persons 
entitled  to  vote  as  parochial  electors  only  in  respect  of  the  ownership  of  property 
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to  all  regular  claims  and  objections,  by  correcting  mistakes  and     ^^ect.  2. 
by  removing  duplicates  in  the  manner  to  be  described  (0 .    He  is  Revising 
under  an  obligation  throughout  his  work  to  consider  the  admissi-  Barristers, 
bility  of  evidence  whenever  it  is  raised  before  him.    He  must  not 
accept  gossip  or  hearsay  evidence  (iv).    To  this  there  is  one  excep- 
tion, to  be  mentioned  later  (x).    For  a  particular  purpose,  to  be 
explained  in  the  proper  place  (y),  he  may  receive  something  which 
is  not  evidence ;  but  that  is  the  exception  which  proves  the  rule  (z). 

458.  He  must  correct  any  mistake  which  is  proved  to  him  to  Correction 
have  been  made  in  any  list  (it).  But  this  is  subject  to  the  following  mistakes, 
modification  (a).  Where  the  matter  stated  in  a  list  (or  proved  to 
the  revising  barrister  in  relation  to  any  alleged  right  to  be  on  any 
list)  is,  in  his  judgment,  insufficient  in  law  to  constitute  a  qualifi- 
cation of  the  nature  or  description  stated,  but  sufficient  in  law 
to  constitute  a  qualification  of  some  other  nature  or  description, 
the  revising  barrister  must,  if  the  name  is  entered  in  a  list  for 
which  such  true  qualification  in  law  is  appropriate,  correct  the 
entry  by  inserting  such  qualification  accordingly,  and,  in  any  other 
case,  must  insert  the  name,  with  such  qualification,  in  the 
appropriate  list,  and  must  expunge  it  from  the  other  list,  if  any, 
in  which  it  is  entered  (b). 

Whether  any  person  is  objected  to  or  not,  no  evidence  is  to  be 
given  of  any  other  qualification  than  that  which  is  described  in  the 
list,  nor  is  the  revising  barrister  at  liberty  to  change  the  description 
of  the  qualification  (c)  as  it  appears  in  the  list,  except  for  the  purpose 
of  more  clearly  and  accurately  defining  the  same  (5).    The  revising 


within  tlie  particular  parish. ;  (2)  the  lists  of  ownership  claimants,  being  lists  of 
persons  claiming  to  be  entitled  to  have  their  names  entered  in  the  separate 
parochial  electors  list  in  respect  of  the  ownership  of  property  within  the 
particular  parish;  and  (3)  lists  of  claimants  (parochial  electors  list),  being  lists 
of  persons  claiming,  as  parochial  electors  only,  to  have  their  names  entered  in 
the  separate  parochial  electors  list  in  respect  of  the  occupation  of  property 
within  the  particular  parish  (Local  Government  Act,  1894  (56  &  57  Vict.  c.  73), 
s.  44  ;  and  Eegistration  Order,  1895,  interpreted  by  E.  v.  .Nash,  [1900]  1 
a  B.  103). 

(t)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  28.   Applied  to  counties  by  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  4. 

(u)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict, 
c.  26),  s.  28  (1).  It  is  to  be  observed  that  the  power  is  mandatory,  in  contra- 
distinction to  the  permissive  power  in  respect  to  claims  and  objections.  The 
revising  barrister  is  bound  by  the  ordinary  rules  as  to  the  legal  admissibility  of 
evidence  {Storey  v.  Bermondsey  {Town  Clerk),  [1910]  1  K.  B.  203,  0.  A.). 

{w)  Storey  \.  Bermondsey  {Town  Cleric),  swpra,  per  Vaughan  Williams,  L.J., 
at  p.  210. 

(x)  See  p.  231,  ^os^. 

{y)  lUd. 

(z)  Storey  v.  Bermondsey  {Town  Clerk),  supra,  per  Buckley,  L.J.,  at  p.  213. 
(a)  Since  sub-ss.  1,12,  and  13  have  to  be  read  together,  see  note  (e),  p.  225,  post. 
(&)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  28  (12). 

(c)  Compare  Reade  v.  Richards  and  Oardom  (1899),  63  J.  P.  759. 

{d)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  28  (13).  As  to  what  is  a  sufficient  description  in  a  list,  see  Birlcs  v.  Allison  (1862), 
13  C.  B.  (n.  s.)  12,  where  "  tenant  "  was  held  to  be  sufficient  description  of  the 
qualification  of  one  occupying  a  farm  of  sufficient  value  to  confer  the  franchise, 
mere,  in  a  list  of  claimants  for  a  county,  the  claimant's  qualification  was 
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Sect.  2.     barrister  has  therefore  power  to  amend  an  inaccurate  or  insufficient 
Eevising    description  of  a  qualification,  but  cannot  alter  the  description  into 
Banisters,   a  description  of  another  qualification  (e). 


described  as  "£50  occupier,"  and  in  the  fourtli  column  the  property  was 
described  as  "  Cambridge  Eoad,"  the  description  was  held  sufficient  {Hovntt  v. 
Stephens  (1858),  5  0.  B.  (n.  s.)  30.  But  in  Burton  v.  Oery  (1847),  5  0.  B.  7,  it 
was  held  that  one  who  was  on  the  register  as  entitled  to  vote  for  a  county  in 
respect  of  an  occupation  of  land  above  £50  a  year,  but  who  ceased  to  occupy  the 
same  land  and  entered  upon  the  occupation  of  other  land  within  the  twelve 
months  next  preceding  July  31st,  did  not  "retain  the  same  qualification  as 
described  in  such  register  "  within  6  &  7  Vict.  c.  18,  s.  4,  although  the  descrip- 
tion in  the  register  was  general  and  s\ifficiently  large  to  embrace  either  occupa- 
tion. In  Daniel  v.  Coulsting  (1845),  7  Man.  &  Gr.  122,  a  building  calculated  to 
be  used  as  a  dwelling-house,  though  not  used  as  such,  was  held  properly 
described  as  a  "  house."  In  Daniel  y.  Oamplin  (1845),  7  Man.  &  Or.  167,  it  was 
decided  that  in  a  case  of  joint  occupation  of  a  house  it  is  not  necessary  that 
such  joint  occupation  should  be  stated  in  the  list  provided  the  value  of  the 
house  is  sufficient  to  qualify  each  occupier.  Tindal,  0.  J.,  said :  "  The  principle 
of  Bartlett  v.  Gihls  (1843),  5  Man.  &  G.  81  (see  p.  225,  post),  is  not  applicable  here  "  ; 
and  Maule,  J.,  said :  "  In  that  case  there  was  a  total  absence  of  any  statement  as 
to  the  position  of  the  premises  occupied  during  the  time  required  by  the  Act. 
The  list,  as  made  out,  left  an  objecting  party  in  the  dark,  or  rather  misled  him  as 
to  what  the  premises  were  which  formed  the  quahfication  of  the  voter.  In  that 
respect  there  was  an  unreasonable  want  of  information.  ...  In  the  present 
case,  though  the  insertion  of  the  statement  suggested  would  afford  some 
convenience.  I  think  the  balance  of  inconvenience  is  the  other  way."  Quoere, 
whether  "  house"  sufficiently  describes  qualification  created  by  the  Eepresentation 
of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  3  [Friend  \.  Tenders  (1882),  Colt. 
310).  ' '  Leasehold  house  and  garden  "  is  a  sufficient  description  of  a  lease  for  life 
of  a  house  and  garden  [Jones  v.  Jones  (1868),  L.  E.  4  C.  P.  422).  In  Townsliend 
V.  St.  Maryleione  Overseers  (1871),  L.  E.  7  C.  P.  143,  where  a  voter's  qualifica- 
tion was  described  as  "  dwelling-house,"  and  he  proved  such  joint  occupation 
of  a  dwelling-house  as  amounted  to  a  qualification  in  respect  of  a  "house" 
under  the  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45), 
ss.  27,  29,  it  was  held  that  amendment  was  unnecessary  (followed  in  Bagley 
V.  Butcher,  [1898]  1  Q.  B.  67,  where  the  description  was  "dwelling-house 
joint").  Where  the  voter  was  described  in  column  2  (place  of  abode)  as 
"travelling  abroad,"  it  was  held  sufficient  description  (if  in  accordance  with 
fact)  under  s.  40  of  the  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict, 
c.  18)  (repealed)  [Walker  v.  Payne  (1845),  2  C.  B.  12).  It  is  a  question  for  the 
revising  barrister  whether  the  property  described  in  the  register  for  a  county  is 
sufficiently  described  for  the  purpose  of  being  identified  [Wood  v.  Willesden 
Overseers  (1845),  2  C.  B.  15).  Also  see  as  to  sufficiency  of  description,  Eckersley 
V.  Barker  (1845),  7  Man.  &  G.  76 ;  Jiidson  v.  Luckett  (1846),  2  0.  B.  197 ;  Cooper 
V.  Ashfield  (1858),  5  0.  B.  [s.  s.)  16 ;  Sherwin  v.  Whyman  (1873),  L.  E.  9  C.  P. 
243.  A  voter  was  entitled  to  be  registered  as  a  £12  occupier  (now  £10),  and 
was  so  included  in  the  list.  By  a  printer's  error  the  sheet  on  which  his  name 
appeared  was  headed  "list  of  persons  entitled  to  vote  in  respect  of  property" 
(this  description  being  applicable  to  the  preceding  list) ;  there  was  no  evidence 
that  anyone  was  misled.  It  was  held  a  sufficient  publication  of  this  part  of  the 
list  as  a  £12  list  [Mather  v.  Allendale  Overseers  (1870),  L.  E.  6  C.  P.  272).  See 
also  Ballard  v.  Rolins  (1877),  3  C.  P.  D.  92. 

(e)  Plant  v.  Potts,  [1891]  1  Q.  B.  256,  0.  A.,  per  Lord  EsHER,  M.E.,  at  p.  262. 
As  to  the  revising  barrister's  power  of  amendment,  s.  40  of  the  Parliamentary 
Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  11),  in  which  his  powers  were 
defined,  has  been  repealed  and  replaced  by  the  Parliamentary  and  Municipal 
Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  28,  but  the  law  does  not  appear 
to  have  been  altered  materially,  though  some  doubt  existed  as  to  the  reference 
of  the  words  "except  as  herein  provided"  in  sub-s.  13.  Foskett  v.  Kaufman 
(1885),  16  Q,.  B.  D.  279,  C.  A.,  seems  to  have  settled  that  the  law  is  sub- 
stantially as  before  with  the  addition  of  the  power  of  making  a  declaration 
under  s.  24.    In  Foskett  v.  Kaufman,  supra,  the  nature  of  the  proposed  voter's 
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But  where  a  person,  other  than  an  ownership  voter,  has  made      Sect.  2. 

  Revising 

Barristers. 

qualification  appeared  on  th.e  list  as  "  dwelling-liouse,"  and  the  name  of  the   

qualifying  property  was  described  as  5,  Victoria  Cottages.  He  had  in  fact 
occupied  two  dwelling-houses  in  succession  during  the  period  of  qualification — 
High  Street,  Wapping,  and  5,  Victoria  Cottages.  It  was  held  that  the  power  of 
amendment  given  by  sub-s.  1  of  s.  28  of  the  Parliamentary  and  Municipal 
Eegistration  Act,  1878  (41  &  42  Vict.  c.  26)  (enacting  that  the  barrister  shall 
correct  any  mistake  proved  to  him  to  have  been  made  in  a  list),  is  limited  by 
sub-s.  13  except  when  a  declaration  had  been  made  under  s.  24.  But  see  the 
Irish  case,  M'Laughlin  v.  Swan,  [1909]  2  I.  E.  48,  C.  A.  In  Plant  v.  Potts,  sii,pra,  it 
was  held  that  the  barrister  has  no  power  to  amend  the  description  of  the  nature 
of  the  qualification  in  the  third  column  by  altering  "freehold  house  "  to  "  lease- 
hold house."  Vaughan  Williams,  J.,  said,  at  p.  259  :  "  We  should  be  following 
Foskett  v.  Kaufman,  supra,  if  we  were  to  hold  that  the  power  of  amendment 
under  sub-s.  12  is  subject  to  the  limitation  which  the  Court  of  Appeal  then 
held  applied  under  sub-s.  1,  and  that  the  power  therefore  can  only  be  exercised 
under  sub-s.  12  in  cases  in  which  there  has  been  a  declaration  pursuant  to 
s.  24."  Lord  Esher,  M.E.,  said,  at  p.  261 :  "  In  Foskett  v.  Kaufman,  sujira,  as  I 
understand  that  decision,  it  was  held  that  in  a  case  like  the  present  if  sub-s.  12 
stood  alone  without  any  limitation  being  placed  upon  the  powers  there  given 
that  sub-section  would  have  given  the  revising  barrister  power  to  make 
the  alteration  now  contended  for;  but  that  sub-ss.  12  and  13  must  be  read 
together,  and  that  sub-s.  13  was  a  proviso  by  way  of  exception  on  sub-s.  12  ; 
that  therefore  the  effect  of  reading  the  two  sub-sections  together  was  th.'it 
although  the  revising  barrister  might  by  virtue  of  sub-s.  12  have  the  power  to 
amend  an  inaccurate  or  insufficient  description  of  the  qualification  as  described 
in  the  third  column,  yet,  if  the  description  in  that  column  did  sufficiently  and 
accurately  describe  a  qualification  known  to  the  law,  then  by  virtue  of  the 
proviso  the  revising  barrister  would  have  no  power  to  alter  that  sufficient 
description  into  a  sufficient  description  of  another  qualification ;  in  other  words, 
a  revising  barrister  can  only  amend  an  insufficient  description  of  the  qualifica- 
tion, but  cannot  alter  the  description  into  a  description  of  another  qualification." 
The  earlier  cases  seem,  therefore,  to  be  in  point,  as  well  as  the  later. 

In  Bartlett  v.  Gihhs  (1843),  5  Man.  &  G.  81,  where  in  the  case  of  a  successive 
occupation  only  the  premises  occupied  at  the  time  of  the  making  of  the  list  were 
inserted,  it  was  held  that  the  revising  barrister  had  no  power  to  amend 
(followed  in  Onions  v.  Boivdler  (1847),  5  C.  B.  65) ;  see  also  Nicholls  v.  Bulwer 
(1870),  L.  E.  6  C.  P.  281.  In  the  following  cases  it  was  held  that  the  revising 
barrister  had  power  to  amend :  Where  the  voter's  place  of  abode  was  untruly- 
stated  on  the  list  {LucJcetty.  Knowles  (1845),  2  C.  B.  187) ;  a  wrong  street  number 
of  a  house  in  the  description  of  the  qualifying  property  {Bendlev.  Watson  (1871), 
L.  E.  7  C.  P.  163);  where  the  qualification  was  described  as  "house"  in  the 
third  column  and  the  voter  had  in  fact  occupied  a  dwelling-house  under  the 
value  of  £10  clear  yearly  value  {Friend  v.  Toivers  (1882),  Colt.  310) ;  where  in 
the  case  of  a  successive  occupation  the  descriptions  of  only  two  houses  instead 
of  three  actually  occupied  were  given  {Ford  v.  Hoar  (1884),  14  Q.  B.  D.  507. 
But  on  this  case  and  Lynch  v.  Wheatley  (1884),  14  Q.  B.  D.  504,  see  Foskett  v. 
Kaufman,  supra).  The  principle  seems  to  be  that,  if  from  reading  both  columns 
together  it  is  clear  that  succession  was  intended  to  be  claimed,  column  3  only 
can  be  amended;  but  if  from  reading  both  together  it  is  clear  that  succession 
was  not  intended  to  be  claimed,  column  3  cannot  be  amended  in  the  absence  of 
a  "  declaration." 

In  Minifie  v.  Banger  (1885),  16  Q.  B.  D.  302,  C.  A.,  the  nature  of  the  qualifi- 
cation (of  less  annual  value  than  £10)  was  described  as  "  tenement  and  garden," 
and  the  qualifying  property  as  "  School-yard."  The  qualification  of  thirty- three 
other  voters  was  so  described.  The  qualifying  property  in  two  of  the  cases  was 
described  as  "  School-yard,"  in  five  as  "  Cat  Lane,"  in  three  as  "High  Street," 
and  in  five  as  "  Bridge."  It  was  held  that  taking  all  the  cases  together  the 
revising  barrister  might  consider  that  "  tenement  and  garden  "  was  intended  to 
describe  "  dwelling-house,"  and  that  he  had  power  to  strike  out  the  words  "  and 
garden  "  and  insert  "dwelling-house"  before  "tenement."  Similarlj  Dashwood 
v.  Ayles  (1885),  16  Q.  B.  D.  295,  C.  A.    Amendment  may  also  be  made  in  the 
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the  declaration  previously  mentioned  (/)  as  to  the  incorrect  state- 
ment of  the  nature  of  his  qualification  or  as  to  any  other  error  or 
omission  in  a  list,  any  alteration  required  by  such  declaration  may 
be  made  (g).  The  declaration,  however,  must  have  been  sent  to  the 
town  clerk  or  the  clerk  of  the  peace  within  the  statutory  time(/t), 
and  the  revising  barrister  may  admit  evidence  contradicting  a 
declaration  of  misdescription  (i).  In  the  case  of  an  ownership 
voter  where,  having  discovered  that  there  is  a  mistake  in  the  descrip- 
tion of  his  qualification,  he  has  sent  in  a  fresh  claim  with  the  right 
qualification,  the  necessary  alteration  must  be  made  (k). 


case  of  incorrect  description  of  voter's  place  of  abode  if  the  result  of  a  mistake 
and  given  bo7id  fide  [Smitten-  v.  Roderick  {Barker's  Case)  (1895),  1  Smith,  Eeg. 
Cas.  36;  followed  in  Greeii  v.  WanJdyn,  [1906]  1  K.  B.  394  (amendment  of 
omission  of  one  of  voter's  christian  names) ).  Also  where  in  a  claim  to  be  on 
the  old  lodgers  list  the  name  of  the  paiiiamentary  borough  is  omitted  (claimant 
stating  in  his  declaration  that  he  was  on  the  register  for  the  "said  parlia- 
mentary borough")  (Treadgold  Y.  Grantham  {Town  Clerk),  [1895]  1  Q,.  B.  163). 
In  Soutter  v.  Boden'ck,  [1896]  1  Q.  B.  91,  where  one  who  claimed  to  be  on  the  list 
•of  occupiers  described  the  nature  of  his  qualification  as  "  dwelling-house"  and 
the  qualifying  property  in  column  4  as  "  69,  Eichmond  Eoad,  Stamford  Hill ; 
3,  Hamilton  Square,"  and  it  was  proved  that  the  claimant  had  occupied  the  two 
houses  in  immediate  succession  for  the  qualifying  period,  it  was  held  that,  under 
the  Eegistration  Order,  1895,  Sched.  II.,  Parti.,  19  (i)  (b),  the  qualification  should 
have  been  stated  as  "  dwelling-house  (successive),"  but  that  the  barrister  had 
power  under  the  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42 
Vict.  c.  26),  s.  28  (13),  to  make  such  change  in  the  description  of  the  claim  as 
might  "  be  necessary  for  the  purpose  of  more  clearly  and  accurately  dehnrag  the 
.same."  VAtrGHAN  Williams,  J.,  at  p.  98,  in  this  case  dissented  from  the 
proposition  that  where  the  description  of  the  claim  is  equally  applicable  to  one 
qualification  as  to  another,  the  revising  barrister  has  power  to  amend  or  ought 
to  amend.  Other  cases  as  to  amendment  are  Birks  v.  Allison  (1862),  13  0.  B. 
(N.  s.)  12;  Howitt  V.  Stephens  (1858),  5  0.  B.  (n.  s.)  30;  Cooper  v.  Ashfield 
<1858),  5  C.  B.  (n.  S.)  16;  Elliot  v.  S.  Mary  Within,  Carlisle  Overseers  (1847), 
4  C.  B.  76;  Smith  v.  Woolston  (1878),  4  0.  P.  D.  73 ;  Nagle  v.  Campbell,  [1896] 
2  I.  E.  326,  C.  A. 
(/)  P.  208,  ante. 

{g)  Under  the  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42 
Tict.  c.  26),  s.  24,  not  applicable  to  ownership  voters  (Eegistration  Act,  1885 
(48  &49  Vict.  c.  15),  s.  1  (2)  ).  See  Goodrich  v.  Great  Grimsby  {Town  Clerk), 
[1902]  1  K,  B.  301,  dissenting  from  Lord\.  Fox,  [1892]  1  Q.  B.  199.  Lord 
Alvekstone,  O.J.,  in  Goodrich  v.  Great  Grimsby  {Town  Clerk),  supra,  said,  at  p. 
.304  :  "If  Lord  v.  Fox  is  an  authority  against  anything  that  I  am  now  saying, 
I  can  only  say  that  it  is  inconsistent  with  the  view  taken  by  the  Court  of  Appeal 
in  Foskett  v.  Kaufman.  But  it  is  important  to  observe  that  in  Lord  v.  Fox  the 
point  as  to  the  effect  of  the  declaration  was  not  brought  prominently  to  the 
attention  of  the  court." 

{h)  Baking  v.  Fraser  (1885),  16  Q.  B.  D.  252. 

{i)  Tranior  v.  Starbuck  (1893),  Fox  &  S.  Eeg.  340. 

(k)  Under  the  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18), 
s.  4,  see  p.  206,  ante.  In Planty.  Potts,  [1891]  1  Q.  B.  256,  0.  A.,LordEsHER,M.E., 
said,  at  p.  263,  after  pointing  out  that  s.  24  is  not  to  be  read  into  the  Eegistration 
Act,  1885  :  "  How  then  are  we  to  read  sub-ss.  12,  13  of  the  Parliamentary  and 
Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  28,  into  the  Act  of 
1885  ?  Beginning  with  sub-s.  12  it  will  be  read  in  exactly  the  same  manner  as 
in  the  former  Act  as  giving  certain  powers  of  amendment;  but  sub-s.  13  is 
introduced  by  the  words  '  except  as  herein  provided,'  which,  reading  the  sub- 
section as  written  into  the  Act  of  1885,  mean  except  as  provided  in  the  Act 
of  1885.  I  think  that  s.  24  is  neither  directly  nor  indirectly  brought  into  the 
Act  of  18S5  for  the  purpose  of  the  revision  of  the  ownership  lists.  ...  It  is 
possible,  however,  that  eub-s.  13  may  be  applicable  to  the  revision  of  the 
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459.  The  revising  barrister  may  correct  any  mistake  which  is 
proved  to  him  to  have  been  made  in  any  claim  (l).  It  is  to  be 
noted  that  in  the  case  of  claims  the  power  is  permissive  and 
discretionary ;  and  also  that  it  is  limited,  as  is  the  power  to  amend 
the  lists  by  the  proviso  that  any  correction  made  must  not  change 
the  description  of  the  qualification  (/). 


Sect.  2. 
Revising 
Barristers. 

Mistakes  in 
claims. 


ownersliip  lists  in  the  following  way.  The  Eegistration  Acts  passed  before  1885 
are  to  be  read  with  the  Act  of  1885  except  where  it  is  obvious  that  they  are  not 
to  be  so  read,  and  therefore  there  is  to  be  read  into  the  later  Act  the  provision  in 
the  Act  of  1843,  giving  power  to  a  voter  who  is  upon  the  register,  or  who  has 
sent  in  a  claim  to  the  overseers  and  who  discovers  before  it  is  too  late  that  there 
is  a  mistake  in  the  description  of  his  qualification,  to  send  in  a  fresh  claim  with 
the  right  qualification.  In  such  a  case  both  claims  are  before  the  revising  barrister, 
who  does  not  alter  the  description,  but  strikes  out  the  bad  claim  and  retains 
the  good.  This  is  the  only  interpretation  which  I  am  able  to  give  to  sub-s.  13, 
it  either  has  no  meaning  or  it  applies  to  the  making  of  an  entirely  new  claim  under 
such  circumstances  as  I  have  suggested." 

(/)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  "Vict.  c.  26), 
s.  28  (2).  There  is  no  misdescription  in  a  claim  by  joint  occupiers  when  one 
of  them  is  already  on  the  list  in  respect  of  the  same  premises  [JDruitt  v.  Oosslimj 
(1888),  58  L.  J.  (q.  b.)  109).  Where  overseers  have  acted  on  a  notice  of  claim 
(ownership)  by  inserting  the  claimant's  name  in  their  list  under  s.  5  of  the  Parlia- 
mentary Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  it  is  not  competent  to  the 
revising  barrister  to  inquire  whether  its  form  is  in  compliance  with  the  statute 
[Davies  v.  Hoplcins  (1857),  3  C.  B.  (kt.  s.)  376;  followed  in  Leonard  v.  Alloways 
(1878),  2  Hop.  &  Colt.  411).  Where  there  is  an  inaccuracy  in  the  description 
of  the  qualification,  the  revising  barrister  should  treat  the  notice  as  sufficient 
provided  the  mistake  or  misdescription  is  such  as  would  have  been  amendable 
if  in  a  list  of  voters  [Eaden  v.  Cooper  (1851),  11  0.  B.  18).  "House"  is 
sufficient  description  of  an  occupier's  qualification  in  a  borough  where  free- 
holders as  well  as  occupiers  have  the  franchise  {Ford  v.  Boo7i  (1871), L.  E.  7  0.  P. 
150).  WiLLES,  J.,  said,  at  p.  155  :  "  But  further  after  our  decision  in  Townshend 
V.  St.  Marylebone  Overseers  (1871),  L.  E.  7  0.  P.  143,  it  must  now  be  taken 
to  be  the  law  that  if  there  be  a  description  of  a  qualification  which  is  sufficient 
when  the  claim  to  vote  is  in  respect  of  the  annual  value  of  £10,  and  that 
description  is  such  as  to  fall  under  some  other  qualification — as  for  instance, 
a  qualification  in  respect  of  a  dwelling-house  under  the  Eepresentation  of 
the  People  Act,  1867  (30  &  31  Vict.  c.  102),  the  person  who  makes  the  claina 
may  prove  his  qualification  in  respect  of  the  genus  '  house  '  under  s.  27  of  the 
Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  or  in  respect  of 
the  species  '  dwelling-house '  under  the  Eepresentation  of  the  People  Act, 
1867  (30  &  31  Vict.  c.  102).  So  I  should  be  disposed  to  go  that  length  here, 
and  hold  that  where  a  man  claims  in  respect  of  a  '  house '  in  a  city  or 
borough  where  there  are  freehold  voters  he  may  sustain  that  claim  by  show- 
ing either  that  he  occupies  a  house  of  the  annual  value  of  £10,  or  that  he 
has  a  freehold  house  of  sufficient  value."  In  Hitchins  v.  Broivn  (1845),  2  C.  B.  25, 
"  house  "  was  held  to  be  sufficient  description  of  the  nature  of  the  qualification, 
if  the  whole  quahfication  were  accurately  described  in  the  fourth  column.  Where 
a  claim  purporting  to  be  signed  by  the  claimant  was  accepted  and  published 
by  the  overseers,  and  the  barrister,  though  satisfied  as  to  the  qualification,  was 
not  satisfied  that  the  claim  came  from  the  claimant  himself,  it  was  held  that 
the  barrister  was  justified  in  disallowing  the  claim  and  refusing  to  state  a 
case  {Re  Sale  (1880),  Colt.  152)  ;  and  see  Flounders  v.  Donner  (1846),  2  C.  B.  63 ; 
see  also  Firth  v.  Widdicombe  (1871),  L.  E.  7  C.  P.  172.  It  appears  that  joint 
occupation  need  not  be  stated  {Daniel  v.  Camplin  (1845),  7  Man.  &  Gr.  167).  As 
to  where  the  revising  barrister  may  amend,  the  principle  of  FosJcett  v.  Kaufman 
(1885),  16  Q.  B.  D.  279,  C.  A.,  appHes. 

In  Hurcum  v.  Hillearij,  [1894]  1  Q.  B.  579,  C.  A.,  following  Bartlett  v.  GiUs 
(1843),  5  Ma.n.  &  Gr.  81,  and  Foskett  v.  Kaufman,  supra,  it  was  held  that  where 
a  claimant  stated  the  nature  of  his  qualification  as  "dwelling-house  successive," 
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The  revising  barrister  need  not  insert  in  any  list  of  voters  for  a 
parish  in  a  county  or  borough  the  names  of  the  claimants  for  that 
list,  but  may  revise  the  list  of  claimants  itself  in  like  manner  as  if  it 
were  a  list  of  voters,  and  sign  it  as  so  revised  and  deliver  it  to  the 
clerk  of  the  county  council  or  town  clerk,  who  must  insert  in  their 
proper  place  the  names  of  persons  appearing  from  the  revised  list 
to  be  entitled  to  vote  (?n). 

460.  In  the  case  of  claimants  for  the  ownership  franchise 
where  once  the  name  is  on  the  published  list  of  claimants,  proof  of 
due  notice  of  claim  is  unnecessary  (n). 

In  the  case  of  claimants  for  the  occupation  franchise  it  is  other- 
wise. If  any  person  who  has  given  to  the  overseers  due  notice  of 
his  claim  to  have  his  name  inserted  in  the  list  of  occupation  voters 
has  been  omitted  by  the  overseers  from  the  list,  the  revising  bar- 
rister may,  upon  the  revision  of  the  list,  insert  the  name,  if  it  is 
proved  to  his  satisfaction  that  such  person  gave  due  notice  of  his 
claim  to  the  overseers,  and  that  he  was  entitled  on  the  last  15th 
July  to  be  inserted  in  the  list  (o). 

In  the  case  of  claimants  for  the  lodger  franchise,  the  proof  of 
due  notice  of  claim  is  an  essential  part  of  the  qualificaion,  and 
forms  the  principal  part  of  the  proof  of  the  claim  itself  (p). 

461.  The  law  as  to  the  burden  of  proof  of  claims  is  also 
different  in  the  cases  of  the  different  kinds  of  franchise. 

Claimants  for  the  ownership  franchise  whose  names  appear  upon 
the  published  lists  of  claimants  need  not,  in  the  absence  of  'prima 

and  in  the  fourth  column  described  two  houses,  whereas  he  had  only  lived  in 
one  during  the  whole  qualifying  period,  the  revising  barrister  had  no  power  to 
amend.  In  Flounders  v.  Dormer  (1846),  2  C.  B.  63,  it  was  held  that  in  a  succes- 
sive occupation  the  street  numbers  of  both  houses  must  be  stated;  but  sembJe,  the 
barrister  has  power  to  amend.  And  in  the  case  of  a  similar  omission,  where  the 
number  was  supplied  to  the  satisfaction  of  the  revising  barrister,  it  was  held  that 
he  might  amend  [Barlow  v.  Miimford  (1886),  L.  E.  2  0.  P.  81)  ;  and  see  Kitchen 
V.  Johnson.,  [1899]  1  Q.  B.  95.  As  to  lodger  claim  amendments,  the  omissions 
of  a  lodger  claimant  to  state  the  amount  of  rent  paid  and  the  address  of  his 
landlord  are  not  mistakes  in  a  list  but  in  a  claim  within  sub-s.  2  of  s.  28  of  the 
Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
and  the  barrister's  power  to  amend  is  discretionary  {Pickard  \.  Baylis  (1879), 
o  C.  P.  D.  235).  The  barrister  may  correct  the  omission  of  one  claiming  as  sole 
tenant  of  lodgings  to  strike  out  the  words  ["  or  as  joint  tenant "]  in  the  form 
{Ainsleyy.  Nicholson  {1889),  24  Q,.  B.  D.  144).  And  where  a  claimant  stated  that 
he  had  occupied  lodgings  partly  as  sole  and  partly  as  joint  tenant,  it  was  held 
an  amendable  mistake  (iZ.  v.  McKellar,  [1893]  1  Q.  B.  121).  The  barrister  may 
correct  an  old  lodger's  omission  to  state  that  he  is  on  the  register  for  the  parlia- 
mentary borough  in  respect  of  the  same  lodgings  and  desires  to  have  his  name 
inserted  in  the  old  lodger  lists  (Francis  v.  Metcalfe  (1896),  75  L.  T.  380).  Other 
cases  on  amendments  are  NichoUs  v.  Buhoer  (1870),  L.  R.  6  C.  P.  281  ;  Tread- 
gold  v.  Grantham  {Toion  Clerk)  (1894),  64  L.  J.  (q.  b.)  29  ;  Soutter  v.  Roderick, 
[1896]  1  Q.  B.  91 ;  Ford  v.  Boon  (1871),  L.  E.  7  C.  P.  150;  Hitchins  v.  Broiun 
(1845),  2  C.  B.  25  ;  see  also  Smith  v.  Chandler  (1888),  22  Q.  B.  D.  208.  . 
(m)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  4  (5). 

{n)  Leonard  v.  Alloivays  (1878),  2  Hop.  &  Colt.  411;  confirming  Z>a7nes  v. 
Ho2'>kins  (1857),  3  0.  B.  (n.  s.)  376.    See  p.  205,  ante. 

(o)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  ss.  37,  38. 
The  barrister  should  revise  the  lists  of  occupier  and  lodger  claims,  although 
published  late  by  the  overseers  {Wells  v.  Stanforth  (1885),  16  Q.  B.  D.  244). 

{p)  See  Bersant  v.  Balse  (1886),  18  Q.  B.  D.  412,  and  infra. 
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facie  evidence  of  an  objection,  prove  their  claims  at  all  because 
that  published  list,  together  with  the  copy  of  last  year's  register, 
with  the  overseers'  marginal  additions,  is  deemed  to  be  the  list  of 
voters  of  the  parish  or  township  under  consideration  {r). 

Claimants  for  any  of  the  occupation  franchises  must  prove  not 
only  that  they  gave  due  notice  of  their  claims,  but  also  that  they 
were  entitled  on  the  15th  July  last  to  be  inserted  in  the  list  of 
voters  (s). 

Claimants  for  the  lodger  franchise  must  prove  their  claims ;  but 
if  they  duly  prove,  whether  present  in  person  or  not  {t),  that  their 
notices  were  given,  with  the  prescribed  declarations  annexed 
thereto,  in  such  cases  the  declarations  are  prima  facie  evidence  of 
their  qualification  (a).  The  notices  of  claim  and  declarations  must 
be  made  in  due  form,  and  very  slight  irregularities  have  sufficed  to 
invalidate  the  claims  (b). 

462.  Any  person  whose  name  is  on  any  list  of  voters  may  Opposition  to 
oppose  the  claim  of  any  person  omitted  from  any  list  for  the  same  claims, 
county,  city,  or  borough.  Such  person  intending  to  oppose  any 
such  claim  must,  in  the  court  held  for  the  revision  of  the  list 
concerned,  and  before  the  hearing  of  the  claim,  give  notice  in 
writing  to  the  revising  barrister  of  his  intention  to  oppose  the 
claim,  and  must  thereupon  be  admitted  to  oppose  it,  by  evidence  or 
otherwise,  without  any  previous  or  other  notice.  He  will  have  the 
same  rights,  powers,  and  liabilities  as  to  costs,  appeal,  and  other 
matters  as  any  person  who  has  duly  objected  to  the  name  of  any 
other  person  being  retained  on  any  list  of  voters,  and  who  appears 
and  proves  the  requisite  notices  (c). 

(g)  Davies  v.  Hophins  (1857),  3  0.  B  (n.  s.)  376. 

(r)  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  6. 

(s)  Ibid.,  ss.  37,  38  ;  Parliamentary  and  Municipal  Registration  Act,  1878 
(41  &  42  Vict.  c.  26),  s.  7.  See  Be  Sale  (1880),  50  L.  J.  (q.  b.)  113 ;  Roulstoii  v. 
KerUn,  [1908]  2  I.  K.  335,  0.  A. 

(<)  In  Jenkins  v.  Grocott,  [1904]  1  K.  B.  374,  it  was  held  that  the  attendance 
of  the  claimant  in  person  could  not  be  made  by  the  revising  barrister  a  condition 
of  the  claim  being  allowed. 

(a)  Parliamentary  and  Municipal  Registration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  23.  As  to  evidence,  see  Major  v.  Slirewshury  [Town  Clerk),  [1909]  1  K.  B. 
348. 

(6)  Hersant  v.  Halse  (1886),  18  Q.  B.  D.  412  ;  Jones  v.  Kent  (1888),  22  Q.  B.  D. 
204  ;  Smith  v.  Chandler  (1888),  22  Q.  B.  D.  208  ;  Bodij  v.  Hahe  (1891),  61  L.  J. 
(q.  b.)  57;  Cullen  v.  Patterson  (1885),  18  L.  R.  Ir.  274,  C.  A. ;  Hanbidger. 
Beveridge  (1889),  26  L.  R.  Ir.  423,  0.  A.  ;  Jones  v.  Beveridge  (1886),  20  L.  R.  Ir. 
382,  C.  A. ;  Campbell  v.  Chambers  (1887),  22  L.  R.  Ir.  460,  0.  A.  The  decision 
in  Davies  v.  Hopkins  (1857),  3  C.  B.  (if.  s.)  376,  has  no  bearing  on  revision  as 
regards  lodger  claimants  {per  Lord  Coleridge,  C.J.,  in  Jones  v.  Kent,  supra). 
In  Smith  V.  Chandler,  supra,  the  revising  barrister  refused  to  give  effect  to  the 
lodger's  notice  of  claim  on  the  ground  that  the  witness  had  not  given  the 
date  upon  which  he  had  attested  the  claim,  and  had  in  this  respect  failed 
to  follow  the  prescribed  form  in  a  material  particular,  and  had  done  this 
deliberately.  The  court  held  that  such  a  deliberate  failure  to  comply  with 
the  form  in  a  material  particular  was  fatal  to  the  claim.  The  revising 
barrister  has,  however,  full  powers  of  amendment  where  the  error  is  not 
deliberate,  or  where  it  does  not  relate  to  a  material  particular.  See  Parlia- 
mentary and  Municipal  Registration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  28,  and 
p.  227,  ante. 

(c)  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  39; 
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463.  The  revising  barrister  may  correct  any  mistake  proved  tO' 
him  to  have  been  made  in  any  notice  of  objection.  The  statement, 
however,  of  a  ground  of  objection  wholly  different  to  the  real  ground 
of  objection  is  not  a  "  mistake"  within  this  provision ;  and  it  must 
appear  that  the  mistake  has  not  misled  anyone  (d). 

Every  separate  ground  of  objection  must  be  treated  by  the 
revising  barrister  as  a  separate  objection  (e).  In  cases  where  the 
grounds  of  objection  are  required  to  be  given  (/),  the  person 
objected  to  cannot  be  required  to  give  evidence  in  support  of  his 
right,  except  in  so  far  as  such  right  is  called  in  question  by  those 
grounds  (g). 

464.  If  the  objector  appears  the  revising  barrister  must  require 
him,  unless  he  is  an  overseer  (li),  to  prove  that  he  gave  the  notices. 


lodger  claimants  are  included  by  the  Eepresentation  of  the  People  Act,  1867 
(30  &  31  Vict.  c.  102),  s.  30 ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1. 
The  same  principle  applies  to  county  electors  and  burgesses  (County  Electors 
Act,  1888  (51  &  52  Vict.  c.  10),  s.  4). 

(d)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  28  (2).  The  sufficiency  of  the  description  of  the  objector's  place  of  abode  is  a 
question  of  fact  for  the  revising  barrister,  who  should,  if  necessary,  hear  evidence 
{Joves  V.  Pritcliard  (1868),  L.  E.  4  C.  P.  414).  As  to  what  amendments  may  be 
made: — A  notice  of  objection  served  on  a  freeman  stated  as  the  ground  of 
objection,  "  That  you  do  not  reside  at  12,  Clifton  Street,  Norwich."  The  real 
ground  was  that  he  had  not  resided  for  the  qualifying  period  in  Norwich  or 
within  seven  miles  thereof.  The  objection  was  held  bad;  and  the  defect  not 
being  a  "  mistake  "  within  the  Parliamentary  and  Municipal  Eegistration  Act, 
1878  (41  &  42  Vict.  c.  26) ,  s.  28  (2),  there  was  no  power  to  amend  (Bridyes  v.  Miller 

(1887)  ,  20  Q.  E.  D.  287).  In  the  following  cases  it  was  held  that  amendment 
might  be  made  : — Where  an  objector  omitted  to  state  that  he  was  on  the  "  par- 
liamentary "  list  {James  v.  Howarth  (1879),  5  C.  P.  D.  225).  Where  an  objector 
described  himself  as  "on  the  list  of  parliamentary  voters  for  the  parish  of 
Horsham,"  and  omitted  to  give  his  place  of  abode,  and  the  barrister  found  that 
no  one  had  been  misled  {Adams  v.  Bostoclc  (1881),  8  Q.  B.  D.  259).  Where  a 
notice  of  objection  (to  overseers)  was  to  names  in  the  "  Blockhouse  list "  of 
voters,  "  division  I.,"  in  the  city  of  Worcester,  and  there  were  two  distinct 
franchise  lists  in  the  Blockhouse  in  addition  to  the  list  to  which  the  objection 
referred,  but  the  latter  was  the  only  list  made  out  in  divisions,  it  was  held  that 
the  notice  was  in  substantial  compliance  with  the  note  to  Form  I.  in  the 
schedule  to  the  Parliamentarv  and  Municipal  Eegistration  Act,  1878  (41  &  42 
Vict.  c.  26)  {Bolleny.  SmithaU  {l88i),lo  Q.B.D.  461,  MloweA  in  Hartley  y.  Halse 

(1888)  ,  22  Q.  B.  D.  200).  Where  the  name  of  the  voter's  parish  was  omitted  in 
the  notice  {Savdford  v.  Beal  (1895),  65  L.  J.  (q.  B.)  73).  Where  an  objector 
misstated  his  place  of  abode,  no  one  being  misled  {Prescott  v.  Lee,  [1899]  2  Q.  B. 
273,  C.  A.).    As  to  proof  of  objections,  see  infra. 

(e)  County  Voters  Eegistration  Act,  1865  (28  &  29  Vict.  c.  36),  s.  8;  Par- 
liamentary and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  26. 

(/)  I.e.,  in  all  cases  of  objections  to  occupiers  and  ownership  voters  already 
on  the  register  (County  Voters  Eegistration  Act,  1865  (28  &  29  Vict.  c.  36), 
s.  6  ;  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  26) ;  see  p.  213,  ante. 

{cj)  County  Voters  Eegistration  Act,  1865  (28  &  29  Vict.  c.  86),  s.  7  ;  Par- 
liamentary and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  26. 

(/()  This  exception  appears  to  be  intended  to  refer  to  the  case  of  an  overseer 
who  has  put  "objected  "  against  a  name  in  the  extract  of  last  year's  (ownership) 
register  or  the  lodgers  lists.  But  the  words  are  wider,  and  it  has  been  contended 
that  an  overseer  may  object  without  notice  to  his  own  (occupation)  list,  e.g., 
where  he  has  been  deceived  into  putting  a  name  on  such  list.  There  seems  to 
be  no  authority  upon  this  point,  and  the  practice  of  revisers  has  differed. 
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oi  objection  (i)  required  by  law,  and  to  gbfQ  immd  facie  proof  of  the      Sect.  2, 
ground  of  objection  (/c),  and  for  that  purpose  he  may  himself  Revising 
examine  and  allow  the  objector  to  examine  the  overseers,  or  any  Barristers, 
other  person,  on  oath,  touching  the  alleged  ground  of  objection,  and 
unless  such  proof  is  given  to  his  satisfaction,  must  (subject  to  the 
observance  of  all  other  legal  requirements)  retain  the  name  of  the 
person  objected  to  {I). 

An  objection  made  in  accordance  with  their  statutory  powers  by 
overseers  is  deemed  to  cast  upon  the  person  objected  to  the  burden 
of  proving  his  right  to  be  on  the  list  {m),  provided  that  the  overseers 
appear  themselves,  or  by  some  one  on  their  behalf 

The  'prima  facie  proof  is  deemed  to  be  given  by  the  objector  if  it 
is  shown  to  the  satisfaction  of  the  revising  barrister,  by  evidence, 
repute,  or  otherwise  (0),  that  there  is  reasonable  ground  for  believing 
that  the  objection  is  well  founded,  and  that  by  reason  of  the  person 
objected  to  not  being  present  for  examination,  or  for  some  other 
reason,  the  objector  is  prevented  from  discovering  or  proving  the 
truth  respecting  the  entry  objected  to(_p). 


In  Cart-wright  Y,  Shrewsbury  {Toivii  Cleric),  [1909]  2  K.  B.  169,  Jelf,  J.,  said, 
at  p.  182  :  "  With  regard  to  an  objection  made  by  an  overseer,  there  are  only- 
two  conditions  to  be  complied  with  before  the  person  objected  to  is  called  upon 
to  defend  his  right  to  be  registered — first,  the  overseer  must  make  an  objection, 
and  secondly,  he  must  appear  before  the  revising  barrister  either  by  himself,  or 
by  some  person  on  his  behalf,  in  support  of  his  objection."  But  this  was  in 
reference  to  the  lodgers  list. 

{i)  Which  may  be  done  by  production  of  stamped  duplicate,  as  provided  by 
s.  100  of  the  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18) ; 
see  p.  214,  ante. 

{h)  Kent  v.  Fittall  (No.  2),  [1908]  2  K.  B.  933,  C.  A.  It  is  not  a  good  ground 
of  objection  to  a  person  that  another  person's  name  has  been  retained  on 
the  list  in  respect  of  the  same  qualifying  px-emises  {Warren  v.  Maide  (1894),, 
71  L.  T.  731). 

(/)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),, 
s.  28  (10).  See  R.  v.  Soden,  [1897]  1  Q.  B.  188,  and  R.  v.  Soden,  [1896]  1  Q.  B. 
634,  C.  A. 

(to)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  iJ8  (10) ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1. 

(«)  Cartwright  v.  Shrewsbury  (Town  Clerk),  supra. 

(o)  In  Douglas  v.  Smith,  [1907]  1  K.  B.  126,  it  was  shown  where  a  claimant, 
sought  to  be  registered  as  an  "inhabited  occupier" — (1)  that  the  house  part 
of  which  was  said  to  be  separately  occupied  was  itself  an  ordinary  dwelling- 
house  ;  (2)  that  the  landlord  to  whom  rent  was  paid  resided  in  the  house ; 
(3)  and  was  rated  for  the  house  as  a  separate  tenement.  It  was  held  that  these 
facts  constituted  evidence,  on  which  the  barrister  might  decide  that  there  was 
frima  facie  proof.  But  such  facts  are  not  of  themselves  as  a  matter  of  law  primd 
facie  proof  {R.  v.  Bell,  Ex  parte  Kent  (1907),  24  T.  L.  E.  66  (and  see  ibid. 
266),  where  it  was  held  that  the  question  is  entirely  for  the  revising  barrister. 
PmLLlMORE,  J.,  quoting  Douglas  v.  Smith,  supra,  said:  "It  is  always  a 
question  of  fact  for  the  revising  barrister.  If  it  is  a  question  of  fact  for  the 
revising  barrister,  there  must  be  an  inquiry  into  the  facts  or  he  must  be  sufficiently 
informed  to  know  whether  there  is  sufficient  ^rwna  facie  proof.")  The  provision 
SiS  to  prima  facie  proof  only  applies  to  the  objector  and  not  to  the  person  objected 
to.  It  is  not  competent  to  the  revising  barrister  to  hear  evidence  of  repute  to 
rebut  the  objection  [Kent  v.  Fittall  (No.  2),  supra).  The  evidence  on  behalf  of 
the  person  objected  to  must  be  strict  legal  evidence  and  must  relate  directly  to 
the  particular  case  {Kent  v.  Fittall  (No.  3),  [1909]  1  K.  B.  215). 

{p)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  28  (10) ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1. 
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Sect.  2.  If  such  proof  is  given  by  the  objector,  or  if  the  objection  is  by 
Revising  overseers,  then,  unless  the  person  objected  to  appears  himself,  or 
Barristers,  by  some  person  on  his  behalf,  and  establishes  by  proof  at  law  and 
not  merely  by  evidence  of  repute  (q),  that  he  was  entitled  on  the 
last  15th  July  to  have  his  name  inserted  in  the  list  in  respect  of 
the  qualification  described  in  it,  the  revising  barrister  must  expunge 
the  name  (r). 

The  revising  barrister,  if  in  his  opinion  the  evidence  given  in 
support  of  the  objection  outweighs  the  prima  facie  evidence  of  the 
claim  given  by  the  declaration  of  a  lodger  annexed  to  his  notice  of 
claim,  may  and  should  give  effect  to  that  opinion  and  disallow  the 
vote  (a) . 

Corrupt  465.  The  revising  barrister  must  determine  any  claims  and 

practices  list,  objections  respecting  the  corrupt  practices  list,  and  must  revise  the 
list  in  like  manner  as  nearly  as  circumstances  admit  as  in  the  case 
of  other  claims  and  objections  and  of  any  list  of  voters  (h). 

Where  it  appears  to  him  that  a  person  not  named  in  the  corrupt 
practices  list  is  subject  to  have  his  name  inserted  in  it  he  must 
(whether  or  not  an  objection  to  the  omission  has  been  made),  after 
giving  the  person  an  opportunity  to  show  cause  to  the  contrary, 
insert  his  name  in  the  list-and  expunge  it  from  any  list  of  voters  (c). 
The  revising  barrister  must  determine  only  whether  a  person  is 
incapacitated  by  conviction  or  by  the  report  of  any  election  court 
or  commissioners,  and  not  whether  a  person  has  or  has  not  been 
guilty  of  any  corrupt  or  illegal  practice  (d). 

466.  The  revising  barrister  must  expunge  the  name  of  every 
person,  whether  objected  to  or  not,  whose  qualification  as  stated  in 
any  list  is  insufficient  in  law  to  entitle  such  person  to  be  included 
therein  (e) ;  but  unless  properly  objected  to  he  has  no  power  to 
expunge  a  name  if  the  qualification  be  good  on  the  face  of  it(/). 

467.  He  must  expunge  the  name  of  every  person  who,  whether 
objected  to  or  not,  is  proved  to  him  to  be  dead  (g). 

Again,  when  any  entry  in  any  list  and  an  entry  in  a  return  of 
deaths  made  to  the  overseers  appear  to  relate  to  the  same  person,  the 


Expunging 
name  where 
qualification 
insufBcient. 


Deceased 
persons. 


(q)  Kent  v.  Fittall  (No.  2),  [1908]  2  K.  B.  933,  C.  A.,  per  Buckley,  L.J.,  at 
pp.  947,  948.  Compare  also  Storey  v.  Bermondsey  {Town  Cleric),  [1910]  1  K.  B. 
203,  and  see  p.  223,  ante. 

(?•)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Yict.  c.  26), 
8.  28  (11).  Where  two  revising  barristers  had  been  appointed  for  the  same 
district,  and  one  of  them  had  expunged  a  name,  it  was  held  that  the  other  had 
no  power  to  restore  it  in  the  absence  of  the  objector  [Blain  v.  Pilkingtoa  (1864), 
18  C.  B.  (n.  s.)  6). 

(«)  Jenkins  v.  Grocott,  [1904]  1  K.  B.  374. 

{h)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  39  (5). 

(•)  J  hid.,  s.  39  (6). 
d.)  Ibid.,  s.  39  (7). 

(f)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  28  (3), 

(/)  Smith  y.  James  (1865),  L.  E.  1  C.  P.  138. 

{(/)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
8.  28  (4).    As  to  registrar's  returns  to  overseers,  see  p.  198,  ante. 
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revising  barrister  must  inquire  whether  such  entries  relate  to  the     Sect.  2. 
same  person,  and  on  proof  being  made  to  him  that  they  do,  he  must  Revising 
expunge  the  entry  in  the  list  {h).  Barristers. 

468.  He  must  also  expunge  the  name  of  every  person,  whether  insufficient 
objected  to  or  not,  whose  name  or  place  of  abode,  or  the  nature  of  description, 
whose  qualification,  or  the  name  or  situation  of  whose  qualifying 
property,  if  the  qualification  is  in  respect  of  property,  or  with 

respect  to  whom  any  other  particulars  required  to  be  stated  in  the 
list,  is  or  are  either  wholly  omitted  or  in  the  judgment  of  the 
revising  barrister  insufficiently  described  for  the  purpose  of  being 
identified  (i),  unless  the  matter  or  matters  so  omitted  be  supplied 
to  his  satisfaction  before  he  has  completed  the  revision  of  the  list 
in  which  the  omission  or  insufficient  description  occurs,  and  in  case 
such  matter  or  matters  are  so  supplied  he  must  then  and  there 
insert  the  same  in  such  list  (k). 

469.  He  must  expunge  the  name  of  every  person,  whether  Incapacitated 
objected  to  or  not,  where  it  is  proved  to  him  that  such  person  Prisons, 
was  on  the  last  day  of  July  then  next  preceding  incapacitated  by 

any  law  or  statute  from  voting  for  the  county  or  borough  to  which 
the  list  relates  (l).  By  persons  incapacitated  by  law  or  statute  are 
meant  persons  who  from  some  inherent  or  for  the  time  being 
irremovable  quality  in  themselves  have  not,  either  by  prohibition 
of  statutes  or  at  common  law,  the  status  of  electors.  ISuch  for 
example  are  peers,  women  (in  parliamentary  elections),  persons 
holding  certain  offices  or  employments  the  subjects  of  statutory 
prohibitions,  and  persons  convicted  of  crimes  which  disqualify  them 
from  voting  (m).  The  receipt  of  parochial  relief,  non-residence 
within  the  proper  distance  of  the  borough,  non-occupation,  insufficient 
qualification,  are  not  within  the  meaning  of  the  expression  (n). 


(/()  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
S.  26  (5). 

(t)  It  is  a  question  for  the  revising  barrister  whether  the  property  described 
in  the  register  is  sufficiently  described  for  identification  {Wood  v.  Willesden 
Oyerseej's  (1845),  2  C.  B.  15;  see  also  EcJcersley  v.  Barker  (1845),  7  Man.  &  G.  76; 
Walker  v.  Payne  (1845),  2  0.  B.  12.  In  the  last  case  it  was  held  that  "  travelling 
abroad  "  is  a  sufficient  description  of  the  place  of  abode  if  it  truly  represents  the 
facts). 

{h)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  28  (6). 

(I)  Ibid.,  s.  28  (7) ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1. 
(m)  See  pp.  139,  145,  182—184,  ante. 

(n)  Stowe  V.  JolUffe.  (1874),  L.  E.  9  0.  P.  734,  per  Lord  Coleridge,  C.J".,  at 
p.  750.  This  case  was  decided  on  s.  7  of  the  Ballot  Act,  1872  (35  &  36  Vict, 
c.  33),  on  another  point,  but  was  followed  in  Hayward  v.  Scott  (1879),  5  C.  P.  D. 
231,  where  it  was  held  that  "incapacity"  in  sub-s.  7  of  s.  28  of  the  Parlia- 
mentary and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  means  such 
incapacities  as  those  mentioned  in  Stoive  v.  Jvlliffe,  supra,  not  a  mere  temporary 
disqualification  by  reason  of  the  receipt  of  parochial  relief  during  the  qualifying 
period,  consequently  that  the  revising  barrister  was  not  bound  to  expunge  the 
name  of  a  person  who  had  been  in  the  receipt  of  such  relief.  Cases  on  disquali- 
fication are  Kennedy  v.  Buchanan,  [1903]  2  I.  R.  484,  C.  A.  ;  Ash  v.  Nicholl, 
[1905]  1  K.  B.  139  ;  Beauchamp  {Earl)  v.  Madres field  (1872),  L.  E.  8  C.  P.  245; 
Bristol  {Marq^uis)  v.  Beck  (1907),  71  J.  P.  99  ;  Kirkhouse  v.  Blakeway,  [1902]  1 
K.  B.  306. 
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470.  Before  expunging  from  a  list  the  name  of  any  person  not 
objected  to  the  revising  barrister  must  cause  such  notice,  if  any,  a& 
appears  to  him  proper  or  necessary  under  the  circumstances  of  the- 
proposal  to  expunge  the  name  to  be  given  to  or  left  at  the  usual  or 
last  known  place  of  abode  of  such  person  (o). 

471.  Subject  to  these  provisions  the  revising  barrister  must 
retain  the  name  of  every  person  not  objected  to,  and  also  of  every 
person  objected  to,  unless  the  objector  appears  by  himself  or  loy 
some  person  on  his  behalf  in  support  of  his  objection  (p). 

472.  Where  the  name  of  a  person  appears  to  be  entered  mor& 
than  once  as  a  j)arliamentary  voter  on  the  list  for  the  same  parlia- 
mentary county  iq)  or  the  same  parliamentary  borough  (r),  or  more 
than  once  as  a  county  elector  (s)  or  burgess  (a),  the  revising  barrister 
must  inquire  whether  such  entries  relate  to  the  same  person,  and 
on  proof  being  made  to  him  that  they  do  so  must  retain  one  of 
the  entries  for  voting  (b),  and  place  against  the  other,  if  the  person 
is  entitled  to  vote  in  respect  of  that  entry  as  a  county  elector  or 
burgess,  a  mark  signifying  that  his  name  should  be  printed  in 
division  III.  of  the  list,  or  if  he  is  entitled  to  vote  only  as  a> 
parochial  elector  a  mark  signifying  that  he  is  entitled  to  be 
registered  as  a  parochial  elector  (c). 


(o)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Yict.  c.  26), 
s.  28  (8);  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1. 

(p)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  28  (9);  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1.  In  R.  v.  Soden, 
[1897]  1  Q.  B.  188,  the  revising  barrister  had  given  notice  that  the  lists  would 
be  closed  at  a  certain  sitting  of  the  revision  court.  After  the  sitting  the 
revising  barrister  declared  the  lists  closed.  A  voter  had  been  objected  to.  His 
agent  and  the  objector  were  present  throughout  the  sittings.  On  the  next  day 
the  revising  barrister  allowed  the  objector  to  prove  service  and  give  prima,  facie 
proof  of  his  objection,  but  refused  to  allow  the  voter  to  give  evidence  on  the 
ground  that  the  lists  were  closed.  It  was  held  that  the  barrister  was  justified 
notwithstanding  sub-ss.  9,  10  of  s.  28  of  the  Act.  See  also  R.  v.  Soden,  [1896} 
1  Q.  B.  634,  0.  A. 

(q)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  4  (9),  (a). 

(?•)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  28  (14). 

(s)  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  7  (5).  Though  a  person 
be  registered  in  more  than  one  county  division  he  can  only  vote  at  the  same 
county  council  election  for  one  of  those  divisions  {Knill  v.  Toivse  (1890),  24 
Q.  B.  D.  697,  C.  A.). 

(a)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  28  (14). 

(b)  Ibid.;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  4  (9)  (a);  County 
Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  7  (5). 

(c)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  28(14);  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  4  (9)  (a);  County 
Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  7  (5),  as  amended  by  the  Local 
Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  44  (6).  There  is  no  appeal  from 
the  revising  barrister's  refusal  to  make  a  note  against  a  name  {Arnold  v.  Sharpe 
(1891),  Pox  &  S.  Eeg.  252.  The  following  are  the  marks  and  expressions 
usually  adopted  by  revising  barristers,  and  the  respective  significations  of  such 
marks.  "  D.  3  "  is  a  mark  placed  against  an  entry  in  division  I.  of  the  occupiers 
list,  and  it  means  :  "This  entry  of  this  name  is  to  be  taken  out  of  division  I.  by 
the  clerk  of  the  county  council  when  he  makes  up  the  register  and  is  to  be 
placed  instead  on  division  IIL,  but  without  an  asterisk."     This  mark  is  used 
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Where  the  name  of  a  person  is  entered  both  in  the  ownership  Sect.  2. 

list  and  in  the  occupation  list  of  voters  in  the  same  parish  the  Revising 

revising  barrister  may  place  against  the  name  on  the  occupation  Barristers, 
list  a  mark  or  note  signifying  that  the  name  should  be  printed  in 
division  III.  of  the  list,  and  then  an  asterisk  or  other  mark  must 
be  printed  against  the  name  (cl). 

473.  Any  person  whose   name  has  been  doubly  entered  may  Method  of 
select  the  entry  to  be  retained  for  voting,  either  for  the  parlia-  selection, 
mentary  or  the  municipal  franchise.    The  selection  is  made  in 
boroughs  by  notice  in  writing  to  the  revising  barrister  at  the 
opening  of  the  first  revision  court  (e) ;  in  counties  by  notice  in 


■when  the  person  in  question  has  no  right  to  vote  in  respect  of  the  entry 
against  which  it  is  placed  because  he  has  a  parliamentary  vote  duly  secured  by 
another  entry  of  his  name  in  a  different  parish,  but  has  a  vote  in  respect  of  the 
entry  against  which  the  mark  is  placed  at  elections  of  county  councillors, 
district  councillors,  parish  councillors,  and  guardians,  the  law  giviug  him  a 
vote  in  each  pai-ish  for  these  last-named  purposes.  At  a  series  of  bye-elections 
he  may  use  each  of  these  votes  one  after  the  other  ;  but  at  a  general  election  of 
coimty  councillors,  or  of  district  councillors,  or  of  guardians,  he  may  only  vote  in 
one  parish,  however  many  the  parishes  may  be  in  which  his  name  is  registered, 
though  he  may  take  his  choice  as  to  which  parish  shall  be  the  one  in  which  he 
shall  exercise  his  vote  {K?im  v.  Toivse  (1890),  24  Q.  B.  D.  186,  697,  0.  A.). 
In  the  case  of  district  councils  and  boards  of  guardians  the  matter  is  separately 
provided  for  by  rules  made  by  the  Local  Government  Board,  see  note  (fj)  on  p.  370, 
pust.  "*D.  3  "is  a  mark  placed  against  an  entry  in  division  I.  of  the  occupiers 
list,  and  it  means :  "  This  entry  is  to  be  taken  out  of  division  I.  by  the  clerk  of 
the  county  council  and  is  to  be  placed  on  division  III.  instead,  and  when  so  placed 
on  division  III.  is  to  be  marked  with  an  asterisk."  This  mark  is  used  when  the 
person  in  question  has  no  franchise  in  respect  of  the  entry  in  question,  either 
for  parliamentary  purposes  or  for  elections  of  district  councillors,  parish 
councillors,  or  guardians,  because  he  has  already  a  vote  for  all  such  purposes 
duly  secured  to  him  in  the  same  parish,  but  he  has  a  vote  in  respect  of  the 
county  in  question  for  the  election  of  county  councillors.  "  S."  or  "P."  is  a 
mark  placed  against  an  entry  in  the  ownership  list  or  the  occupiers  list,  and 
it  means :  "This  entry  is  to  be  taken  out  of  this  part  of  the  ownership  or 
occupiers  list,  as  the  case  may  be  (that  is  to  say,  the  part  containing  the  names 
of  the  persons  entitled  to  the  full  franchise),  and  is  to  be  transferred  by  the 
clerk  of  the  couuty  council,  when  making  up  the  list,  to  the  separate  parochial 
list  (which  separate  parochial  list  is  divided  into  two  parts,  called  ownership  part 
and  occupation  part  respectively)."  This  mark  "  S."  or  "  P."  is  used  when  the 
person  in  question  has  no  parliamentary  or  county  council  franchise  of  which 
he  may  avail  himself  in  respect  of  the  entry  against  which  the  mark  is  placed, 
because  the  voter  in  question  has  already  a  parliamentary  and  county  council 
vote  as  owner  or  occupier  duly  secured  to  him  in  the  same  parliamentarj'  con- 
stituency, but  has  a  right  to  a  parochial  vote  in  respect  of  the  entry  in  question, 
i.e.,  he  has  a  right  to  a  vote  at  an  election  of  the  councillors  of  a  parish  council, 
or  district  council,  or  members  of  a  board  of  guardians.  These  marks  must  be 
made  by  the  revising  barrister  himself,  and  initialled  by  him — the  overseers  and 
the  party  agents  in  practice  combining  to  supply  him  with  the  necessary 
information. 

{d)  Local  Government  Act,  1894  (06  &  57  Vict.  c.  73),  s.  44  (7);  and  see 
note  (c)  on  p.  234,  ante. 

(e)  Parliamentary  and  Municipal  Registration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  28  (14).  Where  a  person  on  the  list  of  voters  in  respect  of  a  dwelling- 
house,  who  also  claimed  in  respect  of  his  place  of  business,  and  had  given  notice 
under  the  above  sub-section  selecting  the  entry  to  be  retained  for  voting,  it  was 
held  that  the  revising  barrister  rightly  decided  that  at  the  time  the  notice  of 
selection  was  given  there  was  no  duplicate  entry  on  the  list  of  voters  to  which 
the  notice  could  apply  {Jorus  v.  Munru,  [1899]  1  Q.  B.  109) ;  also  held,  following 
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Sect.  2.     writing,  which  may  be  sent  by  post  at  or  before  the  first  revision 
Revising    court  at  which  the  lists  with  the  entries  concerned  are  revised,  or 
Barristers,  by  appHcation  by  or  on  behalf  of  the  person  at  the  revision  of  the 

first  of  such  lists  (/). 
In  boroughs.  Where,  in  a  parliamentary  borough,  a  person  has  made  no 
selection,  the  entry  to  be  retained  is  determined  as  follows  :  (a)  If 
one  of  the  entries  is  on  the  list  of  freemen,  that  entry  must  be 
retained  ;  (b)  if  neither  of  the  entries  is  on  the  list  of  freemen  and 
one  of  the  entries  is  the  place  of  abode  of  the  voter,  this  last  must 
be  retained ;  and  (c)  in  any  other  case  the  entry  in  the  list  first 
revised  must  be  retained.  If  any  such  entry  to  be  retained  is 
objected  to,  the  revising  barrister  must  not  finally  place  a  note 
against  any  other  entry  until  the  objection  to  the  entry  to  be 
retained  has  been  determined  by  him  in  favour  of  the  voter  (g). 

Where  a  parliamentary  borough  is  divided  into  divisions  and, 
notwithstanding  the  provisions  made  by  statute  (h),  the  name  of  a 
person  is  entered  on  the  register  of  parliamentary  voters  in  more 
than  one  division  of  the  borough  without  such  note  as  above 
mentioned,  and  one  of  the  entries  is  his  place  of  abode,  he  is 
entitled  to  vote  only  in  that  division  in  which  he  is  registered  in 
respect  of  his  place  of  abode,  and  must  not  vote  in  respect  of  any 
other  entry  (i). 

If  any  question  on  appeal  or  otherwise  arise  as  to  the  validity  of 
the  qualification  for  which  the  parliamentary  voter  or  burgess  is  on 
the  list  for  voting,  recourse  may  be  had  for  supporting  the  right  of 
the  voter  or  burgess  to  be  on  the  parliamentary  register  or  burgess 
roll  for  voting  to  any  other  qualification  of  such  person  appearing 
on  the  register  or  burgess  roll.  In  the  case,  however,  of  a  municipal 
borough  divided  into  wards,  a  vote  given  in,  or  the  right  to  vote 
in,  one  ward  is  not  supported  by  a  qualification  appearing  on  the 
burgess  roll  for  some  other  ward  {k). 
In  counties.  In  counties  the  selection  of  the  vote  to  be  retained  is  decided  as 
follows :  If  one  only  of  the  entries  is  on  the  list  of  ownership 
voters,  that  entry  must  be  retained ;  if  all  or  none  of  the  entries 
are  on  the  list  of  ownership  voters  and  one  of  the  entries  is  the 
place  of  abode  of  the  voter,  this  last  must  be  retained ;  and  in 
any  other  case  the  entry  in  that  list  first  revised  must  be  retained  (Z). 
,  If  any  such  entry  to  be  retained  is  objected  to,  the  revising 
barrister  must  not  finally  place  a  note  against  any  other  entry 
until  the  objection  to  the  entry  to  be  retained  has  been  determined 
by  him  in  favour  of  the  voter  (l). 

Claim  to  vote      474.  Any  person  whose  name  appears  in  the  list  of  voters  for  a 

at  particular  parish  and  whose  place  of  abode,  as  stated  in  the  list,  is  not  within 
polling-place.  .  

Jl.  V.  Revising  Barrister  of  Liverpool  Borough  and  Chadwich,  [1895]  1  Q,.  B.  155, 
that  no  appeal  lay  from  the  revising  barrister. 

(/)  Eegistration  Act,  1885  (48  &  49  Vict,  c.  15),  s.  4  (9)  (&). 

(g)  Ibid.,  s.  5. 

(h)  Nameljs  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  and  Parliamentary 
and  Municipal  Registration  Act,  1878  (41  &  42  Vict.  c.  26). 

(/)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  5  (2). 

(k)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict,  c,  26), 
8.  28  (14). 

(I)  Eegistration  Act,  1885  (48  &  49  Vict  c.  15),  s.  4  (9)  (c). 
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the  polling  district  at  which  the  parish  is  allotted  to  poll,  but  within 
the  same  county,  is  at  liberty  to  make  his  claim  before  the  revising 
barrister  to  vote  at  the  polHng-place  of  the  district  wherein  his 
place  of  abode  is,  and  any  person  whose  name  appears  in  any  list, 
and  whose  place  of  abode  is  not  within  the  same  county,  is  at  Hberty 
to  claim  to  vote  at  the  polling-place  of  any  district  within  the  same 
county.  The  claim  must  be  in  writing  and  must  be  delivered  to, 
and  verified  before,  the  revising  barrister,  who  may  then  insert 
against  the  name  the  name  of  the  polling-place  at  which  the  person 
is  to  vote  (m). 

475.  The  revising  barrister  must  place  the  name  of  every  person  Name  to  be 
in  the  division  in  which  it  should  appear,  regard  being  had  to  the  V^^.^^  proper 
title  of  the  person  to  be  on  the  list  both  as  a  parliamentary  voter  '''^^^^o"^- 
and  as  a  county  voter  or  burgess,  or  only  in  one  of  those  capacities, 

and  must  expunge  the  name  from  the  other  division,  if  any,  in 
which  it  appears  (n). 

476.  At  every  annual  revision  at  which  any  non-resident  Non-resident 
freemen  not  on  the  existing  register  are  registered,  the  revising  fieemen. 
barrister  must  allot  them  among  the  divisions  in  such  manner  as 

may  as  nearly  as  possible  maintain  an  equal  number  of  non-resident 
freemen  in  each  division,  and  must  allot  them  according  to 
alphabetical  order  (o). 

477.  Whether  revising  the  lists  of  a  county,  city,  or  borough,  initialling  the 
the  revising  barrister  must  in  open  court  write  his  initials  against  names^and 
the  names  respectively  expunged  or  inserted,  and  against  any  part  pfpe°°  ^ 
of  the  lists  in  which  any  mistake  has  been  corrected  or  any  omission 
supplied,  or  any  insertion  made  by  him.    And  he  must  sign  his 

name  to  every  page  of  the  several  lists  so  settled  (p).  But  he  is 
bound,  before  signing  any  page  of  any  list,  to  read  audibly  in  open 
court  the  names  expunged  and  inserted  by  him  therein,  and  all 
corrections  and  insertions  made  by  him  (q). 

478.  After  completing  his  revision  for  each  polling  district  Transmitting 
before  proceeding  to  his  next  revision,  the  revising  barrister  must,  lists. 

if  practicable,  transmit  the  lists  to  the  clerk  of  the  county  council 
or  the  town  clerk  as  the  case  may  be  (?•). 


Sect.  2. 

Revising 
Barristers 


(m)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  IS),  s.  36. 

(n)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  28  (15) ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1.  Where  a  name  was 
expunged  from  division  I.  in  consequence  of  an  objection  to  the  parliamentary 
vote  only,  the  voter  was  held  not  entitled  to  have  his  name  placed  in  division  III. 
without  proof  of  his  being  qualified  to  be  on  the  burgess  roll  {Oreenivay  v. 
Bachdor  ll^m),  12  Q.  B.  D.  376;  also  see  Lord  v.  Fox,  [1892]  1  Q.  B.  199). 

(o)  Eedistribution  of  Seats  Act,  1885  (48  &  49  Vict.  c.  23),  s.  14  (2)  (b). 

\p)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  41. 

[q)  County  Voters  Eegistration  Act,  1865  (28  &  29  Vict.  c.  36),  s.  15. 

(r)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  4  (6) ;  Parliamentary 
Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  IS),  s.  48  ;  Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  45  (1),  applied  by  County  Electors  Act, 
1888  (51  &  52  Vict.  c.  10),  s.  7  (2).  The  clerk  of  the  county  council  must  keep 
the  lists  sent  to  him  among  the  records  of  sessions  (Parliamentary  Voters 
Eegistration  Act,  1843  (6  &  7  Vict.  c.  IS),  s.  47). 
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Sect.  2.         The  revising  barrister,  whether  revising  the  lists  of  a  parlia- 
Reyising    mentary  county  or  a  parliamentary  borough,  must,  as  part  of  the 
Barristers,   business  of  the  revision,  at  the  request  of  the  town  clerk  of  any 
municipal  borough,  sign  and  deliver  to  him  a  duplicate  of  the 
whole  or  part  of  any  revised  list  made  out  in  divisions  and  relating 
to  that  municipal  borough  (s). 

<3osts.  479.  The  revising  barrister's  power  to  award  costs  is  strictly 

limited.  He  may  do  so  if  it  appears  to  him  that  any  person  has 
made  or  attempted  to  sustain  any  groundless  or  frivolous  and 
vexatious  claim  or  objection  or  title  to  have  any  name  inserted  or 
retained  at  any  revision.  In  that  case  he  may  order  the  payment 
by  such  person  of  the  costs  or  any  part  thereof  of  any  person  in 
resisting  such  claim  or  objection  or  title  (a).  The  maximum  amount 
in  respect  of  any  one  vote  is  £5  (b). 

In  the  case  of  an  objection,  the  revising  barrister,  on  the  applica- 
tion of  the  person  objected  to,  or  of  anyone  on  his  behalf,  and  upon 
production  of  the  notice  of  objection,  must  award  costs  in  respect 
of  every  ground  of  objection  (c)  which,  in  his  opinion,  has  been 
groundlessly  or  frivolously  and  vexatiously  stated  (f?)-  The  costs 
must  in  such  cases  be  awarded  to  the  amount  at  least  of  2s.  6d.  (e), 
and  this  though  the  name  of  the  person  objected  to  is  expunged 
upon  some  other  ground  of  objection  stated  in  the  same  notice  of 
objection,  since  every  separate  ground  of  objection  is  treated  as  a 
separate  objection  (/). 

Again,  where  objection  is  made  otherwise  than  by  an  overseer  to 
any  person  whose  name  appears  on  a  list  of  voters  or  burgesses, 
and  the  name  is  retained  on  the  list,  unless  the  revising  barrister 
is  of  opinion  that  the  objection  was  reasonably  made,  either  because 
of  a  defect  or  error  in  the  entry  to  which  the  objection  relates  or 
because  of  a  difficulty  in  verifying  or  identifying  the  particulars 
comprised  in  such  entry,  or  unless  for  some  other  special  reason  he 


(s)  This  applies  whether  the  municipal  borough  is  "  co-exteusive  with  or 
included  in  "  either  the  area  of  a  parliamentary  borough  (Parliamentary  and 
Municipal  Eegistration  Act,  1878  (41  &  42  Vict,  c.  26),  s.  '31,  or  the  area  of  a 
parliamentary  county  (County  Electors  Act,  1888  (51  &  52  Vict.  c.  10), 
s.2(l)). 

(a)  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  46. 

(ft)  County  Voters  Registration  Act,  1865  (28  &  29  Vict.  c.  36),  s.  14, 
amending  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18), 
s.  46. 

(c)  Persons  objecting  after  giving  notice  to  the  revising  barrister,  under 
the  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  39,  are  in 
the  same  position  as  to  costs  as  persons  who  have  given  notice  of  objection. 
The  section  is  express  as  to  this. 

(d)  County  Voters  Registration  Act,  1865  (28  &  29  Vict.  c.  36),  s.  8  ;  Parlia- 
mentary and  Municipal  Registration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  26. 

(e)  Ibid.  Presumably  the  maximum  of  £5  fixed  by  the  County  Voters 
Registration  Act,  1865  (28  &  29  Vict.  c.  36),  s.  14,  amending  the  Parliamentary 
Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  46,  applies  to  this  case 
also  ;  but  compare  the  County  Voters  Registration  Act,  1865  (28  &  29  Vict.  c.  36), 


(/)  County  Voters  Registration  Act,  1865  (28  &  29  Vict.  c.  36),  s.  8  ; 
Parliamentary  and  Municipal  Registration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  26. 
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otherwise  determines,  he  must  order  costs,  not  exceeding  40.s., 
to  be  paid  by  the  objector  to  the  person  objected  to  {g). 

480.  In  every  such  case  (/t)  the  revising  barrister  must  make  an 
order  in  writing,  specifying  the  sum  which  he  orders  to  be  paid  for 
such  costs,  and  by  and  to  whom,  and  when  and  where,  that  sum  is 
to  be  paid.  He  must  date  and  sign  this  order  and  must  deUver  it 
to  the  person  or  persons  to  whom  the  sum  is  therein  ordered  to  be 
paid  (i). 

The  order  may  be  made  in  any  case  notwithstanding  any  notice 
given  by  any  party  of  his  intention  to  appeal  against  any  decision 
of  the  revising  barrister  in  the  same  case.  But  in  case  of  such 
appeal  the  order  for  the  payment  of  costs  is  suspended  and  abides 
the  event  of  the  appeal  unless  the  court  of  appeal  {k)  otherwise 
directs  (I). 

No  appeal  is  to  be  allowed  or  entertained  against  or  only  in 
respect  of  any  such  order  for  the  payment  of  costs  (in). 

Whenever  any  revising  barrister  has  made  any  such  order  for  the 
payment  of  any  sum  of  money  for  costs  by  any  person  who  has 
made  any  objection  as  above  described,  the  revising  barrister  must 
not  hear  or  admit  proof  of  any  other  objection  or  notice  of  objec- 
tion made  or  signed  by  the  same  person  until  the  costs  are  paid  to 
the  person  entitled  to  receive  them,  or  are  deposited  in  the  hands  of 
the  revising  barrister  in  court  for  the  use  of  the  person  so  entitled  («) . 

481.  The  revising  barrister  has  power  in  certain  cases  to  Fines, 
inflict  fines  (o). 

482.  An  account  of  all  expenses  incurred  by  the  overseers  of  Account  of 
every  parish  and  township  in  carrying  out  their  registration  duties  expenses, 
must  be  laid  before  the  revising  barrister  at  the  court  at  which  the 

list  of  voters  for  the  parish  or  township  is  revised  {p).  The  account 
must  include  the  fees  paid  to  the  registrar  of  births  and  deaths  for 
making  his  returns  of  deaths  {q). 


((/)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  27  (3) ;  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  1  (1),  (2) ;  County 
Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  4. 

{h)  In  terms  this  applies  only  to  the  first  case  where  the  revising  barrister 
has  a  discretion  to  allow  costs  under  the  Parliamentary  Voters  Eegi.stration 
Act,  1843  (6  &  7  Vict.  c.  18),  s.  46,  but  presumably  it  now  applies  to  all  cases 
of  a  revising  barrister's  order  for  costs. 

(t)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  46. 

[k)  Meaning,  apparently,  here  the  Divisional  Court.  See  for  the  application 
of  the  enactment,  Wanaey  v.  PerJdns  (1845),  7  Man.  &  G.  127,  133. 

(1)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  46. 

(m)  Ibid.  See  jBur7is  v.  MacLaine  (1894),  29  I.  L.  T.  20,  C.  A.  (an  Irish 
case) . 

{n)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  46. 
But  the  person  so  barred  as  objector  is,  apparently,  not  barred  as  witness.  See 
Hanhidge  v.  Campbell  (1893),  1  Laws.  Eeg.  Cas.  347. 

(o)  See  pp.  532,  533,  post. 

[p)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  57 ; 
County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  8. 

{q)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  11.  The  rate  is  2d.  for  each  return  and  2d.  further  for  every  death  in  the 
return  (Births  and  Deaths  Eegistration  Act,  1874  (37  &  38  Vict.  c.  88),  s.  28).  A 
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Elections. 


The  revising  barrister  must  sign  and  give  to  the  overseers  a 
certificate  of  the  sum  which  he  allows  to  be  due  to  them  in  respect 
of  the  expenses  (?■).  The  certificate  will  be  final  and  conclusive 
provided  that  it  is  signed  by  the  revising  barrister  in  open  court, 
but  any  ratepayer  present  has  a  right  to  inspect  the  overseers' 
account  of  expenses  and  to  object  to  any  item  included  before  the 
account  is  allowed  by  the  revising  barrister,  who  must  hear  and 
make  a  decision  on  any  such  objection  (s). 

Allocation  of  483.  The  law  with  regard  to  the  application  of  receipts  and  the 
expenses  allocation  of  the  expenses  of  overseers  in  respect  of  their  registration 
duties  would  seem  to  be  as  follows  {t)  : 

Where  a  parish  is  situate  in  a  parliamentary  but  not  in  a 
municipal  borough  one-half  of  the  expenses  and  receipts  of  registra- 
tion in  respect  of  the  parish  is  defrayed  out  of  and  paid  to  the 
county  fund  and  the  other  half  is  defrayed  out  of  and  paid  to  the 
poor  rate  of  the  parish.  The  revising  barrister  must,  as  part  of 
the  business  of  the  revision,  if  necessary,  determine  what  expenses 
and  receipts  are  incurred,  or  arise,  or  have  been  incurred,  or  have 
arisen  in  respect  of  the  parish  (a). 

Where  the  whole  or  part  of  the  area  of  a  municipal  borough  is 
co-extensive  with  or  included  in  the  area  of  a  parliamentary 
borough,  the  registration  expenses  properly  incurred  by  the 
overseers,  and  all  moneys  received  in  respect  of  the  lists,  are 
respectively  paid  and  applied  as  follows : 

If  the  area  of  the  parliamentary  borough  and  the  area  of  the 
municipal  borough  are  wholly  co-extensive,  one-half  of  the  expenses 
is  defrayed  (b)  out  of  the  poor  rates  (c)  and  the  other  half  is 
defrayed  out  of  the  borough  fund,  and  one  half  of  the  receipts  is 
applied  to  the  poor  rates  (d)  and  the  other  half  is  paid  to  the 
borough  (e). 

In  all  other  cases  the  expenses  and  receipts  of  the  area  common 
to  the  parliamentary  borough  and  to  a  municipal  borough  are  as  to 
one  half  defrayed  and  applied  as  expenses  and  receipts  out  of  and 


Skct.  2. 

Revising 
Barristers 

Certificate. 


relieving  officer  is  entitled  to  a  certificate  of  expenses  incurred  in  attending  a 
revision  court  (Parliamentary  Electors  Eegistration  Act,  1868  (31  &  32  Yict. 
c.  58),  s.  31). 

(r)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  57. 

(s)  Parliamentary  Electors  Eegistration  Act,  1868  (31  &  32  Vict.  c.  58),  s.  32. 

(t)  The  Acts  bearing  on  the  matter  are  the  Parliamentary  Voters  Eegis- 
tration Act,  1843  (6  &  7  Vict.  c.  18),  ss.  53,  55,  57;  the  Parliamentary  and 
Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  30  ;  the  Eegistration 
Act,  1885  (48  &  49  Vict.  c.  15),  s.  6  (2) ;  the  County  Electors  Act,  1888  (51  &  52 
Vict.  c.  10),  s.  4 ;  and  the  Eegistration  of  Electors  Act,  1891  (54  &  55  Vict.  c.  18), 
s.  2.    These  sections  are  to  be  read  together. 

(a)  Eegistration  of  Electors  Act,  1891  (54  &  55  Vict.  c.  18),  s.  2. 

(b)  The  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict, 
c.  26),  s.  30,  says  "  in  the  manner  provided  by  the  Parliamentary  Eegistration 
Acts,"  i.e.,  in  this  case  ss.  65  and  57  of  the  Parliamentary  Voters  Eegistration 
Act,  1843  (6  &  7  Vict.  c.  18). 

(f)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  57. 

(d)  Ibid.,  s.  53. 

(e)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
a.  30  (l)v 
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to  the  poor  rates,  and  as  to  the  other  half  are  defrayed  out  of  and 
appHed  to  the  borough  fund  (/). 

Any  expenses  or  receipts  incurred  or  arising  in  respect  of  more 
than  one  such  area  are  apportioned  between  the  several  areas  in 
respect  of  which  they  are  incurred  or  arise,  in  the  proportion,  as 
nearly  as  possible,  in  which  they  are  incurred  and  arise  in  respect 
of  the  several  areas,  regard  being  had  to  the  number  of  parliamen- 
tary voters  or  burgesses  in  each  area,  or  any  other  circumstances 
occasioning  the  expenses  or  giving  rise  to  the  receipts.  The 
revising  barrister  must,  as  part  of  the  business  of  the  revision, 
determine,  if  necessary,  in  respect  of  what  area  or  areas  any 
expenses  or  receipts  are  incurred  or  arise,  and  how  much  is 
attributable  to  each  area(r/). 

In  a  parish  not  situate  in  a  municipal  borough  nor  in  a 
parliamentary  borough  the  receipts  and  expenses  are  applied  to 
and  defrayed  out  of  the  poor  rates  (Ji). 

484.  Any  expenses  incurred  by  a  relieving  officer  in  attending 
a  revising  barrister  (the  amount  to  be  certified  by  the  revising 
barrister)  are  deemed  to  be  expenses  properly  incurred  by  him,  and 
must  be  defrayed  accordingly  (i). 

Sect.  3. — The  Register. 
Sub-Sect.  1. — Compiling  the  Register  after  Revision. 

485.  After  the  conclusion  of  the  revising  barrister's  courts  much 
clerical  and  other  work  is  required  before  the  register  will  be 
ready  for  use.  A  fixed  interval  is  allowed  by  law  for  this  purpose, 
in  the  case  of  the  burgess  roll  up  to  20th  October  {k),  in  the  case  of 
the  county  register  up  to  20th  December  {I),  and  in  the  case  of  the 
parliamentary  register  up  to  31st  December  {m). 

This  duty  of  proper  arrangement  devolves  on  the  clerk  of  the 
county  council  or  the  town  clerk  as  the  case  may  be  {n). 

486.  Both  in  counties  and  parliamentary  boroughs  the  respon- 
sible officer  (o)  must  cause  copies  of  the  lists  to  be  printed  {p). 
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(/)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &42  Vict.  c.  26), 
s.  30  (2). 
ig)  Ibid. 

(h)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  ss.  53,  57. 

(i)  Parliamentary  Electors  Eegistration  Act,  186S  (31  &  32  Vict.  c.  58),  s.  31. 
{k)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  45  (2). 

(l)  County  Councils  (Elections)  Act,  1891  (54  &  55  Vict.  c.  68),  s.  2. 

(m)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  IS),  s.  47  ; 
Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  38. 

{n)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  4  (5),  (6) ;  Parliamentary 
Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  47  ;  Local  Grovernment  Act, 
1894  (56  &  57  Vict.  c.  73),  s.  44  (6).  When  the  revising  barrister  sends  off  his  lists 
the  names  are  not  altogether  arranged  in  the  order  in  which  they  will  appear  in 
the  register,  e.g.,  claimants  have  been  revised  in  separate  lists,  and  many  of  the 
names  belonging  to  division  III.  of  the  occupiers  lists  still  appear  in  division  I., 
with  a  note  signifying  that  they  must  be  transferred.  So  also  as  to  parochial 
electors. 

(o)  I.e.,  the  clerk  of  the  county  council  or  the  town  clerk. 
(p)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  4  (7)  ;  Parliamentary 
Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  48. 
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The  corrupt  and  illegal  practices  list,  if  any,  must  be  appended 
to  the  register  (q). 

487.  The  first  matter  that  arises  on  the  arrangement  of  the 
register  is  as  to  the  order  of  names.  There  are  two  systems — 
(1)  alphabetical,  (2)  street  or  rate-book  order. 

The  lists  in  counties  must  be  arranged  with  the  names  in  each 
parish  or  township  in  strict  alphabetical  order  according  to  the 
surnames  (r) ;  but  where  a  municipal  borough  or  an  urban  district 
is  co-extensive  with  any  electoral  division  or  divisions  of  a  parlia- 
mentary county,  the  lists  of  voters  may  be  directed  by  the  county 
council  to  be  made  out  according  to  the  order  in  which  the 
qualifying  premises  appear  in  the  rate-book  (s). 

In  boroughs,  however,  the  rule  is  in  favour  of  street  order,  and 
any  other  order  is  an  exception.  If  and  so  far  as  the  local 
authority  (a)  so  direct,  the  lists  and  registers  of  parliamentary 
voters  in  parliamentary  boroughs,  and  the  burgess  lists  and  rolls 
in  municipal  boroughs,  will  be  arranged  in  the  order  of  the  rate- 
book for  the  parish,  or  as  nearly  thereto  as  will  show  the 
qualifying  premises  in  street  order,  subject,  in  the  case  of  a 
municipal  borough  divided  into  wards,  to  the  division  of  the 
burgess  roll  into  ward  lists  (fc). 

In  every  part  of  the  metropolis  (c)  the  lists  of  parliamentary 
voters  and  of  county  electors  must  be  arranged  in  the  order  of  the 
rate-book,  unless  the  local  authority  otherwise  direct  (d). 

488.  The  names  in  the  register  must  be  numbered.  In  counties 
the  number  "  1 "  must  be  prefixed  to  the  first  name  in  each  polling 
district,  so  that  there  may  be  a  separate  series  of  numbers  for  each 
polling  district,  and  such  distinctive  letter  must  be  applied  to  each 
polling  district  as  may  be  determined  by  the  local  authority  creating 
the  polling  district,  or  in  default  of  such  determination  by  the  clerk 
of  the  county  council  (e). 

In  boroughs  each  entry  on  the  parliamentary  register,  the 
burgess  roll,  and  the  parochial  electors  list  must  be  distinguished 
by  a  number,  either  alone  or  in  combination  with  such  letter  or 


(q)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  39  (8). 

(r)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  47. 

(s)  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  4  (3)._ 

(a)  In  municipal  boroughs,  the  town  council  (Eepresentation  of  the  People 
Act,  1867  (30  &  31  Vict.  c.  102),  s.  34 ;  Parliamentary  and  Municipal  Eegistra- 
tion Act,  1878  (41  &  42  Vict.  c.  26),  s.  21).  In  parliamentary  boroughs,  the 
authority  having  power  to  divide  the  borough  into  polling  districts  (Parlia- 
mentary Electors  Eegistration  Act,  1868  (31  &  32  Vict.  c.  58),  s.  18). 

(h)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  21. 

(c)  And  in  every  part  of  a  parliamentary  borough  the  whole  or  greater  part 
of  which  is  situate  in  the  metropolis.  Metropolis  means  the  City  of  London, 
and  the  parishes  and  places  mentioned  in  Scheds.  A,  B,  C  of  the  Metropolis 
Management  Act,  1855  (18  &  19  Vict.  c.  120)  (County  Electors  Act,  1888 
(51  &  52  Vict.  c.  10),  s.  5).    See  title  Metropolis. 

{(1)  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  5. 

(e)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  4  (7). 
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distinguishing  mark  as  the  local  authority  (/)  from  time  to  time 
fixes  (g). 

There  will  be  one  series  of  numbers  for  the  whole  of  each  parlia- 
mentary borough,  or  if  it  is  divided  into  electoral  divisions  or  wards, 
for  each  division  or  ward,  save  that  if  the  local  authority  so  direct, 
there  may  be  one  series  of  numbers  for  the  whole  borough,  whether 
parliamentary  or  municipal,  or  a  separate  series  of  numbers  for 
each  polling  district,  whether  parliamentary  or  municipal  (/t). 

489.  The  polling  districts  themselves,  both  in  counties  and  Order  of 
boroughs, must  be  in  alphabetical  order,  and  every  parish  or  township 
within  such  polling  district  likewise  in  the  same  order  (i) .    In  ^' 
boroughs  the  town  clerk  must  add  at  the  end  of  the  lists  for  each 
polling  district  a  list  of  freemen  (if  any)  entitled  to  vote  in  the 
district  (k). 

490-  The  clerk  of  the  county  council  must,  as  soon  as  possible  Supplemental 
after  the  receipt  of  all  the  revised  lists  of  his  county,  cause  to  be 
made  out  and  printed  a  separate  supj)lemental  list  for  each  district, 
containing  the  names  of  all  persons  whose  names  do  not  appear  in 
any  list  of  voters  for  the  parishes  in  the  district,  but  who  have  been 
registered  by  the  revising  barrister  as  entitled  to  vote  at  the  polling 
place  of  the  district ;  the  supplemental  list  must  be  placed  at  the  end 
of  the  parish  lists  in  each  polling  district,  and  the  names  therein 
must  be  numbered  consecutively  after  the  rest  of  the  lists  in  the 
polling  district  (Z) . 

But  where  a  person,  whose  qualification  is  in  a  parish  in  one  poll- 
ing district,  has  been  registered  by  the  revising  barrister  as  being 
entitled  to  vote  at  the  polling  place  of  another  district,  his  name 
must  be  retained  in  the  list  of  the  parish  in  which  he  is  qualified, 
and  must  be  numbered  consecutively  with  the  other  names,  and 
an  asterisk  must  be  placed  against  his  name(??t). 

491.  The  lists  must  be  printed  in  a  book  or  books.  Every  book  How  lists 
must  be  printed  and  arranged  so  that  the  list  of  voters  for  every  to  be  printed, 
separate  parish  or  ward  contained  therein  may  be  conveniently  and 
completely  cut  out  or  detached  from  all  the  other  lists  of  voters 
contained  in  the  same  book,  so  that  all  the  lists  for  every  or  any 
polling  place,  or  the  list  of  every  or  any  single  parish,  may  be  ready 
for  the  necessary  purposes  or  for  sale  (n). 

The  clerk  of  the  county  council  must  add  at  the  end  of  the 
register  a  summary  of  the  numbers  of  voters  in  each  polling 
district  (o). 


(/)  Under  the  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42 
Yict.  c.  ii6). 

(g)  Eegistration  Order,  1895,  Sched.  III.,  Instruction  15. 

(h)  I  hid.  16. 

{i)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  ss.  47,  48. 
(k)  Eegistration  Order,  1895,  Sched.  III.,  Instruction  12. 
{I)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  4  (8). 

(m)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  44  (5) ;  Eegistration 
Order,  1895,  Sched.  11.,  Instruction  14  (i.). 

{n)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  ss.  47,  48. 
(o)  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  4  (8). 
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Where  the  revising  barrister  places  a  mark  against  any  name 
signifying  that  it  is  to  be  printed  in  division  III.  of  the  occupiers 
list,  or  in  the  parochial  electors  list,  that  name  must  accordingly  be 
printed  in  the  proper  order,  either  alphabetically  or  according  to 
the  street  order  in  division  III.,  or  in  the  parochial  electors  list,  and 
where  (^)  the  revising  barrister  places  against  any  name  any  mark 
or  note  which  renders  it  necessary  to  print  an  asterisk  or  other 
mark  against  any  name  so  printed  in  division  III.,  that  asterisk  or 
other  mark  must  be  added  (q). 

Sub-Sect.  2. — The  Completed  Parliamentary  Register. 

492.  The  clerk  of  the  county  council  or  the  town  clerk  must 
sign  and  deliver  the  book  containing  the  parliamentary  register  on 
or  before  the  last  day  of  December  (r)  to  the  sheriff  of  the  county  or  the 
returning  officer  of  the  borough,  to  be  by  them  and  their  successors 
safely  kept  for  the  requisite  purposes  (s). 

The  book  then  forms  the  register  of  persons  entitled  to  vote  for 
the  county  or  borough  to  which  it  relates  at  any  election  which 
takes  place  during  the  year  commencing  on  the  1st  January  after 
the  register  is  made  {t).  It  does  not  become  the  register  until 
signed  by  the  clerk  of  the  county  council  or  town  clerk  and 
delivered  to  the  sheriff  or  returning  of&cer  {a). 

493.  The  clerk  of  the  county  council  or  town  clerk  or  other 
officer  having  charge  of  the  register  must,  within  twenty-one  days 
after  1st  February,  transmit  to  one  of  His  Majesty's  principal 
Secretaries  of  State  a  printed  copy  of  the  register  then  in  force  (6). 

494.  The  clerk  of  the  county  council  and  the  town  clerk  must 
keep  printed  copies  of  the  register  and  must  deliver  them,  or  any 
part,  to  any  person  applying  upon  payment  of  the  prescribed 
price  (c).  But  no  person  is  entitled  to  a  copy  of  any  part  of  any 
register  relating  to  any  parish  or  township  without  taking  or  paying 
for  the  whole  that  relates  to  it  {d). 

Sub-Sect.  3. — Registers  of  County  Electors  and  Burgesses. 

495.  The  clerk  of  the  county  council  must  make  up  a  register  of 
all  persons  registered  as  burgesses  or  county  electors  in  the  county, 

{p)  Under  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  44  (7). 
{q)  Eegistration  Order,  1895,  Sched.  II.,  Instruction  14  (ii.) ;  Sched.  III., 
Instruction  17. 

{r)  Altered  from  November  by  Eepresentation  of  the  People  Act,  1867 
(30  &  31  Yict.  c.  102),  B.  38. 

(s)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  ss.  47,  48. 

\t)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  38 ; 
Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  32. 

(a)  Brumfittv.  Bremner  (1860),  K.  &  G.  352,  in  which  it  was  held  that  where 
a  name  included  in  the  list  signed  by  the  revising  barrister  was  by  a  mistake 
omitted  by  the  printers,  the  clerk  of  the  peace  was  right  in  correcting  the 
mistake. 

(b)  Parliamentary  Electors  Eegistration  Act,  1868  (31  &  32  Vict.  c.  58),  s.  37. 

(c)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  49. 
Eate  in  Table  (2)  of  Sched.  D  of  the  Act. 

(d)  Hid.,  s.  49. 
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both  for  the  county  and  for  each  county  council  electoral  division, 
and  such  number  of  copies  as  the  clerk  of  the  county  council  may 
require  of  the  revised  list  of  burgesses  must  be  delivered  to  him  by 
the  town  clerk  (e).  In  the  administrative  county  of  London  the 
register  must  include  the  names  of  all  parochial  electors  (/).  A 
printed  copy  of  parish  lists  of  burgesses  and  county  electors  as 
revised  will  be  the  county  register  (g). 

The  county  register  must  be  completed  before  20th  December, 
and  comes  into  operation  on  the  next  1st  January  (h). 

The  burgess  lists  forming  the  burgess  roll,  which  comes  into 
operation  on  1st  November,  will,  on  and  after  that  day,  until  the  next 
1st  January,  form  part  of  the  county  register  in  substitution  for  the 
former  burgess  lists  (i). 

496.  The  names  in  the  county  register  must  be  numbered  by  Numbering 
electoral  divisions  or  polling  districts,  unless  in  any  case  the  council  names, 
direct  that  they  be  numbered  consecutively  without  reference  to 
electoral  divisions  or  polling  districts  (k). 

Where  the  county  has  no  electoral  divisions  the  county  register 
must  be  made  in  one  general  register  for  the  whole  county  (Z). 
Where  the  county  has  electoral  divisions  the  register  must  be  made 
in  separate  registers  called  division  registers,  one  for  each  electoral 
division,  containing  the  names  of  the  persons  entitled  to  vote  in 
that  division.  These  collectively  form  the  county  register  AH 
persons  registered  in  the  county  register,  and  such  persons  only,  are 
deemed  to  be  registered  as  county  electors  (n). 

497.  The  clerk  of  the  county  council  must  cause  the  parish  Printing  and 
county  electors  lists  and  the  county  register  to  be  printed,  and  ^^^^  copies, 
must  deliver  printed  copies  to  any  person  on  payment  of  a 
reasonable  price  for  each  copy  (o) . 

498.  If  a  parish  county  electors  list  is  not  made  or  revised  in  Parish  lists, 
due  time,  the  corresponding  part  of  the  county  register  in  operation 

before  the  time  appointed  for  the  revision  will  be  the  parish 
county  electors  list  until  a  list  for  the  parish  has  been  revised  and 
become  a  part  of  the  county  register  (j^).  And  if  a  county 
register  is  not  made  in  due  time,  that  in  force  before  the  time 


(e)  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  7  (1). 
(/)  London  County  Council  Electors  Qualification  Act,  1900  (63  &  64  Vict, 
c.  29),  s.  2. 

(g)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  45  (1);  County 
Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  7  (2). 

(/i)  County  Councils  (Elections)  Act,  1891  (54  &  55  Vict.  c.  68),  s.  2  (1). 
(i)  I  hid.,  s.  2  (2). 

[li)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  45  (3),  applied 
to  counties  by  the  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  7  (2),  as 
are  also  the  provisions  referred  to  in  notes  (?)  to  {p),  infra. 

(1)  Ibid.,  s.  45  (4). 

(m)  Ibid.,  s.  45  (5). 

(«)  Ibid.,  a.  45  (8). 

(o)  Ihid.,  s.  48  (1). 

(p)  Ibid.,  s.  71  (1). 
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appointed  for  the'revision  continues  in  force  until  the  new  register 
is  made  (g). 

499.  If  for  the  purpose  of  county  council  elections  any  portion 
of  another  county  is  added  to  any  county,  such  portion  of  the  county 
register  as  relates  to  the  electors  having  qualifying  property  in  the 
added  part  is  deemed  to  be  part  of  the  register  of  the  county  for 
which  the  council  is  elected  (r). 

500.  In  municipal  boroughs  the  burgess  roll  must  be  made  in 
like  manner  mutatis  mutandis  (s),  saving  that  the  burgess  roll  must 
be  completed  on  or  before  20th  October,  and  comes  into  operation 
on  1st  November  (t) ;  this  provision  includes  the  revised  lists  for 
the  London  boroughs  (a). 

The  town  clerk,  for  the  purpose  of  making  the  burgess  roll,  will 
use  the  duplicate  list  signed  at  his  request  by  the  revising 
barrister  (h).  If  directed  by  the  council  the  parish  burgess  lists, 
burgess  roll  etc.  must  be  arranged  in  rate-book  order,  or  otherwise 
in  such  order  as  will  cause  the  lists  and  rolls  to  record  the  qualifying 
properties  in  successive  order  in  their  streets  etc.  (c).  Subject  to 
such  direction,  the  lists  etc.  must  be  alphabetical  (d). 

501.  The  register  of  parochial  electors — i.e.,  for  parish  councils, 
district  councils,  and  boards  of  guardians — will  consist  of  the 
parliamentary  and  local  government  registers,  together  with  the 
separate  parochial  list(e). 

502.  The  clerk  of  the  county  council  in  a  county,  and  the  town 
clerk  in  a  borough,  must  keep  an  account  of  all  receipts  from  the 
sale  of  copies  of  the  register. 

The  clerk  of  the  county  council  must  pay  over,  or  account  for,  such 
receipts,  which  are  to  be  applied  in  aid  of  the  county  rate ;  and  the 
town  clerk  must  pay  over  and  account  for  all  moneys  received  by 
him  to  and  amongst  the  overseers  of  the  several  parishes,  to  be 
applied  in  aid  of  the  poor  rate,  the  share  of  each  parish  being 
calculated,  as  nearly  as  possible,  according  to  the  proportion  of 
persons  whose  names  appear  in  the  list  of  the  particular  parish  to 
the  number  in  the  other  lists  on  the  same  register  (/). 

503.  An  account  of  all  expenses  incurred  by  the  clerk  of  the 
county  council  in  carrying  out  his  registration  duties  (including  all 

(q)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  71  (2),  applied 
to  counties  by  the  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  7  (2). 

(r)  Under  s.  54  of  tlie  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41); 
County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  7  (6). 

(s)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  ss.  45,  48.  For 
"clerk  of  county  council "  read  "town  clerk";  for  "  county  register  and 
division  register,"  read  "  burgess  roll  and  ward  roll "  ;  for  "  electoral  division," 
read  "  ward." 

(t)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  45  (2). 
(a)  London  Government  Act,  1899  (62  &  63  Vict.  c.  14),  s.  3  (4). 
(6)  Seep.  238,  ante;  Parliamentary  and  Municipal  Eegistration  Act,  1878 
(41  &  42  Vict.  c.  26),  s.  31. 

(c)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  46  (1). 

(d)  Ibid.,  s.  46  (2). 

(e)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  2  (1). 

(/)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  53. 
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proper  and  reasonable  fees  and  charges  for  trouble,  care,  and  atten- 
tion in  performance  of  the  services  and  duties  imposed  on  him  (g), 
in  addition  to  any  money  actually  paid  or  disbursed  by  him  in  the 
matter  (/i),  must  be  laid  before  the  county  council  (i)  after  the 
expenses  have  been  incurred,  and  the  county  council  must  make  an 
order  upon  the  county  treasurer  for  the  payment  of  the  expenses, 
or  so  much  as  it  allows  to  the  clerk,  out  of  the  county  fund  (/<;). 

504.  The  town  clerk  must  lay  his  account  before  the  town 
council  (I).  In  the  case  of  a  parliamentary  borough  situate  in  more 
than  one  municipal  borough,  the  council  whose  mayor  is  returning 
of&cer  will  be  the  council  to  allow  the  expenses  {m),  except  in 
London,  where  the  council  having  the  largest  population  within 
the  parliamentary  borough  is  the  authority  for  the  purpose  (n). 

A  certificate  must  be  given,  and  the  expenses  defrayed  out  of  the 
poor  rates  of  the  several  parishes  in  proportion  (o) , 

505.  Where  the  area  of  a  municipal  borough  is  wholly  or  partly 
co-extensive  or  included  in  the  area  of  a  parliamentary  borough,  the 
expenses  and  receipts  of  the  town  clerk  are  paid  and  applied  as 
follows  : 

If  the  areas  of  the  parliamentary  and  municipal  boroughs  are 
co-extensive,  half  the  expenses  are  defrayed  out  of  the  poor  rates, 
and  the  other  half  out  of  the  borough  fund  ;  the  receipts  are  treated 
in  the  same  manner.  In  all  other  cases  the  expenses  and  receipts 
in  respect  of  the  common  area  are  paid  and  applied,  half  out  of  and 
to  the  rates,  and  half  out  of  and  to  the  boi^'ough  fund.  Any  expenses 
and  receipts  incurred  or  arising  in  respect  of  more  than  one  such 
area  are  apportioned  between  the  several  areas  concerned,  in  the  pro- 
portion, as  nearly  as  possible,  in  which  they  are  incurred  and  arise, 
regard  being  had  to  the  number  of  parliamentary  voters  or 
burgesses  in  each  area  or  any  other  attendant  circumstances.  The 
revising  barrister  must  determine,  if  necessary,  the  areas  concerned 
and  the  amount  attributable  to  each  area  (p). 

Similarly,  it  seems  that  where  a  municipal  borough  is  partly 
co-extensive  with  or  included  in  the  area  of  a  parliamentary  county, 
the  receipts  and  expenses  are  divided  in  like  proportion  between 
the  county  fund  and  the  rates  (q) . 

(g)  Imposed  by  Parliameutary  Voters  Eegistration  Act,  1843  (6  &  7  Vict, 
c.  18) ;  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102) ;  Eepre- 
sentation  of  the  People  Act,  1884  (48  &  49  Vict.  c.  3) ;  Eegistration  Act,  1885 
(48  &  49  Vict.  c.  lo).  The  authorities  for  this  are  the  Eepresentation  of  the 
People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  31,  and  Eegistration  Act,  1885  (48  &  49 
Vict.  c.  15),  s.  8. 

(A)  Ibid. 

{i)  Altered  from  quarter  sessions  by  Local  Government  Act,  1888  (51  &  52 
Vict.  c.  41),  s.  3  (xii.). 

(k)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  54. 
(l)  Ibid.,  s.  55. 

(m)  Eedistribution  of  Seats  Act,  1885  (48  &  49  Vict.  c.  23),  s.  12  (4). 

(n)  London  Eegistration  Order  in  Council,  1901,  1  (Statutory  Eules  and 
Orders  Eevised,  Vol.  IX.,  Parliamentary  Electors,  England,  pp.  68 — 70). 

(o)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  55. 

{p)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  30. 

(7)  Ibid. ;  County  Electors  Act,  188S  (51  &  52  Vict.  c.  10),  ss.  4,  8,  referring 
to  Eegistration  Act,  1885  (48  &  49  Vict.  c.  15),  s.  6  (2). 
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Again,  where  a  parish  is  situate  in  a  parliamentary  but  not  in  a 
municipal  borough,  one  half  of  the  expenses  and  receipts  are  paid 
out  of  and  to  the  county  fund,  and  the  other  half  out  of  and  to  the 
poor  rates  (r). 

Sect.  4. — Appeals. 

506.  The  decision  of  a  revising  barrister  is  absolutely  final  upon 
any  question  of  fact  (s),  or  upon  the  admissibility  (t)  or  effect  (a)  of 
any  evidence  or  admission  adduced  or  made  in  any  case  to  establish 
any  matter  of  fact  only  (&). 

507.  But  "when  the  decision  is  on  a  point  of  law  material  to  the 
result  of  the  case,  any  person  (c)  who  has  made  any  claim  to  have  his 
name  inserted  in  any  list,  or  made  any  objection  to  any  other  person 
as  not  entitled  to  have  his  name  inscribed  on  any  list,  or  whose 
name  has  been  expunged  from  any  list,  and  who  in  any  such  case  (d) 


(r)  Eegistration  of  Electors  Act,  1891  (54  &  55  Vict.  c.  18),  s.  2. 

(s)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  65,  e.g., 
as  to  whether  the  signature  of  a  name  to  a  notice  of  objection  is  sufficient 
{HmtouY.  Hinton  (1845),  7  Man.  &  G.  163).  As  to  whether  a  description  is 
sufficient  for  identification  {Wood  v.  Willesden  Overseers  (1845),  2  C.  B.  15; 
Thachiuay  v.  FilcJwr  (1866),  L.  E.  2  C.  P.  100).  As  to  what  constitutes  a 
"building"  {Watso7i  v.  Cotton  (1847),  5  C.  B.  51,  followed  in  FoiueUy.  Farmer 
(1865),  18  C.  B.  (n.  s.)  168).  In  Norris  v.  Fikher  (1868),  L.  E.  4  C.  P.  417, 
BoviLL,  C.J.,  said,  at  p.  420  :  "  As  a  general  rule  the  revising  barrister  must 
decide  all  questions  of  fact,  and  on  a  pure  question  of  fact  the  court  cannot 
review  his  decision  ;  but  in  this  case  the  barrister  has  stated  his  reasons  for 
arriving  at  his  conclusion  and,  as  I  understand  it,  has  referred  to  the  court 
whether  those  reasons  ought  in  law  to  have  led  him  to  the  conclusion  at  which 
he  arrived."  There  is  no  appeal  from  the  revising  barrister  on  the  sufficiency  of 
the  service  of  a  notice  of  objection  {Watson  v.  Fitt  (1848),  5  C.  B.  77),  but  the 
sufficiency  of  the  notice  itself  may  be  either  a  question  of  law  or  a  question  of 
fact  {Sheldon  v.  Flatclier  (1847),  5  C.  B.  14) ;  or  as  to  what  constitutes  a  dupli- 
cate entry  at  a  given  moment  {Jones  v.  Munro,  [1899]  1  Q.  B.  109) ;  or  on 
.sufficiency  of  residence  {Whithorn  v.  Thomas  (1844),  7  Man.  &  Gr.  1 ;  31'Faid  v. 
Chambers' {Keoiun's  Case)  (1893),  29  I.  L.  T.  81,  C.  A.). 

{t)  Parliamentarj^  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  65,  e.g., 
the  admissibility  of  a  map  (as  in  Keys  v.  Collum  (1857),  7  I.  C.  L.  E.  385, 
Ex.  Ch. ;  followed  in  Carroll  v.  Fisher  (1864),  15  I.  C.  L.  E.  369,  Ex.  Oh.). 
There  is  no  appeal  from  the  refusal  of  the  revising  barrister  to  hear  a  witness 
tmtil  he  has  paid  a  fine  {Banhidge  v.  Campbell  (1893),  1  Laws.  Eeg.  Gas.  347  ; 
see  also  Kent  v.  Fittall  (No.  2),  [1908]  2  E.  B.  933,  C.  A.). 

(a)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  65. 
The  courts  do  not  appear  to  have  construed  the  word  "effect."  It  probably 
means  "weight."  It  cannot  mean  effect  in  law,  because  an  appeal  is  given 
upon  a  point  of  law  in  many  cases,  as  hereinafter  set  out ;  see  Norris  v.  Filcher, 
supra.  When  the  question  of  admissibility  is  raised,  the  barrister  must  apply 
his  mind  to  the  question  whether  the  evidence  is  legally  admissible  or  not 
{Storey  v.  Bermondsey  {Toivn  Cleric),  [1910]  1  K  B.  203,  C.  A.). 

(b)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict,  c.  18),  s.  65. 

(c)  In  respect  to  the  parliamentary  franchises  "  person"  means  male  person 
(see  Wilson  v.  Salford  {Toivn  Clerk)  (1868),  L.  E.  4  C  P.  398).  With  regard  to 
the  municipal,  local  government,  and  parish  franchises,  females  are  included 
(Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  63  ;  County  Electors 
Act,  1888  (51  &  52  Vict.  c.  10),  s.  2  (2)  ;  Local  Government  Act,  1894  (56  &  57 
Vict.  c.  73),  s.  43).  As  to  women's  disability,  see  p.  140,  ante,  and  Nairn  v. 
St.  Andrews  University,  [1909]  A.  C.  147. 

{d)  The  right  of  appeal  is  strictly  confined  to  "  such"  cases.  Other  cases  not 
falling  within  this  category  are  a  voter's  notice  of  selection  in  the  case  of 
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is  aggrieved  (e)  by,  or  dissatisfied  with,  the  decision,  may  either  him-     ■''Ect.  4. 
self,  or  by  some  person  on  his  behalf,  give  to  the  revising  barrister  Appeals, 
before  the  rising  of  the  court  (/),  on  the  same  day  on  which  the 
decision  has  been  pronounced,  a  statutory  notice  which  will  be  the 
foundation  of  an  appeal  to  the  High  Court  (g). 

The  notice  must  be  in  writing  (h),  and  must  state  that  the  person 
so  aggrieved  or  dissatisfied  is  desirous  to  appeal.  It  must  also 
shortly  state  the  decision  against  which  he  desires  to  appeal  (i). 

508.  The  revising  barrister,  if  he  thinks  it  reasonable  and  statement 
proper  that  such  appeal  should  be  entertained  (/c),  must  state  in  of  case, 
writing  the  facts  which,  according  to  his  judgment,  have  been 
established  by  the  evidence  in  the  case  and  which  are  material  to 
the  matter  in  question  (^).  But  he  must  not  state  the  evidence 
itself  (m).  He  must  also  state  in  writing  his  decision  upon  the 
whole  case  and  his  decision  upon  the  point  of  law  in  question 
appealed  against  (n).  The  statement  need  not  be  made  in  open 
court,  but  must  be  made  as  nearly  as  conveniently  may  be  in  the 
manner  usual  in  stating  any  special  case  for  the  opinion  of  the 
King's  Bench  Division,  and  within  ten  days  of  the  conclusion  of 
the  revision  (o). 

The  barrister  must  sign  this  statement  (p).  It  must  be  submitted 


duplicate  entries  {R.  v.  Revisiinj  Barrister  of  Liverpool  Borou<ih  and  Cliadivick, 
[1895]  1  Q.  B.  155  ;  Jones  v.  Munro,  [1899]  1  Q.  E.  109)  ;  refusal  to  make  a 
note  against  a  name  under  the  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10), 
s.  7  (5),  or  to  hear  an  application  on  the  ground  that  it  was  too  late  {R.  v. 
Soden,  [1896]  1  Q.  B.  634,  C.  A.  ;  R.  v.  Soden,  [1897]  1  Q.  B.  188)  ;  or  to  hear  a 
barrister  {0  Connor  v.  Nicholson  (1891),  Fox  &  S.  Reg.  250) ;  or  as  to  costs  {Burns 
V.  MacLaine  (1893),  29 1.  L.  T.  20,  G.  A.).  In  Re  Allen  (1859),  6  0.  B.  (n.  s.)  334, 
where  a  voter  did  not  appear  against  an  objection  to  his  county  vote,  and  was 
by  mistake  struck  off  the  borough  list,  the  court  could  not  interfere.  See  also 
Hanbidye  v.  Campbell  (1893),  1  Laws.  Eeg.  Cas.  347. 

(e)  Where  an  objector  appeared,  his  notice  of  objection  having  been  held  to  be 
bad,  and  the  voter  objected  to  had  been  otherwise  struck  off,  it  was  held  that 
the  objector  had  no  grievance  and  could  not  be  heard  {Jones  v.  Marshall  (1871), 
1  Hop.  &  Colt.  738).  _  _  _ 

(/)  It  is  essential  that  the  notice  should  be  given  before  the  rising  of  the 
court  {Guise  v.  BiR-e  (1892),  Fox  &  S.  Eeg.  283).  The  court  cannot  entertain 
an  appeal  against  the  revising  barrister's  decision  unless  the  requirements  of 
s.  42  have  been  complied  with,  or  there  be  clear  and  unequivocal  consent  to 
waive  performance  of  them  {Scoit  v.  Durant  (1865),  18  C.  B.  (n.  s.)  205). 

{g)  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  42. 

(/i)  This  is  apparently  an  absolute  condition  precedent  {Re  Bane,  [1879] 
W.  N.  200. 

('(■)  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  42. 
{k)  In  certain  circumstances  he  may  be  compelled  to  state  a  case ;  see  p.  254, 
post. 

{I)  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  42. 

(m)  Pitts  V.  Smedley  (1845),  7  Man.  &  G.  85.  See,  however,  the  observations 
of  FiTzGiBBON,  L.J.,  in  the  Irish  case  of  M'Tntosh  v.  Chambers  (1894),  2  Laws. 
Reg.  Cas.  45,  C.  A.,  at  p.  48  ;  also  Alexander  v.  Bourhe  {"  3Jount  Argus  "  Case) 
(1887),  21  I.  L.  T.  68.  _ 

(?i)  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  42. 

(o)  Ibid. ;  Registration  Act,  1908  (8  Edw.  7,  c.  21),  s.  1  (]). 

(p)  Burton  v.  Blake  (1852),  11  C.  B.  47.  But  the  respondent  may  consent  to 
the  csLse  heing  signed  nunc  jjro  tunc  {Bm-ton  V.  Brooks  ilSo'2),  11  C.  B.  41).  In 
Nettleton  v.  Burrell  (1844),  7  Man.  &  G.  35,  where  the  revising  barrister,  having 
assented  to  the  substance  of  a  special  case  agreed  upon  between  the  parties. 
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to  the  appellant,  who,  if  he  approves,  must,  or  someone  on  his  behalf, 
at  the  end  of  the  statement  make  a  declaration  in  writing  under 
his  hand  to  the  following  effect,  "  I  appeal  from  this  decision,"  and 
return  it  to  the  revising  barrister  (q). 

The  revising  barrister  must  then  indorse  on  the  statement 
the  name  of  the  county  and  polling  district  or  city  and  borough,  and 
of  the  parish  or  township  to  which  it  relates,  and  also  the  christian 
name  and  surname  and  place  of  abode  of  the  appellant  and 
respondent,  and  must  sign  and  date  the  indorsement  (?■).  He  must 
deliver  this  statement,  with  the  indorsement,  to  the  appellant,  and 
also  deliver  a  copy,  with  the  indorsement,  to  the  respondent  if  he 
requires  it  (s). 

509.  In  every  such  appeal  the  party  in  whose  favour  the  deci- 
sion appealed  against  has  been  given  is  to  be  the  respondent,  but 
if  there  be  no  such  party,  or  if  such  party  or  someone  on  his  behalf 
in  open  court  declines,  and  states  in  writing  that  he  declines,  to 
support  the  decision  appealed  against  as  respondent,  then  and  in 
every  such  case  the  revising  barrister  may  name  any  person  who 
may  be  interested  in  the  matter  of  the  appeal,  and  who  may  consent, 
or  the  overseers  of  any  parish  or  township,  or  the  clerk  of  the  county 
council,  or  the  town  clerk  of  the  borough,  to  be,  and  such  person  so 
consenting,  or  such  overseers  or  town  clerk  is  to  be  deemed  to  be, 
the  respondent  or  respondents  (t).  Where  the  clerk  of  the  county 
council  or  the  town  clerk  is  respondent,  he  may  be  ordered  to  pay 
the  costs  of  a  successful  appellant  (u) ;  and  to  enable  an  appellant  to 
obtain  such  an  order  he  may  require  the  barrister  to  name  such 
clerk  of  the  county  council  or  town  clerk  to  be  respondent  (v). 

510.  The  appellant  must  next  transmit  to  the  Master  in  the  Crown 
Office,  on  or  before  the  26th  October  next  after  the  conclusion  of 
the  revision,  the  statement  made  by  the  revising  barrister  in 
pursuance  of  the  foregoing  provisions  (a),  and  must  also  deliver  or 


died  ■without  having  finally  settled  the  terms  in  which  the  statement  should  be 
made,  the  court  refused  to  allow  the  case  to  be  entered.  Quccre,  whether,  sup- 
posing the  assent  of  the  revising  barrister  to  have  been  given  to  the  special 
case  in  its  terms,  the  court  would  allow  the  case  to  be  entered  without  his 
,  signature  after  his  death. 

{q)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  42 ; 
Eegistration  Act,  1908  (8  Edw.  7,  c.  21),  s.  1  (2). 

(r)  Ihid.  The  indorsement  need  only  (in  a  consolidated  appeal)  set  forth  the 
name  of  the  person  appealing  on  behalf  of  himself  and  the  other  appellants 
{Sheriuiii  v.  Whyman  (1873),  L.  E.  9  C.  P.  243).  As  to  signature,  where  the 
indorsement  had  not  been  signed,  and  the  appeal,  though  tendered  in  due  time, 
was  rejected  by  the  officer  for  that  reason,  the  court  allowed  it  to  be  entered 
de  hene  esse  after  the  due  time,  due  diligence  appearing  to  have  been  used  to 
obtain  the  signature  in  time  {Prin(]  v.  Estcourt  {imQ) ,  4  0.  B.  71;  but  see 
Wanklyn  v.  WooUett  (1847),  4  C.  B.  86). 

(s)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  42. 

(t)  Ibid.,  s.  43  ;  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &42 
Vict.  c.  26),  s.  38.    See  Brumfitt\.  Roberts  (1870),  L.  E.  5  C.  P.  224. 

(it)  See  p.  255,  post. 

(v)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  38. 

(a)  Eegistration  Act,  1908  (8  Edw.  7,  c.  21),  s.  1  (1). 
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send  by  post  a  ten  days'  (h)  notice,  signed  by  him(c),  to  the  respon- 
dent in  the  appeal,  stating  his  intention  to  prosecute  the  appeal  (d). 

Arrangement  must  be  made  for  hearing  any  such  appeals  without 
delay,  and,  so  far  as  possible,  continuously  (e). 

511.  It  will  often  appear  that  the  same  point  of  law  substantially  Consolidating 
governs  many  instances  (./).    For  this  reason,  if  it  appears  to  any  appeals. 


(h)  S.  64  of  the  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18), 
wkicli  has  not  been  repealed,  although  ss.  62  and  63  were  repealed  by  the 
Eegistration  Act,  1908  (8  Edw.  7,  c.  21),  enacts  that  no  appeal  shall  be  heard 
•when  the  respondent  does  not  appear  unless  the  appellant  proves  that  due 
notice  of  his  intention  to  prosecute  the  appeal  was  given  or  sent  to  the 
respondent  ten  days  at  least  before  the  day  appointed  for  the  hearing  of  the 
appeal ;  provided  that  if  it  appears  to  the  court  that  there  has  not  been  reason- 
able time  to  give  or  send  such  notice  in  any  case,  the  court  may  postpone  the 
hearing  of  the  appeal  as  to  the  court  seems  meet.  It  would  therefore  seem 
that  ten  days'  notice  must  still  be  given,  and  that  the  older  cases  are  still  in 
point.  In  Palmer  v.  Allen  (1847),  5  C.  B.  1,  at  p.  5,  where,  a  case  being  signed 
on  30th  October,  notice  to  the  respondent  was  served  on  2nd  November,  and 
the  first  day  for  hearing  appeals  was  11th  November,  it  was  held  a  case  for 
postponement.  But  in  Luckett  v.  Voller  (1861),  K.  &  G.  371,  following  Adey^  v. 
Hill  (1846),  1  Lut.  Eeg.  Cas.  542,  where  the  revising  barrister  gave  his  decision 
on  11th  October,  the  appellant  lodged  the  signed  case  with  the  master  on 
6th  November,  and  on  the  same  day  gave  a  signed  notice  to  prosecute  his 
appeal  to  the  respondent,  and  the  court  having  fixed  11th  November  as  the  day 
of  hearing,  there  were  not  ten  days  at  least  between  the  giving  of  the  notice  and 
the  day  appointed  by  the  court  for  the  hearing.  The  court  refused  to  postpone 
the  appeal  as  the  case  did  not  fall  within  the  proviso  of  s.  64.  There 
must  be  ten  clear  days'  notice,  exclusive  both  of  the  day  of  service  and  of 
the  day  appointed  for  the  hearing  {Norton  v.  Salisbury  {Toiun  Clerk)  (1846), 
4  C.  B.  32.  In  this  case,  Maule,  J.,  said,  at  p.  37:  "  S.  63  shows  that  the 
time  of  giving  this  notice  has  nothing  whatever  to  do  with  the  time  of  the 
hearing.  The  party  whose  duty  it  is  to  give  the  notice  ought  to  bestir  himself 
to  give  notice  as  early  as  conveniently  may  be  after  the  decision";  and 
see  Adey  v.  Hill  (1846),  4  C.  B.  38).  Other  cases  on  this  point  are  Clarke 
V.  Beaton  (1847),  5  C.  B.  76  ;  Brown  v.  Tamplin  (1872),  L.  E.  8  0.  P.  241.  In 
Aldworth  v.  Bore  (1848),  o  C.  B.  87,  it  was  held  that  where  respondent  does 
not  appear  the  appeal  will  be  dismissed  unless  the  appellant  is  prepared  with 
an  affidavit  of  due  service  of  notice  to  the  respondent,  or  with  a  special  affidavit 
of  circumstances  to  come  within  the  proviso  of  s.  64.  Where  the  respondent 
appears  he  cannot  object  to  the  mode  of  service  of  notice  of  appeal  [Rawlins  v. 
West  Derby  Overseers  (1846),  2  0.  B.  72). 

(c)  Signature  by  the  appellant  himself  is  essential  [Petherbridge  v.  Ash  (1846), 
4  0.  B.  74). 

(d)  Eegistration  Act,  1908  (8  Edw.  7,  c.  21),  s.  1  (1).  The  notice  is  essential 
{Simpson  v.  Wilkinson  (1843),  5  Man.  &  G.  3,  n.).  A  waiver  by  the  respondent 
of  the  notice  will  not  enable  the  court  to  entertain  the  appeal  in  his  absence  ; 
but  it  is  a  ground  for  postponement  {Newton  v.  Mobberley  (1846),  2  C.  B.  203). 
As  to  service  of  notice,  where  the  revising  barrister,  under  s.  43  of  the  Parlia- 
mentary Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  had  named  certain 
persons,  whom  he  supposed  to  be  overseers,  as  respondents,  and  only  one  of 
these  was  actually  an  overseer,  and  they  were  served,  and  then  the  real  over- 
seers were  served,  it  was  held  that  the  appellant  had  done  all  that  was  necessary 
{Brumfitt  V.  Roberts  (1870),  L.  E.  5  C.  P.  224). 

(e)  Eegistration  Act,  1908  (8  Edw.  7,  c.  21),  s.  1  (1). 

(/)  Where  the  revising  barrister  has  found  in  a  consolidated  appeal  that  all 
the  cases  depend  on  the  same  point  of  law,  the  court  will  not  remit  the  case  in 
order  that  he  may  state  the  qualifications  of  the  parties  whose  appeals  are 
consolidated  with  the  principal  case,  provided  that  enough  be  stated  for  the 
coui't  to  give  judgment  in  law  {Hitchins  v.  Brown  (1845),  2  C.  B.  25).  A 
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Sect.  i.  revising  barrister  that  the  validity  of  any  number  of  claims  or 
Appeals,  objections  determined  by  him  at  any  court  depends  and  has  been 
decided  by  him  upon  the  same  point  or  points  of  law  (g),  and  the 
parties  or  any  of  them  aggrieved  by  or  dissatisfied  with  his  decision 
thereon  have  given  notice  of  any  intention  to  appeal  therefrom, 
the  revising  barrister  may  declare  that  the  appeals  against  such 
decision  ought  to  be  consolidated,  and  he  must  in  such  case  state 
in  writing  the  case  and  his  decision  thereon  in  the  manner  above 
described,  and  may  name  any  person  interested  and  consenting  (h), 
for  and  on  behalf  of  himself  and  all  other  persons  in  like  manner 
interested  in  the  appeal,  to  be  the  appellant  or  respondent  re- 
spectively in  the  appeal.  The  person  so  named  appellant  or 
someone  on  his  behalf  must,  at  the  end  of  the  statement,  make  and 
sign  a  declaration  in  the  following  form  or  to  that  effect : — 

*'  I,  for  myself  and  on  behalf  of  all  the  other  persons  who  are 
interested  as  appellants  in  this  matter,  and  whose  names  are  here- 
under written,  do  appeal  against  this  decision  and  agree  to  prosecute 
this  appeal." 

The  person  so  named  respondent,  or  someone  on  his  behalf, 
must  in  like  manner  make  and  sign  a  declaration  in  writing  in  the 
following  form  or  effect : — 

"  I,  for  myself  and  on  behalf  of  all  the  other  persons  interested 
as  respondents  in  this  matter,  and  whose  names  are  hereunder 
written,  do  agree  to  appear  and  answer  this  appeal  "  (i). 

The  name  and,  where  necessary,  the  particulars  of  the  qualifica- 
tions (k)  of  every  party  intended  to  be  joined  in  the  consolidated 
appeal  must  be  written  under  the  above-mentioned  declaration  of 
the  appellant  or  respondent  respectively.  But  the  revising  barrister 
may,  if  necessary,  in  any  case  name  the  overseers  of  any  parish  or 
the  town  clerk  of  any  borough  to  be  the  respondents  or  respon- 
dent in  the  consolidated  appeal  without  any  declaration  being 
made  or  signed  by  them  or  him  (l). 

The  proceedings  in  consolidated  appeals  are  the  same  as  those  in 
single  appeals.  Every  order,  judgment,  or  decision  of  the  High 
Court  is  equally  valid  and  effectual  for  all  the  purposes  of  these 
provisions,  and  binding  and  conclusive  upon  all  the  parties  named 
or  referred  to  as  parties  to  a  consolidated  appeal,  and  if  in  any  case 
all  or  any  of  the  parties  make  or  enter  into  any  agreement  as  to  the 
mode  of  contributing  among  themselves  to  the  costs  and  expense  of 
the  appeal,  the  agreement  may,  upon  the  application  of  any  party  or 


consolidated  appeal  must  be  the  statement  of  a  single  case  the  facts  and  law  of 
which  govern  those  cases  which  are  made  to  depend  on  it  {Prim-  v.  Waring 
(1847),  5  0.  B.  56;  followed  in  Bohso7i  v.  Brown  (1856),  1  C.  B.  (n.  s.)  34). 

(g)  Bennett  v.  Brumfitt  {Ashcroffs  Case)  (1868),  L.  E.  4  0.  P.  399,  n.  ;  Bradley 
V.  Baylis  (1881),  8  Q.  B.  D.  195,  0.  A.,  per  Brett,  L.J.,  at  p.  234. 

{h)  See  Brum  v.  Lane  (1882),  Colt.  307. 

(i)  Where  the  person  named  as  respondent  had  not  consented  to  answer  for 
himself  and  the  others  interested,  it  was  held  that  the  defect  was  fatal  to  the 
consolidation,  but  that  the  single  appeal  might  be  heard  [Druitt  v.  Lane, 
supra). 

(k)  See  Hitchins  v.  Broivn  (1845),  2  C.  B.  25. 

(Z)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  44  ; 
see  Bnmfitt  v.  Ilolerts  (1870),  L.  E.  5  C.  P.  224. 
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parties  to  it,  be  made  a  rule  of  the  High  Court,  if  that  court  think  fit. 
But  if  any  consolidated  appeals  are  not  duly  prosecuted  or  answered, 
the  High  Court  or  the  Lord  Chief  Justice,  or  any  judge  of  the  High 
Court,  may  give  to  any  party  or  parties  interested  in  the  appeal, 
upon  application,  the  conduct  or  direction  of  the  appeal  or  answer, 
as  the  case  may  require,  instead  of  or  in  addition  to  any  person 
named  as  before  mentioned  as  appellant  or  respondent,  and  in  such 
manner  and  upon  such  terms  as  the  tribunal  may  think  fit  and 
order,  or  may  make  such  other  order  in  the  case  as  may  seem 
meet  (m). 

512.  If,  after  the  revising  barrister  has  declared  that  the  Objecting 
appeal  in  any  case  ought  to  be  consolidated  with  others,  any  ^o^^oUdat 
person  interested  objects  and  refuses  to  be  a  party  to  or  to  be 
bound  by  such  consolidated  appeal,  then  that  appeal  may  proceed 
separately,  but  the  person  so  refusing  or  objecting  will  be  liable  to 
pay  costs  to  the  other  party,  and  will  not  be  entitled  to  receive 
any  costs  unless  the  court  otherwise  order  (n). 

If  the  person  named  in  a  consolidated  appeal  as  respondent  does 
not  consent  to  answer  the  appeal  on  behalf  of  himself  and  the  other 
persons  similarly  interested,  this  is  fatal  to  the  consolidation,  but 
the  single  appeal  may  be  heard  (o). 

513.  When  the  appeal  comes  on  for  hearing  in  court  the  Hearing  the 
appellant  has  a  right  to  begin  (p),  for  the  onus  rests  on  him(g'),  appeal, 
even  in  the  event  of  the  respondent's  absence  (r).  Where,  however, 
counsel  for  the  respondent  admits  that  he  cannot  support  the 
revising  barrister's  decision,  the  court  may  reverse  it  without 
argument  (s).    Where  neither  party  appears  the  case  will  be 

struck  out,  and  the  court  will  not  without  sujfficient  reason  restore 
it  {a). 

No  question  can  be  raised  which  does  not  appear  from 
the  case  reserved  (&),  or  v/hich  has  not  been  raised  in  the 
court  below  (c).    Also,  generally,  no  alteration  can  be  made  in 


(m)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  45. 
(n)  Hid. 

(o)  Druitt  V.  Lane  (1882),  Colt.  .307. 

Ip)  Webh  V.  Aston  (1843),  5  Man.  &  G.  14. 

Iq)  In  Colvill  v.  Lewis  (1846),  2  0.  B.  60,  it  was  held  that  the  com-t  cannot 
entertain  an  appeal  in  the  absence  of  the  respondent  unless  there  be  an  affidavit 
of  service  upon  him  of  the  notice  of  appeal;  and  see  Cooper  v.  Harris  (1845),  7 
Man.  &  G.  97.  Where  the  respondent  has  had  due  notice  and  does  not  appear 
the  court  will  not  reverse  the  decision  without  hearing  the  appellant's  counsel 
{Pownallv.  Hood  (1851),  11  C  B.  1  ;  but  see  Fowellv.  Caswell  {lSi9) ,  8  0.  B.  14). 

(r)  Cooper  v.  Harris,  supra. 

(s)  Jarvis  v.  Peele  (1851),  11  0.  B.  15. 

(a)  Wansey  v.  St.  Peter  Le  Poor  {Overseers)  (1845),  7  Man.  &  G.  162.  Where 
the  respondent  appears  but  the  appellant  does  not,  the  court  will  affirm  the 
decision  with  costs  {White  v.  Pring  (1849),  8  C.  B.  13,  following  Page  v.  Perkins 
(1845),  1  Lut.  Eeg.  Cas.  255). 

(&)  Gregory  v.  Turner  (1868),  1  Hop.  &  Colt.  43.  Qucere  whether  the 
respondent  (an  objector)  may  rely  on  objections  overruled  by  the  revising 
barrister  but  which  have  not  been  appealed  against  {West  v.  Bvbson  (1857),  3  C.  B. 
(N.  s.)422,  431). 

(c)  Nunn  v.  Penton  (1844),  7  Man.  &  G.  66. 
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Sect.  4.  a  case,  even  by  consent  (d).  Only  one  counsel  on  each  side  will 
Appeals,    be  heard  (e). 

A  notice  of  any  preliminary  objection  to  be  taken  by  the 
respondent  should  be  given  to  the  appellant  (/). 

514.  If  the  court  on  the  hearing  are  of  opinion  that  the  state- 
ment of  the  matter  of  appeal  is  not  sufficient  to  enable  them  to 
give  judgment  in  law,  they  may  remit  the  statement  to  the  revising 
barrister  for  fuller  statement  ((/). 

Where  a  case  is  remitted  the  course  is  for  the  master  to  return 
it  to  the  appellant  with  a  note  of  the  facts  to  be  supplied,  and  for 
the  appellant  to  transmit  it  to  the  revising  barrister  (h). 

Mandamus  515.  There  is  no  method  of  appealing  in  the  absence  of  a  case 
to  state  a  stated  ;  but  although,  as  above  appears,  the  revising  barrister  is 
only  to  state  a  case  if  he  thinks  it  reasonable  and  proper  that  the 
appeal  should  be  entertained  (i),  there  is  power  to  compel  him  to 
state  a  case  if  the  High  Court  is  of  opinion  that  his  refusal  was  not 
reasonable  and  proper.  In  such  case  an  application  for  a  rule  in 
the  nature  of  mandamus  may  be  made,  but  only  upon  the  following 
conditions,  namely,  that  if  any  person  feels  aggrieved  by  a  revising 
barrister  neglecting  or  refusing  to  state  a  case,  he  may  within  one 
month  after  such  neglect  or  refusal  apply  to  the  High  Court  upon 
affidavit  of  the  facts  (k)  for  a  rule  calling  on  the  revising  barrister, 
and  also  on  the  person,  if  any,  in  whose  favour  the  decision  from 
which  the  applicant  desires  to  appeal  was  given,  to  show  cause 
why  a  rule  should  not  be  made  directing  the  appeal  to  be  enter- 
tained and  the  case  to  be  stated  (l).    Thereupon  the  High  Court, 

(c^)  Whithorn  y.  Thomas  (1844),  7  Man.  &  Gr.  1.  But  in  this  case  the 
court  allowed  the  revising  barrister,  being  present  in  court,  to  make  an 
alteration. 

(e)  Gadsby  v.  Warhurton  (1844),  7  Man.  &  Gr.  11. 

(/)  Otherwise,  if  the  objection  succeeds,  the  appeal  -will  be  dismissed  without 
costs  {Be  Speight,  Ex  parte  Brooks  (1884),  13  Q.  B.  D.  42). 

(g)  Parliamentary  Voters  Eegistration  Act,  1843  (fi  &  7  Vict.  c.  18),  s.  65.  The 
court  will  not  remit  for  the  insertion  of  a  fact  considered  immaterial  by  the 
revising  barrister  {Hinton  v.  Hinton  (184o),  7  Man.  &  G.  163,  166,  n.),  nor  for 
the  qualification  of  parties  whose  appeals  are  consolidated  in  a  principal  case, 
provided  that  enough  is  stated  for  the  court  to  give  judgment  in  law  {Hitchins 
V.  Broum  (1845),  1  Lut.  Eeg.  Gas.  328),  but  will  remit  where  the  revising 
barrister  has  stated  evidence  and  not  facts  {Pitts  v.  Smedley  (1845),  7  Man.  & 
G.  85).  By  consent  of  parties  an  amendment  may  be  made  in  court  {Whithorn 
V.  Thomas  (1844),  7  Man.  &  G.  1). 

(h)  Wehh  V.  Aston  (1843),  S.Man.  &  G.  14;  Coogan  v.  LucJcett  (1846),  Bar.  & 
Arn.  716. 

{i)  See  p.  249,  ante. 

{k)  As  to  affidavits  by  the  revising  barrister  and  further  affidavits  in  reply 
thereto,  see  Be  8ale{1880),  Saint,  Eegistration  Cases,  4th  ed.  339  ;  and  Be  Bane, 
[1879]  W.  N.  200,  as  reported  Saint,  Eegistration  Cases,  4th  ed.  338,  which 
appear  to  show  that  the  making  of  affidavits  by  the  revising  barrister  is 
usually  inconvenient,  but  not  necessarily  objectionable  in  any  case.  But  in 
B.  V.  Nepean,  Ex  parte  Jenkins  (1903),  52  W.  E.  264,  Lord  Alvekstone,  C.J., 
said  :  "I  think  it  better  that  in  future  the  barrister's  statement  (against  a  rule 
nisi)  should  be  made  by  affidavit,  though  of  course  there  may  be  cases  in  which 
the  matter  cannot  be  put  on  affidavit."  Such  an  affidavit  was  made  in  B.  v. 
Soden,  [1896]  1  Q.  B.  634,  0.  A.    See  title  Crown  Practice,  Vol.  X.,  p.  109. 

il)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  37. 
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or  any  judge  thereof  in  chambers,  may  make  a  rule  to  show  cause 
and  make  it  absolute  or  discharge  it,  as  seems  just(?/i)- 

If  the  revising  barrister  is  served  with  any  rule  absolute,  he  must 
thereupon  state  the  case  accordingly ;  and  the  case  must  be 
stated  and  the  appeal  entertained  and  heard  notwithstanding  any 
limitations  of  time  or  place  above  appearing  (n). 

516.  The  court  may  make  any  such  order  respecting  the  pay-  Costs  of 
ment  of  all  or  any  part  of  the  costs  of  an  appeal  as  may  seem  ^PPeai- 
meet,  subject  as  follows  :  Where  the  respondent  or  person  named 
to  be  respondent  does  not  appear  before  the  court  in  support  of  the 
decision  of  the  revising  barrister,  no  costs  are  to  be  given  either 
against  him  or  for  him  (o) ;  to  this  there  is  an  exception,  namely,  that 
where  either  the  clerk  of  the  county  council  or  the  town  clerk  is 
named  respondent,  the  court  may  give  costs  against  him  (p). 

In  the  majority  of  cases  the  successful  respondent  has  received 
costs,  but  the  successful  appellant  has  not  (q).  There  is,  however, 
no  fixed  rule. 


{m)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  37. 

(n)  I  hid.  ;  see  p.  249,  ante. 

(o)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  70. 
{p)  Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  38. 

(2)  In  Button  v.  Wade  (appeal  dismissed),  Gale  v.  Overend,  Moore  v.  Atkinson 
(appeals  allowed)  (1890),  Fox  &  S.  Eeg.  170, 174, 179, 185,  Grantham,  J.,  on  Simp- 
son V.  Wilkinson  (1844),  1  Lut.  Eeg.  Cas.  168,  178,  being  cited  in  an  application  for 
costs,  said  :  ' '  That  case  was  decided  some  time  ago.  We  think  that  in  this  coui't, 
as  in  others,  the  proper  rule  of  practice  is  for  costs  to  follow  the  event  "  ;  and  see 
Beal  V.  Exeter  {Toiun  Clerk)  (1887),  Pox  &  S.  Eeg.  31,  37.  But  in  Heelis  v.  Blain 
(1864),  18  C.  E.  (n.  s.)  90,  Eele,  O.J.,  said,  at  p.  110  :  "  Where  the  decision  is  in 
favour  of  the  appellant  no  costs  are  allowed.  But  where  it  is  in  favour  of 
the  respondent  the  general  rule  is  to  give  him  his  costs,  the  court  reserving 
to  itself  the  right  to  modify  the  rule  as  the  circumstances  of  each  case  may  seem 
to  render  it  expedient."  also  Smiths.  Huggett  {l^Ql),  K.  &  G.  434,447.  In 
Capjell  V.  Aston  Overseers  (1849),  8  C.  B.  1,  Wilde,  O.J.,  said:  "Where  the 
court  afl&rms  the  decision  and  thinks  it  is  a  case  in  which  the  appellant  was 
not  warranted  in  questioning  it  afterwards,  it  is  not  unusual  to  give  costs,  but 
where  the  appellant  has  got  the  judgment  of  the  court  in  his  favour  it  seema 
unreasonable  to  call  upon  the  overseers  to  pay  costs." 

In  the  following  cases  the  revising  barrister's  decision  was  affirmed  with  costs : 
Be  Boinville  v.  Arnold  (1856),  1  0.  B.  (n.  s.)  3,  22  ;  Birch  v.  Edioards  (1847),  5 
0.  B.  45  ;  Watson  v.  Pitt  (1847),  5  0.  B.  77  ;  Mashiter  v.  Bunn  (1848),  6  C.  B. 
30  ;  Beamish  v.  Stoke  Overseers  (1851),  11  0.  B.  29,  40;  Collins  v.  Thomas  (1852), 
12  C.  B.  639,  641 ;  Beeson  v.  Burton  (1852),  12  0.  B.  647,  660  ;  Passingham\.  Bitty 
(1855),  17  C.  B.  299,  315  ;  Baker  v.  Locke  (1864),  18  0.  B.  (n.  s.)  52,  64  ; 
Foster  v.  Mechuin  (1880),  5  0.  P.  D.  87,  96  ;  Childs  v.  Cox  (1887),  Pox  &  S.  Eeg. 
84,  92;  Suttun  v.  Wade  (1890),  Fox  &  S.  Eeg.  170,  185;  Barnett  v.  Hickmott 
(1895),  Fox  &  S.  Eeg.  412,  425. 

In  the  following  cases  the  appeal  was  allowed,  but  without  costs :  Capell  v. 
Aston  Overseers  (1849),  supra;  Lee  v.  Hutchinson  (1850),  2  Lut.  Eeg.  Cas. 
159,  169;  Barclay  v.  Barrott  (1856),  1  C.  B.  (n.  s.)  49,  52;  Beal  v.  Ford  (1877), 
3  C.  P.  D.  73,  80  ;  Smith  v.  Woolston  (1878),  4  0.  P.  D.  73,  79  ;  James  v.  Hotvarth 
(1879),  Colt.  87  ;  Lowcock  v.  Broughton  Overseers  (1883),  12  Q.  B.  D.  369  ;  J]liit- 
%vell  V.  North  Riding  of  Yorkshire  {Clerk  of  the  Peace)  (1889),  Fox  &  S.  Reg. 
152,  156  ;  Lord  v.  Fox  (1891),  Fox  &  S.  Eeg.  266,  274. 

In  the  following  cases  the  appeal  was  dismissed,  but  without  costs  :  Sherlock 
V.  Steiuard  (1859),  7  C.  B.  (n.  s.)  21,  28  ;  Collier  v.  lining  (1862),  11  0.  B.  (n.  s.) 
478,  479  (on  the  ground  that  there  was  a  reasonable  case  for  argument) ;  P'ord  v. 
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517.  Every  judgment  or  decision  of  the  High  Court  is  final  and 
conclusive  (r)  as  regards  the  particular  voter  whose  vote  has  been 
discussed  upon  the  point  of  law  adjudicated  upon(.s),  unless  in  any 
case  it  may  seem  fit  to  the  High  Court  (t)  to  give  special  leave  to 
appeal  to  the  Court  of  Appeal,  whose  decision  in  such  cases  will  be 
final  and  conclusive  (a). 

The  House  of  Lords,  therefore,  cannot,  unless  the  issue  be  raised 
indirectly  in  another  case  (5),  overrule  the  conclusion  of  law  arrived 
at  in  the  Court  of  Appeal. 

518.  If  the  judgment  of  the  High  Court  reverses  the  decision  of 
the  revising  barrister,  notice  (c)  of  the  judgment  or  order  of  the 
court  must  be  given  forthwith  to  sheriffs  in  counties  or  returning 
officers  in  boroughs  having  the  custody  of  the  register,  or  to  the 
town  clerk  having  the  custody  of  the  burgess  roll,  or  to  the  clerk  of 
the  county  council  {cl),  as  the  case  may  require  (e). 

This  notice  must  be  in  writing  under  the  hand  of  one  of  the 
masters  of  the  Supreme  Court.  It  must  specify  exactly  every 
alteration  or  correction  to  be  made  in  pursuance  of  the  judgment 
or  order  (/).  The  copy  of  any  such  order  purporting  to  be  signed 
by  one  of  the  masters  is  sufficient  evidence  in  all  cases  without 
proof  of  the  master's  handwriting,  and  has  the  like  force  and  effect 
as  any  entry  made  in  any  list  or  register  of  voters  above  referred 
to  ig). 


Boon  (1871),  L.  E.  7  C.  P.  150,  158  (on  the  ground  of  encouragement  to  appeal 
by  the  revising  barrister) ;  MinifieY.  Banger  (1885),  16  Q,.  B.  D.  302,  304,  C.  A.  (on 
a  like  ground);  Hurcum  v.  HiUeary  (1893),  Fox  &  S.  Eeg.  351,  356  (on  the 
ground  of  a  former  decision  of  the  court  being  in  the  appellant's  favour)  ; 
Pickard  v.  Baylis  (1879),  Colt.  98,  117  ;  Jones  v.  Pritcliard  (1891),  Fox  &  S.  Eeg. 
259,  265.  See  also  Well  v.  Aston  (1843),  5  Man.  &  G.  14,  32 ;  Tepper  v.  Nichols 
(1864),  18  0.  B.  (n.  s.)  121,  141.  Where  the  court  remitted  a  case  to  the  revising 
barrister  to  be  restated  and  the  appellant  abandoned  it,  it  was  held  that  the 
respondent  was  not  entitled  to  costs  [Lawe  v.  Maillard  (1869),  L.  E.  4  0.  P. 
547). 

(r)  The  revising  barrister  may,  notwithstanding,  on  a  future  occasion  and 
between  other  parties,  again  raise  the  question  even  in  relation  to  the  same 
property  qualification  {Roberts  v.  Percival  (1864),  18  C.  B.  (N.  s.)  36);  and  sm&/e 
the  court  may  overrule  its  prior  decisions  if  clearly  shown  to  be  wrong 
{HadfieWs  Case  (1873),  L.  E.  8  C.  P.  306,  per  BoviLL,  C.J.,  at  p.  311) ;  see  also 
Kemp  v.  Wanldyn,  [1894]  1  Q,.  B.  265,  267.  But  see  the  Irish  case  of  Sproule  v. 
Buchanan  (1894),  2  Laws.  Eeg.  Gas.  51. 

(s)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  66. 

(t)  If  such  leave  is  refused  the  Court  of  Appeal  may  give  leave  to  appeal ;  see 
Judicature  (Procedure)  Act,  1894  (57  &  58  Vict.  c.  16),  s.  1  (5). 

(a)  Judicature  Act,  1881  (44  &  45  Vict.  c.  68),  s._14. 

(b)  As  Hatvke  v.  Dunn,  [1897]  1  Q.  B.  579,  a  criminal  case,  was  overruled  in 
Poivell  V.  Kempton  Park  Pacecourse  Co.,  [1899]  A.  C.  143. 

(c)  But  no  order  of  the  court  for  altering  the  register  pursuant  to  the  judgment 
of  the  court  need  be  drawn  up  {Whitmore  v.  £ec^/or(Z  (1843),  5  Man.  &  Gr. 
9,  13,  14). 

(d)  County  Electors  Act,  1888  (51  &  52  Vict.  c.  10),  s.  4 ;  compare  Local 
Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  44. 

(e)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  67  ; 
Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  35. 

(/) 

{(/)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  68. 
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519.  The  person  to  whom  the  notice  is  so  addressed  must  alter  Sect.  4, 

or  correct  the  register  or  burgess  roll  accordingly,  and  sign  his  name  Appeals, 

against  the  alteration  or  correction,  and  hand  over  to  his  successors  ^itgj.~~tiie 

in  office  every  such  notice  with  the  register  or  burgess  roll  (h).  register. 


Part  IV. — The  Conduct  of  an  Election. 


Sect.  1. — Parliamentary. 
Sub-Sect.  l.—The  Writ. 

520.  The  first  formal  (i)  step  towards  the  election  of  a  member  issue  of  writ 
of  Parliament  is  the  issue  of  the  writ  ( j)  out  of  the  Crown  Office  in  general 
Chancery  (k).    If  a  writ  is  illegally  issued,  the  election  following 
thereon  will  be  void  (Z).     When  a  Parliament  is  summoned  the 

royal  proclamation,  issued  by  the  King  upon  the  advice  of  the 
Privy  Council,  requiring  the  Chancellor  to  issue  the  writs  is  treated 
in  practice  as  itself  affording  authority  to  the  Crown  Office  to  issue 
them  (m),  though  theoretically  the  authority  should  proceed  imme- 
diately from  the  Chancellor  (n).  On  this  follows  what  is  called  a 
General  Election. 

521.  When  during  the  life  of  a  Parliament  a  member  dies,  or  issue  of  writ 
"  makes  election  for  another  place,"  or  accepts  an  office,  or  becomes  ^y^- 

a  peer  etc.,  the  Speaker  issues  his  warrant  for  the  issue  of  a  new  ^ 
writ  for  another  election  at  the  vacant  place  (o).     This  is  done 
upon  motion  during  the  session  of  Parliament  (p),  but  during  a 

(h)  Parliamentary  Yoters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  67 ; 
Parliamentary  and  Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  35. 
In  Be  Easthourne  {Town  Clerk),  Hx  parte  Keay  (1891),  66  L.  T.  323,  a  mandamus 
against  a  town  clerk  to  compel  him  to  make  an  alteration  in  the  burgess  roll 
after  publication  where  names  had  by  mistake  been  placed  in  the  wrong  ward- 
roU  was  refused  ;  see  also  Re  Allen  (1859),  6  C.  B.  (n.  s.)  334. 

{i)  As  to  when  an  election  "  begins  "  in  such  a  way  as  to  make  the  parties  con- 
cerned responsible  for  breaches  of  election  law,  see  p.  263,  post. 

(j)  4  Co.  Inst.  4,  9,  10.  As  to  proof  of  the  writ,  see  Beed  v.  Lamb  (1860), 
6  H.  &  N.  75,  where,  in  an  action  for  penalties  under  the  Corrupt  Practices 
Prevention  Act,  1854  (17  &  18  Vict.  c.  102),  the  plaintiff  gave  in  evidence  a  copy 
of  the  writ  and  return  from  the  office  of  the  Clerk  of  the  Crown,  certified  by  a  clerk 
in  the  office  to  be  a  true  copy  of  the  original  writ  and  examined  therewith. 
The  defendant's  counsel  allowed  this  copy  to  be  given  in  evidence  as  a  certified 
copy.  The  court  held  that,  assuming  it  was  not  a  certified  copy,  there  was  no 
ground  for  granting  a  new  trial  ;  but  Channei.l,  B.,  guarded  himself  from  saying 
that  parol  evidence  of  an  election  de  facto  unconnected  with  any  writ  would  have 
been  sufficient. 

(fc)  By  virtue  of  the  transfer  of  powers  effected  by  the  Great  Seal  (Offices)  Act, 
1874  (37  &  38  Vict.  c.  81),  s.  5. 

(Z)  Be  Cardiff  Medion  {1661),  House  of  Commons'  Journals,  13  Car.  2, 15th  June. 

(m)  The  practice  is  so  stated  by  Sir  W.  Anson,  Law  and  Custom  of  the 
Constitution,  3rd  ed..  Part  I.,  p.  51. 

(n)  1  Bl.  Com.  (ed.  1844),  p.  177  ;  Orme,  Election  Laws  (ed.  1812),  p.  1  ; 
and  see  ' '  An  Act  for  further  regulating  elections  of  members  to  serve  in 
Parliament "  etc.  stat.  (1696)  7  &  8  Will.  3,  c.  25,  s.  1. 

(o)  5  Com.  Dig.,  (ed.  18^2),  tit.  Parliament,  D  8,  where  the  writer  adds  : 
"  Though  there  be  a  petition  depending  for  the  election  at  the  same  place,  if  it  be 
not  against  him  who  dies  etc." 

(p)  Sir  T.  Erskine  May,  Parliamentary  Practice,  11th  ed.,  p.  631. 

H.L. — XII.  S 
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Elections. 


Sect.  1. 

Parlia- 
mentary. 


Delivery  of 
writ  to 
returning 
officer. 


Who  is  to  be 
the  returning 
oflScer  in  a 
county. 


At  university 
elections. 


recess  is  effected  by  a  statutory  notice  in  the  London  Gazette  (q) . 
Then  follows  what  is  called  a  Bye-election. 

Stjb-Sect.  2. — The  Eeturning  Officer. 

522.  There  is  a  "  returning  officer  "  in  each  constituency,  to 
whom  the  writ  is  addressed ;  and  the  duty  of  this  officer  is  stated 
in  the  writ,  namely,  that,  "  notice  of  the  time  and  place  of  election 
having  first  been  duly  given,  he  shall  cause  election  to  be  made 
according  to  law  of  a  member  [or  members]  to  serve  in  Parliament 
for  the  constituency  in  question,  and  that  he  shall  cause  the  name 
[or  names]  of  such  member  [or  members]  when  so  elected,  whether 
he  [or  they]  be  present  or  absent,  to  be  certified  to  His  Majesty  in 
his  Chancery  without  delay  "  (r). 

The  writs  must  be  delivered  to  the  returning  officer  by  the 
messenger  or  pursuivant  of  the  Great  Seal,  or  by  his  deputy,  through 
the  medium  of  the  General  Post  Office  (s),  except  when  the  returning 
officer  is  sheriff  of  London  or  Middlesex  or  holds  his  office  within 
five  miles  of  the  metropolis  (a).  The  returning  officer  has  from 
this  time  forward  the  conduct  of  the  election  (&),  and  the  date  of 
the  receipt  of  the  writ  is  shown  by  his  indorsement  thereof  upon 
the  writ(c). 

523.  The  office  of  "  returning  officer "  is  held  in  a  county  by 
the  sheriff  ((i).  Where  the  constituency  is  a  division  of  a  county, 
and  the  sheriff  does  not  act  himself,  he  may  appoint  in  writing  a 
fit  person  to  be  his  deputy  for  all  or  any  of  the  purposes  relating 
to  an  election  in  any  such  division  (e). 

Writs  directed  to  the  sheriff  must  require  him  to  cause  election 
to  be  made  of  a  member  (or  members)  to  serve  in  Parliament  for 
his  county  and  for  any  riding,  part,  or  division  thereof  only,  and 
not  further  or  otherwise  (/). 

524.  The  writ  for  election  of  a  member  or  members  for  the 
Universities  of  Oxford,  Cambridge,  and  London  must  be  directed  to 
the  respective  vice-chancellors  thereof  {g). 


(g)  The  Eecess  Elections  Act,  1784  (24  Geo.  3,  sess.  2,  c.  26),  s.  2,  as  amended  by 
the  Elections  in  Eecess  Act,  1863  (26  &  27  Vict.  c.  20),  s.  1. 

(r)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  II. 

(s)  Parliamentary  Writs  Act,  1813  (53  Geo.  3,  c.  89),  ss.  1—3. 

(a)  Ibid.    In  these  cases  the  writ  must  be  carried  to  the  returning  officer  direct. 

(&)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  passim.  The  returning  officer  can 
justify  ordering  a  person  who  makes  a  noise  and  disturbance  and  obstructs  him  in 
the  execution  of  his  duty  to  be  taken  into  custody  and  carried  before  a  justice  of 
the  peace  {Spilsbury  v.  MicJdethwaite  (1808),  1  Taunt.  146). 

(c)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  II. 

(d)  5  Com.  I)ig.  tit.  Parliament,  D  8.  But  if  the  sheriff  die  before  the 
expiration  of  his  year  of  office  or  before  he  is  lawfully  superseded,  the  under-sheriff 
must  execute  the  office  in  the  name  of  the  deceased  sheriff  (Sheriffs  Act,  1887 
(50  &  51  Vict.  c.  55),  s.  25).  If  the  sheriff  be  an  officer  of  militia,  and  his  regiment 
be  embodied  for  actual  service,  he  is  personally  discharged,  and  the  under-sheriff 
is  answerable  for  the  execution  of  the  office  in  his  name  (Militia  Act,  1882  (45  &  46 
Vict.  c.  49),  s.  40).   See  title  Sherifps  and  Bailiffs. 

(e)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  8. 

(/)  Parliamentary  Elections  Act,  1853  (16  &  17  Vict.  c.  68),  s.  1. 

((/)  Ibid.y  and  Representation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102), 
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For  those  parliamentary  boroughs  which  are  neither  counties  in     Sect.  i. 
themselves  nor  municipal  boroughs  (/t),  the  sheriff  for  the  time  being  Parlia- 
of  the  county  in  which  any  such  borough  is  situate  must  in  the  month  mentary. 
of  March  in  each  year,  by  writing  under  his  hand,  to  be  delivered  to  parfi^ 
the  clerk  of  the  peace  of  the  county  within  one  week  and  to  be  by  mentary 
such  clerk  of  the  peace  filed  and  preserved  with  the  records  of  his  boroughs, 
of&ce,  nominate  and  appoint  for  each  of  such  boroughs  a  fit  person 
to  be,  and  such  person  so  nominated  and  appointed  accordingly  will 
be,  the  returning  officer  for  such  borough  until  the  nomination  to  be 
made  in  the  succeeding  March  ;  and  in  the  event  of  the  death  of 
any  such  person,  or  of  his  becoming  incapable  to  act  by  reason  of 
sickness  or  other  sufficient  impediment,  the  sheriff  for  the  time 
being  must,  on  notice  thereof,  forthwith  nominate  and  appoint  in 
his  stead  a  fit  person  to  be,  and  such  person  so  nominated  and 
appointed  will  accordingly  be,  the  returning  officer  for  such 
borough  for  the  remainder  of  the  current  year(i).     No  person 
so  nominated  and  appointed  as  returning  officer  for  any  such 
borough  can  be  compelled  to  serve  a  second  time  (k). 

No  person  in  holy  orders,  nor  any  churchwarden  or  over- 
seer of  the  poor  within  any  such  borough,  is  to  be  nominated  or 
appointed  as  returning  officer  for  the  same  ;  and  no  person  nominated 
or  appointed  as  returning  officer  for  any  borough  is  to  be  appointed 
a  churchwarden  or  overseer  of  the  poor  therein  during  the  time 
for  which  he  is  such  returning  officer.  Again,  no  person  qualified 
to  be  elected  to  serve  as  a  member  of  Parliament  can  be  compelled 
to  serve  as  returning  officer  for  any  borough  for  which  he  has  been 
nominated  or  appointed  by  the  sheriff  as  aforesaid,  if  within  one 
week  after  he  has  received  notice  of  his  nomination  or  appointment 
as  returning  officer  he  makes  oath  of  such  qualification  before 
any  justice  of  the  peace  and  forthwith  notifies  the  same  to  the 
sheriff  (I). 

525.  When  a  parliamentary  borough  is  divided  into  divisions,  lu  divided 
the  returning  officer  for  such  borough  is  the  returning  officer  for  boroughs, 
each  division,  and  may,  by  writing  under  his  hand,  appoint  a  fit 
person  to  be  his  deputy  for  all  or  any  of  the  purposes  relating  to 
a  parliamentary  election  in  any  such  division,  and  anything  in 
relation  to  a  parliamentary  election  authorised  or  required  to  be 
done  by,  to,  or  before  the  returning  officer  (except  the  fixing  of  the 
day  for  taking  the  polls),  may  be  done  by,  to,  or  before  the 
returning  officer  himself  or  such  deputy  (m). 


s.  41.  The  returniug  officers  for  the  Scotch  universities  may  he  found,  by  reference 
to  the  Representation  of  the  People  (Scotland)  Act,  1868  (31  &  32  Vict.  c.  48), 
s.  37.  As  to  the  University  of  Dublin,  it  is  to  be  implied  from  the  University 
Elections  Act,  1861  (24  &  25  Vict.  c.  53),  s.  2,  that  the  provost  is  to  execute  the 
office. 

(/i)  E.g.,  the  metropolitan  parliamentary  boroughs,  which  are  unaffected  by  the 
London  Government  Act,  1899  (62  &  63  Vict.  c.  14). 

{i)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  11. 

(fc)  This  is  the  more  important  as  the  office  is  without  remuneration  (Ee  Shore- 
ditch  Farliamentary  Election,  Ex  parte  Walker  (1887),  56  L.  T.  529). 

(I)  Representation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  11. 

(m)  Redistribution  of  Seats  Act,  1885  (48  &  49  Vict.  c.  23),  s.  13. 
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Elections. 
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No  fees  etc. 
to  be  taken. 


626.  Some  cities  or  towns  are  counties  of  themselves  (n),  and 
in  these  the  sheriff  is  the  returning  officer  (o).  In  all  other 
municipal  (p)  boroughs  (g)  the  mayor  is  the  returning  officer  (r), 
and  if  there  are  more  mayors  than  one  within  the  boundaries  of  a 
parliamentary  borough  (a),  the  mayor  of  that  borough  to  which  the 
writ  of  election  is  directed  (6)  is  the  returning  officer  (c).  If,  when 
a  mayor  is  required  to  act  as  returning  officer,  that  mayor  is  absent 
or  incapable  of  acting,  or  if  there  is  no  mayor,  the  council  must 
forthwith  choose  an  alderman  to  be  returning  officer  (ci). 

527.  If  the  wrong  person  acts  as  returning  officer,  the  election 
will  be  void  (e) . 

528.  Neither  the  sheriff  nor  his  under-sheriff  in  any  county  or 
city,  nor  the  mayor,  bailiff,  constable,  portreeve,  or  other  officer  or 
officers  of  any  borough,  town  corporate,  port,  or  place,  to  whom 
the  execution  of  any  writ  or  precept  for  electing  members  to  serve 
in  Parliament  belongs  or  appertains,  must  give,  pay,  receive,  or 
take  any  fee,  reward,  or  gratuity  whatsoever  for  the  making  out, 


(n)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  244  (1).  The 
parliamentary  boroughs  which  are  counties  of  themselves  are  London,  Bristol, 
Canterbury,  Chester,  Exeter,  Gloucester,  Kingston-upon-Hull,  Lincoln,  Newcastle- 
upon-Tyne,  Norwich,  Nottingham,  Southampton,  Worcester,  and  York. 

(o)  In  the  event  of  the  incapacity  of  the  sheriff  of  a  county  of  a  city  or  a  county 
of  a  town,  the  council  of  the  said  city  or  town  must  forthwith  appoint  another 
person  to  execute  the  office  (Sheriffs  Act,  1887  (50  &  51  Vict.  c.  55),  s.  36  (1) ). 

{p)  But  all  boroughs  are  not  municipal.    See  note  {h),  p.  259,  ante. 

(g)  The  Act  excepts  Berwick-on-Tweed,  which  had  been  disfranchised  by  the 
Eedistribution  of  Seats  Act,  1885  (48  &  49  Vict.  c.  23),  s.  2.  There  would,  of 
course,  be  no  returning  officer  in  a  disfranchised  constituency. 

(r)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  244(1).  Compare 
the  definition  of  "borough,"  ibid.,  s.  7. 

(a)  I.e.,  in  a  district  borough  consisting  of  more  than  one  municipal  borough, 
e.g.,  that  of  Warwick  and  Leamington. 

(b)  In  any  such  case  the  writ  of  election  must  be  directed  to  the  mayor  of  that 
one  of  the  municipal  boroughs  to  the  mayor  of  which  the  writ  was  directed  before 
the  passing  of  the  Redistribution  of  Seats  Act,  1885  (48  &  49  Vict.  c.  23),  or  if  it  has 
not  been  directed  to  any  such  mayor,  then  to  the  mayor  of  that  one  oi:'  the  muni- 
cipal boroughs  which  has  the  largest  population  according  to  the  last  census  for 
the  time  being.    See  the  statute  just  referred  to,  s.  12  (5). 

(c)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  244  (2). 

{d)  Ibid.,  s.  244  (3).  But  whenever  there  is  no  person  duly  qualified  in  any 
borough  to  perform  the  duties  of  a  returning  officer  for  the  same,  the  sheriff  of 
the  county  in  which  such  borough  is  situate  is  to  be  charged  Avith  the  execution 
of  the  writ,  and  is  to  execute  the  same  and  in  all  respects  perform  the  duties 
of  and  incidental  to  the  office  of  the  returning  officer.  But  it  is  not  lawful  for 
the  sheriff  to  receive  or  execute  the  writ  except  where  there  is  no  person  within 
such  borough  legally  qualified  and  competent  as  returning  officer  to  execute  the 
same  (Returning  Officers  Act,  1854  (17  &  18  Vict.  c.  57),  s.  1).  Therefore  since 
the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  this  power  of  the 
sherifl"  is  not  likely  to  be  important ;  but  in  case  of  an  impasse  of  any  description 
it  might  still  be  invoked. 

(e)  So  at  least  it  was  held  by  a  parliamentary  committee  in  the  Wakefield  Case 
(1842),  Bar.  &  Aust.  270,  where  the  resignation  of  the  person  appointed  by  the 
sherift'  to  act  as  returning  officer  under  the  Representation  of  the  People  Act,  1832 
(2  &  3  Will.  4,  c.  45),  s.  11,  was  in  all  the  circumstances  held  illegal.  But  it  is  to 
be  noted  that  the  person  who  had  been  duly  nominated  and  appointed  as 
returning  officer  was  himself  a  candidate  and  as  sitting  member  was  respondent 
to  the  petition. 


Part  IV. — The  Conduct  of  an  Election. 


261 


mentary. 

Duties  of  the 
returning 


receipt,  delivery,  return,  or  execution  of  any  such  writ  or  ^^J^^t.  i. 
precept  (/).  Parlia- 

529.  The  returning  officer  has  various  duties  cast  upon  him  as 
to  carrying  out  the  election  (g) ;  statutory  rules  are  prescribed 
which  he  must  follow  (h)  ;  and  statutory  forms  are  provided  which  officer 
he  must  use  in  issuing  the  necessary  documents  (i).  But  no 
election  is  to  be  declared  invalid  by  reason  of  a  non-compliance 
with  such  rules  or  any  mistake  in  the  use  of  such  forms,  if  it 
appears  to  the  tribunal  having  cognisance  of  the  question  that  the 
election  was  conducted  in  accordance  with  the  principles  laid  down 

in  the  body  of  the  Ballot  Act,  1872,  and  that  such  non-compliance 
or  mistake  did  not  affect  the  result  of  the  election  {k).  Otherwise 
such  non-compliance  or  mistake  would  be  liable  to  defeat  the 
election,  unless  the  petitioner  were  estopped  by  his  own  conduct 
from  taking  advantage  thereof  (l). 

Sub-Sect.  3. — Notice  of  Election. 

530.  The  returning  officer  in  a  county  election  must  within  Notice  of 
two  days  after  the  day  upon  which  he  receives  the  writ,  and  in  election, 
the  case  of  a  borough  election  on  the  day  on  which  he  receives  the 

writ  or  the  following  day,  give  public  notice,  between  the  hours 
of  nine  in  the  morning  and  four  in  the  afternoon,  of  the  day  on 
which  and  place  at  which  he  will  proceed  to  an  election,  and  of  the 
time  appointed  for  the  election,  and  of  the  day  on  which  the  poll 
will  be  taken  in  case  the  election  is  contested,  and  of  the  time  and 
place  at  which  forms  of  nomination  papers  may  be  obtained,  and  in 
the  case  of  a  county  election  must  send  one  of  such  notices  by  post, 
free  of  charge,  under  cover,  to  the  postmaster  of  the  principal 
post-office  of  each  polling  place  in  the  county  indorsed  with  the 
words  "Notice  of  Election";  and  the  postmaster  receiving  the 
same  must  forthwith  publish  it  in  the  manner  in  which  post-office 
notices  are  usually  published  (m). 

531.  The  day  of  election  must  be  fixed  by  the  returning  officer,  Day  of 
in  the  case  of  an  election  for  a   county  or  district   borough  election, 
not  later  than  the  ninth  day  after  the  day  on  which  he  receives 


(/)  "  An  Act  for  further  regulating  elections  of  members  to  serve  in  Parliament 
etc."  Stat.  (1696)  7  &  8  Will.  3,  c.  25,  s.  2.  The  sheriff  etc.  for  every  wilful  offence 
against  this  enactment  forfeits  to  every  party  so  aggrieved  the  sum  of  £500, 
to  be  recovered  by  him  or  them,  his  or  their  executors  or  administrators,  together 
with  full  costs  of  suit  {ibid.,  s.  6). 

{q)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  passim. 

(h)  Ibid.,  s.  28,  and  Sched.  I.,  Part  II. 

(i)  Ibid.,  s.  28,  and  Sched.  II.  "  The  forms  contained  in  this  schedule, 
or  forms  as  nearly  resembling  the  same  as  circumstances  will  admit,  shall  be 
used  in  all  cases  to  which  they  refer  and  are  applicable,  and  when  so  used  shall 
be  sufficient  in  law  "  (note  to  schedule). 

(/c)  Ibid.,  s.  13.  Compare  Greenock  Case  (1869),  1  O'M.  &  H.  247,  250,  251, 
where  there  was  an  irregularity  in  the  appointments  made  by  the  sheriff  as  to 
polling  places.    This  was  before  the  Act. 

{I)  East  Clare  Case  (1892),  Day,  161. 

(m)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  28,  and  Sched.  I.,  Part  I.,  r.  1. 
See  title  Post  OFaricE. 
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the  writ,  with  an  interval  of  not  less  than  three  clear  days 
between  the  day  on  which  he  gives  the  notice  and  the  day  of 
election  ;  and  in  the  case  of  an  election  for  any  borough  other  than 
a  district  borough  (n)  not  later  than  the  fourth  day  after  the  day  on 
which  he  receives  the  writ,  with  an  interval  of  not  less  than  two 
clear  days  between  the  day  on  which  he  gives  the  notice  and  the 
day  of  election  (o).  In  reckoning  time  for  these  purposes  Sunday, 
Christmas  Day,  Good  Friday,  and  any  day  set  apart  for  a  public 
fast  or  public  thanksgiving  are  to  be  excluded,  and  where  anything 
is  required  to  be  done  on  any  day  which  falls  on  one  of  the  above- 
mentioned  days,  such  thing  may  be  done  on  the  next  day,  unless 
it  is  one  of  the  days  excluded  as  above  mentioned  (p). 

532.  The  place  of  election  is  to  be  a  convenient  room  in 
the  town  appointed  by  law  (q)  for  the  purpose,  or  if  there  be  no  such 
town,  then  in  such  town  in  the  county  as  the  returning  officer 
may  from  time  to  time  determine  as  being  in  his  opinion  most 
convenient  for  the  electors 

533.  The  time  appointed  for  the  election  is  to  be  such  two  hours 
between  the  hours  of  ten  in  the  forenoon  and  three  in  the  afternoon 
as  may  be  appointed  by  the  returning  officer,  and  the  returning 
officer  must  attend  during  those  two  hours  and  for  one  hour  after  (s). 

534.  The  foregoing  provisions  as  to  notice  of  election  do  not 
apply  to  the  universities  (t).  In  the  case  of  the  Universities  of 
Oxford  and  Cambridge,  the  vice-chancellor  of  the  university  (a) 
must  upon  the  receipt  of  precepts  for  the  election  of  members 
forthwith  cause  public  notice  to  be  given  of  the  time  and 
place  of  election,  and  must  proceed  to  election  thereupon  within  the 
space  of  eight  days  next  after  the  receipt  of  the  precept,  and 
give  four  days'  notice  at  least  of  the  day  appointed  for  the  election  (h). 

(n)  A  district  borongli  consisting  of  more  tlian  one  municipal  borough,  e.g., 
Warwick  and  Leamington. 

(o)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  28,  and  Sched.  I.,  Part  I.,  r.  2. 

(p)  Ibid.,  s.  28,  and  Sched.  I.,  Part  I.,  r.  56.    See  title  Time. 

(q)  In  some  cases  particular  towns  are  specifically  named  by  statute  for  the 
piirpose  ;  e.g.,  see  "An  Act  concerning  the  Laws  to  be  used  in  Wales,"  stat.  (1535) 
27  Hen.  8,  c.  26,  and  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4, 
c.  45),  s.  16.  In  divisions  of  counties  the  county  council  has  the  power  of 
appointing  the  place  of  election,  and  in  default  of  any  determination  by  them 
the  returning  officer  may  determine  it.  The  place  is  to  be  that  which  in  his  or 
their  opinion  is  the  most  convenient  for  the  purposes  of  the  election  (Redis- 
tribution of  Seats  Act,  1885  (48  &  49  Vict.  c.  23),  s.  16  (1)  ;  Local  Government 
Act,  1888  (51  &  52  Vict.  c.  41),  s.  3  (xii.) ;  and  compare  Sheriffs  Act,  1887  (50  &  51 
Vict.  c.  55),  s.  18).  In  the  case  of  a  parliamentary  borough  or  any  division  of  a 
parliamentary  borough  the  place  of  election  is  to  be  such  room  or  rooms  in  the 
said  borough  as  the  returning  officer  may  from  time  to  time  determine  as  being 
in  his  opinion  the  most  convenient  for  the  purposes  of  the  election  (Redistribution 
of  Seats  Act,  1885  (48  &  49  Vict.  c.  23),  s.  16  (2)). 

(?•)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  28,  and  Sched.  I.,  Part  I.,  r.  3. 

(s)  Ibid.,  s.  28,  and  Sched.  I.,  Part  I.,  r.  4. 

(t)  Ibid.,  s.  31. 

(ft)  See  p.  258,  ante. 

(b)  "  An  Act  for  further  regulating  the  election  of  members  to  serve  in  Parliament 
etc."  stat.  (1696)  7  &  8  Will.  3,  c.  25,  s.  1,  which  still  applies  to  the  Universities  of 
Oxford  and  Cambridge,  as  these  are  not  covered  for  this  purpose  by  the  Ballot 
Act,  1872  (35  &  36  Vict.  c.  33). 
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All  notices  to  be  given  of  the  time  and  place  of  any  election 
must  be  publicly  given  at  the  usual  place  or  places  within  the 
hours  of  eight  in  the  forenoon  and  four  in  the  afternoon  from  the 
25th  day  of  October  to  the  25th  day  of  March  inclusive,  and 
within  the  hours  of  eight  in  the  forenoon  and  six  in  the  afternoon 
from  the  25th  day  of  March  to  the  25th  day  of  October,  and  not 
otherwise.  No  notice  will  be  valid  and  published  which  is  not  so 
made  (c). 

In  the  case  of  the  University  of  London  the  vice-chancellor 
must  proceed  to  election  within  six  days'  after  the  receipt  of  the 
writ,  giving  three  clear  days'  notice  of  the  day  and  place  of  election, 
exclusive  of  the  day  of  proclamation  and  the  day  of  election  {d). 

Sub-Sect.  4. — Commencement  of  the  Election. 

535.  Although  the  first  formal  step  in  every  election  is  the  issue  When  the 
of  the  writ  (e),  the  election  is  considered  for  some  purposes  (/)  to  ^g®°j^g° 
begin  at  an  earlier  date.    It  is  a  question  of  fact  in  each  case  when  ^ 
an  election  begins  {g)  in  such  a  way  as  to  make  the  parties  con- 
cerned responsible  for  breaches  of  election  law,  the  test  being 
whether  the  contest  is  "  reasonably  imminent "  (/i).    Neither  the 
issue  of  the  writ  (i)  nor  the  publication  of  the  notice  of  election  {k) 
can  be  looked  to  as  fixing  the  date  when  an  election  begins  from 
this  point  of  view(0-    Nor,  again,  does  the  nomination  day(m) 

(c)  Parliamentary  Elections  Act,  1793  (33  Geo.  3,  c.  64),  s.  1,  which  still  applies 
to  the  Universities  of  Oxford  and  Cambridge  for  the  same  reason  as  that  given 
in  the  preceding  note. 

{d)  Representation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  42.  As  to 
the  Scotch  universities,  see  Representation  of  the  People  (Scotland)  Act,  1868 
(31  &  32  Vict.  c.  48),  s.  37. 

(e)  See  p.  257,  ante. 

(/)  It  is  often  important  in  cases  arising  under  the  law  of  parliamentary 
election,  e.g.,  in  cases  of  corrupt  and  illegal  practices  under  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  to  say  when  an 
election  begins.  That  statute  contains  frequent  references  to  "  during  the 
election." 

[g)  Kennington  Case  (1886),  4  O'M.  &  H.  93. 

(h)  Elgin  and  Nairn  Case  (1895),  5  O'M.  &  H.  1,  2—13.  The  electionmust  not 
be  in  nubibus,  but  reasonably  imminent.  The  legislature  had  in  view  a  period 
not  at  least  much  anterior  to  the  group  or  series  of  events  which  immediately 
precede  the  nomination.  Instances  are  given  of  a  vote  adverse  to  the  Ministry  or 
canvassing  commenced  by  a  candidate  when  political  sagacity  tells  him  that  a 
general  election  is  imminent  (ibid.).  This  is  a  Scotch  case,  but  it  has  been 
approved  by  Pollock,  B.,  in  the  Lichfield  Division  Case  (1895),  5  O'M.  &  H.  27, 
35,  and  by  Lawrance,  J.,  in  the  Maidstone  Borough  Case  (1906),  5  O'M.  &  H. 
200,  210  ;  and  although  Grantham,  J.,  in  the  Great  Yarmouth  Borough  Case 
(1906),  5  O'M.  &  H.  176,  192,  disapproved  of  it,  yet  that  judge  in  a  series  of 
cases  expressed  views  on  this  subject  which  admittedly  disagreed  with  the  dicta 
of  many  previous  courts.  See  Maidstone  Borough  Case,  supra,  at  p.  201  ;  Bodmin 
Division  Case  (1906),  5  O'M.  &  H.  225  ;  and  Great  Yarmouth  Borough  Case,  supra.  It 
is  a  man's  own  choice  when  he  issues  his  challenge  and  commences  his  candidature 
{Lichfield  Division  Case,  supra).  An  absolute  stranger  coming  to  the  district  in 
which  the  election  is  held  will  be  more  readily  judged  to  have  commenced  a 
candidature  by  holding  meetings,  and  so  forth,  than  one  who  lives  in  the 
neighbourhood  {Lancaster  Division  Case  (1896),  5  O'M.  &  H.  39). 

(t)  See  p.  257,  ante, 
(k)  See  p.  261,  ante. 

(l)  Elgin  and  Nairn  Case  (1895),  5  O'M.  &  H.  1,  2—13. 
(m)  See  p.  273,  post. 
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Sect.  1.  afford  any  criterion  (n).  The  election  will  usually  begin  at  least 
Parlia-  earlier  than  the  issue  of  the  writ  (o).  The  question  when  an 
mentary.  election  begins  must  be  carefully  distinguished  from  that  as  to  when 
"  the  conduct  and  management  of "  an  election  may  be  said  to 
begin  (p) :  Again,  the  question  as  to  when  a  particular  person  com- 
mences to  be  a  candidate  is  a  question  to  be  considered  in  each 
case  iq). 

Sub-Sect.  5. — Candidates. 

Meaning  of  536.  A  person  seeking  to  be  elected  is  called  a  candidate  (r),  and 
•'candidate."  jj^  \q^^  oj^g  jg  entitled  to  be  a  candidate  at  a  parliamentary 
election  unless  he  is  duly  qualified  according  to  law  to  be  a  member 
of  Parliament  (s).  But  a  person  who  is  not  qualified  to  be  elected 
may  in  fact  be  a  candidate,  with  the  responsibilities  and  rights 
attaching  to  the  position  {t).  The  question  who  is  a  candidate  at  a 
parliamentary  election  is  of  importance,  chiefly  for  the  purpose  of 
deciding  whether  the  person  concerned  comes  within  the  provisions 
of  the  Acts  for  the  prevention  of  corrupt  and  illegal  practices  {a),  so 
far  as  those  provisions  relate  to  the  responsibility  of  a  candidate. 
In  these  Acts  the  expressions  "candidate  at  an  election"  and 
"  candidate "  respectively  mean,  unless  the  context  otherwise 
requires,  any  person  elected  to  serve  in  Parliament  at  such  election, 
and  any  person  who  is  nominated  as  a  candidate  at  such  election, 
or  is  declared  by  himself  or  by  others  to  be  a  candidate  on  or  after 
the  day  of  the  issue  of  the  writ  for  such  election,  and  after  the 
dissolution  or  vacancy  in  consequence  of  which  such  writ  has  been 

{n)  Walsall  Borough  Case  (1892),  4  O'M.  &  H,  123,  125. 
(o)  Elgin  and  Nairn  Case,  supra. 

{p)  Great  Yarmouth  Borough  Case  (1906),  5  O'M.  &  H.  176,  189.  See  note  {h), 
p.  263,  ante,  as  to  the  observatiovis  of  Grantham,  J.,  in  that  case.  "  From  the  time 
when  a  man  becomes  the  adopted  candidate  he  is  in  a  position  in  which  he  may 
incur  expenses  for  tlie  conduct  and  management  of  the  election  which  is  still  in 
the  future  ;  but  it  does  not  at  all  follow  that  all  the  expenses  whicli  he  incurs 
because  he  is  a  candidate,  and  which  he  would  not  incur  if  he  were  not  a 
candidate,  and  which,  in  one  sense,  therefore  have  a  reference  to  that  election 
which  is  still  in  the  future,  are  expenses  incurred  in  the  conduct  and  manage- 
ment of  the  election.  They  may  possibly  be,  but  they  are  not  by  any  means 
necessarily  so"  {per  Channell,  J.,  ibid.;  compare  Walsall  Borough  Case  (1892), 
4  O'M.  &  H.  121,  125).  But  if  a  man  begins  to  incur  expenses  before  the  dis- 
solution or  the  issue  of  the  writ,  these  expenses  must  be  returned  as  having  been 
incurred  "  on  account  of  the  conduct  or  management  of  the  election  "  within  the 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  8  (1). 

{q)  See  the  definition  of  a  candidate  in  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  63  ;  and  compare  Norwich  Case 
(1886),  4  O'M.  &  H,  84.    See  p.  265,  post,  and  title  Parliament. 

{r)  The  various  franchises  described  in  Part  II.  only  come  into  operation  for 
the  purpose  of  being  exercised  at  an  election  where  more  persons  are  seeking  to 
be  elected  than  there  are  seats  to  be  fiUed.  "  Candidates  are  persons  offering 
themselves  to  the  suffrages  of  the  electors"  (^Jej'Lord  Ellenborotjgh,  C.J.,  in 
Morris  v.  Burdett  (1813),  2  M.  &  S.  212). 

(s)  For  the  qualifications  and  disqualifications  of  members  of  Parliament,  see 
title  Parliament.  For  the  law  as  to  the  withdrawal  or  death  of  a  candidate,  see 
pp.  276,  302,  post. 

(t)  Harford -v.  Linksey,  [1899]  1  Q.  B.  852. 

(a)  See  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102), 
ss.  11,  49,  60;  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47 
Vict.  c.  51),  s.  65  (1),  and  Sched.  III. ;  and  Corrupt  and  Illegal  Practices  Prevention 
Act,  1895  (58  &  59  Vict.  c.  40),  s.  5. 
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issued  {!)).  But  when  a  person  has  been  nominated  or  declared,  ^^ct.  i. 
without  his  consent,  nothing  in  the  Acts  is  to  be  construed  to  Parlia- 
impose  any  Hability  on  that  person,  unless  he  has  afterwards  given  mentary. 
his  assent  to  such  nomination  or  declaration  or  has  been  elected  (c). 
Also,  if  he  is  nominated  or  declared,  either  without  his  consent  or 
in  his  absence,  and  takes  no  part  in  the  election,  he  may,  if  he 
thinks  fit,  make  a  declaration  respecting  election  expenses  in  a 
prescribed  form  (d),  to  the  effect  that  he  was  nominated  or  declared 
in  his  absence  and  took  no  part  in  the  election ;  that  neither  he 
nor  anyone  on  his  behalf  has  made  any  payment  or  incurred  any 
liability  in  respect  of  the  conduct  of  the  election ;  that  he  has  not 
paid  any  money  nor  given  any  security  or  other  consideration  to  any 
person  acting  as  his  election  agent ;  that  he  is  entirely  ignorant  of 
any  money  having  been  paid  by  anyone  for  the  purposes  of  the 
election  ;  and  that  he  will  not  in  the  future  make  any  payment  for 
such  purposes  (e).  If  this  declaration  is  made  it  becomes  the  duty 
of  the  election  agent,  so  far  as  circumstances  admit,  to  comply  with 
the  statutory  provisions  with  respect  to  expenses  incurred  on 
account  of  and  in  respect  of  the  conduct  or  management  of  the 
election  in  like  manner  as  if  the  candidate  had  been  nominated  or 
declared  with  his  consent  (/).  A  candidate  after  nomination  may 
withdraw,  or  be  withdrawn  if  he  be  out  of  the  United  Kingdom, 
within  the  time  appointed  for  the  election  (g) .  If  a  person  with  the 
intention  of  becoming  a  candidate  commits  illegal  acts  before  any 
dissolution  or  vacancy,  but  is  in  fact  neither  nominated  nor  declared 
to  be  a  candidate  after  the  writ  has  been  issued  or  after  the  occur- 
rence of  the  dissolution  or  vacancy,  he  cannot  be  responsible  as 
a  candidate  [h). 

537.  Having  become  a  candidate,  it  is  often  of  great  importance  When 

to  ascertain  the  date  upon  which  the  person's  candidature  com-  candidature 
,     n     ,1  let-  -1  -Tj.         A  commences. 

mences,  so  as  to  nx  the  commencement  oi  his  responsibility.  A 
person  may  become  a  candidate  within  the  meaning  of  the  Acts 
referred  to  before  a  vacancy  occurs,  or  the  dissolution  of  Parliament, 
or  the  issue  of  a  writ(i),  and  before  being  accepted  as  a  candidate 
by  any  political  association  {k).  But  a  person  does  not  necessarily 
become  a  candidate  when  he  forms  the  intention  to  become  a 
candidate  (I).  He  may,  however,  become  a  candidate  as  soon  as  he 
begins  to  incur  any  expenses  on  account  of  an  election  (m).  An 


(&)  CoiTupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  63  (1). 

(c)  Ibid.,  s.  63  (2)  (a). 

(d)  Ibid.,  Sched.  II.,  Part  11. 

(e)  Ibid.,  s.  63  (2)  (b). 

(/)  Ibid.;  seep.  273,  post. 

(q)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  1  ;  see  p.  276,  pos^. 
(h)  Youghal  Oase  (1869),  1  O'M.  &  H.  291. 

{i)  Noriuich  Case  (1886),  4  O'M.  &  H.  Montgomenj  Boroughs  Case  (1892),  4 
O'M.  &  H.  167  ;  see  also  p.  263,  ante. 

{k)  Stepney  Case  (1886),  4  O'M.  &  H.  34.  The  date  on  which  a  candidate  is 
selected  by  a  political  association  is  relevant  to  prove  when  the  person  selected 
becomes  a  candidate  [Great  Yarmouth  Borough  Case  (1906),  5  O'M.  &  H.  176). 

(0  See  Malcolm  v.  Parry  [2nd  Case)  (1875),  L.  E.  10  0.  P.  168. 

(m)  Rochester  Borough  Case  (1892),  4  O'M.  &  H.  156  ;  Maidstone  Borough  Case 
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"  election  "  means  a  definite  election  within  the  knowledge  and 
contemplation  of  the  candidate,  although  the  date  of  such  election 
may  be  quite  uncertain  (n).  The  period,  however,  during  which  a 
person  should  be  held  responsible  as  a  candidate  must  be  confined 
within  reasonable  limits  of  time  (o) ;  but  the  actual  date  upon  which 
an  election  was  fixed  is  immaterial,  and  an  earlier  date  may  be 
taken  as  the  commencement  of  a  person's  candidature,  and  it  depends 
on  the  circumstances  and  facts  of  each  case  how  far  back  that  date 
may  be(^).  The  question  of  the  date  of  commencement  must 
depend  on  facts  existing  on  that  date ;  it  cannot  depend  on  ex  post 
facto  circumstances  (q).  Thus,  the  expenses  of  obtaining  a  candidate, 
or  of  inducing  an  individual  to  become  a  candidate,  are  very 
different  from  the  expenses  of  procuring  his  election  when 
obtained  (r)  ;  but  if  the  nominal  object  of  expenses  were  to  obtain  a 
candidate,  while  the  real  object  was  to  promote  the  election  of  an 
individual,  the  expenses  would  be  within  the  Act  (s). 

Sub-Sect.  6. — Appointment  of  the  Election  Agent  and  Sub-agents. 
Appointment      538.  On  or  before  the  day   of  nomination   a  person,  who 
agent°*^*^^      should  be   a  respectable  and  responsible  man,  responsible  to 

(1906),  5  O'M.  &  H.  200.  In  the  Maidstone  Borough  Case  and  also  in  the  Bodmin 
Division  Case  (1906),  5  O'M.  &  H.  225,  Gkantham,  J.,  differed  from  his 
colleagues  and  from  many  authorities  on  this  point.  As  to  what  are  expenses 
incurred  on  account  of  an  election,  see  pp.  295,  335,  post. 

{n)  Lichfield  Division  Case  (1895),  5  O'M.  &  H.  27;  Elgin  and  Nairn  Case 
(1895),  5  O'M.  &  H.  1. 

(o)  ' '  The  period  during  which  a  candidate  can  he  held  responsible  for  the 
illegal  and  injudicious  acts  of  his  recognised  supporters  must  be  confined  within 
reasonable  limits.  It  would  not  be  reasonable  to  say  that  a  man  who  contem- 
plates in  the  year  1892  becoming  a  candidate  in  1896  could  not  legally  employ  a 
person  to  do  for  him  a  variety  of  acts  to  ingratiate  him  with  those  whose  votes  and 
suffrages  he  intended  to  seek  in  some  future  year  "  {per  Hawkins,  J.,  in  Walsall 
Bm^ough  Case  (1892),  4  O'M.  &  H.  123);  see  Kennington  Division  Case  (1886),  4 
O'M.  &  H.  93. 

{p)  Lancaster  Division  Case  (1896),  5  O'M.  &  H.  39.  How  far _  back  it  is 
necessary  to  go  must  depend,  inter  alia,  on  the  candidate's  position  in  the 
constituency  or  neighbourhood.  The  actions  and  expenses  of  a  man  living  in 
a  district,  or  whose  parents  Hve  in  the  district,  or  who  is  an  employer  of  labour 
there,  are  not  to  be  regarded  from  the  same  standpoint  as  the  actions  and 
expenses  of  a  stranger  coming  into  the  district  with  the  view  of  ultimately 
representing  it  in  Parliament.  The  latter  person  may  be  a  candidate  as  soon 
as  he  begins  to  spend  money  and  allows  it  to  be  known  that  he  intends  to  stand, 
although  no  election  is  actually  pending  ;  see  j^er  Pollock,  B.,  Hid.;  see  also 
Lichfield  Division  Case,  supra. 

(q)  Lancaster  Division  Case,  supra.  A  political  association  may  spend  large 
sums  in  order  to  further  the  interests  of  whatever  person  they  shall  ultimately 
decide  to  support,  without  making  any  individual  responsible  as  a  candidate 
{Lichfield  Division  Case,  supra);  see  also  the  Boston  Borough  Case  (1874),  2  O'M. 
&H.  161. 

(r)  Norivich  Case  (1886),  4  O'M.  &  H.  84,  where  a  party  meeting  was  held  on 
21st  September  before  the  respondent  had  consented  to  stand  and  a  resolution 
passed  that  a  requisition  should  be  got  up  requesting  the  respondent  to  be  a 
candidate.  After  this,  persons  were  employed  to  obtain  signatures  to  the  requi- 
sition ;  and  on  1 2th  October  a  second  meeting  was  held,  at  which  the  respondent 
was  requested  to  stand  and  consented.  It  was  held  that  the  expenses  of  the  two 
meetings  were  not  expenses  which  the  respondent  ought  to  have  returned  as 
election  expenses. 

(s)  lUd. 
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the  candidate  and  to  the  public  (i),  must  be  named  by  or  on 
behalf  of  each  candidate  as  his  "  election  agent "  for  such 
election  (u).  A  candidate  may  name  himself  as  election  agent,  and 
he  will  in  that  case  be  responsible  as  such  (a;).  On  or  before  the 
day  of  nomination  the  name  and  address  of  the  election  agent  must 
be  declared  in  writing  by  the  candidate  or  some  other  person  on  his 
behalf  to  the  returning  officer,  and  the  returning  officer  must 
forthwith  give  public  notice  of  the  name  and  address  of  every 
election  agent  so  declared  (a). 

One  election  agent  only  is  to  be  appointed  for  each  candidate  : 
but  the  appointment,  whether  the  election  agent  appointed  be  the 
candidate  himself  or  not,  may  be  revoked  ;  and  in  the  event  of  such 
revocation  or  of  the  death  of  the  appointed  agent,  whether  such 
event  is  before,  during,  or  after  the  election,  then  forthwith 
another  election  agent  must  be  appointed,  and  his  name  and 
address  declared  in  writing  to  the  returning  officer,  who  must 
forthwith  give  public  notice  of  the  same  (h).  The  one  election 
agent  so  appointed  may  legally  be  employed  for  payment  (c). 

539.  In  counties  one  sub-agent,  who  may  be  paid  (d),  may  Sub-agents. 
be  appointed  by  the  election  agent  to  act  within  each  "  polling 
district  "(e).    As  regards  matters  in  a  polling  district,  the  election 

agent  may  act  by  the  sub-agent  for  that  district  ;  and  the  responsi- 
bility of  the  latter  and  that  of  the  candidate  for  his  acts  will  be 
the  same  as  in  the  case  of  an  election  agent  (/). 

One  clear  day  before  the  polling  the  election  agent  must  declare 
in  writing  the  name  and  address  of  every  sub-agent  to  the  returning 
officer,  and  the  returning  officer  must  forthwith  give  public  notice 
of  the  name  and  address  of  every  sub-agent  so  declared  (g). 

The  appointment  of  a  sub-agent  is  not  vacated  by  the  election 
agent  who  appointed  him  ceasing  to  be  election  agent,  but  may 
be  revoked  by  the  election  agent  for  the  time  being  of  the  candi- 
date ;  and  in  the  event  of  such  revocation  or  of  the  death  of  a  sub- 
agent  another  sub-agent  may  be  appointed,  and  his  name  and 
address  forthwith  declared  in  writing  to  the  returning  officer,  who 
must  forthwith  give  public  notice  of  the  same  (h). 

There  are  no  sub-agents  in  borough  elections  (i). 

540.  An  election  agent  at  an  election  for  a  county  or  borough  Election 
must  have  within  the  county  or  borough  or  within  any  county  of  a  ^^^^  ^ 

(t)  Barrow-in-Furness  Case  (1886),  4  O'M.  &  H.  76,  per  Field,  J.,  at  p.  82. 
(it)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
S.  24  (1). 

{x)  Ibid.,  s.  24  (2). 

(a)  Ibid.,  s.  24  (3). 

(b)  Ibid.,  s.  24  (4). 

(c)  Ibid.,  Sclied.  I.,  Part  I.  (1).  If  the  election  agent  is  a  person  in  the  employ 
of  the  candidate,  it  will  be  a  question  of  fact  whether  there  was  a  contract  to  pay 
him  as  election  agent  {Hartlepool  Case  (1910),  Times,  4th  May). 

(d)  Ibid.,  Sched.  I.,  Part  I.  (2) 

(e)  Ibid.,  s.  25  (1).    As  to  what  is  a  polling  district,  see  p.  308,  vast, 
if)  Ibid.,  s.  25  (2). 

(g)  Ibid.,  s.  25  (3). 

(h)  Ibid.,  s.  25  (4). 

(t)  Ibid.,  s.  25,  and  Sched.  I.,  Part  I.  (2). 
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city  or  town  adjoining  thereto,  and  a  sub-agent  must  have  in  his 
district  or  within  any  county  of  a  city  or  town  adjoining  thereto, 
an  office  or  place  to  which  all  claims,  notices,  writs,  summonses,  and 
documents  may  be  sent,  and  the  address  of  such  office  or  place 
must  be  declared  at  the  same  time  as  the  appointment  of  the  said 
agent  to  the  returning  officer,  and  must  be  stated  in  the  public 
notice  of  the  name  of  the  agent  (k). 

Any  claim,  notice,  writ,  summons,  or  document  delivered  at  such 
office  or  place  and  addressed  to  the  election  agent  or  sub-agent,  as 
the  case  may  be,  is  deemed  to  have  been  served  on  him  ;  and  every 
such  agent  may  in  respect  of  any  matter  connected  with  the  election 
in  which  he  is  acting  be  sued  in  any  court  having  jurisdiction  in 
the  county  or  borough  in  which  the  said  office  or  place  is  situate  (1). 

541.  A  paid  election  agent  or  sub-agent  may  not  vote  (m). 

Sttb-Sect.  7. — Assistants,  Workers  and  Agents. 

542.  Besides  the  election  agent  and  (in  the  case  of  counties) 
his  sub-agents,  a  candidate  is  allowed  to  have  a  limited  number  of 
paid  assistants  (n),  who  may  be  electors,  but  may  not  vote  (o),  and 
whose  parents,  if  such  assistants  are  infants,  are  likewise  prohibited 
from  voting  (p),  but  who  are  not  necessarily  agents,  for  whom  the 
candidate  is  responsible  (though  they  may  be  such),  and  an  unlimited 
number  of  unpaid  workers  or  helpers,  who  may  vote,  and  as  to 
whom  it  will  in  each  case  be  a  question  of  fact  whether  they  have 
been  employed  to  such  an  extent  as  to  make  them  in  all  the  circum- 
stances agents  for  whom  the  candidate  is  responsible  (q). 

543.  One  polling  agent  in  each  polling  station,  and  no  more, 
may  be  legally  employed  for  payment  (?•)• 

In  a  borough  one  paid  clerk  (s)  and  one  paid  messenger  may  be 

(k)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  26  (1). 

(1)  Ibid.,  s.  26  (2). 

(m)  Ibid.,  Sclied.  I.,  Part  I.  (7).  Compare  Representation  of  the  People  Act, 
1867  (30  &  31  Vict.  c.  102),  s.  11. 

{n)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
Sclied.  I.,  Part  I.  Persons  who  are  not  employed  to  render  personal  service  in 
furtherance  of  the  election  of  a  candidate,  but  merely  to  do  ordinary  work; 
ancillary  thereto,  such  as  preparing  a  room  for  a  meeting  etc.,  are  not  within  this 
provision  {Central  Finsbury  Division  Case  (1892),  4  O'M.  &  H.  171,  177). 

(o)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
Sched.  I.,  Part  I.  (7).  An  honorarium  paid  after  the  election  to  one  who  had  been 
a  volvmteer  at  the  time,  and  had  voted  believing  himself  to  be  such,  was  held  illegal 
{South-ivest  Essex  Case  (1886),  2  T.  L.  R.  388). 

But  if  once  a  person  is  employed  for  payment  in  some  capacity  at  an  election, 
there  is  no  restriction  on  the  right  of  that  person  to  render  services  to  the  candi- 
date sucli  as  he  may  think  fitting,  except  that  he  cannot  be  employed  in  the 
payment  of  election  expenses,  unless  he  is  a  sub-agent  [Elgin  and  Nairn  Case 
(1895),  5  O'M.  &  H.  1,  13). 

(  p)  Stepney  Case  (1886),  4  O'M.  &  H.  34,  39. 

(q)  "Upon  the  common-sense,  broad  view  of  it"  [Beiodley  Case  (1869),  1 
O'M.  &  H.  16,  18). 

(r)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
Sched.  I.,  Part  I.  (3). 

(s)  Wliere  the  election  agent  was  a  solicitor,  and  he  employed  one  of  his  regular 
clerks,  paying  him  no  additional  salary,  for  work  in  connection  with  the  election, 
the  court  held  that  he  was  not  a  "  clerk  "  who  must  be  reckoned  for  this  purpose 
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legally  employed  for  payment  for  every  five  hundred  electors  in  the 
borough  (t). 

In  a  county  one  clerk  (a)  and  one  messenger  may  legally  be 
employed  for  payment  for  the  central  committee  room,  or  if  the 
number  of  electors  in  the  county  exceeds  five  thousand,  then  a 
number  of  clerks  and  messengers  not  exceeding  in  number  one 
clerk  and  one  messenger  for  every  five  thousand  electors  in  the 
county  ;  and  there  may  also  be  employed  for  payment  a  number  of 
clerks  and  messengers  not  exceeding  in  number  one  clerk  and  one 
messenger  for  each  polling  district  in  the  county,  or  where  the 
number  of  electors  in  a  polling  district  exceeds  five  hundred  one 
clerk  and  one  messenger  for  every  five  hundred  electors  in  the 
polling,  district  (5).  The  number  of  clerks  and  messengers  so 
allowed  in  any  county  may  be  employed  in  any  polling  district 
where  their  services  may  be  required  (c). 

No  provision  is  made  for  the  employment  and  payment  by  the 
candidate  of  persons  to  keep  the  peace  and  protect  property  at  the 
time  of  an  election  (d). 

544.  Although  there  is  no  statutory  limit  in  respect  of  the  unpaid 
unpaid  workers  and  agents  of  a  candidate,  he  is  responsible  for  care  workers, 
in  the  selection  of  suitable  persons  and  for  supervision  of  their 
conduct  on  his  behalf  (e). 

A  candidate's  liability  under  the  "  parliamentary  common  law 
of  agency  "  (/)  depends  upon  a  peculiar  principle  special  to  this 

{BucJcrose  Division  Case  (1886),  4  O'M.  &  H.  110, 116).    "  Pilots,"  within  the  limited 
number,  may  be  classed  as  messengers  {Hartlepool  Case  (1910),  Times,  4tli  May). 

(i)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
Sched.  I.,  Part  I.  (4). 

(a)  See  note  (s),  p.  268,  ante. 

(b)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
Scbed.  I.,  Part  I.  (5).  In  either  boroughs  or  counties,  if  there  be  a  number  of 
electors  in  excess  of  a  multiple  of  five  hundred  or  five  thousand,  as  the  case  may 
be,  one  paid  clerk  and  one  paid  messenger  may  be  appointed  in  respect  thereof 
[ibid.].    As  to  what  is  a  polliug  district,  see  p.  308,  j^ost. 

(c)  Ibid.,  Sched.  I.,  Part  I.  (6). 

{d)  The  greatest  caution  should  be  used  before  such  employment  and  paynient 
is  resorted  to  by  private  j^ersons,  the  proper  course  being  to  apply  to  the 
magistrates  and  police  authorities  where  reasonable  fear  exists  {Eigden  v.  Passmore 
Edivards  (1880),  44  L.  T.  192).  Where  money  was  paid  by  an  agent  of  the 
candidate  in  order  to  enable  men  to  be  hired  for  keeping  order  at  one  of  the 
meetings  held  by  that  candidate,  this  was  held  to  be  an  illegal  practice  within 
the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  28.  Volunteers  may  be  employed  to  keep  order,  and  where  serious  disorder  is 
apprehended,  it  may  be  wise  to  swear  in  such  volunteers  as  special  constables 
{Ipsioich  Case  (1886),  4  O'M.  &  H.  70,  74). 

(e)  "  Let  the  candidate  feel,"  said  Vaughan  Williams,  J.,  "  that  if  he  person- 
ally avoids  corruption,  and  carefully  chooses  his  agents,  and  carefully  supervises 
their  conduct  on  his  behalf,  he  will  not  suft'er  the  consequences  of  the  misconduct 
of  others"  {Hexham  Case  (1892),  shorthand  notes  of  judgment,  published  as 
Parliamentary  Paper  No.  25  of  1893,  at  p.  11). 

(/)  It  was  enacted  by  the  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c. 
125),  s.  26,  that,  save  as  otherwise  provided  by  rules,  the  principles,  practice,  and  rules 
on  which  committees  of  the  House  of  Commons  had  theretofore  acted  in  dealing 
with  election  petitions  should  be  observed,  so  far  as  might  be,  by  the  court  and 
judge  in  the  case  of  election  petitions  under  that  Act.  Hence  it  has  come  about 
that  the  principle  under  discussion,  originating  in  parliamentary  committees,  has 
been  grafted  on  the  common  law. 
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Sect.  1.     matter  and  distinct  from  the  principles  prevailing  in  the  criminal 
Parlia-      or  civil  (g)  law  of  agency.     The  candidate's  liability  under  this 
mentary.    principle  may  extend  to  the  acts  of  every  person  who  is  de  facto  a 
gency.        member  of  the  staff  which  is  conducting  the  election  and  whose 
services  are  directly  or  indirectly  recognised  or  made  use  of  by  the 
candidate  or  his  election  agent,  whether  such  person  be  paid  or 
unpaid  (h) . 

The  crucial  test  is  whether  there  has  been  employment  or 


(g)  "  There  are  three  princpiles,  applicable  to  three  kinds  of  matters.  There  is, 
first  of  all,  the  strictest  of  all  principles,  that  which  is  applicable  to  a  criminal 
charge,  and  there  a  man  is  responsible  for  nothing  at  all  except  his  own  individual 
guilt.  There  is  then  the  principle  that  is  applicable  to  actions  of  a  civil  kind 
raised  against  a  party  on  the  ground  of  a  wrong  done,  and  in  which  it  is  proved 
that  the  wrong  was  done  by  the  defender's  agent — i.e.,  a  person  employed  by  the 
defender  while  he  was  doing  the  thing  which  he  was  employed  to  do  ;  but  then 
there  comes  in  the  principle  that  he  was  employed  to  do  the  particular  work,  and 
that  he  was  not  employed  to  do  the  wrong.  Then  there  is  the  third  class  of  cases, 
with  which  we  are  at  present  engaged,  where  in  these  election  petitions,  it  being 
proved  that  a  candidate  is  having  his  election  carried  on  by  a  committee  or  by 
certain  canvassers,  those  canvassers  do  something  which,  if  the  candidate  is 
responsible  for  it,  will  invalidate  the  election  ;  and  it  is  held  that  he  is  respon- 
sible for  it  in  the  sense  of  making  the  validity  of  the  election  depend  on 
it"  (per  Lord  Barcaplb,  Greenoch  Case  (1869),  1  O'M.  &  H.  247,  251; 
approved  by  Blackburn,  J.,  in  North  Norfolk  Case  (1869),  1  O'M.  &  H.  236, 
238,  240.  Compare,  for  the  responsibility  of  a  candidate  for  penalties  for 
bribery  under  the  Corrupt  Practices  Prevention  Act,  1854  (17  &  18  Vict.  c.  102), 
s.  2,  Cooper  v.  Slade  (1858),  27  L.  J.  (q.  b.)  449,  judgments  in  the  House  of  Lords, 
at  p.  462). 

{K)  A^onytc/i  Case  (1869),  1  O'M.  &H.  8, 10  ;  Greenock  Case,  supra  ;  North  Norfolk 
Case,  supra.    The  principle  is  similar  to  that  which  prevails  in  the  law  of  master 
and  servant  {Norwich  Case,  supra  ;  Westminster  Case  (1869),  1  O'M.  &  H.  87,  95  ; 
Aylesbury  Case  (1886),  4  O'M.  &  H.  59,  62).    And  even  the  express  prohibition 
by  the  candidate  of  the  act  in  question  does  not  prevent  the  agency  in  case  of 
disobedience  (Taunton  Case  (1869),  1  O'M.  &  H.  181, 182  ;  Barnstaple  Case  (1874), 
2  O'M.  &  H.  105).    The  candidate  has  been  compared  in  several  cases  to  a 
yachtsman  who  is  responsible  in  a  yacht  race  for  the  conduct  of  every  person  who 
is  de  facto  on  board  his  vessel  {Westbury  Case  (1869),  1  O'M.  &  H.  47,  55  ;  Tam- 
worth  Case  (1869),  1  O'M.  &  H.  75,  81  ;  Coventry  Case  (1869),  1  O'M.  &  H.  97, 
107  ;  Blackburn  Case  (1869),  1  O'M.  &  H.  198,  202  ;   Wigan  Case  (1881),  4 
O'M.  &  H.  1,  11).    An  agent  may  turn  an  innocent  act  into  a  guilty  act  by  the 
manner  of  his  doing  it,  as,  for  instance,  where  the  candidate  intended  a  distribu- 
tion of  coals  simply  as  a  charity  to  the  poor,  but  the  agent  added  cards  with  the 
candidate's  compliments,  which  cards  also  bore  the  name  of  the  person  who 
eventually  became  the  candidate's  agent  for  the  purpose  of  election  expenses 
(Boston  Case  (1874),  2  O'M.  &  H.  161,  166)._   The  mere  fact,  however,  that  a 
candidate  has  not  interfered  to  prevent  the  act  is  not  enough  to  render  him  liable 
if  agency  is  not  otherwise  established  {Wigan  Case  (1869),  1  O'M.  &  H.  188,  192). 
An  absolute  refusal  by  a  candidate  to  employ  a  person  as  his  agent  will  not 
necessarily  prevent  him  from  being  an  agent  {Stroud  Case  (1874),  3  O'M.  &  H.  7, 
11).    All  the  circumstances  of  the  case  must  be  taken  into  consideration;  and 
the  evidence  may  be  regarded  cumulatively  as  establishing  the  agency  (Bewdley 
Case  (1869),  1  O'M.  &  H.  16,  18  ;  Staleybridge  Case  (1869),  1  O'M.  &  H.  66,  70 ; 
Wakefield  Case  (1874),  2  O'M.    &  H.  100,  102  ;   Tewkesbury  Case  (1880),  3 
O'M.  &  H.  97,  99  ;  Bridgeiuater  Case  (1869),  1  O'M.  &  H.  112,  115  ;  Taunton 
Case,  supra;  Hereford  Case  (1869),  1  O'M.  &  H.  194,  195).    If  the  candidate 
be  shown  to  be  honest,  the  agency  will  have  to  be  very  clearly  shown  ( Wigan 
Case,  supra  /  JVestminster  Case,  supra^.    So,  again,  if  the  act  is  isolated  {Hastings 
Case  (1869),  1  O'M.  &  H.  217,  219).     But  a  candidate  must  not  take  the 
benefit  of  a  man's  services  and  repudiate  them  at  the  same  time  {Barnstaple 
Case,  supra ;  Greenock  Case,  supra ;  Staleybridge  Case,  supra. 
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authorisation  of  the  agent  by  the  candidate  to  do  some  election  sect.  i. 
work,  or  the  adoption  of  his  work  when  done  (i).  Parlia- 

If  a  material  part  of  the  business  of  the  election  which  is  supposed  mentary. 
to  be  performed  by  the  candidate  himself  has  been  intrusted  to 
another  person,  that  person  sviW,  prima  Jacie  at  least,  be  an  agent  ( j). 
But  every  supporter  is  not  an  agent  {k) ;  and  all  the  circumstances, 
including  the  amount  of  care  exercised  by  the  candidate  in  selection 
and  supervision  of  his  agents  (Z),  must  be  weighed  in  each  case  (m). 

A  candidate's  wife,  if  she  interferes  in  an  election,  is  ?2?so  facto 
his  agent         There  are  degrees  of  agency  (o),  and  a  man  may 

(i)  Ch-eat  Yarmouth  Borough  Case  (1906),  5  O'M.  &  H.  176,  per  Channell,  J., 
at  p.  189. 

(j)  Dungannon  Case  (1880),  3  O'M.  &  H.  101  ;  Wakefield  Case  (1874),  2  O'M.  &  H. 
100,  102  ;  Aylesbury  Case  (1886),  4  O'M.  &  H.  59,  62. 

(k)  Qalway  Case  (1874),  2  O'M.  &  H.  196,  200.  A  land  agent  is  not  necessarily 
an  agent  in  election  matters  (Tamworth  Case  (1869),  1  O'M.  &  H.  75,  82) ;  nor 
is  any  employment  in  election  business  necessarily  enough  to  make  the  employee 
an  agent  {Wiyidsor  Case  (1869),  1  O'M.  &  H.  1,  3).  Compare  Londonderry  Case 
(1869),  1  O'M.  &  H.  274,  278  ;  Salford  Case  (1869),  1  O'M.  &  H.  133,  136  ; 
Hartlepool  Case  (1910),  Times,  4th  May.  In  the  last  case  connection  established 
between  a  supporter  and  the  committee  room  was  held  to  be  proof  of  agency. 

[1)  Hexham  Case  (1892),  shorthand  notes  of  judgment,  published  as  a 
Parliamentary  Paper,  No.  25  of  1893. 

(m)  The  exact  effect  of  a  letter  from  the  candidate  inviting  assistance  will 
depend  upon  the  particular  circumstances  ;  but  proof  of  such  a  letter  is  a  con- 
siderable step  towards  the  establishing  of  agency  {Blackburn  Case  (1869),  1 
O'M.  &  H.  198,  200  ;  Gahvay  Case  (1872),  2  O'M.  &  H.  46,  53  ;  Norwich  Case 
(1886),  4  O'M.  &  H.  84,  89).  Agency  at  a  previous  election  is  some  evidence  of 
agency  at  a  subsequent  election  {Waterford  Case  (1870),  2  O'M.  &  H.  1,  2).  So 
is  the  fact  that  the  person  is  agent  to  another  candidate  who  has  coalesced  with 
the  candidate  in  question  {Norwich  Case  (1871),  2  O'M.  &  H.  38,  39),  But  the 
mere  fact  of  the  joint  candidature  is  not  conclusive  if  the  candidate  in  question 
is  innocent  and  unsuspicious  of  the  wrong  {Malcolm  v.  Parry  {2nd  Case)  (1875), 
L.  R.  10  C.  P.  168).  A  man  who  was  given  carte  blanche  by  the  candidate  to 
spend  money  was  held  by  that  fact  to  have  been  constituted  an  agent  to  a  very 
fnU.  extent  {Bevjdley  Case  (1869),  1  O'M.  &  H.  16, 19) ;  but  see  now  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  28,  as  to  payments 
not  made  by  or  through  the  election  agent.  Where  the  petitioner's  supporters 
told  an  admitted  agent  of  the  respondent  that  a  particular  person  was  bribing  in 
respondent's  interest,  and  that  person  was  allowed  to  continue  driving  voters  to 
the  poll,  Grantham,  J.,  and  Channell,  J.,  differed  as  to  whether  this  person  was 
an  agent,  the  former  holding  that  he  was  not  an  agent,  but  the  latter  thinking 
that  he  was  an  agent  {Great  Yarmouth  Borough  Case,  supra).  It  is  suggested 
'oy  the  judgment  of  Pollock,  B.,  in  the  Sunderland  Borough  Case  (1896),  5 
O'M.  &  H.  53,  that  if  the  candidate's  election  agent  were  to  adopt  another 
man's  lie,  and  were  to  use  it  in  all  election  circulars,  and  were  to  make  it 
his  own,  he  and  that  candidate  would  be  responsible  for  such  lie.  But  if  the 
person  alleged  to  be  agent  published,  as  in  the  Swansea  Case  (municipal), 
Cambria  Daily  Leader,  3rd  February,  1909,  a  statement  (not  shown  to  be  a 
lie)  for  his  own  protection,  and  the  candidate  afterwards,  thinking  that  it 
would  help  his  election  to  give  further  circulation  to  such  letter,  suggested  to 
the  person  alleged  to  be  agent  that  he  should  further  circulate  such  letter, 
it  does  not  appear  that  such  fact  would  constitute  such  person  an  agent.  It 
is  as  though,  said  the  commissioner,  a  squire,  who  was  a  candidate  at  an 
election,  heard  it  said  that  his  gamekeeper,  who  was  one  of  his  supporters, 
and  whose  popularity  would  affect  his  own,  had  been  setting  man-traps  in  the  park. 
If  he  were  to  suggest  that  such  a  gamekeeper  should  publish  a  denial  of  tlie  slander, 
and  if  he  were  then  to  publish  the  denial  as  a  circular,  could  it  be  said  that  he 
had  thereby  made  the  gamekeeper  an  agent  to  do  election  work  for  him  1 

{n)  Hastings  Case  (1869),  Leigh  and  Le  Marchant,  4th  ed.,  1885,  p.  81. 

(o)  Hereford  Case  (1869),  1  O'M.  &  H.  194, 195 
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also  be  an  agent  for  a  limited  purpose  only  (p).  An  agent  of 
an  agent  may  he{q),  but  is  not  necessarily  (r),  an  agent  of  the 
candidate. 

Canvassers — those  who  ask  persons  to  vote  or  refrain  from 
voting  (s) — may  or  may  not  be  agents ;  but  canvassing  is  one  of 
the  things  from  which  agency  may  be  inferred  (t).  And  proof  of 
canvassing  by  procurement,  express  or  implied,  of  the  candidate  is 
sufiicient  to  establish  agency  (a).  The  mere  fact  of  canvassing  is 
not  conclusive  (&),  especially  if  the  candidate  is  himself  carrying  on 
a  personal  canvass  (c). 

Membership  of  a  committee  is,  again,  one  of  those  circumstances 
each  of  which  is  inconclusive  in  itself,  but  several  of  which  taken 
cumulatively  will  establish  agency  (d) . 

Political  associations  may  be  agents  of  the  candidate  when 
in  privity  with  him  {e).    But  they  may  be  agents  of  his  party 


(p)  Westhunj  Case  (1869),  1  O'M.  &  H.  47,  48  ;  North  Norfolk  Oase  (1869),  1 
O'M.  &  H.  236.  237  ;  Bodmin  Case  (1869),  1  O'M.  &  H.  117,  120. 

(q)  Barnstaple  Oase  (1874),  2  O'M.  &  H.  105  ;  Plymouth  Case  (1880),  3  O'M.  &  H. 
107,  108  ;  Bewdley  Case  (1869),  1  O'M.  &  H.  15, 19  ;  Oashel  Case  (1869),  1  O'M.  &  H. 
286,  288. 

(r)  Westminster  Case  (1869),  1  O'M.  &  H.  89,  96  ;  Mallow  Oase  (1870),  2  O'M.  & 
H.  18,  21. 

(s)  Westbury  Case,  supra,  at  p.  56. 

{t)  Shrewsbury  Case  (1870),  2  O'M.  &  H.  36,  approved  by  Manistt,  J., 
Tomline  v.  Tyler  {Sir  JS.)  (1881),  44  L.  T.  187,  at  p.  191  ;  and  compare 
Tewkesbury  Case  (1880),  3  O'M.  &  H.  98  ;  Salisbury  Case  (1883),  4  O'M.  & 
H.  21. 

(a)  Westbury  Case,  supra,  at  p.  55  ;  Wigan  Oase  (1881),  4  O'M.  &  H.  1, 
13  ;  Nonvich  Case  (1869),  1  O'M.  &  H.  8,  11  ;  Lichfield  Case  (1869),  1  O'M.  &  H. 
22,  25,  26. 

(h)  Shrewsbury  Case,  supra;  Bolton  Case  (1874),  2  O'M.  &  H.  138,  140, 
141. 

(c)  Harwich  Case  (1880),  3  O'M.  &  H.  61,  69. 

(d)  Especially  if  it  be  a  committee  with  written  instructions  from  the  candi- 
date's leading  aj^'ents  {JDuUin  Case  (1869),  1  O'M.  &  H.  270,  272  ;  Huddersfield 
Borough  Case  (1853),  2  Pow.  E.  &  D.  124,  128),  or  in  close  connection  with  the 
candidate  'h\m&&\i  [Wakefield  Case  (1874),  2  O'M.  &  H.  100,  102, 103  ;  Tewkesbury 
Case,  supra).  Aliter  if  the  committee  cannot  be  connected  in  the  evidence 
with  the  candidate  {Staleybridge  Case  (1869),  1  O'M.  &  H.  66  ;  Windsor  Case 
(1874),  2  O'M.  &  H.  88,  89),  especially  in  the  case  of  a  very  large  committee 
(Westminster  Case,  supra,  at  pp.  87,  92).  If  a  member  of  a  committee  show 
great  and  open  activity  as  such,  it  will  increase  the  presumption  of  agency 
[Durham  Case  (1874),  2  O'M.  &  H.  134,  136).  Merely  to  have  been  seen  in 
a  committee-room  and  to  be  in  possession  of  handbills  from  that  committee- 
room  is  not  enough  to  establish  agency  [Maidstone  Borough  Case  (1906),  5  O'M.  & 
H.  200,  207).  For  the  effect  of  membership  of  an  election  committee  on  the 
liability  of  the  candidate  in  an  action  of  contract  at  common  law,  see  Honeywood 
V.  Geary  (Sir  W.)  (1808),  6  Esp.  119. 

(e)  BeuxUey  Case  (1880),  3  O'M.  &  H.  143, 146  ;  St.  George  s  Division  Case  (1896), 
5  O'M.  &  H.  89,  97  ;  Rochester  Borough  Case  (1892),  4  O'M.  &  H.  156,  158  ; 
Wakefield  Case  (1874),  2  O'M.  &  H.  100,  102  ;  Hexham  Case  (1892),  Day,  90,  91  ; 

4  O'M.  &  H.  143,  145.  Where  the  candidate  provides  substantially  the  whole 
of  the  funds  of  the  association,  he  is  the  more  readily  held  to  be  liable 
[Truscott  V.  Bevan  (1880),  44  L.  T.  64).  It  is  a  wise  plan,  as  soon  as  the 
candidate  has  been  fixed  upon,  for  these  associations  to  suspend  their  operation 
until  the  election  is  over  [Rochester  Borough  Case  (1892),  4  O'M.  &  H.  156, 
per  Cave,  J.,  at  p.  160;  Wakefield  Case,  supra;  Bodmin  Division  Case  (1906), 

5  O'M.  &  H.  225,  234). 
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without  being  his  agents  (/),  even  though  they  canvass  for  Sect.  i. 
him  (g).  Parlia- 

If  the  candidate  knowingly  ratifies  the  act  under  consideration,  mentary. 
he  is  Hable  as  though  the  act  had  been  that  of  his  agent  at  the  time 
when  it  was  done  (h). 

Ordinary  agency  will  be  taken  to  have  ceased  at  the  close  of  the 
poll(i),  unless  the  candidate's  privity  is  shown  (A;). 

The  statement  of  an  agent  after  the  transaction  is  not  evidence 
against  the  candidate  (Z). 

Sub-Sect.  8. — Nomination. 

545.  It  is  a  condition  precedent  to  a  valid  election  of  a  member  Nomination, 
to  serve  in  Parliament  that  the  candidate  shall  have  been  duly 
nominated  in  writing  (m). 

The  returning  officer  must  provide  such  nomination  papers 
as  may  be  necessary  (w),  and  must  supply  a  form  of  nomination 
paper  to  any  registered  elector  requiring  the  same  during  such  two 
hours  as  the  returning  officer  may  fix  between  the  hours  of  ten  in 
the  morning  and  two  in  the  afternoon  on  each  day  intervening 
between  the  day  on  which  notice  of  election  was  given  and  the  day 
of  election,  and  during  the  time  appointed  for  the  election ;  but  the 
use  of  a  nomination  paper  supplied  by  the  returning  officer  is  not 
obligatory,  so,  however,  that  the  paper  used  is  in  the  prescribed 
form  (o). 

546.  The  nomination  paper  must  be  subscribed  by  two  regis-  Essentials  to 
tered  electors  of  the  constituency  as  proposer  and  seconder  (p),  and  ^  ^^1^*^^. 
by  eight  other  registered  electors  of  the  same  constituency  as  assent- 
ing to  the  nomination  (q).    It  must  be  delivered  during  the  time 
appointed  for  the  election  (r)  to  the  returning  officer  by  the 


(/)  Worcester  Case  (1892),  Day,  85,  86  ;  4  O'M.  &  H.  153,  154  ;  Westhury  Case 
(1880),  3  O'M.  &  H.  78,  79;  d  fortiori  such  bodies  as  the  Licensed  Victuallers' 
Association  [Walsall  Borough  Case  (1892),  4  O'M.  &  H.  123,  124). 

(gf)  Westminster  Case  (1869),  1  O'M.  &  H.  89,  92  ;  Heywood  v.  Dodson  and 
Lawleij  (1880),  44  L.  T.285. 

Qi)  Tamworth  Case  (1869),  1  O'M.  &  H.  75,  81  ;  Blackburn  Case  (1869),  1 
O'M.  &  H.  198,  201. 

(i)  Ki7ig's  Lynn  Case  (1869),  1  O'M.  &  H.  206,  208  ;  North  Norfolk  Case  (1869), 
1  O'M.  &  H.  236,  243  ;  Longford  Case  (1870),  2  O'M.  &  H.  6,  12. 
(k)  Bedford  Case  (1869),  1  O'M.  &  H.  133,  136. 

{I)  Harwich  Case  (1880),  3  O'M.  &  H.  61,  64  ;  Cheltenham  Case  (1880),  3  O'M.  & 
H.  86,  88.  The  rules  of  evidence  in  such,  cases  follow  the  analogy  of  the  law  of 
master  and  servant  {ibid.). 

(m)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  1. 

{%)  Ibid.,  s.  8. 

(o)  Ibid.,  Sched.  I.,  Part  1.,  r.  7.  Where  in  a  county  council  election  the  form 
supplied  did  not  give  the  name  of  the  division,  hut  left  a  space  for  it,  which 
space,  owing  to  inadvertence,  was  not  filled  in,  this  was  held  to  have  been  a 
mistake  in  the  use  of  the  form,  and  not  to  invalidate  the  election  {Marten  v.  Gorrill 
(1889),  23  Q.  B.  D.  139). 

{p)  Ibid.,  s.  1. 

{q)  Ibid. 

(r)  That  is,  "  such  two  hours  between  the  hours  of  ten  in  the  forenoon  and 
three  in  the  afternoon,  as  may  be  appointed  by  the  returning  officer " 
(BaUot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  4).    Although  the 
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Sect.  1.  candidate  himself  or  his  proposer  or  seconder  (s).  If  it  is  dehvered 
Parlia-  by  any  other  person  than  one  of  these  three,  it  will  be  of  no  effect, 
mentary.    and  the  election  of  a  candidate  so  nominated  will  be  void  (t). 

Each  candidate  must  be  nominated  by  a  separate  nomination 
paper  (u) ;  the  same  electors,  however,  or  any  of  them,  may  subscribe 
as  many  nomination  papers  as  there  are  vacancies  to  be  filled,  but  no 
more  (v).  If  any  elector  subscribes  more  nomination  papers  than 
there  are  vacancies  to  be  filled,  those  papers  are  good  which  are 
subscribed  before  he  has  exceeded  the  due  number,  and  those  which 
are  subscribed  afterwards  are  bad  (a). 

The  candidate  must  be  described  in  the  nomination  paper  in 
such  manner  as  in  the  opinion  of  the  returning  officer  is  calculated 
sufficiently  to  identify  him.  The  description  must  include  his  names, 
his  place  of  abode  (6),  and  his  rank  or  profession  or  calling  (c).  His 
surname  must  come  first  in  the  list  of  his  names  (d),  and  must  be 
followed  by  his  full  christian  name  or  names  (e). 

No  objection  to  a  nomination  paper  on  the  ground  of  the  descrip- 
tion of  a  candidate  therein  being  insufficient,  or  not  in  compliance 
with  the  rule,  can  be  allowed  or  deemed  valid  unless  such  objection 
is  made  by  the  returning  officer  or  by  some  other  person  at  or 
immediately  after  the  time  of  the  delivery  of  the  nomination 
paper  (/). 

The  full  christian  names  are  not  necessary  in  the  case  of 
the  proposer,  seconder,  and  assentors  (</),  nor  is  it  necessary 


returning  officer  must  attend  for  one  hour  after  tliat  time,  this  hour  forms  no  part 
of  the  "  time  appointed  "  (see  the  exact  words  of  the  rule), 
(s)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  1. 

(t)  Monks  V.  Jackson  (1876),  1  C.  P.  D.  683.  This  was  a  case  of  an  election 
of  a  councillor  of  a  ward  in  a  horough. 

{u)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part.  I.,  r.  5. 

(?;)  Ibid. 

(a)  Burgoyne  v.  Collins  (1882),  8  Q.  B.  D.  450.  This  was  a  case  of  an  election 
of  a  councillor  for  a  borough  not  divided  into  wards. 

(6)  "  Abode  "  for  this  purpose  means  "place  of  residence  "  (E.  v.  Hammond  (1852), 
17  Q.  B.  772,  781  ;  compare  Allen  v.  Greensill  (1847),  4  C.  B.  100).  It  is  essential 
that  it  should  be  truly  stated  {R.  v.  Deighton  (1844),  5  Q.  B.  896  ;  R.  v.  Coward 
(1851),  16  Q.  B.  819).  The  actual  situation  of  the  house  must  be  described 
sufficiently  to  identify  it  (Soper  v.  Basingstoke  Corporation  (1877),  2  C.  P.  D.  440  ; 
R.  V.  Gregory  (1853),  1  E.  <&;  B.  600).  But  a  man  may  have  two  residences,  either 
of  which  mav  be  given  as  his  place  of  abode  {Bond  v.  St.  George's,  Hanover  Square^ 
{Overseers)  (1870),  L.  R.  6  C.  P.  312). 

(c)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  6. 

(d)  Ibid. 

(e)  Mather  v.  Brown  (1876),  1  C.  P.  D.  596.  This  was  a  case  of  an  election 
of  a  councillor  of  a  ward.  The  fact  that  the  candidate  was  described  as  "  Mather, 
Robert  V.,"  instead  of  "  Mather,  Robert  Vicars,"  was  held  a  fatal  objection.  But  an 
abbreviation  which  everyone  will  understand,  such  as  "  Wm.  "  for  "  William,"  is 
permissible.  It  must  not,  however,  be  taken  that  any  abbreviation  will  suffice 
{Henry  v.  Armitage  (1883),  12  Q.  B.  D.  257,  C.  A.  This  was  a  case  of  an  election  of 
a  councillor  of  a  ward  in  a  borough).  A  mere  misspelling  of  a  name  not  calculated 
to  mislead  any  elector  does  not  give  good  ground  for  objection  {Miller  v.  Everton 
(1895),  11  T.  L.  R.  364.   This  was  a  case  of  an  election  of  a  councillor  of  a  ward. 

also  R.  V.  Plenty  (1869),  9  B.  &  S.  386,  and  R.  v.  Bradley  (1861),  3  E.  &  E. 
634). 

(/)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part.  I.,  r.  6. 

((/)  On   the  principle  of  expressio  unius   exclusio  alterius  {Bowden  v.  Besley 
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that  their  names  should  be  given  in  the  precise  form  of  the  ^^^t- 
register  (/i).  _  _     _  ParUa- 

The  same  candidate  may  be  nominated  by  as  many  nomination  mentary. 
papers  as  he  pleases ;  and  if  any  one  nomination  paper  is  duly 
filled  in  and  subscribed,  it  will  suffice  (i). 

The  name  of  the  candidate  may  be  filled  in  after  the  proposer 
and  seconder  have  signed  the  nomination  paper  {k),  but  no  alteration 
must  be  made  after  its  delivery  to  the  returning  officer,  unless  by 
the  consent  of  all  the  subscribers  (I). 

547.  The  candidate  nominated  by  each  nomination  paper  and  his  Who  may  be 
proposer  and  seconder,  and  one  other  person  selected  by  the  candi-  QQ^jnation^^ 
date,  but  no  other  person,  may,  except  for  the  purpose  of  assist- 
ing the  returning  officer,  attend  the  proceedings  during  the  time 
appointed  for  the  election  (m). 

548.  If  after  the  expiration  of  one  hour  after  the  time  appointed  Declaration 
for  the  election  no  more  candidates  stand  nominated  than  there  are  election 
vacancies  to  be  filled  up,  the  returning  officer  must  forthwith  ^^"^^  ' 
declare  the  candidates  who  may  stand  nominated  to  be  elected  and 

return  their  names  to  the  Clerk  of  the  Crown  in  Chancery ;  but  if 
at  the  expiration  of  such  hour  more  candidates  stand  nominated 
than  there  are  vacancies  be  filled  up,  the  returning  officer  must 
adjourn  the  election  and  take  a  poll(w). 

(1888)^  21  Q.  B.  D.  309.    This  was  a  case  of  an  election  of  a  councillor  for  a 
ward). 

(/i)  Bowden  v.  Besleij  (1888),  21  Q.  B.  D.  309;  and  compare  Moorhouse  v.  Linney 
(1885),  15  Q.  B.  D.  273,  which  was  another  case  of  an  election  of  councillors  for  a 
ward.  Where  the  proposer  in  a  county  council  election  added  the  word  "junior  " 
to  the  end  of  his  name,  in  accordance  with  his  usual  practice,  though  his  father 
was  dead,  this  did  not  invalidate  the  nomination  {Gledhill  v.  Crowther  (1889),  23 
Q.  B.  D.  136)  ;  and  where,  in  an  election  of  a  councillor  of  a  ward,  the  assentor's 
name  was  correctly  signed,  but  the  printer  of  the  burgess  roll  had  incorrectly 
divided  one  of  his  names  into  two  parts,  the  nomination  was  held  good  {Harding 
V.  Cornwell  (1889),  60  L.  T.  959).  But  the  giving  of  the  wrong  number 
has  been  held  to  invalidate  the  nomination  {Gothard  v.  Clarke  (1880),  5  C.  P.  D. 
253.    This  was  a  case  of  an  election  of  a  councillor  of  a  ward). 

(i)  See  Northcote  v.  Pulsford  (1875),  L.  R.  10  C.  P.  476  (a  case  of  an  election 
of  councillors  of  a  ward).  Certain  rules  were  cited  in  the  course  of  the  case  which 
were  held  not  to  apply  to  municipal  cases.  See  p.  342,  post,  for  nomination  in 
municipal  elections. 

(k)  Cox  V.  Davies,  [1898]  2  Q.  B.  202.  This  was  a  case  of  an  election  of  a 
rural  district  councillor. 

(I)  Harmon  v.  Park  (1881),  7  Q.  B.  D.  369.  This  was  a  case  of  an  election 
of  a  councillor  of  a  ward,  and  an  alteration  was  made  after  delivery  to  the  town 
clerk  by  substituting  another  burgess  as  proposer  in  the  absence  of  the  seconder 
and  assenting  burgesses.  See,  however,  the  case  of  Howes  v.  Turner  (1876),  1 
C.  P.  D.  670,  where  an  alteration  made  after  delivery  of  the  nomination  paper  to 
the  town  clerk  to  correct  a  supposed  mistake  ex  nimium  cautela  was  held  in  itself 
unobjectionable,  though  the  election  was  avoided  owing  to  the  town  clerk  having 
named  the  wrong  day  for  delivery  of  nomination  papers  and  having  thereby 
Tnislccl  tliG  clsctors 

(m)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  L,  r.  8. 

(n)  Ibid.,  s.  1.  If  the  returning  officer  has  decided  the  nomination  papers  to  be 
validly  filled  in  and  subscribed,  he  seems  to  be  regarded  as  functus  officio.  See 
Pritchard  v.  Bangor  Corporation  (1888),  13  App.  Cas.  241.  This  was  the  case 
of  an  election  of  a  councillor  of  a  ward.  All  this  is  of  course  subject  to  what 
follows  (see  p.  277,  post)  as  to  the  security  to  be  given  for  the  returning  officer's 
expenses.    As  to  the  poll,  see  p.  305,  post. 
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Sect.  1.        549.  A  candidate  may  during  the  time  appointed  for  the 
Parlia-     election,  but  not  afterwards,  withdraw  from  his  candidature  by 
mentary.    giving  a  notice  of  withdrawal,  signed  by  him,  to  the  returning 
Withdrawal    officer.    The  proposer  of  a  candidate  nominated  in  his  absence 
of  candidate,   out  of  the  United  Kingdom  may  withdraw  such  candidate  by 
a  written  notice  signed  by  him  and  delivered  to  the  returning 
officer,  together  with  a  written  declaration  of  such  absence  of  the 
candidate  (o). 

If  any  candidate  nominated  during  the  time  appointed  for  the 
election  is  duly  withdrawn,  the  returning  officer  must  give  public 
notice  of  the  name  of  such  candidate  and  of  the  names  of  the 
persons  who  subscribed  his  nomination  paper,  as  well  as  of  the 
candidates  who  stood  nominated  or  were  elected  (a). 

550.  The  returning  officer  must,  on  the  nomination  paper  being 
delivered  to  him,  forthwith  publish  notice  of  the  name  of  the  person 
nominated  as  a  candidate  and  his  proposer  and  seconder  by 
placarding,  or  causing  to  be  placarded,  the  names  of  the  candidate 
and  his  proposer  and  seconder  in  a  conspicuous  position  outside 
the  building  in  which  the  room  appointed  for  the  election  is 
situate  (h). 

Objections  to  551.  A  person  is  not  entitled  to  have  his  name  inserted  in  any 
nomination  ballot  paper  as  a  candidate  unless  he  has  been  nominated  in  the 
papers.  prescribed  manner,  and  every  person  whose  nomination  paper  has 
been  delivered  to  the  returning  officer  during  the  time  appointed 
for  the  election  must  be  deemed  to  have  been  nominated  in  the 
prescribed  manner,  unless  objection  is  made  to  his  nomination 
paper  by  the  returning  officer  or  some  other  person  before  the 
expiration  of  the  time  appointed  for  the  election  or  within  one 
hour  afterwards  (c) . 

The  returning  officer  must  decide  (d)  on  the  validity  of  every 
objection  made  to  a  nomination  paper ;  and  his  decision,  if  disallow- 
ing the  objection,  is  final,  but,  if  allowing  the  same,  is  subject  to 
reversal  on  petition  questioning  the  election  or  return  (e).  A  dis- 
qualification which  does  not  appear  on  the  face  of  the  nomination 
paper  does  not  make  the  nomination  paper  bad  (/). 


,  (o)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  1. 

(a)  Ibid.,  Sched.  I.,  Part  I.,  r.  10. 

(b)  Ibid.,  r.  11. 

(c)  Ibid.,  r.  12. 

(d)  If  his  decision  relates  to  the  description  of  the  candidate  being  insufficient 
or  not  in  compliance  with  the  rule,  it  must  be  given  immediately  after  the  delivery 
of  the  nomination  paper  (Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I., 
r.  6),  but  if  the  ground  of  his  objection  does  not  fall  within  this  category,  his 
decision  may  be  given  at  any  time  within  the  hour  after  the  time  appointed  for 
the  election  {ibid.,  r.  12).  Compare  Pritchard  v.  Bangor  Corporation  (1888), 
13  App.  Cas.  241  ;  Howes  v.  Twwr  (1876),  1  C.  P.  D.  670  ;  Glare  Eastern  Division 
Case  (1892),  4  O'M.  &  H.  162,  164  ;  Davies  v.  Kensington  {Lord)  (1874),  L.  R.  9 
C.  P.  720 ;  Harford  v.  Linskey,  [1899]  1  Q.  B.  852. 

(e)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  13. 

(/)  See  Hobbs  v.  Morey,  [1904]  1  K.  B.  74  (a  municipal  election  case),  and 
compare  Brown  v.  Benn  (1889),  53  J.  P.  167,  and  Boyce  v.  White  (1905),  92  L.  T. 
240. 
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552.  If  the  nomination  is  interrupted  or  obstructed  by  any  riot 
or  open  violence  the  returning  officer,  or  his  lawful  deputy,  must 
adjourn  the  nomination  at  the  particular  place  at  which  such  inter- 
ruption or  obstruction  has  happened  until  the  following  day,  and  if 
necessary  must  further  adjourn  such  nomination  until  such  inter- 
ruption or  obstruction  has  ceased,  when  the  returning  officer  or  his 
deputy  must  again  proceed  with  the  business  of  the  nomination  at 
the  place  at  which  the  same  may  have  been  interrupted  or 
obstructed,  and  the  day  on  which  the  business  of  the  nomination 
has  been  concluded  is  to  be  deemed  to  have  been  the  day  fixed  for 
the  election,  and  the  commencement  of  the  poll  is  to  be  regulated 
accordingly.  This,  however,  does  not  authorise  an  adjournment  to 
a  Sunday,  and  if  the  day  to  which  the  adjournment  would  otherwise 
be  made  happens  to  be  a  Sunday,  Good  Friday,  or  Christmas  Day, 
that  day  or  days  must  be  passed  over,  and  the  following  day  is  the 
day  to  which  the  adjournment  must  be  mside(g). 

553.  The  returning  officer  is  entitled  to  his  reasonable  charges.  Charges  of 
not  exceeding  the  amounts  prescribed  by  law,  in  respect  of  services  q^"™^"^ 
and  expenses  of  certain  services  properly  rendered  or  incurred  by 

him  for  the  purposes  of  the  election,  and  he  may,  if  he  think  fit, 
require  security  to  be  given  for  these  charges  (h). 

Where  security  is  required  by  the  returning  officer  it  is  to  be 
apportioned  and  given  as  follows : — (1)  At  the  end  of  the  two  hours 
appointed  for  the  election  the  returning  officer  must  forthwith 
declare  the  number  of  the  candidates  who  stand  nominated,  and 
must,  if  there  be  more  candidates  nominated  than  there  are 
vacancies  to  be  filled  up,  apportion  equally  among  them  the  total 
amount  of  the  required  security  (i) ;  (2)  within  one  hour  after  the 
end  of  the  two  hours  aforesaid  security  must  be  given  by  or  in 
respect  of  each  candidate  then  standing  nominated  for  the  amount 
so  apportioned  to  him ;  (3)  if  in  the  case  of  any  candidate  security 
is  not  thus  given  or  tendered,  he  is  to  be  deemed  to  be  withdrawn ; 
(4)  a  tender  of  security  in  respect  of  any  candidate  may  be  made 
by  any  person  ;  (5)  security  may  be  given  by  deposit  of  any  legal 
tender  or  of  notes  of  any  bank  being  commonly  current  in  the 
county  or  borough  for  which  the  election  is  held,  or,  with  the  con- 
sent of  the  returning  officer,  in  any  other  manner ;  (6)  the  balance, 
if  any,  of  a  deposit  beyond  the  amount  to  which  the  returning 
officer  is  entitled  in  respect  of  any  candidate  is  eventually  to  be 
repaid  to  the  person  or  persons  by  whom  the  deposit  was  made  (j). 

It  at  the  end  of  the  two  hours  appointed  for  the  election  not 
more  candidates  stand  nominated  than  there  are  vacancies  to  be 
filled  up,  the  maximum  amount  which  may  be  required  as  security 
is  £25  (k). 


(y)  Parliamentary  Elections  Act,  1835  (5  &  6  Will.  4,  c.  36),  s.  8. 

(h)  Parliamentary  Elections  (Returning  Officers)  Act,  1875  (38  &  39  Vict,  c.  84), 
ss.  2,  3.    As  to  what  expenses  are  chargeable  by  him,  see  p.  333,  post. 

(i)  Ibid. ,  s.  3. 
(j)  Ibid. 

(k)  Ibid.,  Sched.  III. ;  and  Parliamentary  Elections  (Returning  Officers)  Act,  1885 
(48  &  49  Vict.  c.  62),  s.  2,  amending  the  former  enactment. 


Sect.  1. 

Parlia- 
mentary. 

Interruption, 


278 


Elections. 


Sect.  1. 

Parlia- 
mentary. 

University 
elections. 


Freedom  of 
election. 


554.  These  provisions  do  not  apply  to  the  universities  (Z).  There 
a  show  of  hands  is  taken  in  the  first  instance  (m),  but  either  party- 
may  demand  a  poll  (n). 

Stjb-Sect.  9. — Freedom  of  Election  and  the  Prevention  of  Corrwpt  and  Illegal 

Practices. 

(i.)  In  General. 

555.  The  disturbance  of  an  election  by  force  of  arms,  malice, 
or  menaces  is  prohibited  by  a  very  early  statute  (o).  But  all  subjects, 
including  peers,  may  legally  use  their  legitimate  influence  to  per- 
suade the  electors  to  vote  for  such  persons  as  they  think  fit  {p)  ;  and 
the  ordinary  methods  which  prevail  at  election  times  (up  to  and 


{I)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  31 ;  Parliamentary  Elections 
(Returning  Officers)  Act,  1875  (38  &  39  Vict.  c.  84),  s.  8. 

(m)  As  the  statutes  cited  do  not  apply  in  the  case  of  the  universities,  it  is 
necessary  in  their  case  to  have  recourse  to  the  common  law.  See  Heywood, 
Digest  of  the  Law  respecting  County  Elections,  ed.  1812.  It  would  appear  that 
at  common  law  various  forms  of  election  prevailed  in  various  places.  "It  is 
usual,"  says  Heywood,  p.  353,  "  for  the  candidates  to  be  proposed,  and  the 
electors  then  present  proceed  to  the  election,  according  to  the  usage  of  the  place 
or  such  agreement  as  they  make  among  themselves.  ...  In  general  the  election 
is  made  either  by  the  view  or  the  poll.  It  is  made  by  the  view  when  the  general 
inclination  of  the  assembly  in  favour  of  any  particular  candidate  or  candidates  is 
discovered  and  declared  by  the  sheriff,  with  the  consent  of  the  electors  present. 
The  poll  is  the  numbering  the  polls  of  the  electors  who  may  tender  their  votes 
individually,  and  separating  them  from  those  who  have  no  votes.  The  election 
made  by  the  view  may  be  by  voices  or  holding  up  of  hands,  the  collecting  of  the 
friends  of  each  candidate  into  separate  troops  or  bodies,  or  such  other  way  as  has 
been  usual  on  such  occasions,"  In  modern  practice  the  show  of  hands  is  the 
method  adopted.  In  the  case  of  London  University  the  vice-chancellor  must 
proceed  to  election  within  six  days  after  the  receipt  of  the  writ  (Representation  of 
the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  42),  but  with  this  exception  the 
universities  are  not  fettered  as  to  any  exact  date  for  taking  the  show  of  hands. 

{n)  4  Co.  Inst.  48.  Where  a  poll  is  demanded,  it  must  be  given,  even  though 
the  candidate  who  has  been  successful  on  the  show  of  hands  withdraws,  for  the 
candidate  defeated  on  the  show  of  hands  has  not  been  elected  at  all  ( Wexford 
Election  Petition  (18Q9),  3  I.  R.  C.  L.  612). 

(o)  Stat.  (1275)  3  Edw.  1,  Statute  of  Westminster  I.,  c.  5.  This  ancient  statute 
is  headed  "  There  shall  be  no  disturbance  of  free  elections  "  ;  and  it  is  phrased  thus  : 
"And,  because  elections  ought  to  be  free,  the  King  commandeth  upon  great 
forfeiture  that  no  man  by  force  of  arms"  etc.  "Great  forfeiture"  is  explained 
by  Coke  to  mean  "  the  disturbers  to  be  punished  by  grievous  fines  and  imprison- 
ment "  ;  and  he  adds  that  before  the  passing  of  the  statute  the  ancient  maxims  of 
the  law  were  Fiant  electiones  rite  et  libere  sine  interruptione  aliqua  and  Electio 
libera  est  (2  Co.  Inst.  169).  So,  again,  stat.  (1405)  7  Hen.  4,  c.  15,  which  is  headed 
"  The  Manner  of  the  Election  of  Knights  of  Shires  for  a  Parliament,"  enacts  that 
"  they  shall  proceed  to  the  election  freely  and  indifferently,  notwithstanding  any 
request  or  commandment  to  the  contrary."  An  officer  or  man  of  the  Territorial 
Force  is  not  liable  to  any  penalty  or  punishment  for  or  on  account  of  his  absence 
during  the  time  he  is  absent  at  any  election  of  a  member  to  serve  in  Parliament, 
or  during  the  time  he  is  going  to  or  returning  from  such  voting  (Territorial  and 
Reserve  Forces  Act,  1907  (7  Edw.  7,  c.  9),  s.  23  (2) ). 

(p)  Galway  Case  (1872),  2  O'M.  &  H.  46,  54.  Peers,  however,  were  usually, 
until  recently,  careful  in  practice  not  to  interfere  in  elections  in  any  way  owing 
to  a  series  of  resolutions  passed  in  the  House  of  Commons,  beginning  with  one  in 
1641— which  resolutions,  however,  were  abrogated  in  1910,  except  as  regards 
lieutenants  of  counties.  See  Journals  of  the  House  of  Commons,  17  Car.  1, 
10th  December,  1665,  declaring  improper  pressure  brought  by  peers  to  be  a  viola- 
tion of  the  privileges  of  Parliament  and  showing  that  any  letters  from  peers  "  of 
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including  the  day  of  the  poll)  of  persuading  the  electors  by  address-      Sect.  i. 
ing  meetings,  posting  placards,  distributing  handbills  (g*),  and  so  Parlia- 
forth,  are  perfectly  lawful,  subject  to  certain  defined  restrictions  (r),  mentary, 
and  so  long  as  not  incompatible  with  freedom  of  election  (s).  So 
likewise  and  upon  the  same  conditions  the  canvassing  of  voters — 
a  practice  which  has  for  its  chief  end  the  bringing  up  of  every 
supporter  to  the  poll  (a) — or  the  asking  them  to  record  their  votes 
in  favour  of  a  particular  candidate  is  perfectly  lawful  in  itself  (b) . 

556.  Apart  altogether  from  the  question  of  agency,  there  may  General 
be  such  general  corruption  as  will  avoid  the  election  at  common  ^^on-uption. 
law  (c).    Thus,  if  there  is  bribery,  though  not  shown  to  be  in  any 
way  connected  with  the  agents  of  the  candidate,  which  is  so  exten- 
sive as  to  make  it  plain  that  there  has  not  been  a  fair  and  open 
election,  but  a  corrupt  election,  the  return  will  be  avoided  (c?). 

The  policy  and  theory  of  the  law  is  that  every  man  upon  whom 
the  election  franchise  is  conferred  should  judge  for  himself  who  is 
the  best  and  preferable  candidate,  and  give  his  vote  accordingly. 
There  are  some  influences  which  are  called  "due"  influences,  and 
other  influences  which  are  called  "  undue  "  influences.  Among  the 
latter  are  what  are  called  bribery,  treating,  and  oppression,  i.e.  an 
undue  and  improper  pressure  put  upon  a  man.  By  the  common 
law  bribery,  treating,  and  undue  pressure  violate  an  election. 
Therefore  if  it  were  proved  that  there  existed  in  the  constituency 
generally  any  bribery  of  large  extent,  and  that  it  came  from 
unknown  quarters,  that  no  one  could  tell  where  it  had  come  from, 
but  that  people  were  bribed  generally  and  indiscriminately,  or  if  it 
could  be  proved  that  there  was  treating  in  all  directions  on  purpose 
to  influence  voters,  that  houses  were  thrown  open  where  people 
could  get  drink  without  paying  for  it,  by  the  common  law  in  such 
a  case  the  election  would  be  bad,  because  it  would  have  been 
carried  on  contrary  to  the  policy  of  the  law  (e). 

The  election  in  such  a  case  is  bad,  however  innocent  the  candidate 


that  nature  "  necessarily  do  tend  to  sucli  a  violation  of  privileges.  A  sessional 
order  confirming  this  position  was  invariably  passed  until  February,  1910,  when 
it  was  amended  as  above  stated  {Times  for  22nd.  February,  1910). 

{q)  See  fFigan  Case  (1881),  4  O'M.  &  H.  1,  8  ;  and  compare  Stepney  Case  (1886), 
4  O'M.  &  H.  34,  55,  where,  although  the  judges  differed  in  their  view  on  the  point 
before  them,  the  view  of  both  supports  what  is  stated  in  the  text. 

(r)  Illegal  -pvactices,  mala  proMbita,  a  principal  object  of  the  prohibition  of  which 
is  the  prevention  of  waste  of  money  at  elections  (see  Stepney  Borough  Case  (1892), 
4  O'M.  &  H.  178,  per  Cave,  J.,  at  p.  179),  are  to  be  distinguished  from  corrupt 
practices,  mala  in  se,  and  their  consec[uences  are  different  (Corrupt  and  Illegal 
Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  ss.  4—6,  10,  11).  But 
neither  of  these  statutory  offences  as  such  can  in  any  circumstances  make  the 
candidate  lose  his  seat  unless  committed  by  him  or  his  agents,  whereas  general 
corruption  or  general  intimidation,  as  explained  in  the  following  pages,  may  avoid 
the  election  in  certain  circumstances  although  the  candidate  and  his  agents  may 
be  altogether  innocent. 

(s)  Corrupt  practices  tinder  the  Act  and  general  corruption  or  general  intimi- 
dation at  common  law  are  all  regarded  as  incompatible  with  freedom  of  election. 
a)  As  to  bringing  supporters  up  to  the  poll  in  vehicles  etc.,  see  pp.  293,  303,post. 
h)  See  Elgin  and  Nairn  Case  (1895),  5  O'M.  &  H.  1,  15. 

(c)  Lichfield  Case  (1869),  1  O'M.  &  H.  22,  26. 

(d)  Bridge-water  Case  (1869),  1  O'M.  &  H.  112,  115. 

(e)  Bradford  Case  (1869),  1  O'M.  &  H.  35,  40,  41. 
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may  be,  because  of  the  incapacity  of  the  voters,  by  reason  of  the 
general  corruption,  to  give  valid  and  effective  votes  (/). 

General  treating  falls  under  this  principle  equally  with  general 
bribery  (g),  but  the  court  may  take  into  account  the  fact  that  the 
inducement  in  the  case  of  treating  is  of  a  more  temporary  nature 
than  in  the  case  of  bribery  (/t). 

But  corruption  must  have  been  in  favour  of  the  person  who  was 
elected  (i).  The  court  in  each  case  will  look  to  the  particular 
circumstances,  and  especially  to  the  absolute  majority  obtained, 
to  see  whether  the  result  might  have  been  affected  by  the  corruption 
proved  (k). 

557.  "Where  intimidation  is  so  general  and  extensive  in  its 
operation  that  it  cannot  be  said  that  the  polling  is  a  fair  repre- 
sentation of  the  opinion  of  the  constituency,  the  election  will  be 
void  (Z),  but  it  must  be  established  that  men  of  ordinary  nerve 
and  courage  have  been  prevented  from  voting  (m). 

If  the  intimidation  is  local  or  partial,  the  election  will  not  be  set 
aside  by  reason  of  it  (n).  Where  one  man  through  fear  abstains 
from  voting,  this  is  not  enough  (o).  But  when  the  intimidation 
is  general,  the  onus  lies  upon  the  constituency  incriminated  to 
show  that  the  gross  amount  of  the  intimidation  could  not  possibly 
have  affected  the  result  (p).  If  it  is  shown  that  the  return  could 
not  have  been  affected,  the  election  will  be  allowed  to  stand  (q) ;  but 
it  is  not  sufficient  merely  to  prove  that  it  has  not  been  in  fact 
affected  (r). 

(/)  Beverley  Case  (1869),  1  O'M.  &  H.,  143,  149.  Persons  who  supply  beer  etc., 
knowing  that  candidates  intend  to  use  it  for  treating,  cannot  recover  the  price 
(see  Ward  v.  Nanney  (1828),  3  C.  &  P.  399  ;  RiUans  v.  Crichett  (1798),  1 
Bos.  &  P.  264  ;  Hughes  v.  Marshall  (1831),  2  Cr.  &  J.  118  ;  Lofthouse  v.  Wharton 
(1808),  1  Camp.  550,  n.). 

{g)  St.  Ives  Case  (1875),  3  O'M.  &  H.  13 ;  Bradford  Case  (1869)1  O'M.  &  H.  35. 
As  to  a  report  to  the  Speaker  upon  the  question  whether  corrupt  practices  have 
"  extensively  prevailed "  within  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51),  s.  11  (a),  see  Maidstone  Borough  Case  (1901),  5 
O'M.  &  H.  149,  153. 

{h)  Tamworth  Case  (1869),  1  O'M.  &  H.  75,  85. 

[i)  Ipswich  Case  (1886),  4  O'M.  &  H.  70, 71.  Compare  Sligo  Case  (1869),  1  O'M.  & 
H.  300. 

(k)  The  absolute  majority  obtained  is  an  important  ingredient  in  deciding  this. 
The  corruption  of  ten  or  twelve  where  no  agency  is  proved  might  be  very 
important  when  there  is  a  majority  of  twelve,  but  is  certainly  not  so  important 
when  there  is  a  majority  of  sixty,  still  less  when  it  is  as  large  as  a  hundred  or  a 
thousand  or  more  {Ipswich  Case,  supra,  at  p.  72).  The  giving  of  ten  gallons 
or  so  of  beer  in  a  constituency  of  2,600  people,  even  if  it  were  given  for  the 
purpose  of  influencing  their  votes,  cannot  be  general  treating  {per  Cave,  J., 
Pontefract  Case  (1893),  Day,  125,  129). 

(l)  North  Durham  Case  (1874),  2  O'M.  &  H.  152,  157;  Stafford  Case  (1869), 
1  O'M.  &  H.  228,  229 ;  Thornbury  Case  (1886),  4  O'M.  &  H.  65,  67.  Compare 
Ipswich  Case,  supra. 

(m)  Salford  Case  (1869),  1  O'M.  &  H.  133,  141. 

{n)  North  Durham  Case,  supra. 

(o)  East  Clare  Case  (1892),  Day,  161,  165. 

( p)  North  Durham  Case,  supra. 

(q)  Ibid.,  if  the  case  is  read  according  to  the  maxim  Expressio  unius  exclusio 
alterius.  And  compare  the  reasoning  in  the  analogous  cases  of  general  corruption 
{Ipswich  Case,  supra  ;  Pontefract  Case  (1893),  Day,  125). 

{r)  The  rights  of  the  minority  to  express  themselves  at  the  poll  must  be 
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Spiritual  undue  influence  falls  within  the  principle  of  the  law  of  Sect.  i. 
general  intimidation  (s).  Parlia- 

To  put  general  intimidation  upon  a  parallel  with  general  bribery  mentary. 
or  general  treating,  it  must  be  shown  to  spread  over  such  an  extent 
of  ground  and  to  permeate  through  the  community  to  such  an 
extent  that  the  tribunal  is  satisfied  that  freedom  of  election  had 
ceased  to  exist  in  consequence  thereof  (t). 

(ii.)  Corrupt  Practices. 

558.  "  Corrupt  practices  "  and  "  illegal  practices  "  are  technical  Corrupt  and 
terms  to  denote  particular  offences  defined  by  Act  of  Parlia-  iH^gfi 
ment  (a).    If  any  candidate  has  been  guilty,  either  personally  (b)  or 

by  his  agents  (c),  of  a  corrupt  or  illegal  practice,  the  election  may 
be  avoided  thereby. 

559.  Bribery  is  a  corrupt  practice  (d).    The  following  persons  Bribery, 
are  deemed  to  be  guilty  of  bribery  : — 

(1)  Every  person  who  directly  or  indirectly,  by  himself  (e)  or  by 

upheld  {Drogheda  Case  (1869),  1  O'M.  &  H.  252,  255  ;  Stafford  Case,  supra). 
It  is  a  mistake  to  suppose  that  where  general  iindue  influence  exists  it  must 
further  be  shown  that  the  result  of  the  election  has  in  fact  been  affected 
thereby  {South  Meath  Case  (1892),  Day,  132,  140).  But  for  the  principle  of  the 
parliamentary  committees  see  Coventry  Case  (1833),  Per.  &  Kn.  335  ;  and 
compare  the  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  26. 

(s)  South  Meath  Case,  supra  ;  North  Meath  Case  (1892),  Dav,  141. 

{t)  Drogheda  Case  (1869),  1  O'M.  &  H.  252,  258.  The  Irish  court  in  this  case 
approved  the  expression  "the  communism  of  intimidation,"  which  covmsel  had 
used,  in  the  sense  explained  in  the  text.  In  the  Staleyhridge  Case  (1869),  1 
O'M.  &  H.  66,  72,  the  law  is  thus  summed  up  :  "  In  order  to  avoid  an  election  on 
the  ground  of  intimidation  and  undue  influence,  it  must  be  shown  either  that 
(1)  the  rioting  or  violence  was  instigated  by  the  candidate  or  his  agents,  for  whom 
he  is  responsible  [as  to  which  case  see  p.  291,  posf],  or  that  (2)  it  prevailed  to 
such  an  extent  as  to  prevent  the  election  from  being  an  entirely  free  election." 
The  parliamentary  committees  had  acted  on  a  similar  principle.  See  Nottingham 
Case  (1802),  1  Peck.  77.  Compare  Ilchester  Case  (1803),  1  Peck.  302;  and  see 
Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  26. 

(a)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51)  ; 
and  compare  Corrupt  Practices  Prevention  Act,  1854  (17  &  18  Vict.  c.  102),  ayd 
Corrupt  and  Illegal  Practices  Prevention  Act,  1895  (58  &  59  Vict.  c.  40).  These 
Acts,  including  the  provisions  about  election  expenses,  seem  to  apply  to  university 
parliamentary  elections.  See  s.  38  of  the  Act  of  1854  and  s.  64  of  the  Act  of  1883. 

(&)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
ss.  4,  11. 

(c)  Ibid.,  ss.  6,  11. 

(d)  Ibid.,  s.  3.  Also  bribery  was,  and  still  is,  notwithstanding  the  statutes,  an 
offence  at  common  law.  But  an  information  for  bribery  at  common  law  will  be 
cautiously  granted  since  the  additional  penalties  provided  by  statute  {R.  v.  Pitt 
(1762),  1  Wm.  Bl.  380).  The  election  might  be  avoided  for  a  single  act  of  bribery 
at  common  law  if  brought  home  to  the  candidate  himself.  See  1  Bl.  Com. 
(ed.  1844),  p.  179. 

As  to  the  circumstances  in  which  "  general "  bribery  at  common  law  will  avoid  an 
election  in  spite  of  the  innocence  of  the  candidate  and  his  agents,  see  p.  279,  ante. 

(e)  Personal  corruption  ought  not  to  be  charged  except  upon  good  grounds 
{Tewkesbury  Case  (1880),  3  O'M.  &  H.  97,  99  ;  compare  Canterbury  Case  (1880),  3 
O'M.  &  H.  103,  104),  otherwise  the  petitioner  will  be  mulcted  in  costs  {Salisbury 
Case  (1880),  3_0'M.  &  H.  130,  131  ;  Sandwich  Case  {1880),  3  O'M.  &  H.  158,  160). 
Where  a  candidate  in  person  gives  tickets  to  voters,  which  tickets  are  exchange- 
able for  money  when  presented  to  that  candidate's  agent,  the  court  may  And 
such  agent  personally  guilty  of  bribery  {Canterbury  Case  (1853),  2  Pow.  E.  &  D. 
14,  15).    In  that  case  each  voter  was  allowed  to  name  tAvo  others  for  coloured 
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Sect.  1.     any  other  person  on  his  behalf  (/),  gives,  lends  (g),  or  agrees  to 
Parlia-     give  or  lend,  or  offers  (/i),  procures,  or  promises  to  procure  or  to 
mentary.    endeavour  to  procure,  any  money  or  valuable  consideration  (i)  to  or 


tickets,  and  the  parliamentary  committee  avoided  the  election.  Where  the  candi- 
date has  not  appointed  another  person  as  election  agent,  it  is  the  more  easy  to 
establish  personal  bribery  against  that  candidate  {Gashel  Case  (1869),  1  O'M.  &  H. 
286,  288). 

( / )  For  the  parliamentary  common  law  of  agency  which  prevails  in  this 
connection,  see  p.  269,  ante. 

(g)  Loans  to  voters  were  held  by  a  parliamentary  committee  to  be  in  certain 
circumstances  bribery  {Lyme-Begis  Case  (1848),  1  Pow.  R.  &  D.  25,  38).  Bribery 
by  loan  is  but  colour,  and  is  really  bribery  by  gift  (5  Com.  Dig.  (ed.  1822), 
tit.  Parliament,  D  10).    As  to  "  colour,"  see  p.  287,  post. 

{h)  An  offer  to  bribe  is  as  bad  as  actual  bribery,  but  it  is  more  difficult  to 
prove  {Coventry  Case  (1869),  1  O'M.  &  H.  97,  107).  The  presence  of  the  word 
"  offers  "  in  this  section  resolves  the  uncertainty  entertained  by  the  parliamentary 
committees.  See  Ipswich  Case  (1835),  Kn.  &  Omb.  332,  388) ;  and  compare  Wigion 
Burghs  Case  (1853),  2  Pow.  R.  &  D.  133,  135,  where  an  offer  of  a  bribe  was  not 
considered  sufficient  to  invalidate  the  election.  The  Aylesbury  Case  (1859), 
Wolf.  &  B.  10,  16,  was  inconclusive. 

(i)  Valuable  consideration  may  of  course  be  of  many  kinds.  In  old  days  the 
equivalent  of  money  was  frequently  given  in  a  form  hardly  distinguishable  from 
money  itself ;  e.g.,  see  the  Canterbury  Case  (1853),  2  Pow.  R.  &  D.  14,  15. 
Compare  Hertford  Case  (1833),  Cockb.  &  Rowe,  184 ';  Oxford  Case  (1833),  Cockb. 
&  Rowe,  139.  See  also  Sulston  v.  Norton  (1761),  3  Burr.  1235,  where  a  voter  was 
given  five  guineas  to  vote  for  certain  candidates,  but  gave  a  note  in  exchange  for 
it,  but  the  donor  of  the  money  gave  him  a  counter-note  obliging  himself  to  give 
up  the  former  note  when  the  condition  should  be  performed.  Lord  Mansfield, 
C.J.,  said  :  "This  is  a  gift.  The  note  and  all  the  rest  is  mere  evasion,  colour, 
disguise,  and  device  to  evade  the  law."  See  also  Webb  v.  Smith  (1838),  4  Bing. 
(n.  c.)  373. 

Corrupt  payment  of  another  candidate's  expenses,  if  made  to  secure  his  influence, 
is  illegal  ;  but  payment  of  another  candidate's  expenses,  if  made  in  order  to  serve 
the  party  to  which  both  belong,  is  innocent  {Coventry  Case,  supra,  at  p.  100). 

Taking  a  burdensome  share  in  a  building  society  in  order  to'  relieve  a  voter  and 
thereby  to  induce  him  to  vote  is  bribery  (Spencer  y.  Harrison  (1880),  44  L.  T.  283). 

A  promise  that  the  voter  "  shall  be  no  loser  "  by  his  coming  to  vote  is  an  act  of 
corruption  {Staleybridge  Case  (1869),  1  O'M.  &  H.  66,  67). 

Paying  a  man's  debts  to  release  him  from  the  slieriff,  and  so  to  enable  him  to 
vote,  was  held  to  be  bribery  {Londonderry  Case  (1869),  1  O'M.  &  H.  274,  275). 

Permission  to  shoot  rabbits  on  the  candidate's  estate  was  held  to  be  bribery 
{Launceston  Case  (1874),  2  O'M.  &  H.  129, 133). 

Payment  of  a  substitute  to  do  the  voter's  work  while  he  voted  was  held  to  be 
corrupt  {Plymouth  Case  (1880),  3  O'M.  &  H.  107,  108). 

Forgiveness  of  rent  was  considered  corrupt  upon  the  facts  of  a  particular  case 
{Ipswich  Case  (1857),  Wolf.  &  D.  173,  178). 

A  cask  of  ale  sent  by  a  brewer  to  a  publican  was  held  to  be  bribery 
(Huddersfield  Case  (1859),  Wolf.  &  B.  28,  36). 

Treating  will  not  as  a  rule  be  regarded  as  bribery,  if  it  takes  the  form  of 
refreshment  to  be  consumed  at  the  moment,  and  not  pocketed  or  reserved  for  future 
enjoyment,  small  quantities  of  meat  and  drink.  But  it  will  depend  on  circum- 
stances. "  A  liungry  creature  will  go  into  the  trap  for  a  bait  at  which  the  well- 
fed  one  will  turn  up  his  nose  with  disdain"  {Bodmin  Case (1869),  1  O'M.  &  H.  117, 
per  WiLLES,  J.,  at  p.  125.  See  the  whole  judgment,  where  the  distinction  between 
treating  and  bribery  is  discussed  at  length,  and  illustrated  by  the  judge's  oath  "  not 
to  take  any  gift  from  any  man  who  may  have  plea  pending  before  him  unless  it  be 
meat  or  drink,  and  that  of  small  value  "). 

Treating  is  a  separate  and  in  some  respects  a  less  serious  offence,  and  is  the 
subject  of  special  enactment,  namely,  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51),  s.  3.    See  p.  289,  post. 

When  the  valuable  consideration  takes  the  form  of  an  office  or  place,  it  is 
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for  any  voter  (k),  or  to  or  for  any  person  on  behalf  of  any  voter,  or  Sect.  i. 
to  or  for  any  other  person,  in  order  to  induce  (I)  any  voter  to  vote  Parlia- 

 ~ — —   • —  iiiGiitsiry 

rather  a  matter  to  be  considered  under  the  next  sub-section.    And  see  Waterford   

Case  (1870),  2  O'M.  &  H.  24,  25. 

{k)  A  voter  is  a  person  who  has  or  who  claims  to  have  any  right  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  Parliament  (Corrupt  Practices 
Prevention  Act,  1854  (17  &  18  Vict.  c.  102),  s.  38).  It  was  long  ago  held  that  it 
was  immaterial  whether  the  party  corrupted  had  a  right  to  vote  or  not,  if  the  person 
corrupting  him  thought  that  he  had  such  a  right  {Lilly  v.  Come  (1774),  1  Selwyn, 
Nisi  Prius  (ed.  1810),  p.  678,  n.).  The  practice  before  the  old  parliamentary 
committees  was  not  clear.  See  Boston  Case  (1803),  1  Peck.  434,  438.  Under  the 
section  above  cited  it  has  been  held  that  a  voter  disqualified  by  non-residence 
under  the  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  79, 
may  nevertheless  be  the  object  of  bribery  {Guildford  Case  (1869),  1  O'M.  &  H. 
13,  14,  15).  If,  however,  the  voter  does  not  "claim"  a  vote,  but  merely  receives 
the  money  and  says  nothing — e.g. ,  in  the  case  of  bribery  by  post  where  the  letter 
is  not  answered — the  section  would  not  appear  to  include  this  case  ;  and  the  law  as 
laid  down  in  Lilly  v.  Come,  supra,  must  accordingly  be  thus  far  modified. 

{I)  If  the  act  is  done  for  the  purpose  of  so  inducing  the  voter,  it  is  no  answer 
to  say  that  the  bribe  was  unsuccessful  {Henslow  v.  Fawcett  (1835),  3  Ad.  &  El.  51, 
58  ;  Harding  v.  Stokes  (1837),  2  M.  &  W.  233,  235  ;  Sulston  v.  Norton  (1761),  3 
Burr.  1235.  Compare  St.  Ives  Case  (1775),  2  Doug.  El.  Cas.  389,  416,  where,  one 
side  having  unsuccessfully  attempted  to  bribe  a  man,  and  having  in  fact  given 
him  money  for  that  purpose,  his  vote  for  the  other  side  was  said  to  have  been  struck 
off  by  the  parliamentary  committee,  sed  quaere.  The  reason  suggested  was  that  the 
voter  could  not  swear  "  that  he  hath  received  no  money  in  order  to  give  his  vote 
at  that  election  ").  A  similar  result  will  now  be  arrived  at  by  reading  together  the 
present  section  and  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47 
Vict.  c.  51),  ss.  3,  36. 

But  it  is  impossible  to  exclude  the  fact  that  the  alleged  bribe  has  been 
unsuccessful  {Lichfield  Case  (1869),  1  O'M.  &  H.  22,  29).  Stronger  evidence  is 
required  in  such  cases  than  that  which  is  regarded  when  the  bribery  has  been 
successful,  because  of  the  greater  likelihood  of  there  having  been  some  mis- 
understanding {Cheltenham  Case  (1869),  1  O'M.  &  H.  62,  64,  65). 

A  corrupt  motive  must  in  all  cases  be  strictly  proved.  Thus  where  a  voter  was 
taken  back  into  the  employment  of  an  agent  of  the  candidate,  and  the  court 
thought  that  he  probably  would  not  have  been  taken  back  if  he  had  not  voted  for 
that  candidate,  this  was  not  held  to  be  sufficient  proof  of  bribery  {Lichfield  Case, 
supra). 

A  corrupt  motive  in  the  mind  of  the  person  bribed  is  not  enough.  The  ques- 
tion is  as  to  the  intention  of  the  person  who  bribes  him  {Westminster  Case  (1869), 
1  O'M.  &  H.  89,  95). 

Giving  a  voter  a  retainer  to  incapacitate  him  from  voting  for  the  other  side  is 
not  bribery  {Cashel  Case  (1869),  1  O'M.  &  H.  286,  289). 

A  corrupt  payment  of  illegal  expenses  incurred  at  a  previous  election  to  prevent 
people  from  talking  is  illegal  if  the  object  be  to  secure  the  votes  of  those  people 
{Coventry  Case  (1869),  1  O'M.  &  H.  97). 

Where  a  person  called  on  a  certain  woman  just  before  the  election  and  asked 
her  to  take  one  candidate's  bills  out  of  a  window  and  replace  them  by  the  bills  of 
the  other  candidate,  saying  that  he  would  make  it  worth  her  while  to  do  so,  this  was 
held  not  to  be  bribery  {St.  George's  Division  Case  (1896),  5  O'M.  &  H.  89,  90).  If 
a  man  asks  another  to  shout  for  So-and-so  and  says  that  he  will  give  him  a  pot  of 
beer  for  doing  so,  the  court  will  not  consider  that  to  be  bribery  ;  but  if  he  gives 
him  a  guinea — an  inordinate  price  for  a  shout — the  court  would  come  to  an 
opposite  conclusion  {ibid.,  per  Pollock,  B.,  at  p.  91.  Compare  Norwich  Case 
(1871),  2  O'M.  &  H.  38,  42). 

Where  money  was  alleged  to  have  been  distributed  to  non-voters  in  the 
expectation  that  they  would  spend  it  in  drink  at  the  publichouses  and  thus 
indirectly  influence  the  votes  of  the  publicans,  O'Brien,  J.,  in  Ireland,  said  : 
"  Such  a  provision  as  this  was  not  contemplated  as  being  within  the  provisions  of 
the  Act"  {Youghal  Case  (1869),  1  O'M.  &  H.  291,294). 

To  pay  a  man  to  personate  a  voter  was  held  to  be  bribery  by  a  parliamentary 
committee  {Lisburn  Case  (1863),  Wolf.  &  B.  221,  225). 
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Sect.  1,     or  refrain  from  voting,  or  corruptly  (m)  does  any  such  act  as 
Parlia-     aforesaid  on  account  of  such  voter  having  voted  (w)  or  refrained 
mentary.    from  voting  at  any  election  (o). 
Bribery.  (2)  Every  person  who,  directly  or  indirectly,  by  himself  or  by 

any  other  person  on  his  behalf,  gives  or  procures,  or  agrees  to  give 
or  procure,  or  offers,  promises,  or  promises  to  procure  or  to 
endeavour  to  procure  any  ofQce  (p),  place,  or  employment  to  or  for 
any  voter  (q) ,  or  to  or  for  any  person  on  behalf  of  any  voter,  or  to 
or  for  any  other  person,  in  order  to  induce  such  voter  to  vote  or 
refrain  from  voting,  or  corruptly  (r)  does  any  such  act  as  aforesaid  on 
account  of  any  voter  having  voted  or  refrained  from  voting  at  any 
election  (s). 

(3)  Every  person  who  directly  or  indirectly,  by  himself  or  by 
any  other  person  on  his  behalf,  makes  any  such  gift,  loan,  offer, 


(m)  "  Corruptly  "  means  "with,  the  object  and  intention  of  doing  that  which 
the  statute  intended  to  forbid  "  (North  Norfolk  Oase  (1869),  1  O'M.  &  H.  236,  242  ; 
Carrichfergus  Case  (1880),  3  O'M.  &  H.  90).  See  also  Montgomery  Boroughs  Case 
(1892),  as  reported  in  Jelfs  Corrupt  and  Illegal  Practices  Prevention  Acts  (ed.  1905), 
p.  53.  The  vice-chairman  of  one  of  the  respondent's  election  committees  was 
proved  during  a  bout  of  heavy  drinking  to  have  tendered  money  to  a  voter  and  to 
have  asked  the  man  to  vote  for  the  respondent.  Fletcher  Moulton,  Q.C.,  for  the 
petitioner,  argued  that  this  was  bribery  by  an  agent.  Jelf,  Q.C.,for  the  respondent, 
said  that  there  could  be  no  corrupt  motives  where  there  was  no  corrupt  mind,  and 
no  corrupt  mind  where  there  was  no  mind  at  all.  Wills,  J.,  decided  in  favour 
of  the  petitioner,  but  Pollock,  B.,  dissented.  He  put  it  in  this  way.  It  was 
proved  that  this  vice-chairman  was  at  normal  times  an  honest  and  respectable 
man,  trusted  in  business  matters  by  persons  of  all  classes  around  him.  The 
election  agent  had  sworn  that  he  knew  nothing  of  his  habit  of  intemperance  :  it 
was  impossible  to  hold  that  this  man  had  been  made  an  agent  for  bribery  :  if  the 
candidate  and  his  election  agent  had  known  of  his  frailty,  this  very  knowledge 
would  have  prevented  them  from  selecting  him  to  do  one  of  the  very  nicest  acts 
of  criminality  known  to  mankind.  He  therefore  found  as  a  fact  that  there  was 
no  bribery. 

[n)  Bribery  after  the  election  is  a  difficult  charge  to  establish  (Norwich  Case 
(1859),  Wolf.  &  B.  58,  62)  ;  but  if  clearly  made  out  it  is  sufficient  to  avoid  the  elec- 
tion (Harwich  Case  (1880),  3  O'M.  &  H.  61, 70).  Where  a  corrupt  expectation  on  the 
part  of  the  voter  was  followed  by  payment  on  behalf  of  the  candidate,  that  voter's 
vote  was  struck  off  by  a  parliamentary  committee  (Dublin  Case  (1836),  Falc.  & 
Fitz.  88,  204).  And  "  head  money,"  "  market  money,"  and  "  dinner  money  "  paid 
after  the  election  to  voters  in  pursuance  of  an  understanding  avoided  the  election 
(Neivcastle-under-Lyme  Case  (1842),  Bar.  &  Aust.  436,  453  ;  Durham  Case  (1843), 
Bar.  &  Arn.  201,  215). 

(o)  Corrupt  Practices  Prevention  Act,  1854  (17  &  18  Vict.  c.  102),  s.  2  (1)  ; 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  3. 
It  is  to  be  observed  that  the  expression  "  person  "  includes  an  association  or  body 
of  persons,  corporate  or  unincorporate,  and,  where  any  act  is  done  by  any  such 
association  or  body,  the  members  of  such  association  or  body  who  have  taken  part 
in  the  commission  of  such  act  are  liable  to  any  fine  or  punishment  imposed  for 
the  same  by  the  Act  of  1883  {ibid.,  s.  64). 

(p)  A  seat  on  a  town  council  may  be  the  means  of  bribery  within  this 
provision,  because  it  is  an  office  of  honour  and  dignity  and  the  natural  and  fair 
object  of  reasonable  ambition  on  the  part  of  many  electors  ( Waterford  Case  (1870), 
2  O'M.  &  H.  24,  25). 

(q)  A  voter  is  a  person  who  has  or  who  claims  to  have  any  right  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  Parliament  (Corrupt  Practices 
Prevention  Act,  1854  (17  &  18  Vict.  c.  102),  s.  38). 

(r)  "  Corruptly."    See  note  (a),  p.  290,  post. 

(s)  Corrupt  Practices  Act,  1854  (17  &  18  Vict.  c.  102),  s.  2  (2)  ;  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  3. 
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promise,  procurement,  or  agreement  as  aforesaid  to  or  for  any 
person  in  order  to  induce  such  person  to  procure  or  endeavour  to 
procure  the  return  of  any  person  to  serve  in  Parliament  (t),  or  the 
vote  of  any  voter  at  any  election  (a). 

(4)  Every  person  who  upon  or  in  consequence  of  any  such 
gift,  loan,  offer,  promise,  procurement,  or  agreement  procures  or 
engages,  promises,  or  endeavours  to  procure  the  return  of  any  person 
to  serve  in  Parliament,  or  the  vote  of  any  voter  at  any  election  (b) ; 

(5)  Every  person  who  advances  or  pays  or  causes  to  be  paid  Bribery, 
any  money  to  or  to  the  use  of  any  other  person  with  the  intent 

that  such  money  or  any  part  thereof  shall  be  expended  in  bribery 
at  any  election,  or  who  knowingly  pays  or  causes  to  be  paid 
any  money  to  any  person  in  discharge  or  repayment  of  any  money 
wholly  or  in  part  expended  in  bribery  at  any  election  (c).  But 
this  enactment  does  not  extend  to  money  paid  or  agreed  to 
be  paid  for  or  on  account  of  any  legal  expense  of  the  candidate  (d) 
bond  fide  incurred  at  or  concerning  any  election  (e). 

(6)  Every  voter  (/)  who  before  or  during  any  election  directly 
or  indirectly,  by  himself  or  by  any  other  person  on  his  behalf, 
receives,  agrees,  or  contracts  for  {g)  any  money,  gift,  loan,  or  valuable 
consideration,  office,  place,  or  employment  for  himself  or  for 
any  other  person,  for  voting  or  agreeing  to  vote  or  for  refraining 
or  agreeing  to  refrain  from  voting  at  any  election  Qi). 

(7)  Every  person  who  after  any  election  (i)  directly  or  indirectly, 

{t)  Corruption  at  a  test  ballot,  having  for  its  object  to  decide  which  of  two 
persons  should  be  put  forward  by  one  of  the  political  parties  in  the  constituency 
as  the  candidate  of  that  part}',  was  held  to  be  within  this  provision.  The  object 
of  the  test  ballot  was  virtually  to  return  a  member  to  Parliament.  The  election 
was  accordingly  avoided  by  reason  of  such  corruption  {Britt  v.  Robinson  (1870), 
L.  E.  5  C.  P.  503,  509). 

{a)  Corrupt  Practices  Prevention  Act,  1854  (17  &  18  Vict.  c.  102),  s.  2  (3) ; 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  3. 

(6)  Corrupt  Practices  Prevention  Act,  1854  (17  &  18  Vict.  c.  102),  s.  2  (4) ; 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  3. 

(c)  Corrupt  Practices  Prevention  Act,  1854  (17  &  18  Vict.  c.  102),  s.  2  (5) ; 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  3. 

(d)  The  words  "  of  the  candidate  "  are  not  in  the  section,  but  the  proviso  hiis 
been  held  to  relate  merely  to  the  expenses  of  the  candidate.  To  pay  the  expenses 
of  voters  on  condition  of  their  voting  or  abstaining  from  voting  is  unquestionably 
bribery  {Coventry  Case  (1869),  1  O'M.  &  H.  97,  101). 

(e)  Corrupt  Practices  Prevention  Act,  1854  (17  &  18  Vict.  c.  102),  s.  2  (5)  ; 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  3. 

(/)  A  voter  is  a  person  who  has  or  who  claims  to  have  any. right  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  Parliament  (Corrupt  Practices 
Prevention  Act,  1854  (17  &  18  Vict.  c.  102),  s.  38). 

{g)  "  Contracts  for  "  must  be  distinguished  from  "  offers."  The  offer  by  a  voter 
to  sell  his  vote  is  not  an  offence  {Mallow  Case  (1870),  2  O'M.  &  H.  18,  22  ;  see  also 
Ipswich  Case  (1835),  Kn.  &  Omb.  332).  Where  a  person  admitted  that  he  had  been 
offered  money  by  one  side  and  then  offered  to  vote  for  the  other  side  if  that  other 
side  would  give  him  money,  it  was  held  by  a  parliamentary  committee  that  this 
did  not  invalidate  the  vote  which  he  did  give. 

{h)  Corrupt  Practices  Prevention  Act,  1854  (17  &  18  Vict.  c.  102),  s.  3  (1)  ; 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  53. 

{i)  A  bribe  paid  after  the  election  on  account  of  a  voter  having  voted  in  a 
particular  manner,  which  formerly  was  held  to  be  no  offence  within  2  Geo.  2, 
c.  24,  s.  57  {Huntingtower  {Lord)  v.  Gardiner  (1823),  1  B.  &  C.  297  ;  compare 
Brecon  Case  (1871),  2  O'M.  &  H.  43,  44),  if  clearly  established,  is  sufficient  to 
avoid  the  election  {Harwich  Case  (1880),  3  O'M.  &  H.  61,  70).  But  see  Caldicott  v. 
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Sect.  1.     j^y  himself  or  by  any  other  person  on  his  behalf,  receives  any 
Parlia-     money  or  valuable  consideration  on  account  of  any  person  having 
mentary.    voted  or  refrained  from  voting  or  having  induced  any  other  person 
to  vote  or  refrain  from  voting  at  any  election  (k). 

(8)  Any  person  who  either  directly  or  indirectly  corruptly  pays 
any  rate  on  behalf  of  any  ratepayer  for  the  purpose  of  enabling 
him  to  be  registered  as  a  voter,  thereby  to  influence  his  vote  at 
any  future  election,  and  any  candidate  or  other  person  either  directly 
or  indirectly  paying  any  rate  on  behalf  of  any  voter  for  the  purpose 
of  inducing  him  (I)  to  vote  or  refrain  from  voting,  and  any  person  on 
whose  behalf  and  with  whose  privity  any  such  payment  is  made  (m). 

Proof  of  560.  Due  proof  of  a  single  act  of  bribery  by  the  candidate  or 

bribery.  j^-g  agents,  however  insignificant  that  act  may  be,  is  sufficient 
to  invalidate  the  election  (w).  The  judges  are  not  at  liberty  to 
weigh  its  importance  (o),  nor  can  they  allow  any  excuse,  whatever 
the  circumstances  may  be,  such  as  they  can  allow  in  certain  con- 
ditions in  cases  of  treating  or  undue  influence  by  agents  (p). 
For  this  reason  clear  and  unequivocal  proof  is  required  before 
a  case  of  bribery  will  be  held  to  have  been  established  (q).  Suspicion 
is  not  sufficient  (r),  and  the  confession  of  the  person  alleged 
to  have  been  bribed  is  not  conclusive  (s).  Bribery,  however,  may 
be  implied  from  the  circumstances  of  the  case  (t),  and  the  court 
is  not  bound  by  the  strict  practice  applicable  to  criminal  cases, 
but  may  act  on  the  uncorroborated  testimony  of  an  accomplice  (a). 


Worcester  Election  Commissioners  (1907),  21  Cox,  C.  C.  404,  where  Bigham,  J., 
held  that  payments  after  the  close  of  the  poll  must  be  connected  with  an  agree- 
ment or  promise  before. 

(k)  Corrupt  Practices  Prevention  Act,  1854  (17  &  18  Vict.  c.  102),  s.  3  (2)  ; 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  3. 

{I)  It  is  essential  to  prove  that  it  was  done  to  induce  the  voter  to  vote  for  that 
person  on  whose  behalf  the  payment  was  made  (ClieUenham  Case  (1869),  1 
O'M.  &  H.  62,  63).  Where  an  agent  of  the  Liberal  candidate,  believing  a  certain 
person  who  could  not  afford  to  pay  his  rates  to  be  a  Liberal,  paid  that  person's 
rates,  but  said  nothing  to  him  about  his  vote,  this  was  held  not  to  be  within  the 
section  {Oldham  Case  (1869),  1  O'M.  &  H.  151,  165).  But  in  R.  v.  Bridgnorth 
Corporation  (1839),  10  Ad.  &  El.  66,  Denman,  C.J.,  at  p.  69,  said  :  "Payment  of 
rates  to  entitle  a  person  to  be  placed  on  the  burgess  list  under  5  &  6  Will.  4, 
c.  76,  s.  9,  must  be  by  the  party's  own  act,  otherwise  there  would  be  danger  of 
the  most  enormous  bribery." 

,  (m)  Representation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  49  ; 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  3. 
As  to  Scotland,  see  Representation  of  the  People  (Scotland)  Act,  1868  (31  &  32 
Vict.  c.  48),  s.  49.  As  to  corrupt  payment  of  registration  fees  in  Scotch  universi- 
ties, see  Universities  Elections  Amendment  (Scotland)  Act,  1881  (44  &  45  Vict, 
c.  40),  s.  2. 

{n)  Plymouth  Case  (1880),  3  O'M.  &  H.  107,  108  ;  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  4. 

(0)  Shrewsbury  Case  (1870),  2  O'M.  &  H.  36,  37  ;  Norwich  Case  (1871),  2  O'M.  & 
H.  38,  41, 

( p)  See  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict, 
c  51)  s  22 

'  (g)  'Lichfield  Case  (1869),  1  O'M.  &  H.  22,  28. 
(r)  Ibid. 

(s)  Stroud  Case  (1874),  2  O'M.  &  H.  107,  108. 

(1)  Ipswich  Case  (1857),  Wolf.  &  D.  173,  179. 

la)  M'Clory  v.  Wright  (1860),  10  I.  C.  L.  R.  514.    In  a  case  of  bribery  it  was 
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The  court  strips  the  proceeding  in  each  case  of  every  colour,  Sect.  i. 
every  dress,  and  every  shape  to  discover  its  real  and  true  Parlia- 
nature  (&).    Thus  colourable  charity  (c),  colourable  employment  (d),  mentary. 


also  held  in  Ireland  that  the  judge  was  not  bound  to  tell  the  jury  that  they  must 
give  the  alleged  offender  the  benefit  of  any  doubt  which  they  might  entertain 
upon  the  matter  (Magee  v.  Mark  (1861),  11  I.  C.  L.  R.  449).  A  postal  order 
need  not  be  produced  in  order  to  prove  what  was  received  by  the  voter 
when  the  money  was  sent  by  means  of  such  order  {Londonderry  Case  (1886), 
4  O'M.  &  H.  96,  103).  A  note  may  be  given  in  evidence,  though  not  stamped, 
to  prove  bribery  by  means  of  a  colourable  security,  which  security  was  the  note 
in  question  {Dover  v.  Maestaer  (1803),  5  Esp.  92).  Bribery  may  be  made  the 
subject  of  evidence  before  agency  is  proved  if  there  is  a  reasonable  expectation  of 
proving  the  agency  afterwards  (Bristol  Case  (1870),  2  O'M.  &  H.  27,  29  ;  Oidldford 
Case  (1869),  1  O'M.  &  H.  13, 14  ;  and  see  Parliamentary  Elections  Act,  1868  (31  &  32 
Vict.  c.  125),  s.  17).  All  the  circumstances,  such  as  the  independence  of  the 
source  from  which  the  evidence  comes,  are  to  be  taken  into  consideration. 
"People  will  delude  themselves,"  said  Grove,  J.,  "if  they  suppose  that  by 
keeping  within  the  dicta  or  expressions  of  the  judges  they  can  creep  out  of  their 
difficulties.  It  is  virtually  a  conflict  of  intellect.  Corruption  will  try  to  beat 
the  law ;  but,  generally  speaking— and  I  think  in  the  long  run  I  may  say 
universally — the  law  will  end  in  defeating  corruption  "  {Wakefield  Case  (1874),  2 
O'M.  &  H.  100). 

(6)  Belfast  Case  (1869),  1  O'M.  &  H.  281,  284  ;  and  compare  Sulston  v.  Norton 
(1761),  3  Burr.  1235. 

(c)  Bona  fide  charity,  where  impartial,  has  always  been  allowed  {Maldon  Case, 
Wolf.  &  D.  162,  163).  While  colourable  charity  is  a  specious  and  subtle  form  of 
bribery,  it  is  no  crime  for  a  man  simply  to  bestow  gifts  on  his  constituents  {Plymouth 
Case  (1880),  3  O'M.  &  H.  107,  110).  Bramwell,  B.,  in  the  Windsor  Case  (1874),  2 
O'M.  &  H.  88,  said,  at  p.  90  :  "A  man  is  not  to  refrain  from  doing  that  which  he 
legitimately  might  have  done  on  account  of  the  existence  of  a  motive  which  by  itself 
would  have  been  an  illegitimate  motive."  So  it  was  held  also  in  the  Carrickfergus 
Case  (1880),  3  O'M.  &  H.  90 ;  but  Pollock,  B.,  and  Bruce,  J.,  disapproved  this  case, 
and  said  that  the  court  must  take  all  the  facts  into  consideration  and  must  then 
answer  the  question,  "  Was  the  motive  of  the  act  in  question  true  charity,  or  was 
it  done  in  order  to  corrupt  the  minds  of  some  of  the  recipients?"  {St.  George^s 
Division  Case  (1896),  5  O'M.  &  H.  81,  91,  94).  It  is  not  possible  by  any  ex  post 
facto  act  to  make  that  which  was  legal  at  the  time  illegal  and  criminal  {Lichfield 
Division  Case  (1895),  5  O'M.  &  H.  27). 

Though  colourable  charity  by  a  candidate  at  an  election  may  be  bribery,  yet  an 
isolated  case  in  circumstances  of  great  distress  will  probably  not  be  regarded  as 
such  {Windsor  Case  (1869),  1  O'M.  &  H.  1,  2).  A  distribution  of  coals  by  the  candi- 
date's agent  to  persons  who  were  not  suitable  objects  of  charity  has  been  held  to 
be  bribery  {Malcolm  v.  Parry  (1874),  L.  B.  9  C.  P.  610.  Compare  Stafford  Case 
(1869),  1  O'M.  &  H.  228,  230,  where  charity  distributed  by  the  election  agent  was 
held  to  have  been  "  excessive  "). 

Subscriptions  to  charities  are  not  readily  regarded  as  bribery,  though  charity 
may  be  "  stimulated  by  gratitude  or  hope  of  favours  to  come "  ( Westhury  Case 
(1869),  1  O'M.  &  H.  47,  49). 

{d)  Colourable  employment  of  an  excessive  number  of  messengers  who  rendered 
no  adequate  services  for  the  remuneration  given  them  was  held  by  parliamentary 
committees  to  be  bribery  {Cambridge  Case  (1857),  Wolf.  &  D.  28  ;  Oxford  Case 
(1857),  Wolf.  &  D.  106,  109).  The  number  of  paid  messengers  is  now  limited  by 
statute  (Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
Sched.  I.,  Part  I.,  rr.  4—6.    See  pp.  268,  269,  ante). 

Colourable  employment  of  any  person  to  render  valueless  services  avoids  the 
election  {Buxton  v.  Garfit  (1880),  44  L.  T.  287).  Payment  of  wages  for  a  day's 
work  not  done  is  bribery,  especially  where  the  election  agent  is  consulted  on  the 
matter,  and  rosettes  etc.  are  given  to  the  persons  so  paid  {Gravesend  Case  (1880), 
3  O'M.  &  H.  81,  84). 

But  over-payments  made  to  agents  were  held  not  to  be  bribery  in  the  Youghal  Case 
(1869),  1  O'M.  &  H.  291,  296.  Payments  to  voters  for  attending  registration  pro- 
ceedings are  lawful  if  made  bond  fide  for  that  purpose,  b\;t  not  otherwise  {Taunton 
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and  colourable  purchases  (e)  will  all  fail  to  cloak  a  corrupt  act. 
The  court  has  always  refused  to  give  any  exhaustive  definitions  on 
the  subject,  and  has  always  looked  to  the  exact  facts  of  each  case 
to  discover  the  character  of  the  transaction.  The  evidence  neces- 
sary to  establish  bribery  must  not  be  of  a  general  description, 
but  must  show  that  particular  persons  have  been  bribed  (J), 
except  in  the  case  of  general  corruption  so  widespread  that  it  may 
reasonably  be  supposed  to  have  affected  the  result,  in  which  case 
it  would  vitiate  the  election  at  common  law  {g).  General  evidence 
may,  however,  be  given  to  show  what  the  character  of  particular 
acts  has  presumably  been  {h). 

Instances  of  561.  The  payment  to  a  voter  of  his  travelling  expenses  in  order 
bribery.  induce  him  to  vote  is  bribery  {i),  and,  in  certain  conditions, 

an  illegal  practice  {h).     If  it  is  brought  home  to  a  candidate 


Case  (1869),  1  O'M.  &  H.  181).  Bond  fide  employment  of  those  whose  services  a 
man  needs  is  not  bribery,  just  as  it  is  not  bribery  to  give  a  bed  to  a  guest  in  the 
giver's  own  station  of  life  that  he  may  vote  {Penryn  Case  (1869),  1  O'M.  &  H. 
127,  129). 

Payment  of  wages  may  or  may  not  be  bribery  according  to  circumstances.  It 
might  be  charity.  It  would  be  impossible  to  find  that  it  was  corruptly  done 
unless  there  had  been  some  previous  engagement  or  something  else  to  make  that 
wrong  which  would  otherwise  be  right  {Stroud  Case  (1874),  2  O'M.  &  H.  179, 
183). 

The  court  asks  such  questions  as  this  :  "  Can  we  suppose  that  those  who 
employed  the  men  intended  to  neutralise  their  votes?"  It  is  immaterial  whether 
the  object  is  to  gain  over  voters  from  the  other  side  or  to  prevent  them  from  going 
over  to  that  side.  If  the  object  is  to  engage  one  voter  to  vote  for  his  employer 
who  would  otherwise  vote  for  his  opponent,  the  election  will  be  void  {Boston  Case 
(1880),  3  O'M.  &  H.  151, 152). 

(e)  iE.g.,  buying  pigs  or  horses  above  their  value  {Huddersfield  Case  (1859), 
Wolf.  &  B.  28,  32 ;  Cockermouth  Case  (1853),  2  Pow.  R.  &  D.  164,  167),  if  done  to 
influence  votes  {Harwich  Case  (1848),  1  Pow.  E.  &  D.  71,  75).  The  hiring  of 
rooms  for  no  object  has  been  held  to  be  bribery  {Huddersfield  Case,  supra ; 
Cashel  Case  (1869),  1  O'M.  &  H.  286).  Colourable  hiring  of  publichouses  to 
secure  the  votes  of  the  publicans  was  held  to  be  bribery  {Sandwich  Case  (1880),  3 
O'M.  &  H.  158)  ;  likewise  a  colourable  payment  for  the  expenses  of  a  past 
election  {Cashel  Case,  supra). 

(/ )  Thus  a  general  conversation  as  to  a  candidate's  wealth  and  liberality  is  not 
an  offer  to  bribe  {Northallerton  Case  (1869),  1  O'M.  &  H.  167,  168). 

{g)  See  p.  279,  ante ;  and  see  the  common  law  of  bribery  further  discussed, 
Evesham  Case  (1838),  Falc.  &  Fitz.  504,  518  ;  4  Co.  Inst.  23. 

(h)  Beverley  Case  (1869),  1  O'M.  &  H.  143,  144,  145. 

{i)  Cooper  v.  Slade  (1857),  6  H.  L.  Cas.  746  ;  Dublin  Case  (1869),  1  O'M.  &  H. 
270,  273  ;  Packard  v.  Callings  (1886),  54  L.  T.  619  ;  and  see  Horsham  Case  (1876), 
3  O'M.  &  H.  52.  But  Grantham,  J.,  in  the  Maidstone  Case  (1906),  5  O'M.  &  H.  200, 
203,  took  a  different  view,  as  did  the  parliamentary  committee  in  the  Wareham  Case 
(1857),  Wolf.  &  D.  85,  88.  In  Bremridge  v.  Campbell  (1831),  5  C.  &  P.  186,  the 
facts  were  left  to  the  jury  ;  and  it  was  laid  down  that  an  agreement  by  both 
parties  to  pay  such  travelling  expenses  will  not  prevent  it  from  being  bribery. 

Where  the  expenses  were  paid  after  the  election  without  any  promise  or  under- 
standing so  to  pay  them  having  been  made  before  the  election,  it  was  held  that  no 
case  of  bribery  had  been  established,  although  more  than  the  exact  amount  was 
paid  {Rigden  v.  Passmore  Edwards  (1880),  44  L.  T.  192).  But  in  another  case 
where  the  facts  were  similar,  but  where  it  was  clear  that  the  voter  knew  what  he 
was  wanted  for,  and  there  was  no  doubt  that  he  expected  to  be  paid,  it  was  held 
that  there  had  been  bribery  {Tomline  v.  Tyler  {Sir  H.)  (1880),  44  L.  T.  187). 

{k)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
ss.  7,  14.    See  p.  294,  post. 
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personally,  or  to  his  agents,  as  bribery,  it  is  a  corrupt  practice,  and 
one  which  cannot  be  excused  (I). 

Nothing  in  the  law  relating  to  parliamentary  elections  makes  it 
illegal  for  an  employer  to  permit  electors  in  his  employment  to 
absent  themselves  for  a  reasonable  time  for  the  purpose  of  voting 
without  having  any  deduction  from  their  salaries  or  wages  on 
account  of  such  absence,  if  such  permission  is,  so  far  as  practicable 
without  injury  to  ,the  business  of  the  employer,  given  equally 
to  all  persons  alike  who  are  at  the  time  in  his  employment,  and  if 
such  permission  is  not  given  with  a  view  of  inducing  any  person 
to  record  his  vote  for  any  particular  candidate,  and  is  not  refused 
to  any  person  for  the  purpose  of  preventing  such  person  from 
recording  his  vote  for  any  particular  candidate  (m). 

562.  The  payment  of  a  just  claim  will  not  lightly  be  taken  to 
be  bribery  (n). 

The  date  of  the  alleged  act  of  bribery  is  only  one  of  the 
circumstances  to  be  taken  into  consideration,  and  things  done 
long  before  or  long  after  the  election  may  be  taken  into  account  (o). 

A  corrupt  agreement  to  vote  for  a  certain  candidate,  the  benefit 
of  which  is  afterwards  taken  over  and  adopted  by  another  candidate, 
is  bribery,  for  which  the  latter  may  be  held  liable  (p). 

A  corrupt  act  done  with  a  view  to  the  betrayal  of  the  candidate 
on  whose  behalf  it  purports  to  be  done  is  not  bribery  for  which  the 
latter  can  be  held  liable  (q). 

A  wager  on  the  result  of  the  election  may  be  bribery,  but  whether 
it  will  be  so  or  not  depends  once  more  upon  whether  the  intention 
was  corrupt  (r). 
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The  following  Treating. 


563.  Treating,  again,  is  a  corrupt  practice  (s). 
persons  (t)  are  guilty  of  treating : — 

(Z)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  3.    Bribery  is  not  mentioned  in  s.  22. 

{m)  Parliamentary  Elections  Corrupt  Practices  Act,  1885  (48  &  49  Yict.  c.  56), 
s.  1.  This  Act  is  not  to  be  construed  to  make  illegal  any  act  which  would  not 
bave  been  illegal  if  this  Act  bad  not  been  passed  {ibid.,  s.  2).  All  the  facts  will 
be  considered,  and  the  payments  must  be  reasonable  {Aylesbury  Case  (1886), 
4  O'M.  &  H.  59,  62).  The  giving  of  a  holiday,  when  none  had  been  given 
on  a  previous  occasion,  was  held  to  be  bribery  in  Truscott  v.  Bevan  (1880),  44  L.  T. 
64. 

(n)  Galway  Case  (1857),  Wolf.  &  D.  136,  142.  But  the  promise  of  payment  of  an 
outstanding  election  account  was  held  to  be  bribery  in  the  Sligo  Case  (1853),  2  Pow. 
E.  &  D.  256,  257. 

(o)  Sligo  Case  (1869),  1  O'M.  &  H.  300,  302  ;  Stroud  Case  (1869),  1  O'M.  &  H. 
302  ;  Cheltenham  Case  {2nd  Case)  (1848),  1  Pow.  R.  &  D.  224,  225  ;  Southampton 
Case  (1869),  1  O'M.  &  H.  222.  If  a  man  were  to  say,  "Here  is  £5  if  you 
will  promise  to  vote  for  me  whenever  I  am  a  candidate,"  and  if  he  became  a 
candidate  ten  years  afterwards,  it  would  be  bribery  {Stroud  Case,  supra). 

(p)  Dover  Case  (1860),  Wolf.  &  B.  121,  126,  127. 

{q)  Stafford  Case  (1869),  1  O'M.  &  H.  228,230. 

(r)  See  Youghal  Case  (1838),  Falc.  &  Fitz.  385,  406  ;  Monmouth  Case  (1835), 
Kn.  &  Omb.  408,  416  ;  New  Windsor  Case  (1835),  Kn.  &  Omb.  139,  194.  Such 
a  wager  is  illegal  at  common  law  {Allen  v.  Seam  (1785),  1  Term  Rep.  56). 

(s)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  3.    As  to  when  treating  may  also  be  bribery,  see  note  {i),  p.  282,  ante. 

{t)  It  is  to  be  observed  that  the  expression  "  person  "  includes  an  association  or 
body  of  persons,  corporate  or  unincorporate,  so  that  when  any  act  is  done  by  any 
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(1)  Any  person  who  corruptly  (u),  by  himself  or  by  any  other 
person,  either  before,  during,  or  after  an  election,  directly  or 
indirectly  gives  or  provides,  or  pays  wholly  or  in  part  the  expense 
of  giving  or  providing,  any  meat,  drink,  entertainment,  or  pro- 
vision to  or  for  any  person  for  the  purpose  of  corruptly  influencing 
that  person  or  any  other  person  to  give  or  refrain  from  giving  his 
vote  at  the  election  or  on  account  of  such  person  or  any  other 
person  having  voted  or  refrained  from  voting  at  such  election  or 
being  about  to  vote  or  refrain  from  voting  at  such  election  (a). 

(2)  Every  elector  who  corruptly  accepts  or  takes  any  such  meat, 
drink,  entertainment,  or  provision  (6). 

Treating  intended  to  secure  general  popularity  and  so  to  influence 
votes  is  corrupt  treating  and  a  corrupt  practice  (c). 

564.  The  essence  of  the  offence  of  treating  is  that  it  should  be 
corrupt.  Treating,  in  fact,  is  often  innocent ;  and  prima  jacie  it  will 
be  taken  so  to  be  {d). 

Where  refreshments  are  a  mere  incident  of  a  political  meeting, 
there  is  no  offence ;  but  if  persons  are  gathered  together  merely 


such  association  or  body  the  memhers  of  such  association  or  body  who  have  taken 
part  in  the  commission  of  such  act  are  to  be  liable  to  any  fine  or  punishment 
imposed  for  the  same  by  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883 
(46  &  47  Vict.  c.  51),  s.  64. 

{u)  "  Corruptly  "  means  with  the  intention  of  doing  that  which  is  forbidden  by 
the  statute  {Great  Yarmouth  Borough  Case  (1906),  5  O'M.  &  H.  176,  196).  See  also 
Montgomery  Boroughs  Case  (1892),  as  reported  in  Jelf's  Corrupt  Practices  Pre- 
vention Acts  (ed,  1905),  at  p.  53  ;  see  p.  284,  note  (m),  ante. 

(a)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
,  s.  1  (1). 

(6)  Ibid.,  s.  1  (2).  An  "  elector "  means  any  person  whose  name  is  for  the 
time  being  on  the  register  roll  or  book  containing  the  names  of  the  persons  entitled 
to  vote  at  the  election  with  reference  to  which  the  expression  is  used  (ibid.,  s.  64). 

(c)  See  the  Hexham  Division  Case  (1892),  Day,  93.  Compare  Wallingford  Case 
(1869),  1  O'M.  &  H.  59,  and  Longford  Case_  (1870),  2  O'M.  &  H.  15,  though  these 
cases  would  not  be  conclusive  upon  the  point,  as  they  were  decided  upon  different 
words  of  an  earlier  Act,  which  were  more  favourable  to  the  view  taken. 

(d)  Aylesbury  Case  (1886),  4  O'M.  &  H.  59,  63.  Compare  Haggerston  Division 
Case  (1896),  5  O'M.  &  H.  68,  72,  where  on  the  facts  of  the  particular  case  the  judges 
differed.  The  previous  and  habitual  conduct  of  the  alleged  offender  will  be  con- 
sidered. Thus,  where  a  man  has  habitually  given  a  school  feast,  the  presumption 
will  be  that  a  school  feast  given  by  that  man  when  he  is  a  candidate  is  not 
corrupt  (Aylesbury  Case,  supra).  That  form  of  treating  which  exists  occasionally 
between  social  equals,  where  first  one  treats  and  then  another,  v/ill  be  considered 
by  the  court  as  a  form  of  hospitality,  and  not  as  corrupt  treating.  Nor  are  certain 
kinds  of  treating  which  exist  in  relation  to  business  matters,  such  as  marking  the 
conclusion  of  a  bargain  with  the  customary  and  complimentary  refreshment,  to  be 
regarded  as  corrupt  treating.  Corrupt  treating  is  an  expression  which  applies 
rather  to  that  sort  of  treating  which  exists  when  the  superior  treats  his  inferior, 
which  gives  the  former  an  influence  over  the  latter,  and  secures  his  goodwill. 
Not,  however,  to  all  cases  of  this  kind  does  the  corrupt  treating  of  which  the 
statute  speaks  refer.  It  is  not  applicable  to  a  return  made  for  small  services 
rendered,  for  instance,  to  a  porter,  or  a  guard,  or  the  servants  of  the  person  treating, 
nor  where  the  object  is  to  acquire  general  goodwill.  It  must  have  reference  to 
some  election  and  be  for  the  purpose  of  influencing  some  vote  (Norwich  Case  (1886), 
4  O'M.  &  H.  84,  91).  If  you  give  drink  to  a  man  with  the  intention  of  confirming 
his  vote  and  keeping  up  the  party  zeal  of  those  believed  to  be  already  supporting 
your  candidate,  that  is  corrupt  treating  (Bodmin  Division  Case  (1906),  5  O'M.  &  H. 
225,  231). 
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to  gratify  their  appetites  and  so  influence  their  votes,  then  it  is 
corrupt  treating  (e).  It  is  not  necessarily  corrupt,  however,  to 
attract  people  to  meetings  by  offering  refreshments  of  a  moderate 
kind(/).  All  such  circumstances  as  the  open  doing  of  whatever  is 
done,  the  inclusion  of  persons  who  are  not  voters  in  the  invitation, 
and  the  absence  of  undeserving  persons  from  the  class  benefited  will 
be  taken  into  consideration  in  favour  of  the  party  alleged  to  be  guilty 
of  corrupt  treating  (g). 

The  time  at  which  the  act  is  done  is  also  a  relevant  consideration. 
A  corrupt  act  is  not  the  less  corrupt  because  it  is  done  a  long  time 
before  the  election,  but  in  determining  whether  it  is  reasonable 
to  conclude  that  an  act  is  done  with  a  view  to  influence  votes,  the 
element  of  time  becomes  exceedingly  material  Qi). 

A  promise  to  treat  may  amount  to  the  offence  of  corrupt 
treating  (i). 

Custom  is  only  relevant  as  having  some  bearing  on  the  intent  of 
a  particular  individual  (k). 

The  offence  of  corrupt  treating,  unlike  that  of  bribery,  may  in 
certain  circumstances  be  excused  by  the  Court,  but  not  if  the 
candidate  is  personally  guilty  of  the  act  {I). 

565.  Undue  influence  is  also  a  corrupt  practice  (m).   The  follow-  Undue 
ing  persons  (n)  are  guilty  of  undue  influence  : —  influence. 
(1)  Every  person  who  directly  or  indirectly,  by  himself  or  by 


(e)  Rochester  Borough  Case  (1892),  4  O'M.  &  H.  156,  157,  -where  a  threepenny- 
ticket  entitled  the  holder  to  partake  of  claret  etc.  and  sandwiches. 

The  practice  of  political  associations  giving  entertainments,  picnics,  suppers, 
teas,  sports  etc.,  has  been  judicially  described  as  "  a  practice  dangerously  akin  to 
corrupt  treating,"  and  one  -which,  "if  indulged  in  by  a  candidate,  -would  certainly 
amount  to  corrupt  treating  "  {Hexham  Division  Case  (1892),  4  O'M.  &  H.  143, 150). 
But  this  is  "  not  an  intimation  that  any  of  the  transactions  referred  to  are  to  be 
taken  alone  as  amounting  to  corrupt  treating."  It  is  always  a  question  of  inten- 
tion, and  the  court  looks  to  the  whole  of  the  circumstances  in  each  case  {Rochester 
Borough  Case  (1892),  4  O'M.  &  H.  156). 

Where  a  candidate  is  in  the  midst  of  people  who  are  drinking  and  the  worse 
for  drink,  it  will  not  necessarily  be  inferred  that  because  there  was  drinking  there 
must  have  been  treating  {Southampton  Borough  Case  (1895),  5  O'M.  &  H.  17). 

(/)  St.George'sDivisionCase{\%m),50'lLk'R.SQ,m;  Gh'eat  Yarmouth  Borough 
Case  (1906),  5  O'M.  &  H.  176,  194.  The  question  of  corrupt  treating  must  be  in 
each  case  a  question  of  fact.  If  the  refreshments  provided  Avere  excessive,  if  the 
occasions  were  numerous,  and  if  there  were  other  circumstances  calculated  to 
excite  suspicion,  a  corrupt  intention  might  be  inferred  {St.  George^s  Division  Case, 
supra). 

{g)  St.  George's  Division  Case,  supra,  at  p.  92. 

Qi)  St.  George's  Division  Case,  supra,  at  pp.  100,  101.  Compare  Lancaster 
Division  Case  (1896),  5  O'M.  &  H.  39, 43,  where,  although  the  person  who  eventually 
became  the  election  agent  took  part  in  an  entertainment  given  by  a  certain 
political  association,  it  was  held  that  there  had  not  in  the  circumstances  been  any- 
corrupt  treating  for  which  his  principal,  the  candidate,  was  responsible. 

{i)  Montgomery  Boroughs  Case  (1892),  4  O'M.  &  H.  167,  169. 

(k)  "  Otherwise  even  bribery  might  be  justified  upon  the  ground  that  it  was  the 
custom  to  take  half  a  crown  for  a  vote"(^e}-  Channell,  J.,  Great  Yarmouth 
Borough  Case,  supra,  at  p.  193). 

{I)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  22.    See  pp.  398,  399,  post. 

(m)  Ibid.,  s.  3. 

(n)  It  is  to  be  observed  that  the  expression  "  person  "  includes  an  association  or 
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any  other  person  on  his  behalf,  makes  use  of  or  threatens  to  make 
use  of  any  force,  violence,  or  restraint,  or  inflicts  or  threatens  to 
inflict,  by  himself  or  by  any  other  person,  any  temporal  (o)  or 
spiritual  injury,  damage,  harm,  or  loss  upon  or  against  any  person 
in  order  to  induce  or  compel  such  person  to  vote  or  refrain  from 
voting,  or  on  account  of  such  person  having  voted  or  refrained  from 
voting,  at  any  election  (p) ;  and 

(2)  Every  person  who  by  abduction,  duress,  or  any  fraudulent 
device  or  contrivance  succeeds  (q)  in  impeding  or  preventing  the 
free  exercise  of  the  franchise  of  any  elector,  or  thereby  succeeds  in 
compelling,  inducing,  or  prevailing  upon  any  elector  either  to  give 
or  refrain  from  giving  his  vote  at  any  election  (r). 

Personation.       566.  Personation  is  a  corrupt   practice  (s).     The  following 
persons  are  guilty  of  personation  : — 

(1)  Every  person  who  at  an  election  applies  for  a  ballot  paper  in 
the  name  of  some  other  person,  whether  that  name  be  that  of  a 
person  living  or  dead,  or  of  a  fictitious  person  (a) ;  and 

(2)  Every  person  who,  having  voted  once  at  an  election,  applies 
at  the  same  election  for  a  ballot  paper  in  his  own  name  (h). 

The  aiding,  abetting,  counselling,  or  procuring  of  the  offence  of 
personation  is  also  a  corrupt  practice  (c). 

If  the  name  was  placed  on  the  register  by  the  overseers  with  the 
intention  of  enabling  the  applicant  to  vote,  it  will  not  be  personation 
on  his  part  to  apply  for  the  ballot  paper  in  that  name,  though  the 
name  be  not  in  fact  his  own  (d). 

Mens  rea.  567.  Mens  rea  is  an  essential  ingredient  in  personation  (e), 

and  an  agent  who  honestly  believes  that  the  person  whom  he 


body  of  persons,  corporate  or  tinincorporate,  or  that  where  any  act  is  done  by  any 
such  association  or  body  the  members  of  such  association  or  body  who  have  taken 
part  in  the  commission  of  such  act  are  liable  to  any  fine  or  punishment  imposed 
for  the  same  by  the  Act  (Corrupt  and  Illegal  Practices  Prevention  Act,  1883 
(46  &  47  Vict.  c.  51),  s.  64). 

(o)  JE.g.,  threatening  a  voter  to  withdraw  custom  to  induce  that  voter  to  vote  or 
refrain  from  voting  (R.  v.  Barnwell  (1857),  5  W.  E.  557). 

(p)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  2,  first  part  of  the  section.  This  includes  the  case  of  the  clergy  declaring  it  to  be  a 
sin  to  vote  in  a  particular  manner,  or  threatening  to  refuse  the  sacraments  for  so 
doing  {Meath  Southern  Division  Case  (1892),  4  O'M.  &  H.  130, 131  ;  Meath  Northern 
Division  Case  (1892),  4  O'M.  &  H.  185,  188.  Compare  Galway  Case  (1869),  1  O'M. 
&  H.  303  ;  Longford  Case  (1870),  2  O'M.  &  H.  6).  There  is  nothing,  however,  to 
prevent  the  clergy  from  canvassing  in  a  proper  manner  like  other  people  (ibid.). 

(g)  Stepney  Case  (1886),  4  O'M.  &  H.  34,  57,  where,  evidence  of  success  not  being 
forthcoming,  a  fraudulent  device  was  held  not  to  vitiate  an  election.  Success  is 
not  a  necessary  ingredient  of  the  off"ences  mentioned  in  the  first  part  of  the 
section. 

(r)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  2,  second  part  of  the  section, 
(s)  Ibid.,  s.  3. 

(a)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  24  ;  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  3,  and  Sched.  III.,  Part  III. 
(&)  Ibid. 

(c)  Ibid. 

(d)  B.  V.  Fox  (1887),  16  Cox,  C.  C.  166. 

(e)  Gloucester  Case  (1873),  2  O'M.  &  H.  59,  63.  See  especially  Maslyn's  Case, 
ibid.,  63.    Compare  Stejmey  Case  (1886),  4  O'M.  &  H.  34,  44. 
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is  instigating  to  vote  is  the  person  whose  name  is  upon  the 
register  is  not  guilty  of  corrupt  practice,  although  the  person  whose 
vote  is  in  question  may  know  that  he  is  not  the  person  whose 
name  is  upon  the  register  (/).  On  the  same  principle,  if  a  person 
innocently  votes  in  the  name  of  another  and  the  only  charge  in 
the  petition  is  a  charge  of  personation,  the  vote  is  not  struck  off, 
since  the  innocent  voting  in  another's  name  is  a  matter  which  is 
not  covered  by  a  charge  of  personation  (g). 

But  if  it  is  once  shown  that  a  candidate  has  employed  an  agent 
who  is  capable  of  doing  such  a  thing  as  persuading  another  fraudu- 
lently to  personate  and  obtain  a  vote,  knowing  that  he  is  not 
entitled  to  it,  that  candidate  must  suffer  the  penalty  of  having 
trusted  such  a  person  with  the  management  of  his  election  (h). 

568.  If  the  person  whose  name  is  on  the  register  is  shown  striking  off. 
not  to  have  voted,  and  it  is  also  shown  that  a  vote  has  been  given 

in  his  name,  and  nothing  more  is  shown,  the  vote  will  be  struck 
off  on  a  scrutiny  (i). 

569.  Evidence  of  personation  may  be  given  before  agency  is  Agency, 
proved. 

There  is  no  authority  for  the  avoidance  of  an  election  at  common 
law  on  the  ground  of  widespread  personation,  irrespective  of  agency, 
on  the  analogy  of  general  corruption  (k). 

570.  It  is  a  corrupt  practice  for  either  the  candidate  or  his  False 
election  agent  to  make  a  false  statement  in  the  declarations  (I)  statutory 
they  are  required  to  make  after  the  election  (m).  statement. 

571.  It  would  seem  that  any  absolute  fraud  by  an  agent  of  the  Fraud  of 
candidate  might  vitiate  an  election  at  common  law  (n).  agent. 

(iii.)  Illegal  Practices. 

572.  It  is  an  illegal  practice,  in  the  absence  of  such  exception  illegal  pay- 
as  may  be  specially  allowed  by  the  court  by  virtue  of  their  statutory  ments. 
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(/)  Gloucester  Case  (1873),  2  O'M.  &  H.  59,  63.  See  especially  Pickard's  Case. 
Ibid.  And  conversely  the  agent  may  be  guilty  though  the  voter  may  be 
innocent.    Hexham  Case  (1892),  Day,  68. 

(gf)  Athlone  Case  (1880),  3  O'M.  &  H.  57,  59.  There  the  son,  who  succeeded  his 
father,  having  the  same  name,  voted  in  the  name  of  his  father,  who  was  in  fact 
tlie  person  intended  on  the  register. 

{h)  Gloucester  Case,  supra. 

(i)  Finsbury  {Central)  Case  (1892),  4  O'M.  &  H.  171,  175. 

{k)  Belfast  Borough  Western  Division  Case  (1886),  4  O'M,  &  H.  105,  108.  In 
this  Irish  case  evidence  that  persons  who  were  not  agents  of  the  candidates  had 
been  guilty  of  personation  was  admitted,  but  the  court  eventually  stated  that 
there  was  no  authority  for  avoiding  the  election  on  the  grounds  of  general 
personation. 

m  See  pp.  335,  336,  post. 

(m)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  33  (7).    For  the  result  of  the  commission  of  corrupt  practices,  see  p.  524,  post. 

{n)  As,  for  instance,  the  wholesale  instigation  by  such  an  agent  of  personation 
by  other  person,  apart  from  statute  altogether  [per  AVilles,  J.,  in  Coventry 
Case  (1869),  1  O'M.  &  H.  97,  105).  There  was  no  such  offence  as  personation 
before  the  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  and  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51). 
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powers  in  that  behalf  (o),  if  any  payment  or  contract  for  payment 
is  knowingly  made  for  the  purpose  of  promoting  or  procuring  the 
election  of  a  candidate  at  any  election  on  account  of  the  conveyance 
of  electors  to  or  from  the  poll,  whether  for  the  hiring  of  horses,  or 
carriages,  or  for  railway  fares  or  otherwise  {p),  except  that  where 
the  nature  of  a  county  is  such  that  any  electors  residing  therein  are 
unable  at  an  election  for  such  county  to  reach  their  polling  place 
without  crossing  the  sea  or  a  branch  or  arm  thereof  the  prohibition 
is  not  to  prevent  the  provision  of  means  for  conveying  such  electors 
by  sea  to  their  polling  place  {q).  The  prohibition  does  extend  to  a 
payment  or  contract  for  payment  made  for  the  purpose  of  procuring 
or  promoting  the  election  of  a  candidate  at  an  election  in  respect 
of  the  stabling  and  baiting  of  horses  sent  from  a  distance  for  the 
purpose  of  conveying  voters  to  the  poll  (r).  Any  person  knowingly 
making  such  a  prohibited  payment  or  contract,  whether  it  be  made 
before,  during,  or  after  the  election,  and  whether  he  knows  the  same 
to  be  in  contravention  of  the  Act  of  Parliament  or  not,  is  guilty  of 
an  illegal  practice  (s)  ;  and  any  person  receiving  such  a  payment 
or  being  party  to  such  a  contract  is  similarly  guilty  if  he  knows  the 
same  to  be  in  contravention  of  the  Act  {t). 

573.  It  is  an  illegal  practice,  in  the  absence  of  such  exception 
as  aforesaid  {u),  if  any  payment  or  contract  for  payment  is 
made  to  an  elector,  for  the  purpose  of  promoting  or  procuring  such 
an  election,  on  account  of  the  use  of  any  house,  land,  building, 
or  premises  for  the  exhibition  of  any  address,  bill,  or  notice  {v), 
except  where  it  is  that  elector's  ordinary  business  to  exhibit  for 
payment  bills  and  advertisements,  and  the  payment  or  contract  is 
made  in  the  ordinary  course  of  business  {w).  The  conditions  which 
attach  to  the  liability  of  the  maker  and  receiver  respectively  of  the 
payment  are  the  same  as  in  the  last  case  {x). 

574.  It  is  an  illegal  "practice,  in  the  absence  of  such  exception 
as  aforesaid,  if  any  payment  or  contract  for  payment  is  made  for 
the  purpose  of  promoting  or  procuring  such  an  election  on  account 
of  any  committee-room  in  excess  of  the  number  allowed  by  law  {y). 

(o)  See  pp.  398—404,  fost. 

(y)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  7  (1)  (a).  As  to  the  circumstances  in  ■which  this  may  also  be  regarded  as 
bribery,  see  p.  288,  ante. 

iq)  Ibid.,  s.  48. 

(r)  Lichfield  Division  Case  (1895),  5  O'M.  &  H.  27,  30,  31.  The  expenses  of 
bringing  one's  ovi^n  conveyances  to  the  place  where  the  election  is  being  held  may 
lawfully  be  paid,  and  this  includes  petrol  for  motor  cars  {Hartle;pool  Case  (1910), 
Times,  4th  May). 

(s)  Southampton  Borough  Case  (1895),  5  O'M.  &  H.  17,  20. 

{t)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  7  (1)  (b). 

(u)  See  pp.  398 — 404,  post. 

Iv)  See  also  p.  302,  post. 

\w)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  7  (3). 

ix)  Ibid.,  s.  7  f2l 

{y)  Ibid.,  s.  7  (1)  (c).  The  expression  "committee-room"  does  not  include  any 
house  or  room  occupied  by  a  candidate  at  an  election  as  a  dwelling  by  reason 
only  of  the  candidate  there  transacting  business  with  his  agents  in  relation  to 
such  election  ;  nor  shall  any  room  or  building  be  deemed  to  be  a  committee-room 
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In  this  case  also  the  conditions  which  attach  to  the  Habihty  of  the 
maker  and  receiver  of  the  payment  respectively  are  the  same  as  in 
the  two  previous  cases  (z).  The  number  of  committee-rooms  which 
may  lawfully  be  hired  is  in  a  borough  one  committee-room,  and  if 
the  number  of  electors  in  the  borough  exceeds  five  hundred,  then  one 
for  every  complete  five  hundred  electors,  and  if  there  is  a  number 
of  electors  over  and  above  any  complete  five  hundred,  one  for  such 
number,  although  not  amounting  to  a  complete  five  hundred  (a) ; 
in  a  county  a  central  committee-room,  and  in  addition  one  com- 
mittee-room for  each  polling  district  in  the  county,  and  where 
the  number  of  electors  in  a  polling  district  exceeds  five  hundred 
one  additional  committee-room  for  every  complete  five  hundred 
electors  in  such  polling  district  over  and  above  the  first  five 
hundred  (b).  Any  number  of  committee-rooms  on  account  of  which 
no  payment  or  contract  for  payment  is  made  is  permissible  (c). 

575.  It  is  an  illegal  practice,  subject  to  such  an  exception  as  Excessive 
aforesaid,  if  a  candidate  at  an  election  or  his  election  agent  (cZ)  expenditure, 
knowingly  pays  any  sum  or  incurs  any  expense,  whether  before, 
during,  or  after  an  election,  on  account  of  or  in  respect  of  the  con- 
duct or  management  of  such  election  (e),  in  excess  of  the  maximum 
amount  allowed  by  law(/).  'There  are  three  kinds  of  expenses 
which  are  not  to  be  included  in  this  maximum  scale,  namely, 
the  personal  expenses  of  the  candidate  (g),  sums  paid  to  the  return- 
ing officer  for  his  charges  (li),  and  the  expenses  of  conveying  electors 
by  sea  to  their  polling  places  in  the  exceptional  cases  when  this  is 
allowed  by  law(t).  Otherwise  the  maximum  scale  provides  that 
in  a  borough,  if  the  number  of  electors  on  the  register  does  not 

for  this  purpose  by  reason  only  of  the  candidate  or  any  agent  of  the  candidate 
addressing  the  electors,  committeemen,  or  others  {ibid.,  s.  64). 

(z)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s,  7  (2). 

(a)  Ibid.,  Sched.  I.,  Part  II.,  r.  6. 

(b)  Ibid.,  Sched.  I.,  Part  II.,  r.  7. 

(c)  Ibid.,  s.  7  (1)  (c).    Expressio  unius  exclusio  alterius. 

(d)  Ibid.,  s.  8.  It  is  to  he  noted  that,  if  any  other  agent  of  the  candidate  pays 
the  sum  or  incurs  the  expense,  the  case  vfili  probably  be  objectionable  on  another 
ground,  namely,  as  falling  vi^ithin  s.  28  of  the  same  Act.    See  p.  297,  post. 

(e)  It  is  sometimes  difficult  to  say  what  are  expenses  witliin  the  meaning  of 
this  provision.  The  court  must  look  at  all  the  facts,  and  must  decide  the  question 
as  though  discharging  the  functions  of  a  jury  whether  the  expenses  in  question 
have  been  incurred  "  on  account  of  or  in  respect  of  the  conduct  or  management 
of  such  election."  See  pp.  297,  298,  yosf,  where  these  words  are  further  discussed. 

(/)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  8  ;  and  see  Sched.  I. 

(g)  The  "  personal  expenses  "  of  the  candidate  is  an  expression  which  includes 
the  reasonable  travelling  expenses  of  such  candidate  and  the  reasonable  expenses 
of  his  living  at  hotels  or  elsewhere  for  the  purposes  of  and  in  relation  to  such 
election  (ibid.,  s.  64).  It  is  to  be  observed  that  this  does  not  purport  to  be  an 
exhaustive  definition  ;  and  the  phrase  is  usually  stretched  in  practice  so  as  to  be 
made  to  cover  the  entertainment  at  hotels  of  friends,  supporters  and  speakers, 
and  the  conveyance  of  such  friends,  supporters  and  speakers  in  hired  vehicles  to 
meetings  and  so  forth.  No  decision  has  been  given  by  any  election  court  as  to 
the  legality  of  this  interpretation  of  the  section. 

(h)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict,  c,  51), 
Sched.  I.,  Part  IV. 

(i)  Ibid.,  s.  48,  and  see  p.  294,  ante. 
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exceed  two  thousand,  the  maximum  amount  shall  be  £350,  and  if 
it  does  exceed  two  thousand  the  maximum  amount  shall  be  £380, 
and  an  additional  £30  for  every  complete  thousand  electors  above 
two  thousand  on  the  register  (smaller  amounts  are  prescribed  for 
the  case  of  Ireland  (j) ),  and  in  a  county,  if  the  number  of  electors 
on  the  register  does  not  exceed  two  thousand,  the  maximum  amount 
shall  be  £650,  and  if  it  does  exceed  two  thousand  the  maximum 
amount  shall  be  £710  and  an  additional  £60  for  every  complete 
thousand  electors  above  two  thousand  (smaller  amounts  being 
again  prescribed  for  the  case  of  Ireland  (k) .) 

576.  It  is  an  illegal  practice  if  any  person  votes  or  induces  or 
procures  any  person  to  vote  at  any  election  knowing  that  he  or 
such  person  is  prohibited  by  any  Act  of  Parliament  from  voting  at 
such  election  (Z).  But  the  candidate  is  not  liable  in  such  a  case,  nor 
can  his  election  be  avoided,  if  this  illegal  practice  is  only  committed 
by  an  agent  who  is  not  his  election  agent  (m). 

577.  It  is  an  illegal  practice  if  any  person  before  or  during  an 
election  knowingly  publishes  a  false  statement  of  the  withdrawal  of 
a  candidate  at  such  election  for  the  purpose  of  promoting  or  pro- 
curing the  election  of  another  candidate  (n) ;  but  here  again  the 
candidate  is  not  liable,  nor  can  his  election  be  avoided,  if  this  illegal 
practice  is  only  committed  by  an  agent  other  than  the  election 
agent  (o). 

578.  It  is  an  illegal  practice  if  the  candidate  or  the  election 
agent  of  the  candidate  prints,  publishes,  or  posts,  or  causes  to  be 
printed,  published,  or  posted  (p),  any  bill,  placard,  or  poster  having 
reference  to  the  election  which  fails  to  bear  upon  the  face  thereof 
the  name  and  address  of  the  printer  and  publisher  (q') .    If  the 


{j)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict,  c.  51), 
Sched.  I.,  Part  IV. 

{h)  Ibid.  A  trade  union  must  not  provide  any  of  the  election  expenses  out 
of  its  funds  {Osborne  v.  The  Amalgamated  Society  of  Railway  Servants,  [1910] 
A.  C.  87).  This  is  a  decision  of  the  House  of  Lords.  Some  of  their  Lordships, 
however,  based  their  decision  on  the  ground  that  in  the  particular  case  the 
candidates  were  "  delegates  "  of  the  trade  union,  which  was  contrary  to  public 
policy. 

(1)  Ibid.,  s.  9  (1). 

(m)  Ibid.,  s.  9  (3).  Where  a  man  voluntarily  undertook  the  duties  of  a  sub- 
agent  without  any  payment  or  reward  or  promise  of  payment  or  reward,  and 
when  he  voted  believed  that  he  would  receive  none,  but  after  the  election  was 
over  the  election  agent  paid  him  on  ascertaining  that  he  had  a  surplus  available 
for  the  purpose,  and  he  did  not  tell  the  election  agent  he  had  voted,  the  person 
so  voting  was  held  to  have  committed  an  illegal  practice  {Essex  South-  Western 
Division  Case  (1886),  2  T.  L.  E.  388). 

{n)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  9  (2). 

(o)  Ibid.,  s.  9  (3). 

{p)  Where  the  candidate's  agent's  brother  gave  the  instructions  for  the  printing 
of  a  certain  address  to  be  done  for  the  said  agent,  and  the  cost  was  debited  to  the 
said  agent,  but  not  paid  by  him,  it  was  held  that  he  had  not  been  proved  to  have 
printed  or  caused  to  be  printed  the  address  in  question,  though  the  address 
purported  to  be  signed  by  such  agent  {Bettesworth  v.  Allingham  (1885),  16 
Q.  B.  D.  44). 

(2)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
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offender  is  not  the  candidate  or  the  election  agent  of  a  candidate,  *^ect.  i. 
he  will  be  liable  on  summary  conviction  to  a  fine  not  exceeding  iJlOO,  Parlia- 
but  it  will  not  be  an  illegal  practice  (r).  mentary. 

579.  It  is  an  illegal  practice,  subject  to  any  lawfully  allowed  Payments 
exceptions  (s),  if  any  payment,  advance,  or  deposit  is  made  by  a  candi-  ^^g^^.^^^^^" 
date  at  an  election,  or  by  any  agent  on  behalf  of  the  candidate,  or  by  through  the 
any  other  person  at  any  time,  whether  before,  during,  or  after  such  election 
election,  in  respect  of  any  expenses  incurred  on  account  of  or  in  agent- 
respect  of  the  conduct  or  management  of  such  election,  otherwise 
than  by  or  through  the  election  agent  (a)  of  the  candidate,  whether 
acting  in  person  or  by  a  sub-agent ;  and  it  is  an  illegal  practice  if 
any  money  provided  by  a  person  other  than  the  candidate  for 
any  expenses  incurred  on  account  of  or  in  respect  of  the  conduct  or 
management  of  the  election, whether  as  gift,  loan,  advance,  or  deposit, 
is  paid  otherwise  than  to  the  candidate  or  his  election  agent  (b). 

But  this  does  not  apply  to  a  tender  of  security  to,  or  any  payment 
by,  the  returning  officer,  or  to  any  sum  disbursed  by  any  person 
out  of  his  own  money  for  any  small  expense  legally  incurred  by 
himself,  if  such  sum  is  not  repaid  to  him  (c).  The  small  expense 
here  referred  to  is  one  which  will  cover  such  small  payments  as 
the  hire  of  a  cab  by  a  canvasser  in  order  to  go  round  the  con- 
stituency canvassing,  or  for  postage  etc.  where  the  person  paying 
is  not  and  does  not  intend  to  be  repaid  (d). 

If  money  is  spent  illegally  in  this  connection  by  an  agent  of  the 
candidate  to  promote  his  return,  and  that  candidate  is  returned  by 
the  help  of  such  money,  the  expenditure  will  cause  him  to  lose  his 
seat  upon  an  election  petition  (e). 

The  court  considers  in  every  case  upon  all  the  facts  (/)  whether 
the  payment  in  question  is  a  payment  "  in  respect  of  the  con- 
duct or  management  of  such  election."    Thus  the  expenses  of 

s.  18.    See  AlcocJc  v.  Emden  (1904),  68  J.  P.  434;  Shrewsbury  Case  (1885), 
4  T.  L.  E.  160. 

(r)  Corrupt  and  Illegal  Practices  Act,  1883  (46  &  47  Vict.  c.  51),  s.  18. 
(s)  See  pp.  398—404,  -post. 

(a)  Where  a  payment  through  a  person  other  than  the  election  agent  was  made 
by  mistake,  and  the  money  was  returned,  and  the  transaction  was  honest  and  bond 
fide^  the  court  held  that  no  offence  had  been,  committed  (^Monmouth  Boroughs  Case 
(1901),  5  O'M.  &  H.  166,  170). 

(6)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  28. 

(c)  Ihid. 

(d)  Nonuich  Case  (1886),  4  O'M.  &  H.  84,  89.  Twenty  pounds  expended  upon 
placards  cannot  be  so  excused,  but  half  a  crown  expended  upon  cartoons  might 
possibly  meet  with  indulgence  (ibid.). 

(e)  Ipswich  Case  (1886),  4  O'M.  &  H.  70,  74.  Thus,  where  money  was  paid  by 
one  who  was  admitted  to  be  an  agent  of  the  candidate  in  order  to  enable  men  to 
be  hired  for  keeping  order  at  a  public  meeting  held  by  that  candidate,  this  was 
held  to  be  an  illegal  practice.  Volunteers  may  be  employed  to  keep  order, 
and  if  serious  disorder  is  apprehended,  such  volunteers  should  be  sworn  in  as 
special  constables  {ibid.).  Where  certain  payments  had  been  made  by  the  secretary 
of  a  political  association  on  account  of  the  election,  and  also,  acting  under  the 
orders  of  such  secretary,  by  a  member  of  such  association,  and  these  payments 
were  not  included  in  the  returns  of  the  election  agent,  but  the  secretary  of  the 
parent  association  repaid  to  the  member  of  the  local  branch  the  sums  so  paid  by 
him,  the  court  held  that  both  these  persons  had  committed  illegal  practices 
{Buckrose  Division  Case  (1886),  4  O'M.  &  H.  110,  116). 

(/)  Taking  into  consideration  the  definition  of  a  "candidate"  (Corrupt  and 
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meetings  held  to  induce  the  respondent  to  stand,  and  of  a  requisi- 
tion to  him  for  that  purpose,  are  not  expenses  in  respect  of  such 
election  (gf).  Expenses  connected  with  improving  the  registration 
of  the  borough  in  the  interest  of  the  candidate  and  of'  his  party  are 
not  within  the  provision,  nor  is  the  starting  of  a  newspaper 
advocating  the  candidate's  political  views.  What  are  or  are  not 
such  expenses  is  a  question  of  fact  for  the  court,  discharging  the 
functions  of  a  jury,  to  decide  (/i). 

580.  It  is  an  illegal  practice  if  an  election  agent  pays  otherwise 
than  within  the  prescribed  time  (i)  any  expenses  incurred  by  or  oo 
behalf  of  a  candidate  at  an  election  which  are  incurred  on  account 
of  or  in  respect  of  the  conduct  or  management  of  such  election,  or 
pays  at  any  time  any  claim  which  is  barred  by  reason  of  its  not 
having  been  sent  in  to  him  within  the  prescribed  time  (k).  Subject 
to  any  exceptions  allowed  under  the  Act  (l),  the  prescribed  time  for 
sending  in  claims  is  fourteen  days,  and  that  for  payment  twenty- 
eight  days,  after  the  day  on  which  the  candidates  are  declared 
elected  (m).  But  if  the  candidate  proves  that  the  payment  was 
made  without  his  sanction  or  connivance,  the  election  is  not  avoided, 
nor  is  the  candidate  to  be  subject  to  any  incapacity  under  the  Act 
on  this  ground  alone  (n). 

581.  It  is  an  illegal  practice  if  without  an  authorised  excuse  (o) 
a  candidate  or  an  election  agent  fails  to  comply  with  the  provisions 
of  the  Act  as  to  the  prescribed  (p)  return  and  declaration  respecting 
election  expenses  (q). 

582.  It  is  an  illegal  practice  (r)  if  any  person  before  or  during 
any  parliamentary  election  for  the  purpose  of  affecting  the  return 

Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51 ),  s.  64.    See  p.  295,  ante). 

(g)  Norwich  Case  (1886),  4  O'M.  &  H.  84,  86.  A  political  almanac  ordered  in 
October  and  delivered  on  the  Christmas  Day  before  the  election  was  held  not  to  be 
within  the  provision  {Great  Yarmouth  Borough  Case  (1906),  5  O'M.  &  H.  176, 187). 

(h)  Kennington  Case  (1886),  4  O'M.  &  H.  93  ;  compare  Lichfield  Division  Case 
(1895),  5  O'M.  &  H.  27,  34.  There  is  no  general  rule  that  lectures,  even  though 
given  with  the  view  of  advancing  the  prospects  of  a  particular  candidate,  are 
expenses  incurred  on  account  of  the  conduct  or  management  of  the  election 
{Haggerston  Divisico  "Jase  (1896),  5  O'M.  &  H.  68,  72).  Where  the  candidate  had 
taken  a  house  in  the  constituency  and  built  at  the  further  end  of  the  yard  a 
room  which  he  had  furnished  as  a  club-room,  and  which  he  allowed  the  Eadical 
association  to  use  as  a  club  for  its  meetings,  and  where  such  room  was  used 
during  the  election  as  a  committee-room,  and  the  candidate  paid  all  the  expenses 
in  connection  with  it,  it  was  held  that  these  were  expenses  which  should  have 
been  returned  through  the  election  agent  {8t.  George's  Division  (recriminatory) 
Case  (1896),  5  O'M.  &  H.  103,  115). 

(i)  Prescribed  by  the  same  section. 

{k)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  29  (4)  and  s.  29  (2). 
(I)  See  p.  404,  'post. 

(m)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
fi.  29  (5). 

{n)  Ibid.,  s.  29  (6)  and  s.  29  (3).    If  it  is  disputed,  it  may  be  reckoned  a  dis- 
puted claim,  and  paid  if  the  court  gives  leave.    See  s.  29  (7),  post,  p.  404. 
(o)  Ibid.,  s.  34.    See  p.  405,  post, 
(p)  Ibid.,  s.  33.    See  p.  335,  post, 
{q)  Ibid. 

(r)  As  to  the  remedy  by  way  of  injunction,  see  p.  540,  post. 
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of  any  candidate  at  such  election  makes  or  publishes  any  false     ^'^.ct.^  i. 
statement  of  fact  in  relation  to  the  personal  character  or  conduct  Parlia- 
of  such  candidate  (s),  and  the  directors  of  any  body  or  association  mentary. 
making  or  publishing  any  such  false  statement  will  likewise  be 
guilty  of  an  illegal  practice  (t). 

The  false  statement  of  fact  need  not  be  libellous  at  common 
law  (a),  so  long  as  it  is  a  statement  which  is  calculated  to  influence 
the  electors,  as,  for  instance,  a  statement  made  in  a  hunting  county 
that  the  candidate  has  shot  a  fox  or  a  statement  made  to  promoters 
of  total  abstinence  that  the  candidate  has  taken  a  glass  of  wine  {b). 
But  it  is  essential  that  it  should  relate  to  the  personal  rather  than 
the  political  character  or  conduct  of  the  candidate  (c). 

It  is  irrelevant  whether  the  statement  complained  of  has  or  has 
not  been  provoked  by  a  statement  of  a  similar  character  made  on 
the  part  of  an  opponent  (d). 

The  words  will  be  interpreted  according  to  their  real  and  true 
meaning,  and  not  according  to  their  literal  sense  (e). 

No  person  is  to  be  deemed  guilty  of  such  illegal  practice  if  he 
can  show  that  he  had  reasonable  grounds  for  believing  and  did 
believe  the  statement  made  by  him  to  be  true  (/).  That  must  in 
each  case  depend  upon  the  character  and  nature  of  the  information 
given  him  (g). 

A  candidate,  however,  is  not  to  be  liable,  nor  is  he  to  be  subject,  to 
any  incapacity,  nor  is  his  election  to  be  avoided,  for  any  illegal 
practice  under  this  provision  committed  by  his  agent  other  than 
his  election  agent,  unless  it  can  be  shown  that  the  candidate  or  his 
election  agent  has  authorised  or  consented  to  the  committing  of 
such  illegal  practice  by  such  other  agent  or  has  paid  for  the 

(s)  Corrupt  and  Illegal  Practices  Prevention  Act,  1895  (58  &  59  Vict.  c.  40), 
s.  1. 
(t)  lUd. 

{a)  In  some  senses  the  words  of  tlie  section  are  narrower  and  in  some  senses 
wider  than  is  consistent  with  the  law  of  libel  {St.  George's  Division  (recriminatorj^) 
Case  (1896),  5  O'M.  &  H.  103,  104). 

(&)  Sunderland  Borough  Case  (1896),  5  O'M.  &  H.  53,  62.  This  is  not  of  course 
a  decision  that  such  words  could  not  in  any  circumstances  bear  a  defamatory 
meaning  at  common  law,  but  that  it  is  not  necessary  to  give  them  such  a  defamatory 
meaning  in  order  to  bring  them  within  this  provision. 

(c)  Cockermoutli  Division  Case  (1901),  5  O'M.  &  H.  155, 164  ;  Attercliffe  Division 
Case  (1906),  5  O'M.  &  H.  218.  Compare  Anonymous  Case,  reported  in  Jelf's  Corrupt 
and  Illegal  Practices  Prevention  Acts  (ed.  1905),  p.  215.  But  see  also  Chesterfield 
Case,  Bayley  v.  Edmunds  (1895),  11  T.  L.  E.  537,  C.  A.,  where  a  charge  that  the 
candidate,  "  hypocritically  feeling  in  his  conscience  that  he  was  doing  wrong  for 
the  purpose  of  making  large  profits  for  himself,  locked  out  his  workmen  for  a 
certain  length  of  time,  and  that  then,  some  time  afterwards,  he  found  that  his 
conscience  reproved  him,  and  resolved  he  would  starve  them  no  longer,"  was  held 
to  be  within  the  section.  The  words  ' '  Radical  traitors  "  were  held  to  be  not 
within  the  section,  as  being  a  statement  of  opinion  rather  than  of  fact  {Ellis  v. 
National  Union  of  Conservative  Associations  (1900),  109  L.  T.  Jo.  493). 

(d)  Monmouth  Boroughs  Case  (1901),  5  O'M.  &  H.  166,  174. 

(e)  Silver  v.  Benn  (1896),  12  T.  L.  R.  199,  200,  C.  A.  Kay,  L.J.,  speaks  in  that 
case  of  "  what  the  passage  meant  to  convey."  This  is  inconsistent,  however,  with 
dicta  in  Ellis  v.  National  Union  of  Conservative  Associations,  supra,  where  it  is 
suggested  that  no  innuendo  can  be  shown  in  these  casfes. 

(/)  Corrupt  and  Illegal  Practices  Prevention  Aci,  1895  (58  &  59  Vict.  c.  40), 
s.  2. 

{g)  Sunderland  Borough  Case,  supra,  at  p.  65. 
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circulation  of  the  false  statement  constituting  the  illegal  practice,  or 
unless  upon  the  hearing  of  an  election  petition  the  election  court 
finds  and  reports  that  the  election  of  such  candidate  was  procured 
or  materially  assisted  in  consequence  of  the  making  or  publishing 
of  such  false  statement  (h). 

It  is  an  illegal  practice  if  at  a  political  meeting  (i)  held  in  any- 
parliamentary  constituency  between  the  date  of  the  issue  of  the 
writ  for  the  return  of  a  member  of  Parliament  for  such  constituency 
and  the  date  at  which  a  return  to  such  writ  is  made,  any  person 
acts  in  a  disorderly  manner,  or  incites  others  to  so  act,  for  the 
purpose  of  preventing  the  transaction  of  the  business  for  which  the 
meeting  was  called  together  (k). 

583.  It  is  an  illegal  practice  if  a  candidate  or  his  election  agent 
is  personally  guilty  of  either  of  the  three  statutory  offences  of 
"illegal  payment,"  "  illegal  employment,"  or  "  illegal  hiring  "  (I). 

(iv.)  Illegal  Payment  and  Illegal  Employment. 

584.  It  is  an  illegal  payment  if  any  person  knowingly  provides 
money  for  any  payment  which  is  contrary  to  the  provisions  of  the 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  or  for  any 
expense  incurred  in  excess  of  any  maximum  amount  allowed  by 
that  Act,  or  for  replacing  any  money  expended  in  any  such  pay- 
ment or  expenses  {m),  except  when  the  same  may  have  been 
previously  allowed,  in  pursuance  of  the  Act  of  Parliament,  to  be  an 
exception  (n). 

Again,  if  any  person  other  than  the  election  agent  or  a  sub-agent 
appoints  any  polling  agent,  clerk,  or  messenger  employed  for  pay- 
ment on  behalf  of  the  candidate  at  an  election,  the  payment  will  be 
an  illegal  payment  (o),  and  if  the  money  for  it  is  knowingly  provided 
by  the  candidate  himself  it  will  be,  subject  to  any  such  exception  as 


{h)  Corrupt  and  Illegal  Practices  Prevention  Act,  1895  (58  &  59  Vict.  c.  40), 
s.  4. 

(i)  The  Act  is  for  the  protection  of  "  lawful  public  meetings,"  and  it  is  not 
clear  how  far  a  street  meeting  is  a  lawful  meeting  for  this  purpose.  See 
Leamington  Case  (1909),  44  L.  J.  662.  Compare  Harrison  v.  Rutland  {Duke), 
[1893]  1  Q.  B.  142,  C.  A.  ;  Dovaston  v.  Payne  (1795),  2  Hy.  Bl.  527  ;  Beatty  v. 
Gillbanks  (1882),  9  Q.  B.  D.  308  ;  E.  v.  Olarkson  (1892),  17  Cox,  C.  C.  483, 
C.  C.  R. ;  JVise  v.  Dunning,  [1902]  1  K.  B.  167. 

(k)  Public  Meeting  Act,  1908  (8  Edw.  7,  c.  66),  s.  1. 

(l)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  21  (2).  It  should  be  noted  in  connection  with  illegal  payment  that  the 
expression  "payment"  includes  any  pecuniary  or  other  reward,  and  the  expres- 
sions "  pecuniary  reward"  and  "money"  are  to  be  deemed  to  include  any  office, 
place,  or  employment,  and  any  valuable  security  or  other  equivalent  for  money, 
and  any  valuable  consideration,  and  expressions  referring  to  money  are  to  be 
construed  accordingly  [ibid.,  s.  64). 

(m)  Ibid.,  s.  13.  From  this  it  would  appear  that  the  provision  of  money 
knowingly  for  any  illegal  employment  or  illegal  hiring,  or  for  any  corrupt  or 
illegal  practice,  may  be  charged  also  as  an  illegal  payment,  because  it  would  be  a 
payment  contrary  to  the  provisions  etc.  within  s.  13. 

(n)  Ibid.,  s.  13. 

(o)  Ibid.,  s.  27  (1),  shows  that  here  again  there  would  be  a  contravention  of  the 
Act,  and  therefore  s.  13  applies. 
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aforesaid,  an  illegal  practice  (p).   So,  again,  if  any  payment  is  made     ^^ct.  i. 
on  account  of  any  committee-room  hired  by  any  person  other  than  Parlia- 
the  election  agent  or  a  sub-agent  on  behalf  of  the  candidate  (q).    A  mentary. 
contract  whereby  any  expenses  are  incurred  on  account  of  or  in 
respect  of  the  conduct  or  management  of  an  election  is  not  enforce- 
able against  a  candidate  unless  made  by  the  candidate  himself  or 
by  his  election  agent,  either  by  himself  or  by  his  sub-agent.  But 
it  is  provided  that  the  inability  thus  created  to  enforce  such  contract 
will  not  relieve  the  candidate  from  the  consequences  of  any  corrupt 
or  illegal  practice  having  been  committed  by  his  agent  (a). 

585.  It  is  an  illegal  payment  and  an  illegal  practice  (h)  if  the  Personal 
candidate  knowingly  pays  any  personal  expenses  incurred  by  expenses, 
him  on  account  of,  or  in  connection  with,  or  incidental  to  the 
election  to  a  further  amount  than  £100  otherwise  than  by  the 
election  agent  (c). 

586.  It  is  an  illegal  payment,  and  if  the  candidate  or  election  inducing 
agent  be  personally  guilty  an  illegal  practice  (tZ),  corruptly  to  ^^*^fj^te^^ 
induce  or  procure  another  person  to  withdraw  from  being  a  can-       '  ^  ^' 
didate  at  an  election  in  consideration  of  a  payment  or  promise  of 
payment  (e). 

587.  It  is  an  illegal  payment,  and  if  the  candidate  or  election  Band,  flags, 
agent  be  personally  guilty  an  illegal  practice  (/),  subject  to  such  ribbons  etc. 
exception  as  may  be  allowed  by  the  court  under  their  statutory 
powers,  to  make  before,  during,  or  after  an  election  a  payment  or  a 
contract  for  payment  for  the  purpose  of  promoting  or  procuring  the 
election  of  a  candidate  at  any  election  on  account  of  bands  of  music, 
torches,  flags,  banners,  cockades,  ribbons,  or  other  marks  of  dis- 
tinction (g).    Any  person  being  a  party  to  such  contract  or  receiving 

{p)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  21  (2)._ 

(q)  Ibid.,  s.  27  (1),  shows  that  here  again  there  would  be  a  contravention  of  the 
Act,  and  therefore  s.  13  applies. 

(a)  Ihid.,  s.  27  (2).  See  also  Nurton  v,  Dickson  (1860),  5  H.  &  N.  637,  decided 
before  the  present  statute. 

(6)  It  is  an  illegal  payment  (Corrupt  and  Illegal  Practices  Prevention  Act,  1883 
(46  &  47  Vict.  c.  51),  s.  13),  because  such  payment  is  contrary  to  the  provisions  of 
the  Act.  It  is  therefore  an  illegal  practice  {ibid.,  s.  21  (2)),  because  by  hypothesis 
the  candidate  is  personally  guilty.  It  might  possibly  be  excused  under  s.  23  (see 
p.  399,  post),ii  the  candidate,  though  he  made  the  payment  "knowingly,"  yet 
did  so  by  reason  of  inadvertence,  or  from  other  accidental  miscalculation,  or  from 
some  other  reasonable  cause  of  a  like  nature.  But  the  other  conditions  of  that 
section  (which  see)  would  have  to  be  satisfied. 

(c)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
ss.  13,  21.  The  expression  "personal  expenses,"  as  used  with  respect  to  the 
expenditure  of  any  candidate  in  relation  to  any  election,  includes  the  reasonable 
travelling  expenses  of  such  candidate  and  the  reasonable  expenses  of  his  living  at 
hotels  or  elsewhere  for  the  purposes  of  and  in  relation  to  such  election  {ibid.,  s.  64)  ; 
but  see  note  {g),  p.  295,  ante. 

{d)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  21  (2). 

(e)  Ibid.,  a.  15. 

(/)  Ibid.,  s.  21  (2). 

(g)  Ibid.,  s.  16.  A  payment  made  to  repair  the  roof  of  a  house  damaged  by  the 
ropes  of  a  banner  was  held  not  to  be  within  this  provision,  the  banner  itself  being 
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Sect.  1.     such  payment  is  also  guilty  of  illegal  payment,  if  lie  knew  that  the 
Parlia-      same  was  made  contrary  to  law  (h). 
mentary. 

  588.  It  is  an  illegal  employment,  and  if  the  candidate  or  his 

cpenses  election  agent  be  personally  guilty  an  illegal  practice  (i),  to  engage 
or  employ  any  person  for  payment  (k)  or  promise  (l)  of  payment 
for  the  purpose  of  promoting  or  procuring  the  election  of  a  candi- 
date at  an  election  for  any  purpose  or  in  any  capacity  whatever 
except  for  the  prescribed  purposes  and  in  the  prescribed  capacities 
or  except  so  far  as  payment  is  authorised  by  the  Act  of  Par- 
liament (?7i).  In  addition  to  the  payments  already  mentioned  as 
legalised,  the  following  expenses  are  also  legal  expenses  (n) :  The 
expenses  of  printing,  the  expenses  of  advertising,  and  the  expenses 
of  publishing,  issuing,  and  distributing  addresses  and  notices ;  the 
expenses  of  stationery,  messages,  postage,  and  telegrams ;  the 
expenses  of  holding  public  meetings. 

Expenses  otherwise  legal  may  be  incurred  in  respect  of  miscel- 
laneous matters ;  but  they  must  not  exceed  in  the  whole  the 
maximum  amount  of  £200  (o).  Nor  must  the  whole  expenses  exceed 
the  maximum  prescribed  by  the  Act  (a). 


lawful  because  no  payment  or  contract  for  payment  had  been  made  in  respect  of 
it  (Stepney  Case  (1886),  4  O'M.  &  H.  34,  39). 

Portraits  on  linen,  furnished  with  a  lath  top  and  bottom,  carried  about  and 
suspended  across  streets,  have  been  held  to  be  "banners,"  although  more  properly 
described  as  "marks  of  distinction "  (Sf.  George's  Division  (recriminatory)  Gase 
(1896),  5  O'M.  &  H.  103,  107—114.  Compare  Stepney  Borough  Gase  (1892), 
4  O'M.  &  H.  178,  179—183). 

Hat-cards,  again,  have  been  held  to  be  a  contravention  of  this  provision,  and, 
where  they  are  charged  in  the  election  account  and  paid  for  by  the  election  agent 
to  be  sufficient  to  avoid  the  election  ( Walsall  Borough  Gase  (1892),  4  O'M.  &  H.  123, 
126.  Compare  Pontefract  Borough  Gase  (1893),  4  O'M.  &  H.  200  ;  Glare  Eastern 
Division  Gase  (1892),  4  O'M.  &  H.  162).  It  is  a  question  of  fact  in  each  case 
whether  such  things  avoid  the  election  {Pontefract  Borough  Gase,  supra).  The 
Walsall  Borough  Gase,  supra,  is  "  considered  to  have  gone  to  the  extreme  verge  of 
the  law  "  {Glare  Eastern  Division  Gase,  supra).  Even  bills  and  placards  which  are 
neither  addresses  nor  notices  may  on  the  facts  apparently  be  held  to  be  marks  of 
distinction  {Stepney  Borough  Gase  (1892),  4  O'M.  &  H.  178,  179—183).  Compare 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  Sched.  I., 
Part  II.,  r.  3.  The  object  of  this  provision  is  partly  to  prevent  waste  of  money 
and  partly  to  prevent  a  man  from  gaining  a  false  show  of  popularity  by  laying 
out  his  money  on  flags,  banners,  and  other  things  of  that  description  {per  Cave,  J., 
in  Stepney  Borough  Gase,  supra  ;  but  compare  Walsall  Borough  Gase,  supra). 

(h)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  16  (2). 

fi)  Ibid.,  s.  21  (2). 

(k)  Payment  includes  any  pecuniary  reward  or  other  reward,  such  as  refresh- 
ments (Barrow-in-Furness  Case  (1886),  4  O'M.  &  H.  76,  82). 

(l)  A  promise  must  be  an  actual  express  promise,  and  not  such  a  promise  as  is 
inferred  from  the  conduct  of  the  parties  (Lichfield  Division  Gase  (1895),  5 
O'M.  &  H.  27,  29,  30). 

(m)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  17.  The  persons  who  may  be  legally  employed  for  payment  are  enumerated 
on  pp.  266—269,  ante. 

(n)  Ibid.,  Sched.  I.,  Part  I.,  shows  that  here  again  there  would  be  a  similar 
contravention  of  the  Act,  if  any  persons  other  than  or  in  greater  numbers  than 
these  are  employed  for  payment ;  therefore  s.  13  applies, 
o)  Ibid.,  Sched.  I.,  Part  III. 
a)  P)id.,  Sched.  I.,  Part  IV.    See  p.  295,  ante. 
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Any  payment  made  in  contravention  of  these  limitations  would  s^ect.  i. 
be  an  illegal  payment  (b),  and,  if  the  candidate  or  his  election  Parlia- 
agent  were  personally  guilty,  an  illegal  practice  (c).  mentary. 

589.  Subject  to  any  exception  which  may  be  allowed  by  the  court  illegal 
under  their  statutory  powers,  if  any  person  is  engaged  or  employed  employment, 
in  contravention  of  the  statutory  provisions  either  before,  during,  or 

after  an  election,  the  person  engaging  or  employing  him  is  guilty  of 
illegal  employment,  and  the  person  so  engaged  or  employed  is  also 
guilty  of  illegal  employment,  if  he  knew  that  he  was  engaged  or 
employed  contrary  to  law  (d). 

A  speaker  must  not,  therefore,  for  the  purpose  of  promoting  or 
procuring  the  election  of  a  candidate  at  an  election,  be  engaged  or 
employed  to  speak  in  consideration  of  a  payment  or  promise  of 
payment,  nor  must  a  canvasser  be  engaged  to  canvass  for  such 
purpose  and  on  such  terms.  But  a  person  who  is  lawfully  engaged 
or  employed  for  payment  for  some  lawful  purpose  is  not  deprived  of 
the  ordinary  right  of  a  citizen  to  canvass,  and  he  may  therefore 
canvass  so  long  as  it  is  not  for  his  canvassing  that  he  is  paid  (e). 

(v.)  Illegal  Hiring. 

590.  It  is  an  illegal  hiring,  and  if  the  candidate  or  his  election  Hiring  con- 
agent,  be  personally  guilty  an  illegal  practice,  if  any  person  lets,  '^eyances. 
lends,  or  employs  for  the  purpose  of  the  conveyance  of  electors  to 

or  from  the  poll,  and  knowing  that  it  is  intended  to  be  used  for 
such  purpose,  any  public  stage  or  hackney  carriage,  or  any  horse  or 
other  animal  kept  or  used  for  drawing  the  same,  or  any  carriage 
horse  or  other  animal  which  he  keeps  or  uses  for  the  purpose  of 
letting  out  for  hire  (/),  or  if  any  person  hires,  borrows,  or  uses  for 
the  purpose  of  the  conveyance  of  electors  to  or  from  the  poll,  any 
carriage  horse  or  other  animal  which  he  knows  the  owner  thereof 
is  prohibited  by  this  provision  to  let,  lend,  or  employ  for  that 
purpose  ig).  But  nothing  in  this  provision  is  to  prevent  a  carriage 
horse  or  other  animal  being  let  to  or  hired,  employed,  or  used  by  an 
elector,  or  several  electors  at  their  joint  cost,  for  the  purpose  of 
being  conveyed  to  or  from  the  poll  (li). 

(h)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  13. 

(c)  Ibid.,  s.  21  (2). 

(d)  Ibid.,  s.  17  (2). 

(e)  Lichfield  Division  Case  (1895),  5  O'M.  &  H.  27,  28,  29.    Compare  Elgin 
and  Nairn  Case  (1895),  5  O'M.  '&  H.  1,  13. 

(/)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  14(1). 

{g)  Ibid.,  s.  14  (2).  Where  a  voter  is  driven  to  the  poll  in  a  cab  paying  nothing 
to  the  driver,  but  there  is  no  proof  that  the  voter  knows  the  use  of  the  cab  to  be 
prohibited  by  law,  no  breach  of  this  section  is  committed,  and  the  voter's  vote  is 
good  {Buckrose  Division  Case  (1886),  4  O'M.  &  H.  110,  117).  An  illegal  hiring  is 
not  an  illegal  practice  unless  committed  by  the  candidate  or  his  election  agent. 
Therefore  when  it  was  objected  that  the  petition  said  that  during  the  election  the 
respondent  was  by  his  agent  guilty  of  illegal  practices  by  hiring  for  the  purpose 
of  the  conveyance  of  electors  to  and  from  the  poll  at  the  said  election  carriages 
and  horses  knowing  that  the  owners  thereof  were  prohibited  by  this  section  from 
lending  the  same  for  that  purpose,  there  being  no  allegation  in  the  particulars  that 
the  acts  complained  of  had  been  done  bj'-  the  candidate  or  his  election  agent,  the 
court  held  that  this  was  a  good  objection,  and  refused  to  amend  the  petition  so 
that  s.  7  might  apply  {Manchester  Eastern  Division  Case  (1892),  4  O'M.  &  H.  120). 

Qi)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  14  (3). 
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No  person  is  liable  to  pay  any  duty  or  to  take  out  a  licence  for 
any  carriage  by  reason  only  of  such  carriage  being  used  without 
payment  or  promise  of  payment  for  the  conveyance  of  electors  to  or 
from  the  poll  at  an  election  (i). 

591.  It  is  an  illegal  hiring,  and  if  the  candidate  or  his  election 
agent  be  personally  guilty  (X)  an  illegal  practice,  if  any  person  for 
the  purpose  of  promoting  or  procuring  the  election  of  a  candidate 
at  an  election  hires  or  uses  any  of  the  following  descriptions  of 
premises  for  a  committee-room  (I) : — 

(a)  Any  premises  on  which  the  sale  by  wholesale  or  retail  of  any 
intoxicating  liquor  is  authorised  by  a  licence,  whether  the  licence  be 
for  consumption  on  or  off  the  premises. 

(b)  Any  premises  where  any  intoxicating  liquor  is  sold  or  is 
supplied  to  members  of  a  club,  society,  or  association  other  than  a 
permanent  political  club. 

(c)  Any  premises  whereon  refreshment  of  any  kind,  whether  food 
or  drink,  is  ordinarily  sold  for  consumption  on  the  premises. 

As  to  licensed  premises  there  is,  however,  an  exception  in  the  case 
of  any  part  of  such  premises  ordinarily  let  for  the  purpose  of 
chambers  or  offices,  or  the  holding  of  public  meetings  or  arbitrations, 
if  such  part  has  a  separate  entrance  and  no  direct  communication 
with  any  part  of  the  premises  on  which  any  intoxicating  liquor  or 
refreshment  is  sold  or  supplied  (m). 

(d)  The  premises  of  any  public  elementary  school  in  receipt  of  an 
annual  parliamentary  grant,  or  any  part  of  such  premises  (n).  In 
this  last  category  a  schoolmaster's  house  is  included  where  such  house 
is  within  the  curtilage  of  the  school  (o) .  But  where  the  master's  house 
is  provided  rent  free  by  a  subscriber  to  the  schools,  the  house  is  not 
part  of  the  premises  of  a  public  elementary  school,  although  the 
managers  be  in  receipt  of  an  annual  parliamentary  grant  (p). 

Wherever  de  facto  certain  persons  who  act  as  a  committee  during 
the  polling  day  meet  together  in  a  room,  whether  it  be  a  room 
within  (a),  (b),  (c),  or  (d),  the  members  of  the  committee  who  so  use 
that  committee-room  must  be  taken  to  be  within  the  provision  (q). 

None  of  the  above  provisions  prohibiting  certain  payments  and 
contracts  for  payments,  and  the  payment  of  certain  sums  and  the 
incurring  of  certain  expenses  in  excess  of  a  certain  maximum,  affect 
the  right  of  any  creditor  who,  when  the  contract  was  made,  was 
ignorant  of  the  same  being  in  contravention  of  the  Act  (r). 

(i)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  14  (4). 

(/c)  Ibid.,  s.  21  (2). 

(Z)  Ibid.,  s.  20.  See  note  (y),  p.  294,  ante,  as  to  wh.a.t  is  included  in  the  expression 
"  committee-room." 

(m)  Buckrose  Division  Case  (1886),  4  O'M.  &  H.  110,  115. 

(n)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  20.  See,  for  instances  of  committee-rooms  within  this  proviso,  Devonport  Case 
(1886),  2  T.  L.  K.  345,  346  ;  Cockermouth  Division  Case  (1901),  5  O'M.  &  H.  155. 

(o)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (45  &  46  Vict.  c.  51),  s.  20. 

(^:>)  Buckrose  Division  Case,  supra,  at  p.  113.  But  it  might  be  otherwise  where 
such  house  is  obviously  apart  from  and  distinct  from  the  school-house  itself,  not 
only  with  respect  to  structure,  but  with  respect  to  the  mode  in  which  the 
expenditure  of  keeping  it  up  is  defrayed  {ibid.,  at  p.  115).  See  Ballot  Act,  1872 
(35  &  36  Vict.  c.  33),  s.  6. 

{q)  Buckrose  Division  Case,  suj)ra. 

(r)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  19. 
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Sub-Sect.  10— The  Poll. 
(i.)  In  General. 

592.  A  contested  election — i.e.,  an  election  in  which  more  can- 
didates are  nominated  than  there  are  vacancies  to  be  filled  up — 
must  be  decided  by  a  poll  of  the  electors  (a). 

If  the  election  is  contested,  the  returning  officer  must,  as  soon  as 
possible  after  adjourning  the  election  (b),  give  public  notice  of  the 
day  on  which  the  poll  will  be  taken,  and  of  the  candidates  described 
as  in  their  respective  nomination  papers,  and  of  the  names  of  the 
persons  who  subscribe  the  nomination  paper  of  each  candidate, 
and  of  the  order  in  which  the  names  of  the  candidates  will  be 
printed  in  the  ballot  paper,  and  in  the  case  of  an  election  for  a 
county  must  deliver  to  the  postmaster  of  the  principal  post-office  of 
the  town  in  which  is  situate  the  place  of  election  a  paper,  signed  by 
himself,  containing  the  names  of  the  candidates  nominated  and 
stating  the  day  on  which  the  poll  is  to  be  taken ;  and  the  post- 
master must  forward  the  information  contained  in  such  paper  by 
telegraph,  free  of  charge,  to  the  several  postal  telegraph  offices 
situate  in  the  county  (c)  for  which  the  election  is  to  be  held,  and 
such  information  must  be  published  forthwith  at  each  such  office 
in  the  manner  in  which  post-office  notices  are  usually  published  {d) . 

593.  If  a  candidate  who  does  not  withdraw  is  for  any  reason 
disqualified  to  be  a  candidate  (e),  and  the  other  candidate  desires 
that  all  votes  given  for  the  candidate  so  disqualified  should  be 
treated  as  having  been  thrown  away — i.e.,  treated  as  null  and  void 
as  though  they  had  never  been  given  (/) — a  notice  of  the  disquali- 
fication must  be  published  to  the  electors  (g). 


Sect.  1. 

Parlia- 
mentary. 

When  poll  is 
necessary. 

Notice  of 
poll. 


Notice  of 

disqualitica- 

tion. 


(a)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  1. 

(b)  The  election  is  necessarily  adjourned  when  at  the  expiration  of  the 
prescribed  time  more  candidates  stand  nominated  than  there  are  vacancies  to  be 
tilled  (Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  1).    See  p.  275,  ante. 

(c)  The  word  "  county  "  is  not  defined  in  the  Act,  but  presumably  every  post- 
office  in  the  division  would  suffice  if  the  election  were  being  held  for  a  divisioh  of 
a  county. 

{d)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  9.  The  notice 
must  also  contain  the  notification  as  to  claims  against  returning  officers  prescribed 
by  the  Parliamentary  Elections  (Returning  Officers)  Act,  1875  (38  &  39  Vict, 
c.  84),  s.  7,  Sched.  II.  Where  the  returning  officer  is  required  or  authorised  by 
the  Act  to  give  any  public  notice,  he  must  carry  such  requirement  into  effect  by 
advertisements,  placards,  handbills,  or  such  other  means  as  he  thinks  best  calcu- 
lated to  afford  information  to  the  electors  {ibid.,  r.  46). 

(e)  "  Disqualified  from  being  a  candidate  "  is  not  the  same  thing  as  "  disquali- 
fied from  being  returned  as  the  successful  candidate."  Thus  bribery  by  a  candidate 
at  an  election,  though  it  renders  his  election  void  if  he  be  found  guilty  on  petition, 
does  not  incapacitate  the  candidate  at  that  election  in  the  sense  that  the  Azotes 
given  for  him  by  voters  with  knowledge  of  it  will  be  thrown  away  {Drinkwater 
V.  Deaim  (1874),  L.  R.  9  C.  P.  626).  For  disqualifications  from  being  a  candidate 
generally,  see  title  Parliament. 

(/)  As  in  the  Wakefield  Oase  (1842),  Bar.  &  Aust.  270,  319,  decided  by  a  parlia- 
mentary committee,  and  other  cases  cited  in  the  following  notes. 

(g)  R.  V.  Bridge  (1813),  1  M.  &  S.  76.  But  compare  Haivkins  v.  E.  (1813),  2 
Dow,  124,  H.  L.  Lord  Eldon,  L.C.,  there  said,  at  p.  147  :  "The  utmost  that  those 
who  had  polled  without  notice  could  say  would  be,  '  Place  us  in  the  same  situation 
in  which  we  would  have  been  if  notice  had  been  given  at  the  beginning  of  the 
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Sect.  1.  In  the  absence  of  such,  a  notice,  a  new  election  ought  to  be  had 
Parlia-  unless  either  (1)  the  persons  whose  votes  it  is  sought  to  treat  as 
mentary,    having  been  thrown  away  can  be  shown  in  fact  to  have  been  aware 

of  the  disqualification  (h),  or  (2)  the  disqualification  is  of  a  sort 

whereof  notice  is  to  be  presumed  (i). 

election.' "  But  this  case  was  long  "before  the  Ballot  Act,  1872  (35  &  36  Vict, 
c.  33),  and  when  the  electorate  was  very  small.  If  the  notice  is  defamatory,  an 
action  will  lie  upon  it  at  common  law  {Bendish  v.  Lindsey  (1708),  11  Mod.  Kep, 
194) ;  and  it  will  not  he  privileged  (see  privilege  discussed  in  connection  with 
elections,  Dickeson  v.  Hilliard  (1874),  L.  R.  9  Exch.  79  ;  Buncombe  v.  Daniell 
(1837),  8  0.  &  P.  222),  at  least  if  a  personal  attack  be  made  {Wilson  v.  Reed 
(I860),  2  F.  &  F.  149).  The  notice  may  be  given  to  the  voters,  published  in  the 
newspapers,  and  circulated  through  the  constituency  {Tipperary  Case  (1875),  3 
O'M.  &  H.  19,  20).  In  that  case  the  candidate  had  been  convicted  of  high  treason. 
It  is  not  essential  that  the  notice  should  be  given  to  each  individual  elector.  See  the 
following  cases  decided  by  parliamentary  committees :  Drogheda  2nd  Case  (1835), 
Kn.  &  Omb.  211  ;  Cork  Case  (1835),  Kn.  &  Omb.  274,  291  ;  Gahvay  Case  (1838), 
Pale.  &  Fitz.  579  ;  Wakefield  Case  (1842),  Bar.  &  Aust.  270, 318.  A  form  of  notice 
will  be  found  in  the  case  lastly  above  mentioned  at  pp.  272,  273.  It  may  be 
signed  by  any  electors  {Neivcastle-under-Lyme  2nd  Case  (1842),  ]3ar.  &  Aust.  564), 
or  by  the  election  agent,  as  in  the  Galway  Case  (1872),  2  O'M.  &  H.  46,  47. 

In  the  Tavistock  Borough  Case  (1853),  2  Pow.  R.  &  D.  5,  printed  notices  of 
a  candidate's  want  of  qualification  were  affixed  on  each  side  of  the  door  of  the 
Guildhall,  in  which  the  polling  was  carried  on,  some  time  before  the  poll  com- 
menced, so  as  to  be  visible  to  every  elector  as  he  came  up  to  vote,  and  continued 
so  affixed  up  to  the  close  of  the  poll.  But,  in  view  of  the  cases  above  cited,  it 
would  appear  not  to  be  necessary  to  go  thus  far. 

(h)  Urinkwater  v.  Deakin  (1874),  L.  R.  9  C.  P.  626.  Compare  Belfast  Case  (1838), 
Falc.  &  Fitz.  595,  601,  where  a  parliamentary  committee  allowed  the  question  to 
be  asked,  "  To  your  knowledge  was  what  took  place  on  the  day  of  nomination 
with  respect  to  Mr.  Gibson's  qualification  publicly  talked  of  in  the  town  during 
the  progress  of  the  election  ?  " 

(i)  Gosling  v.  Veley  (1847),  7  Q.  B.  406,  reversed,  but  not  on  this  point,  in 
1853  (4  H.  L.  Cas.  679).  For  instance,  as  the  court  in  that  case  said,  "  if  an 
elector  were  to  nominate  and  vote  for  a  woman,  his  vote  would  be  thrown  away. 
Then  the  fact  would  be  notorious,  and  every  man  would  be  presumed  to  know 
the  law  upon  that  fact."  Following  this  case,  votes  which  actually  were  given  for 
a  woman  who  purported  to  stand  as  a  candidate  in  a  municipal  election  were  held 
to  have  been  ipso  facto  thrown  away  (Beresford-Hope  v.  Sandhurst  [Lady)  (1889), 
23  Q.  B.  D.  79,  C.  A.).  But  the  mere  circumstance  that  the  existence  in  fact 
of  a  disqualification  happens  to  be  notorious  is  not  necessarily  enough  to  excuse 
the  necessity  of  a  notice  (R.  v.  Bester  (1861),  3  L.  T.  667).  This  is  quite  a 
different  matter  from  a  disqualification  in  its  essence  notorious,  such  as  that 
cited  above,  which  is  conclusive.  In  another  case,  however,  a  notorious  fact  was 
held  sufl[icient,  and  Mathbw,  J.,  observed :  "  The  test  may  be  whether  there  is  a 
reasonable  difficulty  as  to  the  facts  or  as  to  the  law"  {Cox  v.  Ambrose  (1890) ,  7  T.  L.  R. 
59, 60).  So  in  a  case  of  the  election  of  children  to  Christ's  Hospital  Malins,  V.-C, 
said  :  "  The  candidate  in  a  certain  case  was  disqualified  on  a  point  of  law  which 
the  electors  might  not  have  been  supposed  capable  of  appreciating,  and  therefore 
their  votes  were  held  not  to  have  been  thrown  away"  {Etherington  v.  Wilson 
(1875),  L.  R.  20  Eq.  606,  618.  The  actual  decision  in  this  case  was  reversed  on 
appeal  (1876),  1  Ch.  D.  160).  The  allusion  is  to  R.  v.  Tewkesbury  Corporation 
(1868),  L.  R.  3  Q.  B.  629.  But  the  latter  case  was  doubted  by  Brett,  J.,  in 
Drinkwater  v.  Deakin,  supra,  at  p.  643. 

In  another  case,  where  votes  had  been  given  for  an  infant  in  an  election  to  fill 
the  post  of  clerk  of  a  Court  of  Requests,  votes  so  given  were  held  to  have  been 
thrown  away  [Claridge  v.  Evelyn  (1821),  5  B.  &  Aid.  81).  This  case  falls  within 
the  principle  of  Gosling  v.  Veley,  supra. 

The  practice  of  the  parliamentary  committees  is  thus  stated  :  "  By  the  common 
law  the  principle  seems  to  be  firmly  established  that  where  a  candidate  is  in  point 
of  fact  disqualified  at  the  time  of  an  election  all  votes  given  for  him  with  know- 
ledge of  the  fact  upon  which  such  disqualification  is  founded  must  be  considered 
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594.  If  after  the  adjournment  of  the  election  by  the  returning     ^^ct.^  i. 
officer  for  the  purpose  of  taking  a  poll  one  of  the  candidates  nomi-  Parlia- 
nated  dies  before  the  poll  has  commenced,  the  returning  officer  mentary. 
must,  upon  being  satisfied  of  the  fact  of  such  death,  countermand  Death  of  a 
notice  of  the  poll  (a).     This  will  be  enforced,  if  necessary,  by  candidate, 
mandamus  (h). 

All  proceedings  with  reference  to  the  election  must  in  such  case 
be  commenced  afresh  in  all  respects  as  if  the  writ  had  been  received 
by  the  returning  officer  on  the  day  on  which  notice  was  given  him 
of  such  death.  No  fresh  nomination  is  necessary  in  the  case  of  a 
candidate  who  stood  nominated  at  the  time  of  the  countermand  of 
the  poll  (c). 

595.  The  poll  is  to  take  place  on  such  day  as  the  returning  Day  of  poll, 
officer  may  appoint,  not  being  in  the  case  of  a  county  or  a  district 
borough  less  than  two  nor  more  than  six  clear  days  and  not  being 

in  the  case  of  a  borough  other  than  a  district  borough  more  than 
three  clear  days  after  the  day  fixed  for  the  election  (d). 

596.  Where  the  taking  the  poll  is  interrupted  or  obstructed  by  interruption 
any  riot  or  open  violence,  the  returning  officer  or  his  lawful  deputy      riot  etc. 
is  not  for  such  cause  to  finally  close  the  poll,  but  must  adjourn  the 

taking  the  poll  at  the  particular  polling  place  or  places  at  which 
such  interruption  or  obstruction  has  happened  until  the  following 
day,  and,  if  necessary,  must  further  adjourn  such  poll  until  such 
interruption  or  obstruction  has  ceased,  when  he  must  again  proceed 
with  the  taking  the  poll  at  such  place  or  places ;  and  any  day 
whereon  the  poll  has  been  so  adjourned  is  not  as  to  such  place  or 
places  to  be  reckoned  the  day  of  polling  at  such  election ;  and  when- 
ever the  poll  has  been  so  adjourned  by  any  deputy  of  the  returning 
officer,  such  deputy  must  forthwith  give  notice  to  the  returning 

as  thrown  away.  This  knowledge  may  be  established  either  by  distinct  notice  or 
by  notoriety,  and  it  will  in  all  cases  be  inferred  that  where  the  voter  is  aware  of 
the  facts  he  is  aware  of  the  legal  deduction  from  those  facts,  however  intricate 
and  doubtful  such  deduction  may  be"  [Cliiheroe  Borough  2nd  Case  (1853),  2  Pow. 
K  &  D.  276,  285).  Note  that  by  the  Parliamentary  Elections  Act,  1868  (31  &  32 
Vict.  c.  125),  s.  26,  "  until  rules  of  court  have  been  made  in  pursuance  of  this  Act, 
and  so  far  as  such  rules  do  not  extend,  the  principles,  practice,  and  rules  on  which 
committees  of  the  House  of  Commons  have  heretofore  acted  in  dealing  with 
election  petitions  shall  be  observed  as  far  as  may  be  by  the  court  and  judge  in 
the  case  of  election  petitions  iinder  this  Act." 

(a)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  1.  But  if  the  returning  officer  does 
not  hear  of  the  death  until  after  the  commencement  of  the  poll,  it  is  too  late  to 
countermand  the  notice  and  the  election  must  proceed  {Urquhart  {Lord  Provost  of 
Dundee)  v.  Air,  [1910]  S.  C.  54). 

(h)  B.  V.  Stewart,  [1898]  1  Q.  B.  552. 

(c)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  1. 

(d)  Ibid.,  Sched.  I.,  Part  I.,  r.  14.  Where  through  an  honest  mistake  insuffi- 
cient time  was  allowed,  but  the  petitioner  had  acquiesced  in  the  mistake,  the 
election  was  not  avoided  Glare  (Eastern  Division)  Case  (1892),  4  O'M.  &  H.  162, 
165). 

In  reckoning  time  for  the  purposes  of  the  Act,  Sunday,  Christmas  Day,  Good 
Friday,  and  any  day  set  apart  for  a  public  fast  or  a  public  thanksgiving,  are  to  be 
excluded  ;  and  where  anything  is  required  by  the  Act  to  be  done  on  any  day 
which  falls  on  any  of  the  above-mentioned  days,  such  thing  may  be  done  on  the 
next  dav,  unless  it  is  one  of  the  days  excluded  as  above  mentioned  (Ballot  Act, 
1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  56). 
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Polling 
districts. 


officer  (e).  The  law  as  to  the  exclusion  of  Sunday,  Good  Friday,  and 
Christmas  Day  and  the  adjournment  in  such  cases  to  the  following 
day  is  the  same  as  in  the  case  of  the  adjournment  of  the  business 
of  the  nomination  (/). 

597.  The  most  precise  provisions  have  been  made  by  law  in 
regard  to  "polling  districts"  and  "polling  places  "((/) ;  and  the 
returning  officer  must  pay  strict  attention  to  these  provisions, 
although  no  election  can  be  questioned  by  reason  of  any  informality 
relative  to  "polling  districts  "  and  "polling  places  "  (h). 

598.  Every  constituency  is  divided  into  "  polling  districts," 
and  in  a  county  each  "polling  district"  has  its  peculiar  "polling 
place  "  assigned  to  it.  Each  "  polling  district,"  whether  in  a 
county  or  a  borough,  contains  a  number  of  "  polling  stations  " 
furnished  with  a  number  of  "compartments,"  in  one  of  which 
compartments  each  individual  elector  is  to  mark  his  ballot 
paper  (i). 

599.  The  "  polling  districts "  are  districts  into  which  the 
constituency  has  been  specially  divided  for  the  purpose  of  par- 
liamentary elections  by  the  proper  authority  appointed  by  law  in 
that  behalf  (A;).  In  the  case  of  a  county  this  authority  is  the 
county  council,  whose  business  it  is  to  divide  the  county  into 
districts  and  to  alter  such  districts  from  time  to  time  in  such 
manner  as  may  be  necessary  for  the  purpose  of  carrying  the  law 
in  that  behalf  into  effect  (I).  In  the  case  of  a  borough  the 
authority  varies  in  different  cases.  In  every  municipal  borough, 
and  in  every  borough  any  part  of  which  forms  a  municipal  borough, 
the  town  council  of  such  borough  will  be  the  authority ;  in  other 
boroughs  the  justices  of  the  peace  acting  for  such  borough  will  be 
the  authority,  or  if  there  be  no  such  justices  then  the  justices 
acting  for  the  division  of  the  county  in  which  such  borough  or 
the  greater  part  thereof  is  situate ;  and  in  places  where  a 
parliamentary  borough  is  constituted  by  the  combination  of  two 
or  more  municipal  boroughs,  then  the  authority  is  the  town  council 
of  that  municipal  borough  in  which  the  nomination  takes  place  (m). 

(e)  Parliamentary  Elections  Act  1835  (5  &  6  Will.  4,  c.  36),  s.  8. 
(/)  See  p.  277,  ante. 

Ig)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  47. 

(h)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  5  ;  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  47  (4). 

(t)  Such  is  the  general  result  of  the  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  and 
the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51). 
The  elucidation  of  the  exact  meaning  of  the  four  expressions  "  polling  district," 
"  polling  place,"  "  polling  station,"  and  "  compartment  "  will  be  important  for 
many  different  purposes  under  the  Acts  cited. 

(k)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  34  ; 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  47. 

(l)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  3  (xii.)  ;  and  Corrupt 
and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  47  (2). 

(m)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  34.  The 
contingent  powers  of  justices  under  this  section  do  not  appear  to  have  been 
touched  by  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  3  (xii.),  which 
does  not  refer  to  boroughs. 
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The  expenses  incurred  by  the  authority  of  a  county  or  borough     Sect.  i. 

in  dividing  their  county  or  borough  into  "  polling  districts,"  and  Parlia- 

in  the  case  of  a  county  assigning  "polling  places"  to  such  mentary. 

districts,  and  in  altering  any  such  districts  or  polling  places,  are 

to  be  defrayed  in  like  manner  as  if  they  were  expenses  incurred 

by  the  registration  officer  in  the  execution  of  the  enactments 

respecting  the  registration  of  electors  in  such  county  or  borough, 

and  these  enactments  so  far  as  is  consistent  with  the  tenor 

thereof  are  to  apply  accordingly  (w).     The  division  of  a  county 

into  "polling  districts"  has  for  its  object  the  provision  of  a 

convenient  "polling  place"  for  each  elector  ;  and  the  division  of 

a  borough  has  a  similar  object  (o).    A  "polling  place  "  must 

be  assigned  to  each  district  in  a  county  in  such  manner  that  so 

far  as  is  reasonably  practicable  every  elector  resident  in  the 

county  may  have  his  "  polling  place "  within  a  distance  not 

exceeding  three  miles  from  his  residence,  so  nevertheless  that  a 

"  polling  district  "  need  not  in  any  case  be  constituted  containing 

less  than  three  hundred  electors  (q).    In  the  case  of  a  borough  the 

district  must  be  so  divided  that  every  elector  resident  in  the  borough 

may  be  enabled  to  poll  within  a  distance  not  exceeding  one  mile 

from  his  residence,  so  nevertheless  that  a  "polling  district  "  need 

not  be  constituted  containing  less  than  three  hundred  electors  (?•)• 

The  "polling  places"  referred  to  are  the  towns  or  villages  Polling 
where  the  poll  is  to  be  taken,  and  one  of  which  in  the  case  of  a  places, 
county  is  specially  assigned  as  above  stated  to  be  the  "  polling 
place"  in  each  "polling  district."    In  the  case  of  a  borough  there 
is  no  need  to  assign  a  "  polling  place  "  in  this  sense — the  "polling 
place  "  in  such  case  will  be  obvious  (s). 

600.  The  "polling  stations"  are  the  actual  structures — build-  Polling 
ings,  rooms,  or  booths,  or  part  of  such  buildings,  rooms,  or  booths,  stations, 
as  the  case  may  be  (t) — in  which  the  poll  is  taken.     These  are 
selected  not  by  the  aforesaid  local  authority,  but  by  the  returning 

{n)  Corrupt  and  Illegal  Practices  Prevention  Acts,  1883  (46  &  47  Vict.  c.  51), 
s.  47  (5).    For  the  effect  of  the  enactments  referred  to,  see  pp.  246  et  seq.,  ante. 

(o)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  47.  _ 

(p)  For  the  meaning  of  this  expression,  see  infra. 

(q)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  47  (1). 

(r)  Ihid.,  s.  47  (3)  (a).  An  exception  was  made  in  that  section  as  to  certain 
boroughs  therein  named,  and  special  provisions  made  for  those  boroughs ;  but 
these  are  no  longer  boroughs  at  all  (see  Eedistribution  of  Seats  Act,  1885 
(48  &  49  Vict.  c.  23),  s.  2,  and  Sched.  I.,  Part  I.). 

(s)  See  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict, 
c.  51),  s.  47.  In  a  county  there  will  be  rival  towns  or  villages  within  one 
"  polling  district "  desiring  the  privilege  of  being  a  "  polling  place  " — a  question 
which  this  provision  enables  the  county  council  to  decide.  No  such  question 
can  arise  within  one  "polling  district"  in  the  case  of  a  borough.  Then  the 
only  question  can  be  as  to  the  exact  position  of  the  "  polling  stations,"  which 
is  everywhere  a  matter  for  the  returning  officer  under  the  Ballot  Act,  1872 
(35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  15,  to  be  discussed  in  the  next 
paragraph. 

(t)  A  separate  room  or  booth  may  contain  a  separate  polling  station,  or 
several  polling  stations  may  be  constructed  in  the  same  room  or  booth  (Ballot 
Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  17). 
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Sect.  1. 

Parlia- 
mentary- 


"  Compart- 
ments." 


officer.  At  every  polling  place  (a)  the  returning  officer  is  bound  to 
provide  a  sufficient  number  of  "  polling  stations  "  for  the  accommo- 
dation of  the  electors  entitled  to  vote  at  such  "  polling  place,"  and  to 
distribute  the  "polling  stations"  among  those  electors  in  such 
manner  as  he  thinks  most  convenient,  provided  that  in  a  district 
borough  there  must  be  at  least  one  polling  station  at  each  contributory 
place  of  such  borough  (b) .  Unless  some  building  or  place  belonging 
to  the  county  or  borough  is  provided  for  that  purpose,  the  returning 
officer  must,  whenever  it  is  practicable  so  to  do,  instead  of  erecting  a 
booth,  hire  a  building  or  room  for  the  purpose  of  taking  the  poll, 
so  that  the  use  of  booths  has  become  practically  obsolete  (c).  The 
returning  officer  at  a  parliamentary  election  may  use,  free  of 
charge,  for  the  purpose  of  taking  the  poll  at  such  election,  any 
room  in  a  school  receiving  a  grant  out  of  moneys  provided  by  Par- 
liament, and  any  room  the  expense  of  maintaining  which  is  payable 
out  of  any  local  rate  ;  but  he  must  make  good  any  damage  done  to 
such  room,  and  defray  any  expense  incurred  by  the  person  or 
body  of  persons  having  control  over  the  same  on  account  of  its 
being  so  used  for  the  purpose  of  taking  the  poll  (d).  The  use  of 
any  room  in  an  unoccupied  house  for  the  purpose  of  taking  the 
poll  does  not  render  any  person  liable  to  be  rated  or  to  pay  any 
rate  for  such  house  (e).  No  poll  at  any  election  for  members  of 
Parliament  in  England  and  Wales  may  be  taken  at  any  inn,  hotel, 
tavern,  publichouse  or  other  premises  licensed  for  the  sale  of 
beer,  wine  or  spirits,  or  in  any  booth,  hall,  room,  or  other  place 
directly  communicating  therewith,  unless  by  consent  of  all  the 
candidates  expressed  in  writing  (/).  No  election  can  be  holden 
of  any  member  for  any  city  or  borough  in  any  church,  chapel,  or 
other  place  of  public  worship  (g). 

601.  The  "  compartments "  are  the  particular  spots  in  the 
"  polling  stations  "  where  the  voters  are  screened  from  observation 
in  order  that  they  may  mark  their  ballot  papers  as  hereinafter 
mentioned (/i).  Each  "polling  station"  is  to  be  furnished  with 
such  number  of  these  compartments  as  the  returning  officer  may 
think  necessary,  so  that  at  least  one  compartment  be  provided  for 
every  one  hundred  and  fifty  electors  entitled  to  vote  at  such  "  polling 
station  "  (i). 


(a)  At  any  polling  place,  that  is  to  say,  in  the  case  of  a  county,  at  every 
polling  place  assigned  by  the  county  council  as  hereinbefore  mentioned,  and 
in  the  case  of  a  borough  election  within  any  polling  district  of  that  borough. 

{b)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  15. 

(c)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Yict.  c.  102),  s.  37. 

(d)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  6.  The  consent  of  the  persons 
or  corporation  having  control  over  the  room  need  not  be  given,  this  section 
overriding  the  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  37, 
in  this  respect. 

(e)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  6. 

(/)  Parliamentary  Elections  Act,  1853  (16  &  17  Vict.  c.  68),  s.  6. 

(y)  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  68. 

(h)  See  p.  811,  post. 

(i)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  16. 
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602.  The  returning  officer  is  bound,  for  the  purpose  of  carrying  Sect.^  i. 
out  regulations  hereafter  to  be  mentioned  and  subject  to  the  pre-  Parlia- 
scribed  conditions,  to  provide  such  ballot-boxes,  ballot  papers,  stamp-  mentary. 
ing  instruments,  copies  of  register  of  voters,  and  other  things,  and  to  Ballot-boxes 
appoint  and  pay  such  officers,  and  do  such  other  acts  and  things,  as  etc. 

may  be  necessary  for  effectually  conducting  an  election  in  the 
prescribed  manner  (k). 

603.  Although  a  person  whose  name  is  on  the  register  is  Voter  must 
entitled  to  vote,  he  cannot  do  so  unless  he  be  present  in  person  at  P°  proper 
the  proper  polling  station  (I),  except  that  a  constable  (m)  who  is,  or  ^^^^  ^".^^ 

is  likely  to  be,  on  the  day  of  any  election  sent  or  employed  in  f^j.  constables 
discharge  of  his  duty  so  as  to  prevent  him  voting  at  the  polling  on  duty, 
booth  or  station  at  which  he  would  otherwise  be  entitled  by  law  to 
vote  may  at  any  time  within  seven  days  before  the  election  apply  to 
the  chief  constable  (n)  for  a  certificate,  and  the  chief  constable  must 
thereupon  give  a  certificate  under  his  hand,  stating  the  name  of  the 
constable,  his  number  in  the  police  force,  his  number  and  descrip- 
tion on  the  register  of  voters,  and  the  fact  that  he  is  so  sent  or 
employed  (o).  The  presiding  officer  at  any  polling  booth  or  station 
must,  on  production  by  such  constable  of  the  said  certificate, 
allow  him  to  vote  at  that  booth  or  station,  and  must  forthwith 
cancel  the  said  certificate,  and  deal  with  the  same  in  like  manner  (p) 
as  the  counterfoils  of  voting  papers  are  directed  by  law  to  be  dealt 
with(g').  But  no  such  constable  is  under  this  provision  entitled 
to  vote  at  any  election  at  which  he  would  not  but  for  such  provision 
be  entitled  to  vote,  nor  more  than  once  in  any  election,  and  if  he 
so  votes  or  attempts  to  vote  he  is  subject  to  all  the  penalties 
imposed  by  law  on  a  person  personating  or  attempting  to  personate 
a  voter  at  such  election  (r). 


(k)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  8.  But  no  person  must  be 
appointed  by  the  returning  officer  for  the  purpose  of  an  election  who  has  been 
employed  by  any  other  person  in  or  about  the  election  {ibid.,  Sched.  I.,  Part  I., 
r.  49).  As  to  the  limits  set  to  the  returning  officer's  expenditure,  see  Parliamen- 
tary Elections  (Returning  Officers)  Act,  1875  (38  &  39  Vict.  c.  84),  and  Parliamen- 
tary Elections  (Returning  Officers)  Act,  1885  (48  &  49  Vict.  c.  62). 

(I)  The  court  will  not  grant  a  habeas  corpus  for  the  purpose  of  enabling  a  party 
in  the  custody  of  the  sheriff  to  go  to  a  county  of  which  he  is  a  freeholder  and  vote 
at  an  election  (Exparte  Jones  (1835),  4  Nev.  &  M.  (ic.  B.)  340).  But  a  soldier  confined 
to  his  barrack  or  quarters  on  the  day  of  the  election  by  an  Act  to  regulate  the 
stations  of  soldiers  during  parliamentary  elections  (Parliamentary  Elections 
(Soldiers)  Act,  1847  (10  &  11  Vict.  c.  21)  may  nevertheless  go  out  of  his 
barrack  or  quarters  to  give  his  vote  at  the  election.  He  must,  however,  return 
with  all  convenient  speed  as  soon  as  his  vote  shall  have  been  tendered  {ibid., 
s.  2). 

(m)  "  Constable "  includes  any  person  belonging  to  the  police  force  (Police 
Disabilities  Removal  Act,  1887  (50  Vict.,  sess.  2,  c.  9),  s.  2  (4)  (a)). 

(n)  "  Chief  constable  "  includes  an  assistant  chief  constable,  a  commissioner  or 
assistant  commissioner  of  police,  a  head  constable,  and  any  other  person  for  the 
time  being  in  command  of  a  police  force  or  acting  in  that  capacity  (Police 
Disabilities  Removal  Act,  1887  (50  Vict.,  sess.  2,  c.  9),  s.  2  (4)  (b)  ). 

(o)  Police  Disabilities  Removal  Act,  1887  (50  Vict.,  sess.  2,  c.  9)^  s.  2  (1). 

Ip)  See  p.  320,  post. 

(q)  Ibid.,  s.  2  (2). 

(r)  Ibid.,  s.  2  (3). 
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Sect.  1.        604.  The  returning  officer  has  the  conduct  of  the  poll  through- 
Parlia-      out  (s).    He  is  liable  in  damages  to  any  person  having  a  right  to 
mentary.    vote  for  malicious  (a)  denial  of  that  right  (b).     He  is  also  liable  in 
Eeturning      damages,  even  where  no  malice  can  be  proved,  to  any  person  who 
oflQcer's         has  a  right  to  vote,  for  a  denial  of  that  right  resulting  from  any 
responsibility,  breach  of  the  ministerial,  as  distinguished  from  the  judicial,  duties 
cast  upon  such  returning  officer  (c),  and  he  is  similarly  liable,  even 
where  no  malice  is  proved,  to  any  candidate  who  fails  to  be  returned 
owing  to  such  breach  of  such  ministerial  duties  (d). 

The  ballot.  605.  The  votes  in  the  case  of  a  poll  at  any  election  for  the 
return  of  a  member  or  members  to  serve  in  Parliament  other  than 
an  election  for  a  university  or  combination  of  universities  (e)  are 
given  by  ballot  (/). 

The  ballot  of  each  voter  consists  of  a  "ballot  paper  "  showing  the 
names  and  descriptions  of  the  candidates.  Each  ballot  paper  must 
have  a  number  printed  on  the  back,  and  must  have  attached  a 
counterfoil  with  the  same  number  printed  on  the  face  (g). 

The  name  of  any  candidate  who  has  withdrawn  from  his 
candidature  is  to  be  omitted  from  the  ballot  paper  ;  and  if  it  is  not 
so  omitted,  and  a  sufficient  number  of  votes  are  given  to  the 


(s)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  passim.  He  may  order  a  person 
causing  a  disturbance  to  be  taken  into  custody  and  brought  before  a  justice  of  the 
peace  {Spilsbury  v,  Micklethwaite  (1808),  1  Taunt.  146). 

(a)  If  the  returning  officer  is  acting  judicially,  he  will  not  be  liable  in  damages 
for  a  mere  mistake  in  law,  but  there  must  be  malice  (Tozer  v.  Ghild  (1857),  7 
E.  &  B.  377,  382,  Ex.  Ch. ;  Gullen  v.  Morris  (1819),  2  Stark.  587.  Compare  the 
observations  of  Wilson,  J.,  in  Drewe  v.  CouUon  (1787),  cited  in  the  note  to  Harman. 
V.  Tappenden  (1801),  1  East,  563  :  "  I  do  not  mean  to  say  that  in  this  kind 
of  action  it  is  necessary  to  prove  '  express  malice ' ").  It  is  sufficient  if  malice  may 
be  implied  from  the  conduct  of  the  officer.  See  also  Milward  v.  Sergeant  {circa  1786), 
cited  in  the  same  note.  Where  the  returning  officer  made  a  iona  fide  mistake,  the 
court  in  Ireland  refused  to  make  him  liable  for  the  costs  of  an  election  petition 
{Re  Athlone  (Borough)  Election  Petition  (1874),  8  I.  R.  C.  L.  240). 

(&)  Ashby  V.  White  (1703),  2  Ld.  Eaym.  938  ;  3  Ld,  Raym.  323  ;  1  Smith,  L.  C, 
11th  ed.,  240.  The  House  of  Lords  reversed  the  decision  of  the  Court  of  Queen's 
Bench,  and  approved  the  dissentient  judgment  of  Holt,  C.J.,  therein.  In  Howell's 
State  Trials  nearly  two  hundred  pages  are  given  up  to  the  "  Proceedings  in  the 
House  of  Commons,  House  of  Peers,  and  in  the  Queen's  Bench  in  the  Great 
Case  of  Ashby  and  White"  (Vol.  XIV.,  pp.  695  et  seq.). 

Where  a  plaintiff  is  not  rightly  entitled  to  vote,  he  may  nevertheless  under  the 
statute  law  have  the  power  to  compel  the  returning  officer  to  accept  his  vote,  but 
he  cannot  have  the  right  so  to  compel  him  (Pryce  v.  Belcher  (1847),  4  C.  B.  866, 
883).  This  case,  decided  on  the  law  which  prevailed  before  the  passing  of  the 
Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  is  still  of  authority  for  the  proposition  for 
which  it  is  here  cited. 

(c)  See  note  {a),  supra,  and  cases  there  cited. 

(rf)  Pickering  v.  /ames  (1873),  L.  R.  8  C.  P.  489.  Where  the  candidate  had  a 
right  under  "  An  Act  for  further  regulating  elections  of  members  etc.,"  stat.  (1696) 
7  &  8  Will.  3,  c.  25,  s.  6,  to  a  copy  of  the  poll,  it  was  held  that  an  action  of  debt 
lay  against  the  returning  officer  for  his  failure  to  supply  such  copy  upon  due 
request  made  {Smith  v.  Phelipps  (1718),  1  Bro.  Pari.  Cas.  69). 

(e)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  31.  As  to  the  method  of  voting  in 
the  case  of  a  poll  taken  at  a  university  or  combination  of  universities,  see  p.  322, 
post. 

(/)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s,  2, 
{g)  Ibid. 
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candidate  who  has  so  withdrawn  to  have  turned  the  election  if     &^ct.  i. 

given  for  another  candidate,  the  election  will  be  void  (It) .  Parlia- 
mentary. 

606.  At  every  election  for  any  constituency,  except  for  any   

university  or  universities  (i),  which  returns  any  member  to  serve  ■^^'^^^  °^  P*^  • 
in  Parliament  (k),  the  poll,  if  any,  commences  at  eight  o'clock  in 

the  forenoon  (I),  and  must  be  kept  open  till  eight  o'clock  in  the 
afternoon  of  the  same  day,  and  no  longer  {m).  No  ballot  paper 
must  be  given  out  after  eight  o'clock  in  the  afternoon  of  that  day, 
but  a  voter  who  has  had  a  ballot  paper  delivered  to  him  before 
that  hour  is  entitled  to  mark  such  ballot  paper  and  to  deposit  it  in 
the  ballot-box  before  the  ballot-box  is  closed  and  sealed  («)• 

607.  Any  ballot  paper  which  has  not  on  its  back  the  official  Void  ballot 
mark,  or  on  which  votes  are  given  to  more  candidates  than  the  papers, 
voter  is  entitled  to  vote  for,  or  on  which  anything  except  the  said 
number  on  the  back  is  written  or  marked  by  which  the  voter  can 

be  identified,  is  void  (o).  But  a  ballot  paper  which  conforms  to  the 
requirements  of  the  law  in  other  respects  is  not  void  because  it 
fails  to  bear  such  official  mark  on  its  face  (p). 

608.  At  an  election  for  a  county  or  borough  no  person  is  entitled  who  entitled 
to  vote  unless  his  name  is  on  the  register  of  voters  for  the  time  *o  receive 
being  in  force  for  such  county  or  borough  (q).    When  a  man  is  ^°  paper, 
entitled  by  law  to  the  franchise,  all  reasonable  intendments  will  be 

made  in  his  favour  if  the  register  be  ambiguous,  but  if  it  is  not 
ambiguous  the  register  is  conclusive  (r). 

(h)  Wilson  V.  Ingham  (1895),  64  L.  J.  (q.  b.)  775. 

(i)  As  to  hours  of  voting  in  the  case  of  universities,  see  pp.  325,  326,  post. 

(k)  Where  a  borough  is  divided  for  the  purpose  of  such  return  this  includes  an 
election  for  such  divisions  (Elections  (Hours  of  Poll)  Act,  1885  (48  Vict.  c.  10),  s.  2). 

{I)  But  in  the  Drogheda  Case  (1874),  2  O'M.  &  H.  201, 1:02,  the  Irish  court  being 
satisfied  that  the  polling  stations  were  not  substantially  open  till  a  quarter  to 
nine,  but  that  this  fact  had  not  the  remotest  effect  on  the  election,  refused  to 
hold  the  election  void,  but  intimated  that  the  closing  of  the  booth  an  hour  or  two 
before  the  proper  time  would  be  a  very  different  thing.  See  Gribhin  v.  Kirher 
(1873),  7  I.  R.  C.  L.  30.  Tlie  court  is  especially  averse  to  hold  the  election  void 
for  such  a  cause  when  the  voters  are  in  fault  themselves  [Warrington  Case  (1869), 
1  O'M.  &  H.  42,  44  ;  compare  the  Worcester  Case  (1880),  3  O'M.  &  H.  184, 189,  where 
the  polling  was  suspended  owing  to  a  rush  of  voters  and  a  disturbance).  Where 
nearly  five  thousand  people  were  unable  to  vote  in  consequence  of  the  dis- 
turbance, the  election  was  held  void.  See  the  Hackney  Case  (1874),  2  O'M.  &  H. 
77,  79,  which  case  was  discussed  by  the  Irish  court  in  the  Glare  Eastern  Division 
Case  (1892),  4  O'M.  &  H.  162. 

(m)  Elections  (Hours  of  Poll)  Act,  1885  (48  Vict.  c.  10),  s.  1. 

{n)  Islington  Division  Case  (1901),  5  O'M.  &  H.  120. 

(o)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  2.  As  to  the  effect  of  this  section 
on  the  counting,  see  p.  327,  post. 

(p)  Re  Thornbury  Division  of  Gloucestershire  Election  Petition,  Ackers  v.  Howard 
(1886),  16  Q.  B.  D."739. 

(q)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  7.  A  person  whose  name  is  wrongly 
given  on  the  register  may  vote  in  the  name  so  wrongly  given  if  he  is  the  person 
intended  {R.  v.  Thwaites  (1853),  1  E.  &  B.  704). 

(r)  Finsbury  {Central)  Case  (1892), 4  O'M.  &  H.  171,  per  Cave,  J.,  at  p.  176.  There 
the  facts  were  as  follows :  John  Wakefield  was  on  the  register  in  respect  of  a  dwelling- 
house.  No.  43,  Wynyatt  Street,  and  John  Wakeley  in  respect  of  a  dwelliug- 
house,  No.  14,  Spencer  Street.  Both  these  persons  appeared  to  have  voted.  It 
was  shown  that  John  Wakefield  and  his  son  (who  had  the  same  name  as  his 
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Every  person  whose  name  is  on  such  register  is  entitled  to 
demand  and  receive  a  ballot  paper  and  to  vote  {a),  but  nothing 
entitles  any  person  to  vote  who  is  prohibited  from  voting  by  any 
statute  or  by  the  common  law  of  Parliament,  or  relieves  any  such 
person  from  any  penalties  to  which  he  may  be  liable  for  voting  (&). 
The  register  is  to  be  regarded  for  this  purpose  as  a  register  of 
qualifications,  and  is  conclusive  that  the  people  who  are  on  it 
have  the  qualification  which  entitles  them  to  be  there  (c).  Non- 
residence  therefore  brought  about  by  a  person's  own  act  in 
removing  himself  from  the  qualifying  premises  after  registration 
will  not  prevent  that  person  from  having  a  right  to  receive  a 
ballot  paper  and  to  vote  {d).  But  if,  although  he  has  the  quali- 
fications which  entitle  him  to  be  on  the  register,  the  person  in 
question  is  under  a  personal  disqualification — as,  for  instance,  a 
peer,  who  cannot  vote  for  a  member  of  the  House  of  Commons, 
or  a  female,  or  infant,  or  lunatic,  or  alien,  or  felon,  or  person 
convicted  of  certain  statutory  disqualifying  offences  (e) — then  he 
is  not  entitled  to  vote  even  if  his  name  be  on  the  register  (/). 

Although  the  register  is  conclusive  that  a  person  whose  name  is 
on  it  has  the  qualification  therein  stated,  yet  nevertheless  if  the 


father)  jointly  occupied  No.  43,  Wynyatt  Street,  as  a  residence,  and  also  used  a 
shed  at  No.  14,  Spencer  Street,  as  a  place  of  business.  There  was  no 
such  person  as  John  Wakeley  in  the  occupation  of  either  of  the  premises.  The 
rent-book  showed  that  the  entries  were  all  in  the  name  of  the  father,  and 
that  the  rent  of  the  house  was  19s.  and  that  of  the  shed  2s.  per  week. 
The  court  allowed  the  vote  of  the  father,  but  disallowed  the  vote  of  the  son. 
Cave,  J.,  said  :  "  No  doubt  when  a  man  is  entitled  to  vote  all  reasonable  intend- 
ments should  be  made  in  his  favour.  But  the  difficulty  here  arises  from  the  way 
in  which  the  entry  is  made  on  the  register.  It  is  admittedly  wrong.  The  Spencer 
Street  place  ought  not  to  be  described  as  a  dwelling-house.  I  should  not,  how- 
ever, be  inclined  to  regard  this  misdescription  as  fatal ;  but  I  think  that  what  the 
overseers  intended  to  do  was  to  put  the  father,  John  Wakefield,  on  the  register  in 
respect  of  both  the  premises.  If  they  had  intended  to  put  the  son  on  for  Spencer 
Street,  they  would  have  added  the  word  'junior '  to  his  name.  Both  the  father  and 
the  son  were  qualified  to  vote  ;  but  I  hold  that  only  the  father  was  on  the  register." 

(a)  A  resolution  of  the  House  of  Commons  cannot  deprive  a  person  of 
a  right  of  voting  conferred  by  statute  (Bulmer  v.  Norris  (1860),  9  C.  B.  (n.  s.) 
19,  31). 

(6)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  7.  Subject  to  the  proviso,  the  register 
is,  in  the  sense  here  explained,  conclusive  and  binding  both  upon  the  returning 
officer  and  his  representatives  and  upon  the  court  {Stowe  v.  JoUiffe  (1874),  L.  R. 
9  C.  P.  734). 

(c)  Pembroke  Boroughs  Case  (1901),  5  O'M.  &  H.  135,  per  Darling,  J.,  at  p.  137. 
In  that  case,  although  it  had  been  decided  within  the  previous  few  months  in  James 
v.  Ivemey,  [1901]  1  K.'B.  193,  that  the  freeholders  of  the  old  borough  of  Haverford- 
west, who  had  had  as  such  a  right  to  vote  for  that  borough,  had  no  right  as 
freeholders  to  vote  for  the  new  borough  of  Pembroke  and  Haverfordwest,  yet 
before  the  decision  had  been  given  their  names  had  been  included  by  the 
revising  barrister  in  the  register,  and  the  court  in  the  election  petition  held  the 
register  for  this  purpose  conclusive. 

{d)  See  Londonderry  City  Case  (1886),  4  O'M.  &  H.  96  ;  and  compare  Stowe  v. 
JoUtffe,  supra.  It  would  appear  that  since  the  Ballot  Act,  1872  (35  &  36  Vict, 
c.  33),  the  law  laid  down  at  Nisi  Prius  by  Patteson,  J.,  in  E.  v.  Bowler  (1842), 
Car.  &  M.  559,  and  in  E.  v.  Ellis  (1842),  Car.  &  M.  564,  is  no  longer  applicable. 

(e)  As  to  all  these  personal  disqualihcations  and  the  authorities  upon  which 
they  rest,  see  pp.  139 — 145,  ante.  A  peer  is  not  entitled  to  vote  at  a  university 
election  {Bristol  (Marquis)  v.  Beck  {1907),  96  L.  T.  55). 

(/)  Stowe  V.  JoUiffe,  supra. 
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register  show  the  same  name  in  two  divisions  of  the  same  borough,      Sect.  i. 
and  there  is  no  asterisk  against  such  name  in  either  place,  and  if  Parlia- 
the  person  so  registered  votes  in  both  divisions,  one  of  such  votes  mentary. 
will  be  struck  off  on  a  scrutiny  and  the  other  retained.    If  the 
voter  knows  at  which  place  he  voted  first  the  vote  given  at  that 
place  will  be  retained ;  otherwise  the  vote  to  be  retained  is  that 
relating  to  his  actual  place  of  abode  (g).    The  presiding  officer 
must,  however,  allow  both  such  votes  (/i). 

609.  No  person,  except  a  constable  who  fulfils  certain  con-  Conduct  of 
ditions  (i) ,  is  to  be  admitted  to  vote  at  any  polling  station  except  P°^y°^g 
the  one  allotted  to  him  (/c).    The  returning  officer  must  give  public 

notice  of  the  situation  of  polling  stations  and  the  description  of 
voters  entitled  to  vote  at  each  station  and  of  the  mode  in  which 
electors  are  to  vote  (I). 

The  returning  officer  must  provide  each  polling  station  with 
materials  for  voters  to  mark  the  ballot  papers,  with  instruments  for 
stamping  thereon  the  official  mark,  and  with  copies  of  the  register 
of  voters,  or  such  part  thereof  as  contains  the  names  of  the  voters 
allotted  to  vote  at  such  station.  He  must  keep  the  official  mark 
secret,  and  an  interval  of  not  less  than  seven  years  must  intervene 
between  the  use  of  the  same  official  mark  at  elections  for  the  same 
county  or  borough  (m). 

Outside  every  polling  station  and  in  every  compartment  of  Directions  to 
every  polling  station  there  must  be  placarded  certain  "  Directions  voters, 
for  the  Guidance  of  the  Voter  in  Voting  "  in  the  prescribed  form 
and  printed  in  conspicuous  characters  (n). 

610.  The  returning  officer  must  appoint  a  presiding  officer  to  Presiding 
preside  at  each  station,  and  the  officer  so  appointed  must  keep  order  officer, 
at  his  station,  must  regulate  the  number  of  electors  to  be  admitted 

{g)  iitepney  Case  (1886),4  O'M.  &.  H.  34,43  ;  Finsbury {Central)  (7ase(1892),  4  O'M 
&  H.  171,  174. 

{h)  BaUot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  7. 

(i)  See  p.  310,  ante. 

{k)  Ibid.,  Sched.  I.,  Part  I.,  r.  18. 

{I)  Ibid.,  r.  19.  This  he  must  do  by  advertisements,  placards,  handbills,  or 
such  other  means  as  he  thinks  best  calculated  to  afford  information  to  the  electors 
{ibid.,  r.  46). 

(m)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  20. 

{n)  Ibid.,  Sched.  II.  These  directions  specify  the  number  of  candidates  for 
whom  the  voter  may  vote.  They  state  that  the  voter  will  go  into  one  of  the  com- 
partments and  with  the  pencil  provided  in  the  compartment  place  a  cross  on  the 
right-hand  side  opposite  the  name  of  each  candidate  for  whom  he  votes,  thus  X  ; 
that  the  voter  will  then  fold  up  the  ballot  paper  so  as  to  show  the  official  mark  on 
the  back,  and,  leaving  the  compartment,  will,  without  showing  the  front  of  the 
paper  to  any  person,  show  the  official  mark  on  the  back  to  the  presiding  officer, 
and  then,  in  the  presence  of  the  presiding  officer,  put  the  paper  into  the  ballot-box, 
and  forthwith  quit  the  polling  station  ;  that  if  the  voter  inadvertently  spoils  a 
ballot  paper  he  can  return  it  to  the  officer,  who  will,  if  satisfied  of  such  inadvert- 
ence, give  him  another  paper  ;  that  if  the  voter  votes  for  more  than  the  stated 
number  of  candidates,  or  places  any  mark  on  the  paper  by  which  he  may  after- 
wards be  identified,  his  ballot  paper  will  be  void,  and  will  not  be  counted  ;  and 
that  if  the  voter  takes  a  ballot  paper  otit  of  the  polling  station,  or  deposits  in  the 
ballot-box  any  other  paper  than  the  one  given  him  by  the  officer,  he  will  be  guilty 
of  a  misdemeanour,  and  be  subject  to  imprisonment  for  any  term  not  exceeding 
six  months,  with  or  without  hard  labour.    The  directions  are  to  be  illustrated  by 
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at  a  time,  and  must  exclude  all  other  persons  except  the  clerks,  the 
agents  of  the  candidates,  and  the  constables  on  duty  (o),  and  the 
candidates  themselves  (p). 

The  returning  officer  may  appoint  as  many  clerks  as  may  be 
necessary  for  effectually  conducting  the  election  in  the  prescribed 
manner  (q).  These  clerks  assist  the  presiding  officer,  but  are  the 
servants  of  the  returning  officer  (r). 

The  compartments  must  be  so  constructed  and  arranged  that  the 
voters  can  mark  their  votes  therein  screened  from  observation  (s) . 

The  ballot  611.  Every  ballot  paper  must  contain  a  list  of  the  candidates 
paper.  described  as  in  their  respective  nomination  papers,  and  arranged 

alphabetically  in  the  order  of  their  surnames  and,  if  there  are  two 
or  more  candidates  with  the  same  surname,  of  their  other  names. 
It  must  be  in  the  prescribed  form  or  as  near  thereto  as  circum- 
stances admit,  and  must  be  capable  of  being  folded  up  (t). 

612.  Every  ballot-box  must  be  so  constructed  that  the  ballot 
papers  can  be  placed  therein,  but  cannot  be  withdrawn  there- 
from without  the  box  being  unlocked.  The  presiding  officer  at  any 
polling  station,  just  before  the  commencement  of  the  poll,  must 
show  the  ballot-box  empty  to  such  persons,  if  any,  as  may  be 
present  in  such  station,  so  that  they  may  see  that  it  is  empty,  and 
must  then  lock  it  up,  and  place  his  seal  upon  it  in  such  manner  as 
to  prevent  its  being  opened  without  breaking  such  seal,  and  must 
place  it  in  his  view  for  the  receipt  of  ballot  papers,  and  must  keep 
it  so  locked  and  sealed  (u). 

Official  mark.  613.  Immediately  before  a  ballot  paper  is  delivered  to  an  elector 
it  must  be  marked  on  both  sides  with  the  official  mark,  either 
stamped  or  perforated,  and  the  number,  name,  and  description  of 
the  elector  as  stated  in  the  copy  of  the  register  must  be  called  out, 
and  the  number  of  such  elector  must  be  marked  on  the  counterfoil, 
and  a  mark  must  be  placed  in  the  register  against  the  number  of 


examples  of  the  ballot  paper.  But  the  ballot  paper  will  not  be  rejected  for 
mere  breach  of  these  directions  if  it  substantially  complies  with  the  rules  that 
there  must  not  be  want  of  official  mark,  nor  voting  for  more  candidates  than  the 
voter  is  entitled  to,  nor  writing  or  mark  by  which  the  voter  could  be  identified, 
nor  voting  papers  unmarked  or  void  for  uncertainty  {Woodward  v.  Sarsons  (1875), 
li.  E.  10  C.  P.  733,  748). 

(o)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  21.  It  appears 
that  no  writing  or  other  special  form  of  appointment  is  necessary  {E.  v.  Garvey 
(1887),  16  Cox,  C.  C.  252,  C.  C.  R.  (Ir.)  ).  The  returning  officer  may  himself,  if 
he  thinks  fit,  preside  at  any  polling  station,  and  the  provisions  of  the  Act  relating 
to  a  presiding  officer  will  apply  to  such  returning  officer  with  the  necessary  modifi- 
cations as  to  things  to  be  done  by  the  returning  officer  to  the  presiding  officer, 
or  the  presiding  officer  to  the  returning  officer  (Ballot  Act,  1872  (35  &  36  Vict, 
c.  33),  Sched.  I.,  Part  I.,  r.  47). 

{p)  Clementson  v.  Mason  (1875),  L.  R.  10  C.  P.  209.  As  to  the  appointment 
of  personation  agents,  see  p.  321,  post. 

{q)  These  are  included  in  the  "  officers  "  named  (Ballot  Act,  1872  (35  &  36 
Vict.  c.  33),  s.  8.    See  p.  311,  ante. 

(r)  Pickering  v.  James  (1873),  L.  R.  8  C.  P.  489. 

(s)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  16. 

(t)  Ibid.,  Sched.  I.,  Part  I.,  r.  22. 

(u)  Ibid.,  V.  23. 
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the  elector  to  denote  that  he  has  received  a  ballot  paper,  but  without  S.'E'Ct.  i. 

showing  the  particular  ballot  paper  which  he  has  received  (x).  Parlia- 
mentary. 

614.  The  elector,  on  receiving  the  ballot  paper,  must  forthwith   

proceed  into  one  of  the  compartments  in  the  polling  station  and  ^°tmg. 
there  mark  his  paper  and  fold  it  up  so  as  to  conceal  his  vote,  and 

must  then  put  his  ballot  paper,  so  folded  up,  into  the  ballot-box. 
He  must  vote  without  undue  delay,  and  must  quit  the  polling  station 
as  soon  as  he  has  put  his  ballot  paper  into  the  ballot-box  (a). 

615.  The  presiding  officer  on  the  application  of  any  voter  who  incapable 
is  incapacitated  by  blindness  or  other  physical  cause  from  voting  "^ot^rs. 
in  the  prescribed  manner,  or,  if  the  poll  be  taken  on  Saturday,  of 

any  voter  who  declares  that  he  is  of  the  Jewish  persuasion  and 
objects  on  religious  grounds  to  vote  in  the  prescribed  manner,  or  of 
any  voter  who  makes  a  declaration  that  he  is  unable  to  read,  must, 
in  the  presence  of  the  agents  of  the  candidates  (6),  cause  the  vote  of 
such  voter  to  be  marked  on  a  ballot  paper  in  manner  directed  by 
such  voter,  and  the  ballot  paper  to  be  placed  in  the  ballot-box ;  and 
the  name  and  number  on  the  register  of  voters  of  every  voter  whose 
vote  is  marked  in  pursuance  of  this  rule  and  the  reason  why  it  is  so 
marked  must  be  entered  on  a  list  which  is  called  "  The  List  of 
Votes  marked  by  the  Presiding  Officer"  (c).  The  declaration  of 
inability  to  read  is  to  be  made  by  the  voter  at  the  time  of  polling 
before  the  presiding  officer,  who  must  attest  it  in  the  prescribed 
form,  and  no  fee,  stamp,  or  other  payment  is  to  be  charged  in 
respect  of  such  declaration,  and  the  said  declaration  is  to  be  given 
to  the  presiding  officer  at  the  time  of  voting  (d). 

616.  If  a  person,  representing  himself  to  be  a  particular  elector  Tendered 
named  on  the  register,  applies  for  a  ballot  paper  after  another  ballot  papers, 
person  has  voted  as  such  elector,  the  applicant  is,  upon  duly 
answering  the  questions  and  taking  the  oath,  permitted  by  law  (e) 

to  be  asked  of  and  to  be  administered  to  voters  at  the  time  of 
polling,  entitled  to  mark  a  ballot  paper  in  the  same  manner  as 
any  other  voter,  but  the  ballot  paper,  called  a  "  Tendered  Ballot 

(cc)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  24.  The  question 
is  whether  there  is  evidence  of  an  intention  to  make  the  official  mark,  and  of  a 
recognisable  official  mark,  on  the  back  of  the  ballot  paper  (Cirencester  Case  (1893), 
Day,  52, 155).  A  ballot  paper  which  corresponds  in  other  respects  with  the  req^uire- 
jnents  of  the  Act  is  not  void  for  want  of  the  official  mark  on  its  face  {Ee  Thornbury 
Division  of  Gloucestershire  Election  Petition,  Ackers  v.  Howard  (1886),  16  Q.  B.  D. 
739).  Aliter  if  the  official  mark  is  absent  from  the  back  of  the  ballot  paper 
(Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  2). 

{a)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  25. 

(6)  Where  in  the  Act  any  expressions  are  used  requiring,  or  authorising,  or 
inferring  that  any  act  or  thing  is  to  be  done  in  the  presence  of  the  agents,  such 
expressions  are  to  be  deemed  to  refer  to  the  presence  of  such  agents  of  the  candi- 
dates as  may  be  authorised  to  attend,  and  as  have  in  fact  attended,  at  the  time  and 
place  at  which  such  act  or  thing  is  being  done,  so  the  non-attendance  of  any 
agents  or  agent  at  such  time  and  place,  if  such  act  or  thing  be  otherwise  duly 
done,  does  not  in  any  way  vitiate  the  act  or  thing  done  (Ballot  Act,  1872  (35  &  36 
Vict.  c.  33),  Sched.  1.,  Part.  I.,  r.  55). 

(c)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  26. 

{d)  Ibid. 

(e)  See  p.  319,  'post. 
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Paper,"  must  be  of  a  colour  differing  from  the  other  ballot  papers, 
and,  instead  of  being  put  into  the  ballot-box,  is  to  be  given  to  the 
presiding  officer,  and  indorsed  by  him  with  the  name  of  the  voter 
and  his  number  in  the  register  of  voters,  and  set  aside  in  a  separate 
packet,  and  is  not  to  be  counted  by  the  returning  officer  (/) ;  and  the 
name  of  the  voter  and  his  number  on  the  register  is  to  be  entered 
on  a  list  called  "  The  Tendered  Votes  List  "  (g). 

617.  The  ballot  is  secret.  Every  officer,  clerk,  and  agent  in 
attendance  at  a  polling  station  must  maintain,  and  aid  in  maintain- 
ing, the  secrecy  of  the  voting  in  such  station,  and  must  not  com- 
municate, except  for  some  purpose  authorised  by  law,  before  the 
poll  is  closed,  to  any  person  any  information  as  to  the  name  or 
number  on  the  register  of  voters  of  any  elector  who  has  or  has  not 
applied  for  a  ballot  paper  or  voted  at  that  station  or  as  to  the 
official  mark  (h). 

Every  returning  officer  and  every  officer,  clerk,  or  agent  authorised 
to  attend  at  a  polling  station  must  before  the  opening  of  the  poll 
make  a  statutory  declaration  of  secrecy,  in  the  presence,  if  he  is 
the  returning  officer,  of  a  justice  of  the  peace,  and  if  he  is  any 
other  officer  or  an  agent,  of  a  justice  of  the  peace  or  of  the  returning 
officer.  But  no  such  returning  officer,  officer,  clerk,  or  agent  is, 
save  as  aforesaid,  to  be  required  as  such  to  make  any  declaration 
or  take  any  oath  on  the  occasion  of  any  election  (i).  The  candidates 
are  not  required  to  make  any  declaration  of  secrecy  (k). 

No  one  must  interfere  with  or  attempt  to  interfere  with  a  voter 
when  marking  a  vote,  or  otherwise  obtain  or  attempt  to  obtain  in 
the  polling  station  information  as  to  the  candidate  for  whom  any 
voter  in  such  station  is  about  to  vote  or  has  voted,  or  communicate 
at  any  time  to  any  person  any  information  obtained  in  a  polling 
station  as  to  the  candidate  for  whom  any  voter  in  such  station  is 
about  to  vote  or  has  voted,  or  as  to  the  number  on  the  back  of  the 
ballot  paper  given  to  any  voter  at  such  station  (l). 

Information  is  not  "  communicated  "  within  this  provision  unless 


(/)  When  a  tendered  vote  was  included  in  the  total  by  mistake  as  though  it 
were  an  ordinary  vote,  but  on  a  scrutiny  the  tendered  vote  was  shown  to  be  a 
good  one,  but  the  vote  of  another  person  who  had  voted  was  shown  to  be  bad, 
the  former  was  retained  and  the  latter  struck  off  {Oldham  Case  (1869),  1  O'M.  &  H. 
151). 

{g)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  27.  Where  it 
was  proved  by  a  voter  that  he  had  been  personated,  and  that  he  went  to  the  poll 
and  claimed  to  vote,  and  the  presiding  officer  gave  him  a  tendered  ballot  paper, 
but  omitted  to  indorse  the  applicant's  name  on  it,  it  was  held  that  although  the 
presiding  officer  had  not  complied  with  the  directions  of  the  rule,  yet  upon  a 
scrutiny  the  vote  ought  to  be  counted  {Stepney  Case  (1886),  4  O'M.  &  H.  34,  43). 
Aliter  when  the  voter,  after  answering  the  usual  questions  and  taking  the  oath, 
received  from  the  presiding  officer  a  tendered  ballot  paper,  but,  instead  of  returning 
it  to  the  presiding  officer,  by  his  own  fault  put  it  into  the  ballot-box  (Buckrose 
Division  Case  (1886),  4  O'M.  &  H.  110,  115). 

{h)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  4.  As  to  the  criminal  law  and  the 
punishment  to  which  the  offender  will  be  subject,  see  p.  534,  post. 

{i)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Eart  L,  r.  54. 

{h)  Clementson  v.  Mason  (1875),  L.  R.  10  C.  P.  209. 

{I)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  4. 
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it  actually  reaches  the  mind  of  the  person  to  whom  the  communi- 
cation is  said  to  be  made  (m). 

No  person  who  has  voted  at  an  election  can,  in  any  legal  pro- 
ceeding to  question  the  election  or  return,  be  required  to  state  for 
whom  he  has  voted  (n). 

618.  No  inquiry  is  permitted  at  the  time  of  polling  as  to  the  right 
of  any  person  to  vote,  except  that  the  returning  officer  or  his  deputy  (o) 
must,  if  required  on  behalf  of  any  candidate  (p),  put  to  any  voter 
at  the  time  of  his  tendering  his  vote,  and  not  afterwards,  the 
following  questions  or  either  of  them :  (1)  "  Are  you  the  same 
person  (q)  whose  name  appears  as  A.  B.  on  the  register  of  voters 
for  ?"  ;  (2)  "Have  you  already  voted,  either  here  or  elsewhere, 
at  this  election  for        ?  " 

If  any  person  wilfully  makes  a  false  answer  to  either  of  the 
questions  he  is  to  be  deemed  guilty  of  an  indictable  misdemeanour, 
and  is  to  be  punished  accordingly. 

The  returning  officer  must,  if  required  on  behalf  of  any  candidate 
at  the  time  aforesaid,  administer  an  oath  to  any  voter  in  the  following 
form :  "I  swear  by  Almighty  God  that  I  am  the  same  person  whose 
name  appears  as  A.  B.  on  the  register  of  voters  now  in  force 
for  ,  and  that  I  have  not  before  voted,  either  here  or  elsewhere, 
at  the  present  election  for       "  (r). 

It  is  not  lawful  to  require  any  voter  at  any  parliamentary  election 
to  take  any  oath  or  affirmation  other  than  this,  either  in  proof  of 
his  freehold  or  of  his  residence,  age,  or  other  qualification  or  right 
to  vote;  or  to  reject  any  vote  tendered  at  such  election  by  any  person 
whose  name  is  upon  the  register  of  voters  in  force  for  the  time  being, 
except  by  reason  of  its  appearing  to  the  returning  officer  or  his  deputy, 
upon  putting  such  questions  as  aforesaid  or  either  of  them,  that  the 
person  so  claiming  to  vote  is  not  the  same  person  whose  name  appears 
upon  such  register,  or  that  he  had  previously  voted  at  the  same  elec- 
tion, or  unless  such  person  has  refused  to  answer  the  said  questions 
or  either  of  them  or  to  take  the  said  oath  or  make  the  said  affirma- 
tion ;  and  no  scrutiny  is  allowed  by  or  before  any  returning  officer 
with  regard  to  any  vote  given  or  tendered  at  any  such  election  (s). 

619.  A  voter  who  has  inadvertently  dealt  with  his  ballot  paper 
in  such  manner  that  it  cannot  be  conveniently  used  as  a  ballot 


Sect.  1. 

Parlia- 
mentary. 


Questions  to 
voters. 


Spoilt  ballot 
papers. 


(m)  Stannanought  v.  Hazeldine  (1879),  4  C.  P.  D.  191, 196. 
(n)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  12. 

(o)  The  presiding  officer  is  the  deputy  of  the  returning  officer  for  these  pur- 
poses. Where  the  town  clerk  put  the  question  in  the  presence  of  the  returning 
officer,  this  was  held  to  be  a  sufficient  compliance  with  the  section  {R.  v.  Spalding 
(1842),  Car.  &  M.  568). 

(p)  It  need  not  be  proved  for  this  purpose  that  the  agent  had  received  any 
authority  from  the  candidate  (R.  v.  Spalding  (1842),  Car.  &  M.  568). 

(q)  This  does  not  necessarily  mean,  "  Is  this  your  real  name  "  (per  Crompton", 
J.,  in  R.  V.  Thwaites  (1853),  1  E.  &  B.  704,  711). 

(r)  Parliamentary  Voters  Kegistration  Act,  1843(6  &  7  Vict.  c.  18),  s.  81.  See 
also  Oaths  Act,  1909  (9  Edw.  7,  c.  39).  Or  the  voter  may  affirm  in  accordance 
■with  the  Oaths  Act,  1888  (51  &  52  Vict.  c.  46),  s.  2. 

(s)  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  82, 
which  section  is  to  prevail,  any  law,  statute,  or  iisage  to  the  contrary  notwith- 
standing etc.    As  to  university  elections,  see  p.  325,  post. 
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paper  may,  on  delivering  to  the  presiding  officer  the  ballot  paper  so 
spoilt  and  proving  the  fact  of  the  inadvertence  to  the  satisfaction 
of  the  presiding  officer,  obtain  another  ballot  paper  in  the  place  of 
the  ballot  paper  so  delivered  up,  and  the  spoilt  ballot  paper  must 
be  immediately  cancelled  (t). 

620.  As  soon  as  possible  after  the  close  of  the  poll — that  is  to 
say,  as  soon  as  possible  after  the  clock  has  struck  eight,  and  the 
persons  who  have  received  ballot  papers  before  the  stroke  have  had 
time  to  fill  them  up  and  place  them  in  the  ballot-box  (u) — the  pre- 
siding officer  of  each  station  must,  in  the  presence  of  the  agents  of 
the  candidates  (v),  make  up  into  separate  packets,  sealed  with  his 
own  seal  and  the  seals  of  such  agents  of  the  candidates  as  desire  to 
affix  their  seals — 

(1)  Each  ballot-box  in  use  at  his  station,  unopened  but  with  the 
key  attached ; 

(2)  The  unused  and  spoilt  ballot  papers,  placed  together  ; 

(3)  The  tendered  ballot  papers  ; 

(4)  The  marked  copies  of  the  register  of  voters  and  the  counter- 
foils of  the  ballot  papers ; 

(5)  The  tendered  votes  list,  and  the  list  of  votes  marked  by  the 
presiding  officer,  and  a  statement  of  the  number  of  the  voters  whose 
votes  are  so  marked  by  the  presiding  officer  under  the  heads 
"Physical  Incapacity,"  "Jews,"  and  "  Unable  to  read,"  and  the 
declarations  of  inability  to  read  ;  and  must  deliver  such  packets  to 
the  returning  officer  (w). 

The  packets  must  be  accompanied  by  a  statement  made  by  the 
presiding  officer  showing  the  number  of  ballot  papers  intrusted  to 
him,  and  accounting  for  them  under  the  heads  of  ballot  papers 
in  the  ballot-box,  unused,  spoilt,  and  tendered  ballot  papers,  which 
statement  is  known  as  the  "  Ballot  Paper  Account "  (x). 

After  this  the  ballot-boxes,  having  been  sealed  up  so  as  to  prevent 
the  introduction  of  additional  ballot  papers,  must  be  delivered  to 
and  taken  charge  of  by  the  returning  officer  (y),  upon  whom  devolve 


(t)  Ballot  Act,  1812  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  28. 

(u)  For  the  law  on  this  subject,  see  p.  313,  ante. 
'  [v)  The  expression  "  in  the  presence  of  the  agents  of  the  candidates "  is 
explained  (see  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  55). 

(w)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  L,  r.  29.  Where 
twenty  ballot  papers  were  marked  by  the  presiding  of&cer  by  the  direction  of 
voters  who  were  unable  to  read,  and  each  of  these  ballot  papers  was  placed  by  the 
presiding  officer  in  the  ballot-box,  wrapped  up  in  the  declaration  of  inability 
to  read  made  by  the  voter,  and  the  declarations  of  inability  to  read  of  the 
votes  so  marked  by  the  presiding  officer  were  not  made  up  into  a  separate 
packet,  sealed  with  the  seal  of  the  presiding  officer,  and  so  delivered  to  the 
returning  officer,  pursuant  to  rr.  26  and  29,  but  were  delivered  to  him  in  the 
ballot-box  with  the  ballot  papers  in  such  wise  that  these  votes  could  have 
been,  though  they  were  not  in  fact,  identified  by  the  returning  officer,  it  was 
held  that,  notwithstanding  this  breach  of  his  duties  by  the  presiding  officer, 
the  votes  in  question  were  properly  counted  {Woodward  v.  Sarsons  (1875),  L.  R. 
10  C.  P.  733). 

(cc)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  30. 
(y)  Ibid.,  s.  2. 
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the  duties  of  opening  the  same  and  ascertaining  the  result  of  the 
poll  (a). 

621.  In  order  to  prevent  personation  (h)  any  candidate  may, 
previous  to  the  time  fixed  for  taking  the  poll,  nominate  and 
appoint  an  agent  or  agents  on  his  behalf  to  attend  at  each  or  any 
of  the  polling  stations  appointed  for  taking  the  poll  at  such 
election  (c). 

The  candidate  must  give  notice  in  writing  to  the  returning  officer 
or  his  respective  deputy  of  the  name  and  address  of  the  person  or 
persons  so  appointed  by  him  to  act  as  agents  for  such  purpose,  and 
thereupon  it  will  be  lawful  for  every  such  agent  to  attend  during  the 
time  of  polling  at  the  polling  station  or  polling  stations  for  which 
he  shall  have  been  so  appointed  (d). 

A  candidate  may  himself  undertake  the  duties  which  any  agent 
of  his  if  appointed  might  have  undertaken,  or  may  assist  his  agent 
in  the  performance  of  such  duties,  and  may  be  present  at  any  place 
at  which  his  agent  may  attend  (e). 

If  any  person  appointed  an  agent  by  a  candidate  for  the  purpose 
of  attending  at  the  polling  station  dies  or  becomes  incapable  of 
acting  during  the  time  of  the  election,  the  candidate  may  appoint 
another  agent  in  his  place,  and  must  forthwith  give  to  the  returning 
officer  notice  in  writing  of  the  name  and  address  of  the  agent  so 
appointed  (/).  Mere  misconduct  on  the  part  of  a  polling  agent 
will  not  avoid  the  election  (g). 

622.  If  any  person  misconducts  himself  in  the  polling  station, 
or  fails  to  obey  the  lawful  orders  of  the  presiding  officer,  he  may 
immediately,  by  order  of  the  presiding  officer,  be  removed  from 
the  polling  station  by  any  constable  in  or  near  that  station,  or  any 
other  person  authorised  in  writing  by  the  returning  officer  to 
remove  him ;  and  the  person  so  removed  will  not,  unless  with  the 
permission  of  the  presiding  officer,  again  be  allowed  to  enter  the 
polling  station  during  the  day.  Any  person  so  removed,  if  charged 
with  the  commission  in  such  station  of  any  offence,  may  be  kept  in 
custody  until  he  can  be  brought  before  a  justice  of  the  peace.  But 
the  powers  conferred  by  this  provision  are  not  to  be  exercised  so  as  to 
prevent  any  elector  who  is  otherwise  entitled  to  vote  at  any  polling 
station  from  having  an  opportunity  of  voting  at  such  station  (h). 

623.  For  the  purpose  of  the  adjournment  of  the  poll  and  of 
every  other  enactment  relating  to  the  poll,  a  presiding  officer  has 
the  power  by  law  belonging  to  a  deputy  returning  officer ;  and  any 

(a)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  30.  See 

pp.  326  et  seq.,  post. 

(b)  See  p.  292,  ante. 

(c)  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  85.  The 
Act  speaks  of  "  booths,"  but  polling  stations  are  the  modern  equivalents  (Ballot 
Act,  1872  (35  &  36  Vict.  c.  33),  s.  15). 

{d)  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  85. 
(e)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  51.  See 
Clementson  v.  Mason  (1875),  L.  R.  10  C.  P.  209. 
(/)  Ibid.,  r.  53. 

(g)  Bolton  Case  (1874),  2  O'M.  &  H.  138,  143. 
{h)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  9. 
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Sect.  1.     presiding  officer  and  any  clerk  appointed  by  the  returning  officer 
Parlia-     to  attend  at  a  polling  station  has  the  power  of  asking  questions 
mentary.  administering  the  oath  authorised  by  law  to  be  asked  of  and 

administered  to  voters,  and  any  justice  of  the  peace  and  any 
returning  officer  may  take  and  receive  any  declaration  authorised 
to  be  taken  before  either  of  them  respectively  (i). 

Non-compii-  624.  No  election  is  to  be  declared  invalid  by  reason  of  a  non- 
ruks^^*'^  compliance  with  the  prescribed  rules,  or  of  any  mistake  in  the  use 
of  the  prescribed  forms,  if  it  appears  to  the  court  having 
cognisance  of  the  question  that  the  election  was  conducted  in 
accordance  with  the  principles  laid  down  in  the  body  of  the  Ballot 
Act,  1872,  and  that  such  non-compliance  or  mistake  did  not  affect 
the  result  of  the  election  (k). 

An  election  ought  not  to  be  held  void  by  reason  of  transgres- 
sions of  the  law  committed  without  any  corrupt  motive  by  the 
returning  officer  or  his  subordinates  in  the  conduct  of  the  election 
where  the  court  is  satisfied  that  the  election  was,  notwithstanding 
those  transgressions,  an  election  really  and  in  substance  conducted 
under  the  existing  election  law,  and  that  the  result  of  the  election, 
i.e.  the  success  of  one  candidate  over  the  other,  was  not  and  could 
not  have  been  affected  by  those  transgressions.  If,  on  the  other 
hand,  the  transgressions  of  the  law  by  the  officials  being  admitted, 
the  court  sees  that  the  effect  of  the  transgressions  was  such  that 
the  election  was  not  really  conducted  under  the  existing  election  laws, 
or  it  is  open  to  reasonable  doubt  whether  those  transgressions  may 
not  have  affected  the  result,  and  it  is  uncertain  whether  the  candidate 
who  has  been  returned  has  really  been  elected  by  the  majority  of 
persons  voting  in  accordance  with  the  laws  in  force  relating  to 
elections,  the  court  is  then  bound  to  declare  the  election  void  (Z). 

Thus,  to  render  an  election  void  under  the  Ballot  Act,  1872 
by  reason  of  a  non-observance  of  or  non-compliance  with  the  rules 
or  forms  given  therein,  such  non-observance  or  non-compliance 
must  be  so  great  as  to  satisfy  the  court  before  which  the  validity 
of  the  election  is  contested  that  the  election  has  been  conducted  in 
a  manner  contrary  to  the  principle  of  an  election  by  ballot  (n). 

(ii.)  University  Elections. 

Poll  or  show  625.  In  the  case  of  the  election  of  a  member  or  members  to 
of  hands.        serve  in  Parliament  for  a  university  or  combination  of  universities 

(i)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  10. 
{k)  Ibid.,  8.  13. 

(l)  Islington  Division  Case  (1901),  5  O'M.  &  H.  120,  125,  per  Kennedy,  J. 
Cases  of  riot  are  to  be  decided  on  the  same  principle  {Dudley  Case  (1874),  2 
O'M.  &  H.  115,  121). 

(m)  35  &  36  Vict.  c.  33. 

In)  Woodward  v.  Sarsons  (1875),  L.  R.  10  C.  P.  733.  The  court  in  that  case 
pointed  out  that  if  the  four  requirements  of  the  Ballot  Act,  1872  (35  &  36  Vict, 
c.  33),  pointed  to  by  the  four  valid  causes  for  rejecting  votes  stated  in  Sched.  I., 
Part  I.,  r.  36  (see  p.  327,  post),  were  not  substantially  complied  with,  the  vote 
was  void,  but  that  except  as  aforesaid — i.e.,  as  stated  in  the  text — the  election 
would  not  be  thereby  avoided.  The  tests  for  distinguishing  good  votes  from 
bad  are  stated  in  detail  at  p.  327,  post.  The  Irish  case  of  Be  Pembroke  Election 
Petition  (Nos.  1  and  2),  [1908]  2  I.  E.  433,  is  to  the  same  effect. 
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the  poll  is  not  conducted  by  ballot,  nor  is  it  necessary  that  any  of     Sect.  i. 
the  foregoing  regulations  should  be  observed  (o).    In   such   an  Parlia- 
election,  therefore,  the  common  law  mode  of  election  prevails,  that  mentary. 
is,  by  show  of  hands  or  by  poll  (p). 

The  show  of  hands  is  now  practically  obsolete  {q) ;  and  where  a 
poll  is  demanded  the  election  commences  with  that  poll  as  being 
the  regular  mode  of  popular  election,  so  that  the  show  of  hands  is 
dispensed  with  altogether  (v).  Taking  a  poll  is  a  waiver  of  any 
previous  irregularity  in  demanding  it  (s). 

626.  The  election  must,  according  to  the  common  law,  be  held  Place  of 
at  the  most  usual  place  (a).    But  in  the  case  of  the  Universities  of  election. 
Oxford  and  Cambridge  the  vice-chancellor  has  statutory  power  to 
appoint  any  number  of  polling  places,  not  exceeding  three,  and  to 
direct  at  which  of  such  polling  places  the  members  of  convocation, 

and  of  the  senate,  according  to  their  colleges,  shall  vote ;  and  also 
to  appoint  any  number  of  pro-vice-chancellors,  any  one  of  whom 
may  receive  the  votes,  and  decide  upon  all  questions  during  the 
absence  of  such  vice-chancellor ;  and  such  vice-chancellor  has 
power  to  appoint  any  number  of  poll  clerks  and  other  officers,  by 
one  or  more  of  whom  the  votes  are  to  be  entered  in  such  number 
of  poll-books,  as  may  be  judged  necessary  by  such  vice-chancellor(&). 
Similarly,  at  every  election  of  a  member  to  serve  in  Parliament  for 
the  University  of  London,  the  vice-chancellor  has  statutory  power 
to  appoint  the  polling  places  (c). 

627.  The  method  of  voting  is,  according  to  the  common  law,  in  Method  of 
the  discretion  of  the  returning  officer,  but  the  election  must  be  by  noting, 
voting  in  some  method  {d). 


(o)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  31.  The  only  part  of  the  Act 
which  applies  to  university  elections  is  that  which  deals  with  personation. 

( An  election  hy  ballot  was  illegal  at  common  law.  Faulkner  v.  Elger  (1825), 
4  B.  &  C.  499.  "  The  great  objection  to  such  a  mode  of  election  is  that  there  can 
be  no  effectual  scrutiny,  because,  if  it  be  afterwards  discovered  that  a  given 
individual  has  voted  who  had  no  right  to  vote,  it  is  impossible  to  say  on  which 
side  he  voted  "  ( per  Bayley,  J.,  ihid.,  at  p.  455).  If  the  procedure  enacted  by  the 
Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  be  adopted,  this  particular  objection  would 
appear  to  be  avoided  or  reduced  to  a  minimum. 

[q)  "  The  show  of  hands  is  only  a  rude  and  imperfect  declaration  of  the 
sentiments  of  the  electors"  {Anthony  v.  Seger  (1789),  1  Hag.  Con.  9,  ^er  Sir 
AV.  Scott,  at  p.  13). 

(?•)  "  If  the  parties  could  afterwards  recur  to  a  show  of  hands  there  would  be  no 
certainty  or  regularity  in  elections  "  (Anthony  v.  Seger,  supra). 

(s)  Campbell  v.  Maund  (1836),  5  Ad.  &  El.  8,  65,  Ex.  Ch.  ;  B.  v.  Lambeth 
{Rector)  (1838),  8  Ad.  &  El.  356. 

{a)  1  Bl.  Com.  (ed.  1844),  178. 

{b)  Parliamentary  Elections  Act,  1853  (16  &  17  Vict.  c.  68),  s.  5. 

(c)  Representation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  44. 

(d)  "  If  during  the  time  of  the  old  laws,  i.e.,  the  laws  still  obtaining  in 
university  elections,  with  the  consent  of  the  whole  constituency,  a  candidate  had 
Ijeen  selected  by  tossing  up  a  coin  or  by  the  result  of  a  horse-race,  it  should  have 
been  held  that  the  electors  had  exercised  their  free  will  under  a  law  of  their  own 
invention,  and  not  under  existing  laws,  which  prescribed  an  election  by  voting  " 
{per  Lord  Coleridge,  C.J.,  and  the  Court  of  Common  Pleas  in  Woodward  v. 
Sarsons  (1875),  L.  R.  10  C.  P.  733,  741). 
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Sect.  1.  gQon  as  the  entry  of  the  vote  is  perfected  it  is  too  late  for  the 

Parlia-      voter  to  change  his  mind  (e),  but  he  may  correct  himself  before  the 
mentary.     entry  of  his  vote  is  complete  (/).    If  the  clerk  or  other  officer 
taking  and  recording  the  vote  make  a  mistake,  the  mistake  must  be 
corrected  when  it  is  discovered  (g). 

Voting  by  628.  The  elector  at  a  university  election  may  give  his  vote  either 

proxy.  personally  or,  if  he  fulfils  the  required  conditions,  by  proxy  (h). 

Instead  of  attending  to  vote  in  person,  he  may  nominate  any 
other  elector  or  electors  of  the  same  university,  competent  to  make 
the  declaration  afterwards  to  be  mentioned,  to  deliver  for  him  at 
the  poll  a  voting  paper  containing  his  vote.  Every  such  voting 
paper  must  bear  date  subsequently  to  notice  given  by  the  returning 
officer  of  the  day  for  proceeding  to  election,  and  must  contain  the 
name  or  names  of  the  candidate  or  candidates  thereby  voted  for, 
and  the  name  or  names  of  the  elector  or  electors  authorised  on 
behalf  of  the  voter  to  tender  such  voting  paper  at  the  poll,  and 
must  be  according  to  the  form  or  to  the  effect  prescribed.  Such 
filled-in  voting  paper  must  on  any  day  subsequent  to  notice  given 
by  the  returning  officer  of  the  day  for  proceeding  to  election  be 
signed  by  the  voter  in  the  presence  of  a  justice  of  the  peace  for  the 
county  or  borough  in  which  such  voter  shall  be  then  residing,  who 
must  certify  and  attest  the  fact  of  such  voting  paper  having  been  so 
signed  in  his  presence  by  signing  at  the  foot  thereof  a  certificate 
or  attestation  in  the  form  or  to  the  effect  prescribed,  with  his  name 
and  address  in  full,  and  must  state  his  quality  as  a  justice  of  the 
peace  for  such  county  or  borough  (i). 

The  voting  paper  so  signed  and  certified  may  be  delivered  to  the 
vice-chancellor  of  the  university  for  which  the  election  is  held,  or 
to  any  pro-vice-chancellor  appointed  by  him,  or  in  the  case  of  the 
University  of  Dublin  to  the  provost  of  Trinity  College,  or  to  any 
person  lawfully  deputed  to  act  for  him,  at  any  one  of  the  appointed 
polling  places,  during  the  appointed  hours  of  polling,  by  any  one  of 
the  persons  therein  nominated,  who  must,  on  tendering  such  voting 
paper  at  the  poll,  read  it  out ;  and  the  said  vice-chancellor,  pro- 
vice-chancellor,  provost,  or  deputy  must  receive  voting  papers  as 
they  are  delivered,  and  must  cause  the  votes  thereby  given,  or  such 
of  them  as  may  not  appear  to  be  invalid,  to  be  recorded  as  if  such 
votes  had  been  given  by  the  electors  attending  in  person ;  and  all 
votes  so  recorded  have  the  same  validity  and  effect  as  if  they  had 
been  duly  given  by  the  voters  in  person.  No  person  is  entitled  to 
sign  or  vote  by  more  than  one  voting  paper  at  any  election,  and  no 
voting  papers  containing  names  of  more  candidates  than  there  are 
burgesses  to  be  elected  at  such  election  can  be  received  or  recorded. 


(e)  So  held  by  one  of  the  parliamentary  committees  in  the  Taunton  Case  (1838), 
Falc.  &  Fitz.  295,  299. 

(/)  Stirlingshire  Case  (1838),  Falc.  &  Fitz.  538,  542. 

(fy)  Beading  Case  (1838),  Falc.  &  Fitz.  546,  555. 

Ill)  University  Elections  Act,  1861  (24  &  25  Vict,  c,  53),  passim. 

(i)  Ibid.,  s.  1.  All  the  provisions  of  this  statute  are  applied  to  every  election 
of  a  member  for  the  University  of  London  by  the  Representation  of  the  People 
Act,  1867  (30  &  31  Vict.  c.  102),  s.  45,  with  the  exception  mentioned  in  note  (k) 
on  i\  325,  2}ost. 
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No  voting  paper  can  be  received  or  recorded  unless  the  person 
tendering  it  makes  the  following  declaration,  which  he  must  sign 
at  the  foot  or  back  thereof :  "I  solemnly  declare  that  I  verily  believe 
that  this  is  the  paper  by  which  A.  B.  [the  voter]  intends  to  vote 
pursuant  to  the  provisions  of  the  Universities  Election  Acts,  1861 
and  1868."  No  voting  paper  may  be  so  received  and  recorded  if 
the  voter  signing  it  has  already  voted  in  person  at  the  same  election. 
Every  elector  is  entitled  to  vote  in  person,  notwithstanding  that  he 
has  duly  signed  and  transmitted  a  voting  paper,  if  such  voting 
paper  has  not  been  already  tendered  at  the  poll  (/c).  Such  a  voting 
paper  is  not  liable  to  any  stamp  duty  (l). 

629.  It  is  lawful  for  any  person  authorised  on  behalf  of  any  objections 
candidate  at  a  university  election  to  object  to  votes  to  inspect  any  ^  voting 
voting  paper  tendered  at  the  poll  before  the  same  is  received  or  P^P^^^- 
recorded,  and  to  object  to  it  on  one  or  more  of  the  following  grounds  : 

(1)  that  the  person  on  whose  behalf  the  voting  paper  is  tendered  is  not 
qualified  to  vote  ;  (2)  that  the  person  tendering  the  voting  paper  is 
not  duly  qualified  in  that  behalf ;  (3)  that  the  person  in  whose  behalf 
the  voting  paper  is  tendered  has  already  voted  at  that  election  in 
person  or  by  voting  paper ;  (4)  that  the  voting  paper  bears  date 
anterior  to  notice  given  by  the  returning  officer  of  the  day  for 
proceeding  to  election  ;  (5)  that  the  voting  paper  is  forged  or  falsified. 
The  returning  officer,  his  deputy  or  assessor,  or  any  officer  having 
power  to  decide  objections  in  respect  of  votes  tendered  by  voters 
attending  the  poll  in  person,  has  power  to  put  questions  to  the 
person  tendering  such  voting  paper,  and  to  reject,  receive,  and 
record,  or  receive  and  record  as  objected  to  or  protested  against,  any 
votes  tendered  by  voting  papers.  In  case  the  objection  ottered  to 
any  voting  paper  is  that  it  is  forged  or  falsified,  such  returning  or 
other  officer  must  receive  and  record  such  voting  paper,  having 
previously  written  upon  it  "Objected  to  as  forged"  or  "Objected 
to  as  falsified,"  together  with  the  name  of  the  person  making  such 
objection  (m). 

630.  At  any  election  for  either  of  the  Universities  of  Oxford  or  Time  of 
Cambridge  the  polling  is  not  confined  to  one  day,  or  to  the  hours  election, 
to  which  it  is  confined  in  cases  of  elections  for  counties,  cities,  and 
boroughs ;  but  the  polling  in  such  universities  must  not  continue 

more  than  five  days  at  the  most,  Sunday,  Christmas  Day,  Good 
Friday,  and  Ascension  Day  being  excluded  from  the  computation  (n). 
At  an  election  for  the  university  of  London  the  polling  commences  at 
eight  o'clock  in  the  morning  of  the  day  next  following  the  day  fixed 
for  the  election,  and  it  may  continue  for  not  more  than  five  days, 


{k)  University  Elections  Act,  1861  (24  &  25  Vict.  c.  53),  s.  2  ;  University 
Elections  Act,  1868  (31  &  32  Vict.  c.  65),  s.  1.  The  words  "in  the  manner 
heretofore  used  "  in  the  University  Elections  Act,  1861  (24  &  25  Vict.  c.  53),  s.  2, 
do  not  apply  to  the  University  of  London  (University  Elections  Act,  1868  (31  &32 
Vict.  c.  65),  s.  2). 

(I)  Ibid,  s.  6. 

(m)  University  Elections  Act,  1861  (24  &  25  Vict.  c.  53),  s.  3.    Seep.  331,  post, 
(n)  Parliamentary  Elections  Act,  1853  (16  &  17  Vict.  c.  68),  s.  4  ;  Ballot  Act, 
1872  (35  &  36  Vict.  c.  33),  s.  31. 


Sect.  1. 

Parlia- 
mentary. 
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Sect.  1.  the  same  four  days  being  excluded,  but  no  polling  is  to  be  kept  open 
Parlia-      later  than  four  o'clock  in  the  afternoon  (o). 


mentary. 


Sub-Sect.  11. — Counting  the  Votes. 


Who  may  be  631.  The  returning  oflficer  must  make  arrangements  for  counting 
present  at  the  ^j^g  votes  in  the  presence  of  the  agents  of  the  candidates — each  candi- 
date  having  the  right  respectively  to  appoint  "  counting  agents  "  (^)) 
for  this  purpose  {q)  as  soon  as  possible  after  the  close  of  the  poll  (?•). 
He  must  give  the  "  counting  agents  "  notice  in  writing  of  the  time 
and  place  at  which  he  will  begin  to  count  the  votes  (a). 

The  candidate  is  himself  entitled  to  be  present  at  the  counting  of 
the  votes  (6),  but  no  other  person,  except  the  returning  officer  and 
his  assistants  and  clerks,  may  be  present  save  with  the  sanction  of 
the  returning  officer  (c). 

Opening  the  632.  Before  the  returning  officer  proceeds  to  count  the  votes  he 
ballot-boxes,  must,  in  the  presence  of  the  agents  of  the  candidates,  open  each 
ballot-box,  and  taking  out  the  papers  therein,  must  count  and 
record  the  number  thereof,  and  must  then  mix  together  the  whole 
of  the  ballot  papers  contained  in  the  ballot-boxes.  The  returning 
officer,  while  counting  and  recording  the  number  of  ballot  papers, 
and  counting  the  votes,  must  keep  the  ballot  papers  with  their  faces 
upwards,  and  must  take  all  proper  precautions  for  preventing  any 
person  from  seeing  the  numbers  printed  on  the  backs  of  such 
papers  {cl). 

The  counting  633.  The  returning  officer  must,  so  far  as  practicable,  proceed 
must  be  continuously  with  counting  the  votes,  allowing  only  time  for 
continuous.  refreshment  and  excluding,  except  so  far  as  he  and  the  agents 
otherwise  agree,  the  hours  between  seven  o'clock  at  night  and  nine 
o'clock  on  the  succeeding  morning.  During  the  excluded  time  the 
returning  officer  must  place  the  ballot  papers  and  other  documents 


(o)  Representation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  43.  As 
to  the  Scotch  universities,  see  Universities  Elections  Amendment  (Scotland)  Act^ 
1881  (44  &  45  Vict.  c.  40),  s.  2  (1). 

{j))  The  words  of  the  rule  are  " Agents  to  attend  the  counting  of  the  votes." 
They  are  usually  described  by  the  convenient  abbreviation  "  counting  agents." 
No  number  of  counting  agents  is  specified,  and  the  number  would  therefore 
appear  to  be  in  the  discretion  of  the  retvirning  officer.  Some  returning  officers  in 
practice  discourage  the  attendance  of  any  counting  agents.  The  method  of 
counting  is  also  entirely  in  the  discretion  of  the  returning  officer,  and  the  attend- 
ance of  "counting  agents,"  though  indubitably  the  right  of  the  candidates,  may 
therefore  safely  be  dispensed  with  by  the  candidate's  consent.  If  the  mixing  of 
the  votes  (as  to  which  Ksee  infra)  is  skilfully  carried  out,  the  attendance  of  the 
counting  agents  will  not  enable  them  to  gauge  the  strength  of  their  party  in 
the  different  districts  of  the  constituency,  and  it  is  for  this  latter  purpose  rather 
than  to  check  the  accuracy  of  the  coimting  that  the  privilege  of  appointing 
counting  agents  has  been  chiefly  valued  in  practice. 

(q)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  31. 

M  Ibid.,  r.  32. 

la)  Ibid. 

h)  Olementson  v.  Mason  (1875),  L.  R.  10  C.  P.  209. 

(c)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,r.  33.  The  sanction 
of  the  returning  officer  is  usually  given  to  the  presence  of  a  limited  number  of 
the  friends  of  the  candidates. 

{d)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  L,  Part  I.,  r.  34. 
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relating  to  the  election  under  his  own  seal  and  the  seals  of  such  of     wect.  i. 
the  agents  of  the  candidates  as  desire  to  affix  their  seals,  and  must  Parlia- 
otherwise  take  proper  precautions  for  the  security  of  such  papers  mentary. 
and  documents  (e). 

634.  The  returning  officer  must  reject  votes  given  upon  ballot  What  votes 
papers  which  fail  to  bear  the  official  mark  on  their  back  (/),  but  must  "^^^1^,^? 
count  votes  given  upon  ballot  papers  which  fail  to  bear  the  official 
mark  on  their  face  ((/).  He  must  reject  every  vote  where  the  voter 
has  purported  to  vote  for  more  candidates  than  the  number  for 
which  he  is  entitled  to  vote  (Ii),  and  must  reject  every  vote  given 
upon  a  ballot  paper  containing  any  writing  or  mark  by  which  a 
voter  could  be  identified  (i).  He  must,  therefore,  reject  the  vote 
where  the  voter  has  written  the  name  of  a  candidate,  because  a  man 
can  be  identified  by  his  handwriting.  But  where  he  has  put  two 
crosses  or  a  peculiar  mark  which  is  not  a  cross  at  all,  the  returning 
officer  must  not  reject  the  vote  unless  there  is  evidence  of  an 
arrangement  that  the  voter  would  place  such  two  crosses  or  pecuUar 
mark  on  the  ballot  paper,  so  as  to  indicate  that  it  was  he  who  had 
used  that  particular  ballot  paper ;  but  upon  such  proof  being  made 
the  ballot  paper  ought  to  be  rejected  (A;).  It  is  not  a  question 
whether  by  some  accident  or  other  a  challenged  mark  might  possibly 
lead  to  the  identification  of  the  voter,  but  whether  as  a  matter  of 
fact  it  can  so  lead  (Z). 

He  must  reject  every  vote  where  the  paper  is  unmarked  (m),  but  the 

(e)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  35.  In  practice, 
where  geographical  distances  permit  the  counting  to  be  completed  before  mid- 
night on  the  same  night  as  the  poll,  the  counting  proceeds  continuously  without 
regard  to  the  close  time  herein  referred  to. 

(/)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  2,  and  Sched.  I.,  Part  I.,  r.  36  (1)  ; 
IVigtotun  Case  (1874),  2  O'M.  &  H.  215,  216. 

{g)  Re  Thornhury  Division  of  Gloucestershire  Election  Petition,  Ackers  v.  Howard 
(1886),  16  Q.  B.  D.  397. 

[h)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  36  (2) ;  Phillips 
V.  Goff  (1886),  17  Q.  B.  D.  805,  813.  Each  cross  should  be  for  this  purpose  counted 
as  a  vote  for  the  candidate  opposite  whose  name  it  is  put  {ibid.). 

(i)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  36  (3). 
(k)  Woodward  v.  Sarsons  (1875),  L.  R.  10  C.  P.  733,  749. 

[l]  Cirencester  Case  (1893),  Day,  155.  Sir  Henry  Hawkins  in  that  case  said,  at  p. 
159  :  "There  were  some  marks  and  blotches  of  a  very  irregular  character  which  might 
well  be  mistaken  as  indications  of  temporary  unsteadiness  in  the  voters,  who  by 
their  unsteadiness  imperilled  their  votes.  lu  such  cases  we  have  done  our  best 
to  discover  whether,  although  obscured  by  the  blots,  blurs,  and  other  marks,  there 
existed  possible  indications  on  the  part  of  the  voter  of  an  intention  to  vote  without 
a  thought  of  leaving  a  trace  behind  him  to  enable  him  to  be  identified.  A  mere 
unmeaning  mark,  not  the  initials  of  the  voter,  was  thus  held  not  to  vitiate  the 
vote"  {ibid.,  p.  59).  A  mark  by  which  a  voter  can  be  identified  does  not  mean 
any  unusual  mark.  See  per  Phillimore,  J.,  in  Re  Oldham  Municipal  Election, 
Cooper  V.  Ogden  (1908),  72  J.  P.  115.  Compare  Stepinei/  Case  (1886),  4 
O'M.  &  H.  34,  37;  Berwick-upon-Tweed  Case  (1880),  3  O'iM.  &  H.  178,  181. 

Whether  a  circle  or  a  line  or  a  mark  other  than  a  cross  is  to  be  taken  as 
showing  a  bona  fide  intention  to  vote  without  leaving  a  trace  which  can  lead  to 
the  identification  of  the  voter  or  not  will  be  a  question  of  fact  in  each  case. 
See  Wigtown  Case,  supra;  Stepney  Case,  supra;  JBuckrose  Division  Case  (1886),  4 
O'M.  &  H.  110,  112.  In  the  first  two  of  these  cases  such  a  vote  was  disallowed, 
but  in  the  third  it  was  allowed.  The  Wigtown  Case,  supra,  must  be  read  with 
Woodward  v.  Sarsons,  supra. 

(m)  Ballot  Act,  la72  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  36  (4). 
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mark  need  not  be  made  by  a  pencil.  A  scratch  with  a  finger-nail,  if 
showing  an  unequivocal  intention  to  vote  for  a  particular  candidate, 
is  good ;  and  the  presumption  is  that  every  voter  who  applies  for  a 
ballot  paper  intends  to  vote  for  some  candidate  (n). 

He  must  reject  every  vote  which  is  bad  for  uncertainty  (o) .  A 
vote  is  bad  for  uncertainty  where  it  is  upon  the  face  of  the  ballot 
paper  doubtful  whether  the  voter  intended  to  vote  for  one  candidate 
or  the  other  (p). 

635.  The  decision  of  the  returning  officer  as  to  any;  question 
arising  in  respect  of  any  ballot  paper  is  final,  subject  to  reversal  on 
petition  questioning  the  election  or  return  {q). 

636.  When  an  equality  of  votes  is  found  to  exist  between  any 
candidates  at  an  election  for  a  county  or  borough,  and  the  addition 
of  a  vote  would  entitle  any  of  such  candidates  to  be  declared  elected, 
the  returning  officer,  if  a  registered  elector  of  such  county  or  borough, 
may  give  such  additional  vote,  but  he  is  not  in  any  other  case 
entitled  to  vote  at  an  election  for  which  he  is  returning  officer  (r). 

637.  The  returning  officer  must  indorse  "Eejected"  on  any 
ballot  paper  which  he  may  reject  as  invalid,  and  must  add  to  the 


(n)  Cirencester  Case  (1893),  Day,  60. 

(o)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  36  (4). 

(p)  The  weight  of  the  objection  that  the  vote  is  uncertain  is  obvious,  for  the 
simple  reason  that  one  candidate  has  just  as  much  right  to  claim  the  vote  as  the 
other,  and  so  it  ought  not  to  be  counted  for  either  ;  and  the  statute  so  enacts 
{per  Sir  Henry  Hawkins,  in  the  Cirencester  Case  (1893),  Day,  155,  at  p.  159). 

Where  the  voter  clearly  votes  for  both  candidates,  his  paper  is  of  course  bad  ; 
but  where  there  is  a  cross  opposite  to  the  name  of  one  candidate  and  a  smudge 
which  appears  to  have  been  caused  by  rubbing  out  a  mark  opposite  to  the  name 
of  the  other  candidate,  this  is  a  good  vote  for  the  first-named  candidate  {ibid., 
54).  If  there  is  a  cross  opposite  to  the  name  of  one  candidate  and  another 
mark,  which  is  not  a  cross,  opposite  to  the  name  of  the  other  candidate,  it  is  a 
good  vote  for  the  first-named  candidate  {ibid.,  56).  But  where  a  mark  which 
is  not  a  cross  is  the  only  mark,  it  is  a  good  vote  for  that  candidate  opposite  to 
whose  name  it  appears  {ibid.,  57).  And  compare  Buchrose  Division  Case  (1886), 
4  O'M.  &  H.  110,  112.  If  the  intersection  of  the  cross  is  in  the  space  appropriated 
to  one  candidate,  it  is  frimd  facie  a  vote  for  that  candidate  {Berwick-topon- Tweed  Case 
(1880),  3  O'M.  &  H.  178,  182;  Cirencester  Case,  supra;  Re  Oldham  Municipal 
Election,  Cooper  v.  Ogden  (1908),  72  J.  P.  115).  But  if  there  is  one  cross  which 
is  clearly  situated  in  the  space  appropriated  to  one  candidate,  it  is  a  vote  for 
the  first-named  candidate  {Cirencester  Case,  supra,  57).  Where  there  was  a  cross 
opposite  to  the  name  of  the  candidate  and  other  crosses  which  had  the  effect 
of  deleting  that  same  name  altogether,  this  was  held  to  be  a  good  vote  for  that 
candidate  {ibid.,  58).  But  where  the  only  mark  upon  the  paper  was  a  cross 
immediately  upon  the  name  of  one  of  the  candidates  in  such  a  way  as  to  make 
it  possible  that  the  voter  intended  to  strike  that  name  out,  the  vote  was  dis- 
allowed {Buckrose  Division  Case,  supra).  Some  cases  are  very  difficult  to  decide, 
e.(j.,  where  a  cross  is  above  the  name  of  one  candidate  and  a  number  of  blotches 
by  the  side  of  the  name  of  the  other  candidate.  In  such  a  case  the  judges  differed, 
and  the  vote  was  therefore  not  counted  {Bericick-upon-Tiveed  Case,  supra).  A  ballot 
paper  is  not  rendered  void  by  reason  of  the  voter  placing  his  mark  outside  the 
ruled  compartments  on  the  paper,  if  the  mark  is  in  such  a  position  opposite  to 
the  name  of  the  candidate  as  to  leave  no  doubt  for  whom  the  voter  intended  to 
vote  {Pontardaive  Rural  Council  Election  Petition,  [1907]  2  K.  B.  313). 

{({)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  2. 

(r)  Ibid.,  s.  31.    See  p.  145,  ante. 
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indorsement  "  Rejection  objected  to,"  if  an  objection  be  in  fact  made     *^ect.  i. 
by  any  agent  (s)  to  his  decision  (t).  Parlia- 
The  returning  officer  must  report  to  the  Clerk  of  the  Crown  in  mentary. 
Chancery  the  number  of  ballot  papers  rejected  and  not  counted  by  ~ 
him  under  the  several  heads  of  (1)  want  of  official  mark,  (2)  voting 
for  more  candidates  than  entitled  to,  (8)  writing  or  mark  by  which 
voter  could  be  identified,  (4)  unmarked  or  bad  for  uncertainty  (a), 
these  being  the  only  four  grounds  which  entitle  a  returning  officer 
to  reject  and  leave  uncounted  a  vote  which  is  in  fact  given  upon  a 
ballot  paper  and  placed  in  the  ballot-box  (Z>).    He  must  on  request 
allow  any  agents  of  the  candidates  to  copy  the  report  (c). 

Sub-Sect.  12. — Disposal  of  the  Ballot  Papers. 

638.  Upon  the  completion  of  the  counting  the  returning  officer  Sealing  up 
must  seal  up  in  separate  packets  the  counted  and  rejected  ballot  papers, 
papers.    He  must  not  open  the  sealed  packet  of  tendered  ballot 

papers  or  of  the  marked  copy  of  the  register  of  voters  and  counterfoils, 
but  must  proceed  in  the  presence  of  the  agents  of  the  candidates 
to  verify  the  ballot  paper  account  given  by  each  presiding  officer 
by  comparing  it  with  the  number  of  ballot  papers  recorded  by  him 
as  aforesaid,  and  the  unused  and  spoilt  ballot  papers  in  his 
possession,  and  the  tendered  votes  list,  and  must  reseal  each  sealed 
packet  after  examination.  The  returning  officer  must  report  to 
the  Clerk  of  the  Crown  the  result  of  such  verification,  and  must 
on  request  allow  any  agents  of  the  candidates,  before  such  report 
is  sent,  to  copy  it  (cZ). 

639.  The  returning  officer  must  forward  to  the  Clerk  of  the  Crown  Packets  to  be 
in  the  prescribed  manner  all  the  packets  of  ballot  papers  in  his  Qf'^t^g^ci-ow'ii 
possession,  together  with  the  said  reports,  the  ballot  paper  accounts, 
tendered  votes  list,  lists  of  votes  marked  by  the  presiding  officer, 
statements  relating  thereto,  declarations  of  inability  to  read,  and 

packets  of  counterfoils,  and  marked  copies  of  registers,  sent  by  each 
presiding  officer,  indorsing  on  each  packet  a  description  of  its 
contents,  and  the  date  of  the  election  to  which  they  relate,  and 
the  name  of  the  county  or  borough  for  which  such  election  was 
held  (e). 

640.  The  Clerk  of  the  Crown  must  retain  for  a  year  all  Custody, 
documents  relating  to  an  election  forwarded  to  him  in  pursuance  of 

this  enactment  by  a  returning  officer  ;  and  then,  unless  otherwise 

(s)  If  tliere  are  no  counting  agents,  the  returning  officer  should  call  the  atten- 
tion of  the  election  agent,  if  he  be  present,  to  the  votes,  if  any,  rejected,  at  any 
rate  if  there  be  any  sort  of  possible  t^uestion  as  to  the  propriety  of  the  rejection, 
and  should  allow  the  election  agent  a  hearing  on  the  matter.  This  is  in  fact 
the  practice  of  many  returning  officers,  but  there  does  not  seem  to  be  anything  in 
the  Act  to  compel  a  returning  officer  to  take  this  course. 

(i)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  36. 

(a)  Ibid.,  r.  36. 

(b)  Woodward  v.  Sarsons  (1875),  L.  R.  10  C.  P.  733,  748,  the  case  of  a  municipal 
election  petition,  but  laying  down  law  which  is  applicable  to  parliamentary  cases. 

(c)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  36. 

(d)  Ibid.,  r.  37. 

(e)  Ibid.,  r.  38. 
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directed  by  an  order  of  the  House  of  Commons  or  of  one  of  His 
Majesty's  superior  courts,  must  cause  them  to  be  destroyed  (/). 

No  person  is  to  be  allowed  to  inspect  any  rejected  ballot  papers 
in  the  custody  of  the  Clerk  of  the  Crown  except  under  the  order  of 
the  House  of  Commons  or  under  the  order  of  one  of  His  Majesty's 
superior  courts,  to  be  granted  by  such  court  on  being  satisfied  by 
evidence  on  oath  that  the  inspection  or  production  of  such  ballot 
papers  is  required  for  the  purpose  of  instituting  or  maintaining  a 
prosecution  for  an  offence  in  relation  to  ballot  papers,  or  for  the 
purpose  of  a  petition  questioning  an  election  or  return ;  and  any 
such  order  for  the  inspection  or  production  of  ballot  papers  may  be 
made  subject  to  such  conditions  as  to  persons,  time,  place,  and  mode 
of  inspection  or  production  as  the  House  or  court  making  the  same 
may  think  expedient,  and  must  be  obeyed  by  the  Clerk  of  the  Crown. 
Any  power  given  to  a  court  by  this  rule  may  be  exercised  by  any 
judge  of  such  court  in  chambers  (g). 

641.  No  person  must,  except  by  order  of  the  House  of  Com- 
mons or  of  any  tribunal  having  cognisance  of  petitions  complaining 
of  undue  returns  or  undue  elections,  open  the  sealed  packet  of 
counterfoils  after  the  same  has  been  once  sealed  up,  or  be  allowed 
to  inspect  any  counted  ballot  papers  in  the  custody  of  the  Clerk  of 
the  Crown.  Such  order  may  be  made  subject  to  such  conditions  as 
to  persons,  time,  place,  and  mode  of  opening  or  inspection  as  the 
House  or  tribunal  making  the  order  may  think  expedient,  provided 
that  on  making  and  carrying  into  effect  any  such  order  care  is  to 
be  taken  that  the  mode  in  which  any  particular  elector  has  voted 
shall  not  be  discovered  until  he  has  been  proved  to  have  voted, 
and  his  vote  has  been  declared  by  a  competent  court  to  be  invalid  (/i). 

642.  All  documents  forwarded,  other  than  ballot  papers  and 
counterfoils,  are  to  be  open  to  public  inspection  at  such  time  and 
under  such  regulations  as  may  be  prescribed  by  the  Clerk  of  the 
Crown,  with  the  consent  of  the  Speaker  of  the  House  of  Commons, 
and  the  Clerk  of  the  Crown  must  supply  copies  of  or  extracts  from 
the  said  documents  to  any  person  demanding  the  same  on  payment 
of  such  fees  and  subject  to  such  regulations  as  may  be  sanctioned 
by  the  Treasury  (i). 

643.  Where  an  order  is  made  for  the  production  by  the  Clerk  of 
the  Crown  of  any  document  in  his  possession  relating  to  any 
specified  election,  the  production  by  such  Clerk  or  his  agent  of  the 
document  ordered,  in  such  manner  as  may  be  directed  by  such 
order  or  by  a  rule  of  the  court  having  power  to  make  such  order, 
is  to  be  conclusive  evidence  that  such  document  relates  to  the 
specified  election,  and  any  indorsement  appearing  on  any  packet 
of  ballot  papers  produced  by  such  Clerk  or  his  agent  is  to 
be  evidence  of  such  papers  being  what  they  are  stated  to  be  by. 


(/)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  39. 

(g)  Ibid.,  T.  40.  See  B.  v.  Beardsall  (1876),  1  Q.  B.  D.  452  ;  B.  v.  Quinlan, 
[1908]  2  I.  E.  155. 

(h)  Ibid.,  r.  41. 

(i)  Ibid.,  r.  42. 
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the  indorsement.    The  production  from  proper  custody  of  a  ballot     ^^^ct.  i. 
paper  purporting  to  have  been  used  at  any  election,  and  of  a  Parlia- 
counterfoil  marked  with  the  same  printed  number  and  having  a  mentary. 
number  marked  thereon  in  writing,  is  to  he  prima  facie  evidence 
that  the  person  who  voted  by  such  ballot  paper  was  the  person 
who  at  the  time  of  such  election  had  affixed  to  his  name  in  the 
register  of  voters  at  such  election  the  same  number  as  the  number 
written  on  such  counterfoil  (j). 

644.  The  above  rules  as  to  counting  and  disposal  of  the  ballot  University 
papers  do  not  apply  to  university  elections.  elections. 

In  the  case  of  a  university  election  all  voting  papers  received  and 
recorded  at  such  election,  as  well,  as  any  voting  papers  objected  to 
for  informality,  or  on  any  other  grounds,  are  to  be  filed  and  kept 
by  the  officer  intrusted  with  the  care  of  the  poll-books,  or  other 
documents  relating  to  the  said  election,  and  any  person  is  to  be 
allowed  to  examine  such  voting  papers  at  all  reasonable  times,  and 
to  take  copies  thereof  upon  payment  of  a  fee  of  Is.  (/c). 

Sub-Sect.  13. — The  Declaration  of  the  Result  and  Return  of  the  Member 

as  elected. 

645.  After  the  returning  officer  has  ascertained  the  result  of  Declaration  of 
the  poll  by  counting  the  votes  given  to  each  candidate  he  must  result, 
forthwith  (I)  declare  to  be  elected  the  candidate  or  candidates  to 

whom  the  majority  of  votes  has  been  given,  and  return  his  or  their 
names  to  the  Clerk  of  the  Crown  (m).  As  soon  as  possible  after 
the  completion  of  the  counting  the  returning  officer  must  give  public 
notice  of  the  names  of  the  candidates  elected,  and  in  the  case  of  a 
contested  election  of  the  total  number  of  votes  given  for  each 
candidate,  whether  elected  or  not  (n). 

646.  The  return  of  a  member  or  members  elected  to  serve  in  The  return. 
Parliament  for  a  county  or  borough  is  made  by  a  certificate  of  the 

names  of  such  member  or  members  under  the  hand  of  the  returning 
officer  indorsed  on  the  writ  of  election  for  such  county  or  borough. 
Upon  the  return  being  made  to  the  Clerk  of  the  Crown  he  must 
enter  in  a  book  called  the  return  book  (o)  the  names  of  the  several 
members  returned  to  serve  in  Parliament,  with  the  dates  of  their 
respective  returns,  and  must  transmit  what  is  in  substance  a  copy 


(y)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  43. 

(k)  University  Elections  Act,  1861  (24  &  25  Vict.  c.  53),  s.  4. 

(l)  Where  the  poll  has  been  adjourned  hy  reason  of  interruption  or  obstruction 
by  riot  or  open  violence  (as  to  which  see  p.  307,  ante),  the  returning  officer  must 
not  finally  declare  the  state  of  the  poll  or  make  proclamation  of  the  member  or 
members  chosen  until  the  poll  so  adjourned  has  been  finally  closed  and  the  poll- 
books  delivered  or  transmitted  to  such  returning  officer  (Parliamentary  Elections 
Act,  1835  (5  &  6  Win.  4,  c.  36),  s.  8). 

(m)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  2. 

(n)  Ibid.,  Sched.  I.,  Part  I.,  r.  45. 

(o)  The  return  book  must  be  kept  by  virtue  of  "  An  Act  to  prevent  False  and 
Double  Returns  of  Members  to  serve  in  Parliament,"  stat.  (1695)  7  &  8  Will.  3,  c.  7, 
s.  5.  See  p.  333,  post,  for  the  reason  which  the  statute  assigns  for  the  keeping 
of  this  book. 
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of  that  book  to  the  Clerk  of  the  House  of  Commons,  and  then,  and 
not  until  then,  the  members  are  allowed  to  take  their  seats  (p). 

647.  The  returning  officer  may,  if  he  thinks  fit,  deliver  the  writ, 
with  such  certificate  indorsed,  to  the  postmaster  of  the  principal 
post-ofiice  of  the  place  of  election  or  his  deputy,  and  in  that  case  he 
must  take  a  receipt  from  the  postmaster  or  his  deputy  for  the 
same ;  and  such  postmaster  or  his  deputy  must  then  forward  the 
same  by  the  first  post,  free  of  charge  under  cover,  to  the  Clerk  of 
the  Crown,  with  the  words  "  Election  Writ  and  Keturn  "  indorsed 
thereon  (q) . 

The  return  is  not  complete  until  it  reaches  the  hands  of  the 
proper  ofiicer  so  that  he  can  act  upon  it  (r). 

False  returns.  648.  If  any  person  returns  any  member  to  serve  in  Parliament 
for  any  place  contrary  to  the  last  determination  of  the  House  of 
Commons  of  the  right  of  election  in  such  place,  such  return  so 
made  is  a  false  return  (a). 

Every  person  who  is  duly  elected  to  serve  in  Parliament  for  any 
place  by  such  false  return  may  sue  the  officers  and  persons  making 
or  procuring  the  same,  and  every  or  any  of  them,  in  the  High 
Court  of  Justice  (b),  and  may  recover  double  the  damages  he  sustains 
by  reason  thereof,  together  with  his  full  costs  of  suit  (c). 

Double  649.  As  to  double  (d)  returns,  it  is  enacted  that  if  any  officer 

returns.  wilfully,  falsely,  and  maliciously  (e)  returns  more  persons  than  are 
required  to  be  chosen  by  the  writ  or  precept  on  which  any  choice  is 


( The  practice  after  the  Act,  which,  iu  accordance  with  the  section  cited, 
necessarily  follows  the  previous  practice,  is  thus  stated  by  Lord  Coleridge,  C.J., 
in  Hurdle  v.  JVaring  (1874),  L.  R.  9  C.  P.  435,  442. 

(q)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  44. 

('/•)  Hurdle  v.  Waring,  siipra.  The  servant  of  the  housekeeper  of  the  proper 
officer  in  that  case  received  the  return  after  office  hours  on  4th  februarj-,  1874, 
and  delivered  it  to  the  principal  clerk  in  the  office  of  the  Clerk  of  the  Crown 
on  the  next  day.  He  indorsed  upon  it  the  date  of  receipt  thus  :  "  Crown  Office, 
5th  February,  1874,  J.  E."  The  latter  date  was  held  to  be  the  date  upon  which 
the  election  was  completed. 

(a)  "An  Act  to  prevent  False  and  Double  Eeturns"  etc.,  stat.  (1695)  7  &  8 
Will.  3,  c.  7,  s.  1.  But  for  this  statute  the  court  would  have  declined  jurisdiction 
in  such  cases  upon  the  ground  that  "  the  judging  of  the  right  of  election  belongs  to 
Parliament,  that  is  to  say,  to  the  House  of  Commons  "  (Prideaux  v.  Morrice  (1702), 
7  Mod.  Rep.  14.  But  Willes,  C.  J.,  was  of  a  different  opinion  ;  see  Myddleton  v. 
Wynn  (1746),  Willes,  597,  606,  Ex.  Ch.). 

(6)  The  original  words  of  the  Act  are  "  in  any  of  His  Majesty's  courts  of  record 
at  Westminster,"  but  the  j  urisdiction  has  passed  to  the  High  Court  by  the 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  16. 

(c)  "An  Act  to  prevent  False  and  Double  Returns"  etc.,  stat.  (1695)  7  &  8 
Will.  3,  c.  7,  s.  2.  See  for  the  ancient  procedure  in  such  a  case  "  Action  sur  le 
Novel  Act  de  7  Will.  3  pur  un  Faux  Retorn  d'un  Burgess  de  Parlement,"  Gough 
V.  Batemen  et  al.  {circa  1700),  1  Lut.  184. 

{d)  Double  returns  were  held  by  an  old  parliamentary  committee  to  include 
alternative  returns  {Dumfermline,  Stirling,  and  District  Burghs  Case  (1803),  1 
Peck.  1).    As  to  equality  of  votes,  see  p.  328,  ante. 

(e)  Where  in  an  Irish  case  a  double  return  was  made  owing  to  a  bond  fide 
error,  the  court  amended  the  return,  but  did  not  make  the  returning  officer  pay 
the  costs  {Re  Athlone  {Borough)  Election  Petition^  Sheil  v.  Ennis  and  Nugent 
(1874),  8  I.  R.  C.  L.  240). 
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made,  the  like  remedy  may  be  had  against  him  and  the  party  or  ^ect.  i. 
parties  that  willingly  procure  the  same,  and  every  or  any  of  them,  Parlia- 
by  the  party  aggrieved  at  his  election  (/).  mentary. 

650.  All  contracts,  promises,  bonds,  and  securities  whatsoever  Contracts 
made  or  given  to  procure  any  return  of  any  member  to  serve  in 
Parliament,  or  anything  relating  thereunto,  are  void ;  and  whoever 
makes  or  gives  such  security,  contract,  promise,  or  bond,  or  any 

gift  or  award,  to  procure  such  false  or  double  return,  is  liable  to 
forfeit  the  sum  of  iSSOO,  one  third  part  thereof  to  His  Majesty,  his 
heirs  and  successors,  another  third  part  thereof  to  the  poor  of  the 
county,  borough,  or  place  concerned,  and  one  third  part  thereof  to 
the  informer,  with  his  costs,  to  be  recovered  in  the  High  Court  of 
Justice  by  an  action  (g). 

651.  For  the  more  easy  and  better  proof  of  any  such  false  or  Return  book, 
double  return,  the  Clerk  of  the  Crown  for  the  time  being  must  from 

time  to  time  enter  in  the  return  book  every  single  and  double  return 
of  any  member  or  members  to  serve  in  Parliament  which  are 
returned  or  come  into  his  office  or  to  his  hands,  and  also  every 
alteration  and  amendment  which  is  made  by  him  or  his  deputy  in 
every  such  return,  to  which  book  all  persons  are  to  have  free  access 
at  all  seasonable  times  to  search  and  take  true  copies  of  so  much 
thereof  as  may  be  desired,  paying  a  reasonable  fee,  and  such  book 
or  a  true  copy  thereof  relating  to  such  false  or  double  return  is 
admissible  as  evidence  of  the  fact  stated.  In  case  the  Clerk  of  the 
Crown  does  not  within  six  days  after  any  return  comes  into  his 
office  or  to  his  hands  (li)  duly  and  fairly  make  any  such  entry,  or 
makes  any  alteration  in  any  return,  unless  by  order  of  the  House 
of  Commons,  or  gives  any  certificate  of  any  person  not  returned, 
or  wilfully  neglects  or  omits  to  perform  the  prescribed  duties, 
he  must  for  every  such  offence  forfeit  to  the  party  and  parties 
aggrieved  the  sum  of  ^500,  to  be  recovered  as  aforesaid,  and 
must  also  forfeit  and  lose  his  office,  and  be  for  ever  incapable  of 
holding  the  same  (i). 

Every  information  or  action  for  any  such  offence  must  be 
brought  within  the  space  of  two  years  after  the  cause  of  action 
arises  {k). 

Sub-Sect.  14. — The  Returning  Officer^s  Expenses. 

652.  Within  twenty-one  days  after  the  day  on  which  the  return  Account  must 
is  made  of  the  persons  elected  at  the  election  the  returning  officer  lendered. 
must  transmit  to  every  candidate  (/)  or  other  person  from  whom 


(/)  "An  Act  to  prevent  False  and  Double  Eeturns"  etc.,  stat.  (1695)  7  &  8 
Wm.  3,  c.  7,  s.  3. 
(fy)  Ihid.,  s.  4. 

(li)  "  Comes  into  his  office  or  to  his  hands."  Por  the  distinction  between  these 
two  alternatives,  compare  the  facts  in  the  case  of  Hurdle  v.  Waring  (1874), 
L.  E.  9  C.  P.  435,  decided  under  a  different  statute  not  having  these  alternatives. 

{i)  "  An  Act  to  prevent  False  and  Double  Returns  "  etc.,  stat.  (1695)  7  &  8  Will.  3, 
c.  7,  s.  5. 

{k)  Ibid.,  s.  6. 

(?)  As  to  who  is  a  candidate,  see  p.  264,  ante.  A  candidate  once  proposed  and 
seconded  was  held  liable  to  pay  the  election  auditor's  fee  under  the  Corrupt 
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he  claims  payment  either  out  of  the  deposit  (m)  or  otherwise  of 
any  charges  in  respect  of  the  election,  or  to  the  election  agent  of 
any  such  candidate,  a  detailed  account  showing  the  amounts  of  all 
the  charges  claimed  by  the  returning  officer  in  respect  of  the 
election,  and  the  share  thereof  which  he  claims  from  the  person  to 
whom  the  account  is  transmitted  (n).  These  charges  must  be  in 
general  accordance  with  a  scale  fixed  by  law  (o).  He  must  annex 
to  the  account  a  notice  of  the  place  where  the  vouchers  relating  to 
the  account  may  be  seen,  and  he  must  at  all  reasonable  times,  and 
without  charge,  allow  the  person  from  whom  payment  is  claimed, 
or  any  agent  of  such  person,  to  inspect  and  take  copies  of  the 
vouchers  (p).  The  returning  officer  is  not  entitled  to  any  charges 
which  are  not  duly  included  in  his  account  {q). 

653.  If  the  person  from  whom  payment  is  claimed  objects  to 
any  part  of  the  claim,  he  may,  at  any  time  within  fourteen  days 
from  the  time  when  the  account  is  transmitted  to  him,  apply  to 
the  county  court  (r)  for  a  taxation  of  the  account  (s).  The  county 
court  judge  may  depute  his  powers  in  this  matter  to  the  registrar, 
or  other  principal  officer  of  the  court  (t),  but  in  such  case  he  cannot 
review  the  taxation  himself  (a).  An  application  made  to  the 
registrar  within  the  fourteen  days  when  the  judge  is  not  sitting  is 
well  made  for  this  purpose  {b).  The  county  court  has  jurisdiction 
to  tax  the  amount  in  such  manner  and  at  such  time  and  place  as 
that  court  thinks  fit,  and  finally  to  determine  the  amount  payable 
to  the  returning  officer,  and  to  give  and  enforce  judgment  for  the 
same  as  if  such  judgment  were  a  judgment  in  an  action  in  such 
court,  and  with  or  without  costs  at  the  discretion  of  the  court. 
The  foregoing  does  not  apply  to  the  charge  of  the  returning  officer 
for  publication  of  accounts  of  election  expenses  (c). 

Practices  Prevention  Act,  1854  (17  &  18  Vict.  c.  102)  {Edivardsy.  Whithurst 
(1860),  0  H.  &  N.  131). 

(m)  As  to  the  deposit,  see  p.  277,  ante. 

{n)  Parliamentary  Elections  (Returning  Officers)  Act,  1875  (38  &  39  Vict, 
c.  84),  s.  4. 

(o)  Ibid.,  Sched.  I.  But  the  scale  is  not  necessarily  exhaustive  {Re  South 
Eastern  Division  of  Essex  (1887),  19  Q.  B.  D.  252).  It  is  to  be  noted,  however, 
that  the  sheriff  is  bound  to  preserve  the  peace  of  the  county.  If  he  is  put  to 
any  extraordinary  expense  in  this  way,  he  must  represent  the  matter  when 
passing  his  accounts,  or  make  direct  representation  to  His  Majesty's  Government ; 
but  he  has  no  right  to  recover  such  expenses  from  the  candidates.  Any  special 
agreements  may,  however,  be  enforced  according  to  the  ordinary  law  of  con- 
tracts {per  Lawkence,  J.,  Wathen  v.  Sandys  (1811),  2  Camp.  640).  The 
returning  officer  must  not  charge  for  professional  assistance,  unless  he  has  had 
such  assistance  in  fact  {Be  Shoreditch  Election,  Ex  parte  Walker  (1887),  56 
L.  T.  529). 

{p)  Parliamentary  Elections  (Eeturning  Officers)  Act,  1875  (38  &  39  Vict, 
c.  84),  s.  4. 

(?) 

(r)  Except  in  the  City  of  London,  where  it  is  the  Mayor's  Court  that  exercises 
these  powers,  and  in  Ireland  the  civil  bill  court.  The  court  in  question  is  that 
having  jurisdiction  at  the  place  of  the  nomination  {ibid.). 

{s)  Ibid. 

(t)  Ibid. 

{a)  R.  V.  Lambeth  County  Court  Judge  (1886),  17  Q.  B.  D.  96. 
{b)  R.  V.  Bloomsbury  County  Court  Judge  (1886),  17  Q.  B.  D.  789,  C.  A. 
(c)  Parliamentary  Elections  (Eeturning  Officers)  Act,  1875  (38  &  39  Vict.  c.  84), 
s.  4. 
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654.  Every  person  having  any  claim  against  a  returning  ofiQcer 
for  work,  labour,  materials,  services,  or  expenses  in  respect  of  any 
contract  made  with  him  by  or  on  behalf  of  the  returning  officer  for 
the  purposes  of  an  election,  except  for  publication  of  accounts  of 
■election  expenses,  must,  within  fourteen  days  after  the  day  on  which 
the  return  is  made  of  the  person  or  persons  elected  at  the  election, 
transmit  to  the  returning  officer  the  detailed  particulars  of  such 
•claim  in  writing,  and  the  returning  officer  is  not  liable  in  respect 
of  anything  which  is  not  duly  stated  in  such  particulars  (d). 

655.  "When  application  is  made  for  taxation  of  the  accounts  of  a 
returning  officer,  he  may  apply  to  the  county  court  to  examine 
any  claim  transmitted  to  him  by  any  person  in  pursuance  of  this 
section,  and  that  court,  after  notice  given  to  such  person  and  after 
hearing  him  and  any  evidence  tendered  by  him,  may  allow  or 
•disallow,  or  reduce  the  claim  objected  to,  with  or  without  costs, 
and  the  determination  of  the  court  is  final  for  all  purposes  and  as 
against  all  persons  (e).  A  candidate  who  has  not  been  a  party 
to  the  proceedings  is  nevertheless  entitled  to  his  share  of  any 
remission  of  expenses  established  thereby  (/). 

656.  The  returning  officer  must  as  far  as  practicable  make  use  Ballot-boxes, 
of  ballot  boxes,  fittings,  and  compartments  provided  for  municipal 
•elections  in  the  appropriate  cases ;  and  the  court  upon  taxation  of 

his  costs  must  have  regard  to  this  provision  {g). 

657.  These  provisions  as  to  the  returning  officer's  expenses  do  Universities, 
not  apply  to  university  elections  (/i). 


Sub-Sect.  15. — The  Return  and  Declaration  respecting  Candidates'  Election 

Expenses. 

658.  Within  thirty-five  days  after  the  day  on  which  the  candi- 
dates returned  at  an  election  (i)  are  declared  elected  the  election 
agent  of  every  candidate  at  that  election  must  transmit  (/c)  to  the 
returning  officer  a  true  return  {I)  respecting  election  expenses  {m), 

(d)  Parliamentary  Elections  (Returning  Officers)  Act,  1875  (38  &  39  Vict, 
c.  84),  s.  5. 

(e)  Ibid. 

If)  Martin  v.  Tomhnson,  [1893]  2  Q.  B.  121. 

(g)  Parliamentary  Elections  (Eeturning  Officers)  Act,  1875  (38  &  39  Vict, 
c.  84),  s.  6. 

(h)  Ibid.,  s.  8. 

(i)  These  provisions  apparently  apply  to  all  elections  of  members  of  Parliament, 
including  university  elections.  See  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51),  s.  64. 

(k)  "  Transmit,"  i.e.,  send  or  remit.  He  must  send  it  off  before  midnight  of  the 
<lay  on  which  the  thirty-five  days  expire.  He  need  not  lodge  it  with  the 
returning  officer  by  that  day  (Mackinnon  v.  Clark,  [1898]  2  Q.  B.  251,  C.  A., 
p)er  A.  L.  Smith,  L.J.,  at  p.  255). 

(1)  Inspection  may  be  had  and  copies  obtained  of  this  return  on  payment  of 
the  respective  fees  mentioned  in  the  Corrupt  and  Illegal  Practices  Prevention  Act, 
1883  (46  &  47  Vict.  c.  51),  s.  35  (2). 

{m)  "  Election  expenses."  See  p.  298,  ante.  "  It  is  a  matter,  I  will  not  say  of 
discretion,  but  of  sound  judgment,  to  say  how  far  you  can  go  back  "  {Lancaster 
Division  Case  (1896),  5  O'M.  &  H.  39,  45,  per  Pollock,  B.).  The  judges  in  the 
Cockermouth  Division  Case  (1901),  5  O'M.  &  H.  155,  156,  were  satisfied  that  a 
tea-party  given  by  the  Liberal  Unionist  Association  need  not  under  the  circum- 
stances have  been  included. 
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in  the  prescribed  form  (n),  or  to  the  like  effect,  containing  as  respects 
that  candidate— (a)  a  statement  of  all  payments  made  by  the 
election  agent,  together  with  all  the  bills  and  receipts ;  (b)  a  state- 
ment of  the  amount  of  personal  expenses  (o),  if  any,  paid  by 
the  candidate ;  (c)  a  statement  of  the  sums  paid  to  the  returning 
officer  for  his  charges,  or,  if  the  amount  is  in  dispute,  of  the  sum 
claimed  and  the  amount  disputed ;  (d)  a  statement  of  all  other 
disputed  claims  of  which  the  election  agent  is  aware ;  (e)  a 
statement  of  all  the  unpaid  claims,  if  any,  of  which  the  election 
agent  is  aware,  in  respect  of  which  application  has  been  or  is 
about  to  be  made  to  the  High  Court ;  (f)  a  statement  of  all  money,, 
securities,  and  equivalent  of  money  received  by  the  election  agent 
from  the  candidate  or  any  other  person  for  the  purpose  of  expenses 
incurred  or  to  be  incurred  on  account  of  or  in  respect  of  the  con- 
duct or  management  of  the  election,  with  a  statement  of  the  name 
of  every  person  from  whom  the  same  may  have  been  received  (p). 

The  return  must  be  accompanied  by  a  declaration  (q)  made  by  the 
election  agent  before  a  justice  of  the  peace  in  the  prescribed  form  {r). 

Where  the  candidate  has  named  himself  as  his  election  agent,  a 
statement  of  all  moneys,  securities,  and  equivalent  of  money  paid 
by  the  candidate  is  to  be  substituted  in  the  return  for  the 
statement  of  money,  securities,  and  equivalent  of  money  received 
by  the  election  agent  from  the  candidate ;  and  the  declaration  by 
an  election  agent  respecting  expenses  need  not  be  made,  and  the 
declaration  by  the  candidate  respecting  election  expenses  is  to  be 
modified  accordingly  (s). 

At  the  same  time  that  the  agent  transmits  the  return,  or  within 
seven  days  afterwards,  the  candidate  must  transmit  or  cause  to  be 
transmitted  to  the  returning  officer  a  declaration  made  by  him 
before  a  justice  of  the  peace  in  the  prescribed  form  (a). 

659.  If  the  return  {h)  and  declarations  are  not  transmitted  before 
the  expiration  of  the  time  limited  for  the  purpose,  the  candidate 
must  not  after  the  expiration  of  such  time  sit  or  vote  in  the  House 
of  Commons  until  either  such  return  and  declarations  have  been 
transmitted,  or  until  the  date  of  the  allowance  of  an  authorised 
excuse  for  the  failure  to  transmit  the  same,  and  if  he  sits  or  votes 
in  contravention  of  this  enactment,  he  will  forfeit  £100  for  every 


(n)  See  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
Scbed.  II.,  Part  I. 

(o)  "  Personal  expenses."    See  note  {g),  p.  295,  ante. 

Ip)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  4*7  Vict.  c.  51), 
s.  33(1).  If  there  are  no  expenses  under  any  head,  they  should  be  returned  as 
"juT'  (see  Ex  parte  Pennington  (1898),  46  W.  E.  415  ;  Ex  parte  Eobson  (1886),  18 
Q.  B.  D.  336).  For  the  law  of  excuses  in  the  event  of  inadvertent  omission  under 
such  circumstances,  see  p.  404,  post. 

(q)  Ihid.,  Sched.  II.,  Part  I. 

(r)  Ibid.,  s.  33  (2).    For  the  form,  see  Sched.  I.,  Part  I. 
(s)  Ibid.,  s.  33  (3). 

(a)  Ibid.,  s.  33  (4).  For  the  form,  see  Sched.  II.,  Part  I.  As  to  the  circum- 
stances in  which  an  authorised  excuse  for  non-compliance  with  the  provisions  of 
the  Act  as  to  the  return  and  declaration  respecting  election  expenses  will  he 
granted,  see  pp.  405,  post. 

{b)  It  is  not  the  law  that  a  return  with  a  blunder  in  it  is  no  return,  nor  that  in 
case  of  such  a  blunder  this  sub-section  applies  {MacJdnnon  v.  Clark,  [1898]  2  Q.  B. 
251,  258,  C.  A.). 
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day  on  which  he  so  sits  or  votes  to  any  person  who  sues  for  the      Sect.  i. 
same  (c).  Parlia- 
mentary. 

660.  Where  the  candidate  is  out  of  the  United  Kingdom  at  the  ^i3sence~of 
time  when  the  return  is  so  transmitted  to  the  returning  officer,  the  candidate 
declaration  may  be  made  by  him  within  fourteen  days  after  his  abroad, 
return  to  the  United  Kingdom,  and  in  that  case  must  be  forthwith 
transmitted  to  the  returning  officer,  but  such  delay  in  making  his 
declaration  will  not  exonerate  the  election  agent  from  complying 

with  the  provisions  of  the  Act  as  to  his  return  and  declaration 
respecting  election  expenses  (d). 

661.  Where,  after  the  date  at  which  the  return  respecting  Payments  by 
election  expenses  is  transmitted,  leave  is  given  by  the  High  Court 

for  any  claims  to  be  paid,  the  candidate  or  his  election  agent  must, 
within  seven  days  after  the  payment  thereof,  transmit  to  the 
returning  officer  a  return  of  the  sums  paid  in  pursuance  of  such 
leave  accompanied  by  a  copy  of  the  order  of  the  court  giving  the 
leave  (e). 

662.  The  law  is  such  that  every  illegal  payment,  advance.  Object  of 
or  deposit,  in  respect  of  any  expenses  incurred  on  account  of  or 

in  respect  of  the  conduct  or  management  of  the  election,  may 
operate,  if  it  constitutes  a  corrupt  or  illegal  practice,  to  defeat  the 
election ;  for  either  such  payment,  advance,  or  deposit  is  made  by 
or  through  the  election  agent,  in  which  case  it  must  be  disclosed  in 
the  return  above  mentioned,  or  it  is  not  made  by  or  through  the 
election  agent,  in  which  case  it  is  liable  to  attack  as  being  ipso  facto 
an  illegal  practice  (/). 

The  candidate  is  obliged  (in  the  declaration  above  referred  to) 
solemnly  and  sincerely  to  declare  that  to  the  best  of  his  knowledge 
and  belief  the  return  is  correct ;  that  except  as  appears  from  the 
return  he  has  not,  and  to  the  best  of  his  knowledge  and  belief  no 
person,  club,  society,  or  association  has  on  his  behalf,  made  any 
payment,  or  given,  promised,  or  offered  any  reward,  office,  employ- 
ment, or  valuable  consideration,  or  incurred  any  liability  on  account 
of  or  in  respect  of  the  conduct  or  management  of  the  election ; 
that  he  has  paid  his  election  agent  a  named  sum  and  no  more 
for  the  purpose  of  the  said  election ;  that,  except  as  specified  in 
the  return,  no  money,  security  or  equivalent  for  money  has  to 
his  knowledge  or  belief  been  paid,  advanced,  given  or  deposited  by 
anyone  to  or  in  the  hands  of  his  election  agent  or  any  other 
person  for  the  purpose  of  defraying  any  expenses  incurred  on  his 
behalf  on  account  of  or  in  respect  of  the  conduct  or  management 
of  the  election ;  and  that  he  will  not,  except  so  far  as  he  may  be 
permitted  by  law,  at  any  future  time,  make  or  be  party  to  the 
making  or  giving  of  any  payment,  reward,  office,  employment,  or 


(c)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51' 
s.  33  (5). 

(d)  Ibid.,  s.  33  (8). 

(e)  Ibid.,  s.  33  (9). 
(/)  See  p.  297,  ante. 

H.L. — XII.  Z 
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Sect.  1.     valuable  consideration,  for  the  purpose  of  defraying  any  such 
Parlia-      expenses  as  last  mentioned,  or  provide  or  be  party  to  the  providing 
mentary.     of  any  money,  security  or  equivalent  for  money  for  the  purpose  of 
defraying  any  such  expenses  (g). 

The  election  agent's  declaration  must  be,  mutatis  mutandis,  to 
the  same  effect  (/i),  and  if  either  of  these  declarations  is  falsely 
made  to  the  knowledge  of  the  declarant,  a  corrupt  practice  is 
committed  (i). 

Publication  of  663.  The  returning  officer  within  ten  days  after  he  receives  from 
summary.  -j^j^g  election  agent  a  return  respecting  election  expenses  must  publish 
a  summary  of  the  return  in  not  less  than  two  newspapers  circulating 
in  the  county  or  borough  for  which  the  election  was  held,  accom- 
panied by  a  notice  of  the  time  and  place  at  which  the  return 
and  declarations,  including  the  accompanying  documents,  can  be 
inspected,  and  may  charge  the  candidate,  in  respect  of  such  publica- 
tion, the  sum  of  two  guineas  in  a  county  and  one  guinea  in  a 
borough  (k).  The  return  (1)  and  declarations,  including  the  accom- 
panying documents,  sent  to  the  returning  officer  by  an  election 
agent  are  to  be  kept  at  the  office  of  the  returning  officer  or  at  some 
convenient  place  appointed  by  him,  and  must  at  all  reasonable 
times  during  two  years  next  after  they  are  received  by  him  be 
open  to  inspection  by  any  person  on  payment  of  a  fee  of  Is.,  and 
the  returning  officer  must  on  demand  furnish  copies  thereof  or  of 
any  part  thereof  at  the  price  of  2(£.  for  every  seventy-two  words. 
After  the  expiration  of  the  said  two  years  the  returning  officer  may 
cause  the  return  and  declarations,  including  the  accompanying 
documents,  to  be  destroyed,  or,  if  the  candidate  or  his  election 
agent  so  require,  must  return  the  same  to  the  candidate  (m) . 

Sect.  2. — Municipal. 
Sub-Sect.  1. — In  General. 

Municipal  664.  The  law  of  elections  herein  presently  to  be  set  out  applies  to 
elections.       the  vast  majority  of  municipal  elections  ;  but  the  City  of  London  (w) 

and  certain  other  places  (o)  are  exceptions,  and  the  law  in  their 

case  is  somewhat  modified  (p). 

It  also  applies  in  most  respects  to  many  elections  which  are  not 

in  the  usual  sense  of  the  word  "  municipal  "  at  all  (q). 


{g)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
Sched.  II.,  Part  I. 
{h)  Ibid. 

(i)  See  p.  293,  ante. 

{k)  Ibid.,  s.  35  (1)  ;  Parliamentary  Elections  (Returning  Officers)  Act,  1875 
(38  &  39  Vict.  c.  84),  Sched.  I.,  Parts  I.  and  II. 

[l)  On  the  trial  of  an  election  petition  the  court  will  allow  the  Public 
Prosecutor  to  have  a  copy  of  the  respondent's  return  of  election  expenses  {Hexham 
Division  Case  (1892),  4  O'M.  &  H.  143). 

(m)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  35  (2). 

(n)  See  p.  394,  post. 

(o)  See  pp.  395 — 397,  post. 

(p)  See  pp.  394—397,  post. 

(q)  See  pp.  356—394,  post. 
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There  is  no  writ  in  the  case  of  a  municipal  election,  but  wherever 
a  vacancy  occurs  the  returning  officer  is  ipso  facto  bound  in  due 
course  (r)  to  hold  an  election  for  the  office  vacated — an  obligation 
which  will  be  enforced  in  case  of  necessity  by  mandamus  (s) . 

In  the  ordinary  case  of  a  municipal  corporation  the  principal 
offices  to  be  filled  are  those  of  mayor,  aldermen,  and  councillors  (t). 

The  first  election  in  point  of  time  to  be  held  in  such  a  case  is 
that  of  the  councillors  (a) . 

665.  With  regard  to  the  election  of  councillors  at  municipal 
elections  a  candidate  is  defined  to  mean  a  person  elected  or  having 
been  nominated,  or  having  declared  himself  a  candidate  for 
election  (6).  There  seems  little  doubt  that  such  declaration  may 
be  implied  as  well  as  expressed,  and  that  what  has  been  stated  with 
respect  to  the  commencement  of  the  candidature  for  a  parlia- 
mentary election  (c)  applies,  mutatis  mutandis,  to  other  elections. 

Any  person  who  is  disqualified  to  be  a  candidate  may,  if  elected, 
be  unseated  on  petition  (d). 


Sect.  2. 
Municipal. 


Definition  of 
"  candidate." 


Sub-Sect.  2. — Election  of  Councillors  in  Municipal  Corporations. 
(i.)  Preliminary, 

666.  Where  a  borough  has  no  wards,  there  must  be  an  election  of  Wards, 
councillors  for  the  whole  borough  (e) ;  but  where  a  borough  has 
wards,  there  must  be  a  separate  election  of  councillors  for  each 
ward  (/). 

There  is  no  "general  election"  of  all  the  councillors  exactly  When  election 
corresponding  to  a  "  general  election  "  of  members  of  Parliament ;  P^^°^- 
but  on  the  1st  of  November  (which  is  the  ordinary  day  of  election 
of  councillors  {g)  )  in  every  year  one-third  of  the  whole  number  of 

(r)  If  the  vacancy  is  "  a  casual  vacancy  in  a  corporate  office,"  the  election 
must  be  held  within  fourteen  days  after  notice  in  writing  of  the  vacancy  has 
been  given  to  the  mayor  or  town  clerk  by  two  burgesses  (Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  66  (1) ). 

(s)  Stratford-upon-Avon  Case  (1886),  2  T.  L.  E.  431  ;  and  compare  the 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  70  (1). 

(t)  liid.,  see  Part  II.  of  the  Act  generally. 

(a)  For  the  reason  that  the  mayor  and  aldermen  are  elected  by  the  council 
{ibid.,  ss.  14,  15). 

(&)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  77 ;  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict.  c.  70),  s.  34. 
As  to  the  application  of  these  Acts  to  elections  for  county,  district,  and  parish 
councillors,  and  to  guardians,  see  pp.  356 — 394,  post. 

(c)  See  p.  265,  ante. 

(c?)  E.g.,  see  Ee  Gloucester  Municipal  Election  Petition,  1900,  Ford  v.  Newth^ 
[1901]  1  K.  B.  683,  where  a  candidate  was  unseated  on  election  petition  under 
the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  12  (1)  (c),  which 
provides  that  a  person  is  to  be  disqualified  for  being  elected  and  for  being  a 
councillor,  if  he  has  directly  or  indirectly  by  himself  or  his  partner  any  share  or 
interest  in  any  contract  or  employment  with,  by,  or  on  behalf  of  the  council. 
See  the  whole  of  the  section  and  the  preceding  section.  As  to  the  various 
qualifications  and  disqualifications  of  candidates  for  municipal  office,  see  title 
LOCAI,  GOVEENMENT. 

(e)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  50  (1). 

If)  Ibid.,  s.  50  (2). 

(g)  Ibid.,  s.  52.    When  by  the  Act  any  act  or  proceeding  is  directed  or  allowed 
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Sect.  2, 
Municipal. 


Keturning 
officer. 


Notice  of 
election. 


councillors  for  the  borough  or  for  the  ward,  as  the  case  may  be,  go 
out  of  office,  and  their  places  are  filled  by  election  (a). 

When  a  casual  vacancy  occurs  there  is  a  "  bye  election  "  ;  and 
the  election  is  held  by  the  same  persons  and  in  the  same  manner 
as  an  election  to  fill  an  ordinary  vacancy  (&). 

667.  At  an  election  of  councillors  for  a  whole  borough  the 
returning  officer  is  the  mayor  (c).  If  the  mayor  is  dead  {d),  or  is 
absent  or  otherwise  incapable  of  acting  (e)  in  the  execution  of  his 
powers  and  duties  as  to  elections,  the  council  must  forthwith  choose 
an  alderman  to  execute  those  powers  and  duties  in  the  place  of  the 
mayor  (/). 

At  an  election  for  a  ward  the  returning  officer  is  an  alderman 
assigned  for  that  purpose  by  the  council  at  the  meeting  of  the 
council  which  is  held  every  year  on  the  9th  of  November  (g). 
In  case  of  the  illness,  absence,  or  incapacity  to  act  of  the  alderman 
assigned  to  be  returning  officer  at  a  ward  election,  the  mayor  may 
appoint  to  act  in  his  stead  another  alderman,  or  if  the  number  of 
aldermen  does  not  exceed  the  number  of  wards,  a  councillor  not 
being  a  councillor  for  that  ward  and  not  being  enrolled  in  the  ward 
roll  for  that  ward  (h). 

668.  Nine  days  at  least  before  the  day  for  the  election  of  a  coun- 
cillor the  town  clerk  must  prepare  and  sign  a  notice  thereof.  In  the 
case  of  a  borough  election  he  must  publish  this  notice  by  fixing  it  in 
some  conspicuous  place  on  or  near  the  outer  door  of  the  town  hall, 
or,  if  there  be  no  town  hall,  in  .some  conspicuous  place  in  the 
borough.  In  the  case  of  a  ward  election  he  must  publish  it  by 
fixing  it  in  some  conspicuous  place  in  the  ward  (i). 

The  mayor  must  at  least  four  days  before  the  election  give  public 
notice  of  the  situation,  division,  and  allotment  of  polling  places  for 
taking  the  poll  at  the  election,  and  of  the  description  of  the  persons 
entitled  to  vote  thereat  and  at  the  several  polling  stations  (j). 


to  be  done  on  a  certain  day,  then  if  that  day  happens  to  be  a  Sunday,  Christmas 
Day,  Good  Friday,  or  Monday  or  Tuesday  in  Easter  week,  or  a  day  appointed 
for  public  fast,  humiliation  or  thanksgiving,  the  act  or  proceeding  is  to  be  con- 
sidered as  done  or  taken  in  due  time  if  it  is  done  or  taken  on  the  next  day 
afterwards,  not  being  one  of  the  days  hereinbefore  specified  {ibid.,  s.  230). 

(a)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  13  (2)._  The 
third  to  go  out  are  the  councillors  who  have  been  longest  in  office  without 
re-election  {ibid.,  s.  13  (3)).  The  mayor  and  aldermen,  during  their  respective 
offices,  continue  to  be  members  of  the  council,  notwithstanding  anything  in  the 
Act  as  to  councillors  going  out  of  office  at  the  end  of  three  years  (ibid.,  s.  38). 

(b)  Ibid.,  s.  40  (1). 

(c)  Ibid.,  s.  53  (1). 

\d)  Scilicet,  ' '  and  if  there  is  no  time  to  elect  another  mayor  under  s.  66  of  the 
Act." 

(e)  As  for  instance  where  he  is  himself  a  candidate  for  re-election  as  a  town 
councillor  {R.  v.  White  (1867),  L.  E.  2  Q.  B.  557). 

(/)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  67  (1). 

Ig)  Ibid.,  s.  53  (2). 

(A)  Ibid.,  s.  67  (2). 

(t)  Ibid.,  ss.  54  and  232. 

U)  Ibid.,  Sched.  III.,  Part  III.,  r.  2.  The  provisions  of  the  Ballot  Act, 
1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  rr.  18  and  19,  supra,  p.  315,  do 
not  apply  in  the  case  of  a  municipal  election  (Municipal  Corporations  Act, 
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(ii.)  Agents,  Workers,  and  Assistants.  Sect.  2. 

669.  There  is  no  provision  in  the  case  of  an  election  of  coun-  Municipal, 
cillors  for  the  appointment  of  a  responsible  election  agent,  such  as  No  election 
may  be  appointed  in  the  case  of  a  parliamentary  election  (k) ;  and  all  agent. 

the  duties  in  connection  with  election  expenses,  which  in  a  parlia- 
mentary election  fall  in  part  at  least  upon  the  election  agent  {1), 
where  such  an  agent  is  appointed  (m),  fall  in  an  election  of 
councillors  upon  the  candidates  themselves  (^). 

670.  But  a  candidate  in  an  election  of  councillors  is  allowed.  Paid  and 
like  the  candidate  in  a  parliamentary  election  (o),  to  have  (1)  a  ^°P^g^g 
limited  number  of  paid  assistants  (p),  who  may  or  may  not  be 
electors,  but  who  may  not  vote  (q) ;  and  (2)  an  unlimited  number  of 
workers  and  agents,  for  whom  he  will  be  responsible  upon  the  same 
principle  and  to  the  same  extent  as  a  candidate  is  responsible  in 

the  case  of  a  parliamentary  election  (r). 

The  assistants  engaged  or  employed  for  payment  are  limited  in 
number  as  follows :  (a)  a  number  of  persons  may  be  employed, 
not  exceeding  two  for  a  borough  or  ward,  and  if  the  number  of 
electors  in  such  borough  or  ward  exceeds  two  thousand  one 
additional  person  may  be  employed  for  every  thousand  electors  and 
incomplete  part  of  a  thousand  electors  over  and  above  two  thousand, 
and  such  persons  may  be  employed  as  clerks  and  messengers,  or  in 
either  capacity  ;  and  (b)  one  polling  agent  may  be  employed  in  each 
polling  station.  This  limitation  does  not  apply  to  any  engagement 
or  employment  for  carrying  into  effect  a  contract  bond  fide  made 
with  any  person  in  the  ordinary  course  of  business  (s). 

1882  (45  &  46  Yict.  c.  50),  Sched.  in.,  Part  III,  r.  1).    See  title  Local 
Government. 

(/c)  See  p.  266,  ante. 

{I)  See  p.  266,  ante. 

im)  See  p.  267,  ante. 

{n)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1 884  (47  &  48 
Vict.  c.  70).    See,  e.g.,  s.  21  (1). 
(o)  See  p.  268,  a.nte. 

(p)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  13  (1).    See  pp.  268  et  seq.,  ante, 
{q)  Ibid.,  s.  13  (3). 

(r)  See  p.  268,  ante.  But  on  the  facts  it  may  sometimes  be  that  the  inference 
to  be  drawn  from  particular  evidence  is  somewhat  different.  Thus,  in  the 
Swansea  Case  (1909),  Times,  February  3rd,  the  arguments  of  B.  F.  Williams, 
K.C.,  and  Foote,  K.C,  for  the  petitioner  and  respondent  respectively,  appear 
from  the  following  passage  in  the  commissioners'  judgment :  "  It  is  true  that 
in  municipal  petitions  where  there  is  no  committee,  and  where  there  are  no 
canvassing  books,  the  whole  aspect  of  affairs  must,  as  it  appears  to  me,  be 
looked  at  upon  a  smaller  scale,  and  that  such  evidence  as  that  to  which  I  have 
refen-ed  is  not  to  be  expected  so  easily.  To  this  consideration  I  have  given  due 
weight  ;  and  I  have  not  expected  as  much  evidence  as  I  should  expect  in  a 
parliamentary  petition.  But  it  is  also  true  that  there  is  less  agency  of  any  kind 
existing  in  fact  in  municipal  elections  of  this  description,  and  the  main  principle 
is  exactly  the  same.  There  must  be  employment  on  authorisation  by  the  can- 
didate of  the  agent  to  do  some  election  work  or  the  knowing  adoption  by  the 
candidate  of  his  work  when  done.  This  is  the  effect  of  the  judgment  of 
Channell,  J.,  in  the  Or eatYaj- mouth  Case  (1906),  5  O'M.  &  H.  176,  which  has  been 
accepted  by  both  counsel  as  truly  stating  the  law  which  it  falls  on  me  to  apply." 

(s)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  0.  70),  s.  13. 
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Sect.  2.        ijj^g  jg^^  unpaid  workers  and  agents  is  the  same  as  in 

Municipal,    parliamentary  elections  (t). 

(iii.)  Nomination. 

Nomination       671.  The  provisions  as  to  nomination  at  an  election  of  coun- 
of  candidates,  cillors  are  similar  to,  but  not  identical  with,  those  which  obtain  in 
parliamentary  elections  (a). 

Every  candidate  for  the  office  of  councillor  must  be  nominated  in 
writing  (6).  The  nomination  paper  must  state  the  surname  and  other 
names  of  the  candidate,  with  his  place  of  abode  and  description  (c). 
The  writing  must  be  subscribed  by  two  burgesses  of  the  borough 
or  ward,  as  the  case  may  be,  as  proposer  and  seconder,  and  by 
eight  other  burgesses  of  the  borough  or  ward,  as  assenting  to  the 
nomination  {d). 

A  person  is  entitled  to  subscribe  a  nomination  paper  if  he  is 
enrolled  in  the  burgess  roll,  or  in  the  case  of  a  ward  election  the 
ward  roll,  but  not  otherwise  (e).  No  person  must  subscribe  a 
nomination  paper  for  more  than  one  ward  (/). 

Each  candidate  must  be  nominated  by  a  separate  nomination  paper, 
but  the  same  burgesses,  or  any  of  them,  may  subscribe  as  many 
nomination  papers  as  there  are  vacancies  to  be  filled,  but  no 
more  (g).  "When  a  person  subscribes  more  nomination  papers  than 
one,  his  subscription  will  be  inoperative  in  all  but  the  one  which  is 
first  delivered  (h).  This  rule  does  not  apply  to  a  case  where  there 
are  several  vacancies  and  no  burgess  has  signed  more  than  one 
nomination  paper  for  any  one  candidate  or  more  nomination  papers 
than  there  were  vacancies  (i). 

Each  person  nominated  must  be  enrolled  in  the  burgess  roll  or 
entered  in  the  separate  non-resident  list  required  by  the  Act  to  be 
made  (k). 

The  town  clerk  must  provide  nomination  papers,  and  must 
supply  any  burgess  with  as  many  nomination  papers  as  may  be 
required,  and  must,  at  the  request  of  any  burgess,  fill  up  a 
nomination  paper  (Z). 


(;;)  See  pp.  268— 2Y3,  ante. 

(a)  Compare  the  Ballot  Act,  1872  (35  &  36  Vict.  c.  33)  (see  pp.  273  et  seq.,  ante), 
with  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  as  hereinafter 
set  out. 

{b)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  Sched.  III., 
Part  II.,  r.  1. 

(c)  Ibid.,  r.  5. 

(d)  Ibid.,  r.  2. 

(e)  Ibid.,  s.  51  (1). 

(/)  Ibid.,  s.  51  (2).  Nothing  in  this  section  entitles  any  person  to  do  any  act 
therein  mentioned  who  is  prohibited  by  law  frona  doing  it,  or  relieves  him  from 
any  penalty  to  which  he  may  be  liable  for  doing  it  {ibid.,  s.  51  (3) ). 

(g)  Ibid.,  Sched.  III.,  Part  I.,  r.  3, 

(h)  Ibid.,  Sched.  III.,  Part  II.,  r.  10. 

(i)  Line  v.  Warren  (1884),  14  Q.  B.  D.  73.  This  follows  from  a  close  com- 
parison between  rr.  3  and  10.  They  are  at  first  sight  materially  inconsistent ; 
but  the  judgment  of  Mathew,  J.,  from  which  the  words  in  the  text  are  derived, 
goes  far  to  explain  the  effect  of  the  two  rules  as  read  together. 

(k)  Ibid.,  r.  4. 
(l)  Ibid.,  r.  6. 
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672.  Every  nomination  paper  subscribed  as  aforesaid  must  be  Sect.  2. 
delivered  by  the  candidate,  or  his  proposer  or  seconder,  personally,  Municipal, 
and  not  by  an  agent       at  the  town  clerk's  office,  seven  days  at  delivery  of 
least  before  the  day  of  election,  and  before  five  o'clock  in  the  after-  nominatioa 
noon  of  the  last  day  for  delivery  of  nomination  papers         The  paper, 
town  clerk  must  forthwith  send  notice  of  every  such  nomination 

to  each  candidate  (0). 

673.  The  mayor  must  attend  at  the  town  hall  on  the  day  next  objections 
after  the  last  day  for  delivery  of  nomination  papers  for  a  sufficient  nomma- 
time,  between  the  hours  of  two  and  four  in  the  afternoon,  and  must  ' 
decide  on  the  validity  of  every  objection  made  in  writing  to  a 
nomination  paper  (p). 

Each  candidate  may  by  writing  signed  by  him,  or  if  he  is  absent 
from  the  United  Kingdom  then  his  proposer  or  seconder  may  by 
writing  signed  by  him,  appoint  a  person  (hereinafter  called  "  the 
candidate's  representative  ")  to  attend  the  proceedings  before  the 
mayor  on  behalf  of  the  candidate,  and  this  appointment  must  be 
delivered  to  the  town  clerk  before  five  o'clock  in  the  afternoon 
of  the  last  day  for  delivery  of  nomination  papers  (q). 

Each  candidate  and  his  representative,  but  no  other  person, 
except  for  the  purpose  of  assisting  the  mayor,  is  entitled  to  attend 
the  proceedings  before  the  mayor  (r),  and  may,  during  the  time 
appointed  for  the  attendance  of  the  mayor,  object  to  the  nomination 
paper  of  any  other  candidate  for  the  borough  or  ward  (s). 

The  decision  of  the  mayor  must  be  given  in  writing,  and  will, 
if  disallowing  the  objection,  be  final,  but,  if  allowing  an  objection, 
will  be  subject  to  reversal  on  petition  questioning  the  election  or 
return  (t).  His  powers  in  any  case  are  confined  to  deciding 
questions  about  the  form  of  the  nomination  papers  themselves,  and 
cannot  touch  the  matter  of  the  qualification  of  the  candidates  (a). 


(m)  Monks  v.  Jackson  (1876),  1  C.  P.  D.  683.  If  it  is  not  delivered  personally 
the  objection  is  one  which,  is  cognisable  by  the  mayor,  whose  decision  allowing 
it  may  be  questioned  on  a  petition  against  the  return  of  the  successful  candidate 
{ihid.). 

{n)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  Sched.  III., 
Part  II.,  r.  7.  The  case  of  Monks  v.  Jackson,  supra,  was  decided  under  the 
Municipal  Elections  Act,  1875  (38  &  39  Vict.  c.  40),  s.  1  (3),  repealed  by  the 
1882  Act,  but  the  woi-ds  construed  are  identical  with  those  in  the  present  Act. 

(o)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  Sched.  III., 
Part  II.,  r.  8. 

{p)  Ibid.,  r.  9.  This  rule  must  be  read  with  the  above-stated  provisions 
that  (1)  if  the  mayor  is  dead,  or  is  absent  or  otherwise  incapable  of  acting  in  the 
execution  of  his  powers  and  duties  as  to  elections  under  the  Act,  the  council 
must  forthwith  choose  an  alderman  to  execute  those  powers  and  duties  in  the 
place  of  the  mayor;  (2)  in  case  of  the  illness,  absence,  or  incapacity  to  act  of 
the  alderman  assigned  to  be  returning  officer  at  a  ward  election,  the  maj'or  may 
appoint  to  act  in  his  stead  another  alderman,  or,  if  the  number  of  aldermen 
does  not  exceed  the  number  of  wards,  a  councillor  not  being  a  councillor  for 
that  ward,  and  not  being  enrolled  in  the  ward  roll  for  that  ward  {ibid.,  s.  67). 

{q)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  Sched.  III., 
Part  II.,  r.  11. 

(r)  Ibid.,  r.  12. 

(s)  Ibid.,  r.  13. 

{t)  Ibid.,  r.  14  ;  see  pp.  486  et  seq.,post. 

{a)  Pritchard  v.  Bangor  Corporation  (1888),  13  App.  Cas.  241.    The  following 
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674.  The  town  clerk  must,  at  least  four  days  before  the  day  of 
election,  cause  the  surnames  and  other  names  of  all  persons  validly 
nominated  with  their  respective  abodes  and  descriptions,  and  the 
names  of  the  persons  subscribing  their  nominations  as  proposers 
and  seconders,  to  be  printed  and  fixed  on  the  town  hall,  and  in  the 
case  of  a  ward  election  in  some  conspicuous  place  in  the  ward  (6). 

675.  The  nomination  of  a  person  absent  from  the  United 
Kingdom  will  be  void,  unless  his  written  consent,  given  within 
one  month  before  the  day  of  his  nomination  in  the  presence  of  two 
witnesses,  is  produced  at  the  time  of  his  nomination  (c) ;  and  if  no 
such  consent  is  produced  and  one  other  candidate  only  is  nominated, 
that  other  candidate  is  entitled  to  be  declared  to  have  been  elected  (cl). 

676.  When  the  number  of  valid  nominations  exceeds  that  of  the 
vacancies,  any  candidate  may  withdraw  from  his  candidature  by 
notice  signed  by  him  and  delivered  at  the  town  clerk's  office  not 
later  than  two  o'clock  in  the  afternoon  of  the  day  next  after  the  last 
day  for  delivery  of  nomination  papers.  Such  notices  are  to  take 
effect  in  the  order  in  which  they  are  delivered,  and  no  such 
notice  is  to  have  effect  so  as  to  reduce  the  number  of  candidates 
ultimately  standing  nominated  below  the  number  of  vacancies  (e). 

677.  For  the  purposes  of  the  provisions  relating  to  pro- 
ceedings preliminary  to  election,  the  burgess  roll  or  ward  roll  which 
will  be  in  force  on  the  day  of  election  is  deemed  to  be  the 
burgess  roll  or  ward  roll,  and  a  person  whose  name  is  inserted  in 
one  of  the  lists  from  which  the  burgess  roll  or  ward  roll  will  be  made 
up  is  deemed  to  be  enrolled  in  that  roll,  although  that  roll  is  not 
yet  completed  (/). 

decision  was  given  under  th.e  Municipal  Elections  Act,  1875  (38  &  39  Vict.  c.  40). 
At  the  annual  election  of  town  councillors  the  town  clerk  of  Northampton  issued 
a  notice  in  the  prescribed  form,  but  erroneously  stated  tbe  last  day  for  the 
delivery  of  nomination  papers  to  be  23rd  October,  whicb  did  not  leave  the  pre- 
scribed number  of  clear  days  between  that  day  and  the  day  of  election,  namely, 
1st  November.  Wright,  a  candidate  for  one  of  the  two  vacancies,  duly  delivered 
his  nomination  paper  at  th.e  town  clerk's  office  on  22nd  October  ;  but,  inasmuch, 
as  one  of  the  eight  burgesses  had  written  one  of  his  christian  names  with  a 
contraction  "  Fredk." instead  of  "Frederick,"  this  candidate  Wright,  supposing 
that  to  be  a  fatal  objection,  without  notice  and  without  the  knowledge  of  the 
town  clerk,  got  the  paper  back  from  a  clerk  in  the  office  and  returned  it  on 
the  following  day  re-signed  by  the  burgess.  Turner,  another  candidate, 
delivered  his  nomination  paper  on  23rd  October.  Howes  and  Pierce,  two  other 
candidates,  who  had  duly  delivered  their  nomination  papers  on  22nd  October, 
objected  to  the  allowance  of  the  nomination  papers  of  Wright  and  Turner.  The 
mayor,  assuming  to  have  authority  to  bear  it,  disallowed  the  objection,  and 
Wright  and  Turner  were  declared  duly  elected.  Beett,  Denman,  and  Archi- 
bald, JJ.,  held  that  the  mayor  had  no  power  to  deal  with  the  objection  as  to  the 
time  of  delivering  the  nomination  papers,  and  that  his  decision  might  be 
questioned  on  petition,  and  they  declared  the  election  void  [Howes  v.  Turner 
(1876),  1  C.  P.  D.  670). 

(b)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  Sched.  III., 
Part  II.,  r.  15. 

(c)  Ihid.,  r.  16. 

(d)  Brown  v.  Benn  (1889),  53  J.  P.  167. 

(e)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  Scbed.  III.,  Part  II., 
r.  17. 

(/)  IMd.,  r.  18. 
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(iv.)  Freedom  of  Election  and  the  Prevention  of  Corrupt  Sect.  2. 

and  Illegal  Practices.  Municipal 

678.  As  in  the  case  of  a  parliamentary  election  {§),  an  election  of  Election  must 
councillors  must  be  free(/t),  but,  subject  to  this  (i)  and  to  certain  be  free, 
defined  restrictions,  every  candidate  at  such  an  election  has  the 

same  right  as  in  the  case  of  parliamentary  elections,  up  to  and 
including  the  day  of  the  poll,  to  take  all  proper  and  legitimate 
measures  to  canvass  the  electorate  and  persuade  them  to  vote  for 
him  (A;) . 

Apart  altogether  from  the  effect  of  the  committing  by  candidates 
or  their  agents  of  any  statutory  corrupt  practices,  an  election  of 
councillors  will  be  wholly  avoided  by  such  general  corruption, 
bribery,  treating,  or  intimidation  at  the  election  as  would  by  the 
common  law  of  Parliament  (I)  avoid  a  parliamentary  election  (m) . 

679.  The  election  of  any  candidate  as  a  councillor  may  be  Corrupt 
avoided  if  that  candidate  by  himself  or  his  agents  has  been  guilty  of  practices, 
a  corrupt  practice  or  an  illegal  practice  («). 

A  corrupt  practice,  for  this  purpose,  means  (1)  treating  ;  (2)  undue 
influence  ;  (8)  bribery  ;  or  (4)  personation — all  the  elements  of  which 
offences  are  the  same  as  those  which  have  been  explained  in 
connection  with  parliamentary  elections  (o)  ;  or  (5)  aiding,  abetting, 
counselling  and  procuring  the  offence  of  personation  (p). 

It  is  also  a  corrupt  practice  if  the  candidate  knowingly  makes  the 
prescribed  declaration  falsely,  as  in  the  case  of  a  parliamentary 
election  {q) . 

680.  The  provisions  as  to  what  are  illegal  practices  at  an  election  illegal 
of  councillors  are  similar  to,  but  not  identical  with,  those  which  Practices, 
obtain  in  the  case  of  parliamentary  elections  (r). 

It  is  an  illegal  practice,  subject  to  any  exception  which  may  be 
lawfully  allowed  (s) ,  if  any  person  makes  any  payment  or  contract 
for  payment  for  the  purpose  of  promoting  or  procuring  the  election 
of  a  candidate  at  an  election  of  councillors — (a)  on  account  of  the 

(g)  See  p.  278,  ante. 

(A)  In  the  sense  explained  at  p.  278,  ante. 

(i)  This  qualification  covers  the  case  of  general  corruption  etc.  mentioned  in 
the  next  paragraph  of  the  text. 
{k)  See  p.  278,  ante. 
{I)  See  pp.  279—281,  ante. 

(m)  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  81. 
(n)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  ss.  3,  5. 

(o)  See  pp.  281  et  seq.,  ante. 

(p)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  2,  and  Sched.  III.,  Part  I.,  which,  upon  being  compared  with  the 
pages  referred  to  in  the  last  note,  will  establish  the  proposition  in  the  text. 

(q)  Ibid.,  s.  21  (5);  Corrupt  and  Illegal  Practices  Prevention  Act,  1883 
(46  &  47  Vict.  c.  51),  s.  33  (7).    See  p.  293,  ante. 

(r)  Compare  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  & 
47  Vict.  c.  51),  ss.  7  et  seq.,  with  the  Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act,  1884  (47  &  48  Vict.  c.  70),  ss.  4  et  seq.  The  decisions  on  this 
subject — many  of  which  were  given  in  cases  of  elections  of  councillors — were 
set  out  once  for  all,  pp.  293 — 304,  ante,  as  the  principles  are  common  to  parlia- 
mentary cases  and  to  those  now  under  consideration. 

(s)  See  p.  407,  post. 
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Sect.  2.  conveyance  of  electors  to  the  poll,  as  in  the  case  of  parliamentary 
Municipal,  elections  (t) ;  or  (b)  to  an  elector  for  the  use  of  premises  for  the 
exhibition  of  addresses  etc.,  as  in  the  case  of  parliamentary 
elections  (a)  ;  or  (c)  on  account  of  any  committee-room  in  excess  of 
the  prescribed  number — that  is  to  say,  if  the  election  is  for  a 
borough,  one  committee-room  for  the  borough,  and  if  the  election 
is  for  a  ward,  one  committee-room  for  the  ward,  and  if  the  number 
of  electors  in  such  borough  or  ward  exceeds  two  thousand,  one 
additional  committee-room  for  every  two  thousand  electors  and 
incomplete  part  of  two  thousand  electors  over  and  above  the  said 
two  thousand  (b). 

It  is  also  an  illegal  practice  if  any  person  receives  such  payment, 
or  is  a  party  to  any  such  contract,  knowing  the  same  to  be  contrary 
to  the  Act  (c). 

Limit  of  681.  It  is  an  illegal  practice,  subject  to  such  exceptions  as  may 

expenses.  \)q  lawfully  allowed,  if  any  candidate  or  agent  of  a  candidate,  or 
person  on  behalf  of  a  candidate,  at  an  election  of  councillors 
knowingly  pays  any  sum  or  incurs  any  expense,  whether  before, 
during,  or  after  an  election,  on  account  of  or  in  respect 
of  the  conduct  or  management  of  such  election,  save  that 
a  sum  may  be  paid  and  expense  incurred  not  in  excess  of 
the  maximum  following — that  is  to  say,  the  sum  of  ^25, 
and  if  the  number  of  electors  in  the  borough  or  ward  exceeds 
five  hundred,  an  additional  amount  of  Sd.  for  each  elector  above 
the  first  five  hundred  electors  (d).  Where  there  are  two  or 
more  joint  candidates  at  such  an  election,  the  maximum  amount 
of  expenses  must  for  each  of  such  joint  candidates  be  reduced 
by  one-fourth,  or  if  there  are  more  than  two  joint  candidates, 
by  one-third  (e).  Where  two  or  more  candidates  at  such  election 
by  themselves,  or  any  agent  or  agents,  hire  or  use  the  same  com- 
mittee-room for  such  election,  or  employ  or  use  the  services  of  the 
same  clerks,  messengers,  or  polling  agent  at  such  election,  or  publish 
a  joint  address  or  joint  circular  or  notice  at  such  election,  those 
candidates  are  deemed  to  be  joint  candidates  at  such  election.  But 
the  employment  and  use  of  the  same  committee-room,  clerks, 
messengers,  or  polling  agent,  if  accidental  or  casual  or  of  a  trivial  or 
unimportant  character,  is  not  to  be  deemed  of  itself  to  constitute 
persons  joint  candidates.  A  candidate  may  cease  to  be  a  joint 
candidate,  and  where  any  excess  of  expenses  above  the  maximum 
allowed  for  one  of  two  or  more  joint  candidates  has  arisen  owing 
to  his  having  ceased  to  be  a  joint  candidate,  or  to  his  having 
become  a  joint  candidate  after  having  begun  to  conduct  his 


{t)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  4  (1)  (a),  (2)  ;  see  p.  294,  ante. 

(a)  Ibid.,  s.  4  (1)  (b),  (2),  subject  to  tlie  same  exception  as  that  set  out 
p.  294,  ante,  as  to  persons  whose  business  it  is  to  exhibit  addresses  etc.  (ihid., 
s.  4  (3) ). 

(b)  Ibid.,  s.  4  (1)  (c),  (2). 
c)  Ibid.,  s.  4  (2). 

(d)  Ibid.,  s.  5  (1),  (2). 

(e)  Ibid.,  s.  0  (3). 
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election  as  a  separate  candidate,  and  such  ceasing  or  beginning 
was  in  good  faith,  and  such  excess  is  not  more  than  under  the 
circumstances  is  reasonable,  and  the  total  expenses  of  such  candi- 
date do  not  exceed  the  maximum  amount  allowed  for  a  separate 
candidate,  such  excess  is  to  be  deemed  to  have  arisen  from  a 
reasonable  cause,  and  an  excuse  may  then  be  allowed  (/) . 

682.  It  is  an  illegal  practice  to  induce  or  procure  prohibited 
persons  to  vote  in  all  cases  where  such  inducing  or  procuring  would 
be  an  illegal  practice  in  the  case  of  a  parliamentary  election  (g),  or 
to  publish  a  false  statement  of  the  withdrawal  of  candidates  in  all 
cases  where  such  publication  would  be  an  illegal  practice  at  a 
parliamentary  election  (h).  But  in  either  case  a  candidate  is  not  to 
be  liable,  nor  is  his  election  to  be  avoided,  for  such  an  illegal 
practice  if  it  was  committed  without  his  knowledge  or  consent  (i). 

683.  It  is  an  illegal  payment,  and  if  the  offence  is  committed  by 
a  candidate  or  with  his  knowledge  or  consent  an  illegal  practice  (k),  to 
provide  money  for  any  payment  contrary  to  the  provisions  of  the 
Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884,  or  for 
any  expenses  incurred  in  excess  of  any  maximum  amount  allowed 
by  the  Act,  or  for  replacing  any  money  expended  in  any  such 
payment,  except  where  the  same  may  have  been  previously 
allowed  (I). 

684.  It  is  an  illegal  payment,  and  if  the  offence  is  committed 
by  the  candidate  or  with  his  knowledge  or  consent  an  illegal 
practice  (?;<-),  corruptly  to  induce  or  procure  any  person  to  withdraw 
from  being  a  candidate  in  consideration  of  any  payment  or  promise 
of  payment.  Any  person  withdrawing  in  pursuance  of  such 
inducement  is  equally  guilty  (n). 

It  is  an  illegal  payment,  and  if  the  offence  is  committed  by  the 
candidate  or  with  his  knowledge  or  consent  an  illegal  practice  (o), 
if  any  payment  or  contract  for  payment  is  made  on  account 
of  bands  of  music,  torches,  flags,  banners,  cockades,  ribbons  or 
other  marks  of  distinction  in  all  cases  where  it  would  be  such  an 
illegal  payment  or  illegal  practice  in  the  case  of  a  parliamentary 
election  (jj). 

(/)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  5  (4). 

{g)  Ibid.,  s.  6  (1) ;  and  compare  tlie  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  4*7  Vict.  c.  51),  s.  9  (1)  ;  see  p.  296,  ante. 

{h)  Ibid.,  s.  6  (2) ;  and  compare  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51),  s.  9  (2);  see  p.  296,  ante. 

{i)  Municipal  Elections  (Corrupt  and  lUegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  6  (3). 

{Jc)  Ibid.,  s.  17  (2). 

(/)  Ibid.,  s.  9;  see  p.  407,  post. 

(m)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  17  (2). 

{n)  Ibid.,  s.  11 ;  and  compare  tke  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  47  Yict.  c.  51),  s.  15 ;  see  p.  301,  ante. 

(o)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  17  (2). 

(jo)  Ibid.,  s.  12;  and  compare  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51),  s.  16 ;  see  p.  301,  ante. 
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flags  etc. 
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685.  It  is  an  illegal  employment,  and  if  the  offence  is  com- 
mitted by  the  candidate  or  with  his  knowledge  or  consent  an  illegal 
practice  {q),  to  let,  lend,  or  employ  hackney  carriages  etc.,  or  any 
carriage,  horse  or  other  animal  etc.,  hire,  borrow,  or  use  any  such 
carriage  etc.,  for  the  purpose  of  the  conveyance  of  electors  to  or 
from  the  poll  at  an  election  of  councillors  in  all  cases  where  it 
would  be  such  an  illegal  employment  or  illegal  practice  at  a 
parliamentary  election  (7-). 

686.  It  is  an  illegal  employment,  and  if  the  offence  is  committed 
by  the  candidate  or  with  his  knowledge  or  consent  an  illegal 
practice  (s),  if  any  person  is  engaged  or  employed  for  payment 
or  promise  of  payment  for  any  purpose  or  in  any  capacity  whatever, 
except  as  prescribed  in  the  case  of  an  election  of  councillors,  in  all 
cases  where  such  illegitimate  engagement  or  employment  would  be 
an  illegal  employment  or  illegal  practice  in  the  case  of  a 
parliamentary  election  {t). 

687.  It  is  an  illegal  practice  if  the  candidate  prints,  publishes, 
or  posts,  or  causes  to  be  printed,  published,  or  posted,  any  bill, 
placard,  or  poster  having  reference  to  an  election  of  councillors 
which  fails  to  bear  upon  its  face  the  name  and  address  of  the 
printer  and  publisher  thereof  in  all  cases  where  such  act  would 
be  an  illegal  practice  in  the  case  of  a  parliamentary  election  (w). 

There  is  in  all  these  cases  of  illegal  payment  the  same  saving  for 
creditors  as  in  the  case  of  a  parliamentary  election  (a). 

688.  It  is  an  illegal  hiring,  and  if  the  offence  is  committed 
by  a  candidate  or  with  his  knowledge  or  consent  an  illegal 
practice  (b),  if  any  person  hires  or  uses  any  premises  which  are 
licensed  for  the  sale  of  any  intoxicating  liquor,  or  on  which 
refreshment  of  any  kind  (whether  food  or  drink)  is  ordinarily 
sold  for  consumption  on  the  premises,  or  any  premises  where  any 
intoxicating  liquor  is  supplied  to  the  members  of  a  club,  society  or 
association,  or  any  part  of  any  such  premises,  for  the  purpose  of 
promoting  or  procuring  the  election  of  a  candidate,  either  as  a 
committee-room  as  in  parliamentary  elections,  or  for  holding  a 
meeting  (there  being  a  difference  herein  as  to  the  latter  purpose 


(q)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  17  (2). 

(r)  Ibid.,  s.  10;  and  compare  tlie  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51),  s.  14  ;  see  p.  303,  ante. 

(s)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  17  (2). 

{t)  I  bid.,  s.  13;  and  compare  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51),  s.  17 ;  see  p.  302,  ante. 

[u)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  14 ;  and  compare  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51),  s.  18 ;  see  p.  296,  ante. 

(a)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  15 ;  and  compare  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51),  s.  19  ;  see  p.  304,  ante. 

{h)  Municipal  Elections  (Corrupt  and  lUegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  e.  17  (2). 
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from  the  law  obtaining  in  the  case  of  parliamentary  elections),  and 
the  person  letting  or  permitting  the  use  of  prohibited  premises  or 
part  thereof  if  he  knew  it  was  intended  to  use  the  same  in  contra- 
vention of  this  provision  is  also  guilty  of  illegal  hiring  (c).  But 
this  does  not  apply  to  any  part  of  such  premises  which  is  ordinarily 
let  for  the  purpose  of  chambers  or  offices  or  the  holding  of  public 
meetings  or  of  arbitrations  if  there  is  no  direct  communication  with 
a,ny  part  of  the  premises  on  which  any  intoxicating  liquor  or 
refreshment  is  sold  or  supplied  (d). 

689.  It  is  an  illegal  practice  if  any  person  makes  a  payment 
where  a  claim  in  respect  of  any  expenses  incurred  by  or  on 
behalf  of  a  candidate  on  account  of  or  in  respect  of  the  conduct 
or  management  of  such  election  is  not  sent  in  within  fourteen 
days  after  the  day  of  election,  or  where  any  expenses  incurred 
as  aforesaid  are  not  paid  within  twenty-one  days  after  the  day  of 
election;  but  if  such  payment  is  made  without  the  sanction  or 
connivance  of  the  candidate,  the  election  of  such  candidate  is  not 
void,  nor  is  he  to  be  subject  to  any  incapacity  under  the  Act  by 
reason  only  of  such  payment  having  been  made  (e) . 

It  is  an  illegal  practice  if  a  candidate,  without  such  authorised 
excuse  as  is  hereafter  mentioned  (/),  fails  to  make  the  return  and 
declaration  of  expenses  prescribed  by  law  {g). 

It  is  not  an  illegal  practice  to  make  a  corrupt  false  statement  at 
a  municipal  election  (/i),  nor  to  disturb  a  public  meeting  held  in 
connection  therewith  (i). 

(v.)  The  Poll  etc. 

690.  The  poll  at  every  contested  election  of  councillors  must, 
so  far  as  circumstances  admit,  be  conducted  in  the  same  manner  as 
the  poll  at  a  contested  parliamentary  election,  and,  subject  to 
the  modifications  hereinafter  set  out,  all  such  provisions  of  the 
Ballot  Act,  1872  (k),  as  relate  to  or  are  concerned  with  a  poll  at  a 
parliamentary  election  apply  to  a  poll  at  a  contested  municipal 
election  of  councillors.  But  it  is  provided  that  the  term  "returning 
officer "  means  the  mayor  or  other  officer  who,  under  the  law 
relating  to  elections  of  councillors,  presides  at  such  elections ;  and 
the  term  "  petition  questioning  the  election  or  return  "  means  any 


Sect.  2. 
Municipal. 


Unauthorised 
payments. 


Failure  to 
make  return. 


False  state- 
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disturbing 
meeting. 


Distinctions 
as  to  polling 
etc. 


(c)  Municipal  Elections  (Corrupt  and  Illegal)  Practices  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  16  (1)  ;  and  compare  the  Corrupt  and  Illegal  Practices  Pre- 
vention Act,  1883  (46  &  47  Vict.  c.  51),  s.  20 ;  see  p.  304,  ante. 

(d)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s  16  (2). 

(e)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  21  (1). 

/)  See  p.  407,  post, 
g)  Ibid.,  s.  21  (5);  see  p.  351,  post, 
{h)  Because  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1895  (58  &  59 
Vict.  c.  40),  does  not  apply  to  municipal  elections.  But  note  that  some  false 
statements  may  amount  to  fraudulent  devices  within  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  2,  which  does  apply  to 
municipal  elections.    See  p.  292,  ante. 

{i)  See  the  Public  Meeting  Act,  1908  (8  Edw.  7,  c.  66),  s.  1. 
{h)  35  &  36  Vict.  c.  33. 
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proceeding  in  which  an  election  of  councillors  can  be  questioned. 
The  mayor  must  provide  everything  which  in  the  case  of  a  parlia- 
mentary election  is  required  to  be  provided  by  the  returning 
officer  for  the  purpose  of  a  poll.  All  expenses  must  be  defrayed  in 
manner  provided  by  law  (1)  with  respect  to  the  expenses  of  a 
municipal  election.  No  return  is  to  be  made  to  the  Clerk  of  the 
Crown,  Nothing  in  the  Ballot  Act,  1872,  is  to  be  deemed  to 
authorise  the  appointment  of  any  agents  of  a  candidate  in  an 
election  of  councillors ;  but  if  in  the  case  of  an  election  of  coun- 
cillors any  agent  of  a  candidate  is  appointed,  and  a  notice  in  writing 
of  such  appointment  is  given  to  the  returning  officer,  the 
provisions  of  the  Act  with  respect  to  agents  of  candidates  will,  so 
far  as  respects  such  agent,  apply  in  the  case  of  that  election.  The 
provisions  of  the  Act  with  respect  to  the  voting  of  a  returning 
officer,  the  use  of  a  room  for  taking  a  poll,  and  the  right  to  vote 
of  persons  whose  names  are  on  the  register  of  voters,  do  not  apply 
in  the  case  of  a  municipal  election.  If  a  candidate  dies  between 
nomination  and  the  day  fixed  for  the  poll,  the  returning  officer 
must  countermand  the  notice  of  poll  (m). 

691.  An  election  of  councillors  must,  except  in  so  far  as  relates 
to  the  taking  of  the  poll  in  the  event  of  its  being  contested,  be 
conducted  in  the  manner  in  which  it  would  have  been  conducted 
if  the  Act  had  not  passed  (w).  Assessors  are  not  to  be  elected  in 
any  ward  of  any  municipal  borough,  and  an  election  of  councillors 
need  not  be  held  before  the  assessors  or  their  deputies,  but  may 
be  held  before  the  mayor,  alderman,  or  other  returning  officer 
only  (o). 

692.  In  the  application  of  the  provisions  of  the  Ballot  Act, 
1872  (p),  to  elections  of  councillors  the  following  modifications  are 
to  be  made : — 

The  expression  "  register  of  voters "  means  the  burgess  roll  of 
the  burgesses  of  the  borough,  or,  in  the  case  of  an  election  for  the 
ward  of  a  borough,  the  ward  list ;  and  the  mayor  must  provide  true 
copies  of  such  register  for  each  polling  station. 

All  ballot  papers  and  other  documents  which,  in  the  case  of  a 
parliamentary  election,  are  forwarded  to  the  Clerk  of  the  Crown 
must  be  delivered  to  the  town  clerk  of  the  municipal  borough 
in  which  the  election  is  held,  and  must  be  kept  by  him  among 
the  records  of  the  borough  (q)  ;  and  the  rules  applying  in  the 
case  of  parliamentary  elections  with  respect  to  the  inspection, 
production,  and  destruction  of  such  ballot  papers  and  documents, 
and  to  the  copies  of  such  documents,  apply  respectively  to  the 

(/)  Namely,  out  of  the  borough  fund.  See  Municipal  Corporations  Act,  1882 
(45  &  46  Vict.  c.  50),  s.  140. 

(to)  B.  v.  Stewart,  [1898J  1  Q.  B.  552. 

{n)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  20. 

(o)  Ibid.,  s.  21  ;  see  p.  352,  post. 

(j?)  35  &  36  Vict.  c.  33. 

Iq)  Where  a  criminal  information  was  shown  against  a  town  clerk,  he  could 
not  be  compelled  to  keep  the  papers  longer  than  the  prescribed  period.  But  if 
he  destroyed  them  it  would  be  a  strong  matter  of  comment  {B.  v.  Niclioletts 
(1836),  5  Ad.  &  El.  376). 
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ballot  papers  and  documents  so  in  the  custody  of  the  town  clerk,     Sect.  2. 

with  these  modifications,  namely :  An  order  of  the  county  court  Municipal. 

having  jurisdiction  in  the  borough,  or  any  part  thereof  (r),  or  of  any  " 

tribunal  in  which  a  municipal  election  is  questioned,  is  to  be 

substituted  for  an  order  of  the  House  of  Commons  or  of  one  of  His 

Majesty's  superior  courts ;  but  an  appeal  from  such  county  court 

may  be  had  in  like  manner  as  in  other  cases  in  the  county  court ; 

the  regulations  for  the  inspection  of  documents  and  the  fees  for 

the  supply  of  copies  of  documents  of  which  copies  are  directed  to 

be  supplied  are  to  be  prescribed  by  the  council  of  the  borough  with 

the  consent  of  one  of  His  Majesty's  principal  Secretaries  of  State  ; 

and,  subject  as  aforesaid,  the  town  clerk,  in  respect  of  the  custody 

and  destruction  of  the  ballot  papers  and  other  documents  coming 

into  his  possession,  is  to  be  subject  to  the  directions  of  the  council 

of  the  borough  ;  nothing  in  the  above-mentioned  rules  with  respect 

to  the  day  of  the  poll  applies  to  an  election  of  councillors  (s). 

Subject  to  the  above  exceptions,  all  the  rules  which  apply  in  the 
case  of  a  parliamentary  election  as  to  the  counting  of  the  votes  (t), 
as  to  the  disposal  of  the  ballot  papers  (u) ,  as  to  the  declaration  of 
the  result,  and  as  to  the  return  of  the  candidate  elected  {x)  apply 
also  in  the  case  of  an  election  of  councillors  (a). 

(vi.)  Return  and  Declaration  as  to  Expenses. 

693.  Within  twenty-eight  days  after  the  day  of  election  of  a  Candidate 
councillor  every  candidate  at  such  election  must  send  to  the  town  must^^ake 
clerk  a  return  of  all  expenses  incurred  by  such  candidate  or  his  agents  expenses, 
on  account  of  or  in  respect  of  the  conduct  or  management  of 
such  election,  vouched  (except  in  the  case  of  sums  under  20s.)  by 
bills  stating  the  particulars  and  receipts,  and  accompanied  by  a 
declaration  by  the  candidate,  made  before  a  justice,  in  the  prescribed 
form  or  to  the  like  effect  [h). 

After  the  expiration  of  the  time  for  making  such  return  and 
declaration  the  candidate,  if  elected,  must  not,  until  he  has  made 
the  return  and  declaration,  or  until  the  date  of  the  allowance  of 
some  authorised  excuse,  sit  or  vote  in  the  council  (c). 

The  return  and  declaration  must  be  kept  by  the  town  clerk  at  Custody  and 
his  office,  and  must  at  all  reasonable  times  during  the  twelve  months  inspection. 


(r)  When  the  county  council  has  made  such  an  order,  the  court  looks  at  the 
ballot  papers  upon  a  criminal  trial.  See  R-  v.  Beardsall  (1876),  1  Q.  B.  D.  452, 
C.  C.  E.  ;  and  compare  R.  v.  Quinlan,  [1908]  2  I.  R.  155. 

(s)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  II. 

{t)  See  pp.  326  et  seq.,  ante. 

{u)  See  pp.  329  et  seq.,  ante. 

{%)  See  pp.  331  et  seq.,  ante. 

[a)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  20.  It  is  clear  that  the  word. 
"  poll  "  in  that  section  refers  to  all  such  matters,  for  the  exceptions  are  named 
and  the  maxim  of  the  law  is  Exceptio  prohat  regulam.    See  11  Co.  Eep.  41. 

(&)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  & 
48  Vict.  c.  70),  s.  21  (3).  The  case  law  on  this  subject  has  been  set  out  once  for 
all,  see  pp.  331  et  seq.,  ante.  There  is  a  curious  difference  between  the  forms  used 
in  parliamentary  and  municipal  elections  respectively.  The  "  declaration  "  in 
the  latter  case  does  not  in  terms  refer  to  and  verify  the  statement  of  expenses 
contained  in  the  return. 

(c)  lUd.,  8.  21  (4). 
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next  after  they  are  received  by  him  be  open  to  inspection  by 
any  person  on  payment  of  the  fee  of  Is. ;  and  the  town  clerk 
must,  on  demand,  furnish  copies  thereof,  or  of  any  part  thereof, 
at  the  price  of  2(i.  for  every  seventy-two  words  (d).  After  the 
expiration  of  the  said  twelve  months  the  town  clerk  may  cause  the 
return  and  declaration  to  be  destroyed,  or  if  the  candidate  so 
require,  must  return  the  same  to  him  (e). 

Stjb-Sect.  3. — Election  of  Mayor  in  Municipal  Corporations. 

694.  The  election  of  mayor  takes  place  next  after  the  election  of 
the  councillors  (/").  It  is  essential  that  this  order  of  events  should 
be  duly  followed,  since  an  election  of  the  aldermen  before  that  of 
the  mayor  is  void,  and  the  election  of  the  mayor  after  that  of  the 
aldermen  is  likewise  void  (g). 

The  council  are  bound  to  hold  one  of  their  four  quarterly 
meetings  (/i)  at  noon  on  each  9th  of  November  (i),  which  is  the 
ordinary  day  of  election  of  the  mayor  (k),  unless  the  9th  of 
November  is  a  Sunday  or  a  day  appointed  for  public  fast,  humilia- 
tion, or  thanksgiving  (each  of  which  days  is  to  be  considered  a  dies 
non),  in  which  case  the  next  day  thereafter,  not  being  such  a  dies 
non,  is  to  be  substituted  (I).  The  election  of  the  mayor  must  be 
the  first  business  transacted  at  the  quarterly  meeting  of  the  council 
on  the  day  of  election  (m).  No  particular  method  of  election  is 
prescribed  by  law. 

On  a  casual  vacancy  the  election  must  be  held  within  fourteen 
days  after  notice  in  writing  of  the  vacancy  has  been  given  to  the 
mayor  or  town  clerk  by  two  burgesses  (n).  The  notice  of  the 
meeting  for  the  election  must  be  signed  by  the  town  clerk  (o). 

695.  The  mayor  is  elected  by  the  council  (p).  The  council 
for  this  purpose  consists  of  the  outgoing  mayor  (q),  the  outgoing 

(d)  Municipal  Elections  (Corrupt  and  lUegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  21  (10). 

(e)  Ihid.s.,  21  (11). 

(/)  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  61.  As  to  a 
mandamus  for  the  election  of  a  mayor,  see  B.  v.  Pembroke  Corporation  (1840), 
8  Dowl.  302.  It  was  held  in  B.  v.  Owens  (1859),  2  E.  &  B.  86,  that  when 
the  mayor  was  one  of  the  councillors  to  go  out  of  office  on  November  1st,  he 
caused  a  vacancy  in  the  number  of  councillors,  though  as  mayor  he  continued 
a  member  of  the  councU  till  November  9th.  A  town  councillor  whose 
election  is  subsequently  declared  void  cannot,  prior  to  the  avoidance  of  his 
election,  give  a  valid  vote  for  the  election  of  a  mayor  {Bland  v.  Buchanan, 
[1901]  2  K.  B.  75). 

(g)  B.  V.  M'Gowan  (1840),  11  Ad.  &  El.  869.  See  B.  v.  Dudley  (1840),  11 
Ad.  &  El.  875  ;  B.  v.  Maddy  (1840),  11  Ad.  &  El.  878;  B.  v.  Stanley  (1840),  11 
Ad.  &  El.  882. 

(h)  Municipal  Corporations  Act,  1882  (45  &  45  Vict.  c.  50),  s.  22  (1),  and 
Sched.  II.,  r.  1. 

(i)  Ibid.,  s.  22  (1),  and  Sched.  II.,  r.  2. 
{k)  Ibid.,  s.  61  (1). 

(l)  Ibid.,  a.  230  (1). 
(to)  Ibid.,  s.  61  (2). 
(n)  Ibid.,  s.  66  (1). 
(o)  Ibid.,  s.  66  (2). 
Ip)  Ibid.,  s.  15. 

(q)  Who  continues  in  office  until  his  successor  has  accepted  office  and  has 


Sect.  2. 
Municipal. 


Time  for 
election. 


Mayor  is 
elected  by 
council. 
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aldermen  (r),  and  the  newly-elected  councillors  (s).  In  the  Sect.  2. 
case  of  equality  of  votes  the  chairman,  that  is  to  say,  the  Municipal, 
outgoing  mayor  if  he  be  present  (t),  has  the  casting  vote,  even  in 
cases  when  he  is  not  entitled  to  vote  at  all  in  the  first  instance  (a). 
A  candidate  for  any  office  is  precluded  from  acting  as  chairman  at 
that  election  (6),  and  is  incapable  of  acting  as  a  returning  officer  (c) . 
If  this  provision  is  disobeyed,  and  the  candidate  so  acting  as  chair- 
man is  returned  at  the  head  of  the  poll,  he  may  be  unseated  on 
petition  (d). 

696.  The  mayor  must  be  a  fit  person  elected  as  aforesaid  by  the  Qualification, 
council  from  among  the  aldermen  or  councillors  or  persons  quali- 
fied to  be  such(e).    A  woman  is  not  disqualified,  but  she  cannot 

by  virtue  of  holding  the  office  be  a  justice  of  the  peace  (/).  When 
a  salary  is  attached  to  the  office  of  mayor,  a  candidate  is  disqualified 
from  voting  for  himself  (^f). 

697.  Subject  to  any  exception  to  be  allowed  in  circumstances  Must  not 
to  be  set   forth  hereafter  (h),  no  sum  must  be  paid   and  no  ^^^^^ 
expense  must  be  incurred  for  or  on  behalf  of  a  candidate  for  ^^P^^^^^- 
the  mayoralty,  whether  before,  during,  or  after  the  election, 

in  respect  of  or  on  account  of  the  conduct  of  or  management 
of  such  election  (i).  Any  candidate  for  the  mayoralty,  or  agent 
of  a  candidate,  or  person,  who  knowingly  acts  in  contravention  of 
this  provision  will  be  guilty  of  an  illegal  practice  (k),  and  if  the 
offender  be  the  candidate  or  his  agent,  the  election  will  be  avoided 
thereby  (I) . 


made  and  subscribed  tbe  required  declaration  (Municipal  Corporations  Act, 
1882  (45  &  46  Yict.  c.  50),  s.  15  (3)).  For  acceptance  of  office,  see  title  Local 
Governmejstt. 

(r)  An  outgoing  alderman  may  vote  although  the  person  for  whom  he  votes 
is  an  alderman  {I'bid.,  s.  61  (3)). 
(s)  Ibid.,  s.  102. 

{t)  Ibid.,  s.  22  (1),  and  Sched.  II.,  r.  9.  If  the  mayor  is  absent,  then  the 
deputy-mayor,  if  chosen  for  that  purpose  by  the  members  of  the  council  then 
present,  is  to  be  chairman.  If  both  the  mayor  and  the  deputy-mayor  are  absent 
or  the  deputy-mayor,  being  present,  is  not  chosen,  then  such  alderman,  or  in  the 
absence  of  all  the  aldermen  such  councillor,  as  the  members  of  the  council  then 
present  choose  is  to  be  chairman  {ibid.). 

(a)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  61  (4).  But  he 
may  vote  in  the  first  instance  if  not  disqualified  (Nell  v.  Longbottom,  [1894]  1 
Q.  B.  767).  A  hypothetical  casting  vote,  to  be  counted  only  in  case  of  there 
being  found  to  be  an  equality  of  votes,  is  valid  {Bland  v.  Buchanan,  [1901]  2 
K.  B.  75).    Equality  of  votes  means  equality  of  valid  votes  {ibid.). 

{b)  R.  V.  Owens  (1859),  2  E.  &  E.  86. 

(c)  B.  V.  White  (1867),  L.  E.  2  Q.  B.  557. 

{d)  B.  V.  Morton,  [1892]  1  U.  B.  39. 

(e)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  15  (1). 

(/)  Qualification  of  Women  (County  and  Borough  Councils)  Act,  1907 
(7  Edw.  7,  c.  33),  s.  1  (1). 

(.9)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  22  (3),  as 
interpreted  in  Nell  v.  Longbottom,  supra. 

{h)  See  p.  407,  post. 

(i)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict, 
c.  70),  s.  5  (1). 
{k)  Ibid.,  s.  5  (2). 
(l)  Ibid.,  s.  8  (2). 
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Sub-Sect.  4. — Election  of  Aldermen  in  Municipal  Corporations. 

698.  The  next  election  in  point  of  time  after  the  election  of  the 
mayor  is  that  of  the  aldermen  (m).  The  ordinary  day  of  election  of 
aldermen  is  the  9th  of  November  (n)  ;  and  the  election  must  be 
held  at  the  quarterly  meeting  of  the  council  immediately  after  the 
election  of  the  mayor,  or,  if  there  is  a  sheriff,  immediately  after  the 
appointment  of  the  sheriff  (o). 

The  aldermen  must  befit  persons  elected  by  the  council  (p)  ;  and 
the  number  of  aldermen  is  to  be  one  third  of  the  number  of 
councillors  (g) .  A  person  is  not  qualified  to  be  elected  or  to  be  an 
alderman  unless  he  is  a  councillor  or  qualified  to  be  a  councillor  (r). 
If  a  councillor  is  elected  to  and  accepts  the  office  of  alderman  he 
vacates  his  office  of  councillor  (s). 

699.  The  term  of  ofiice  of  an  alderman  is  six  years  (t).  On  the 
ordinary  day  of  election  of  aldermen  in  every  third  year  one  half 
of  the  whole  number  of  aldermen  must  go  out  of  office,  and  their 
places  must  be  filled  by  election  (-u).  The  half  to  go  out  are  those 
who  have  been  aldermen  for  the  longest  time  without  re-election  (x). 

700.  An  outgoing  alderman,  though  "mayor  elect,"  must  not 
vote  (a) ;  nor  may  such  a  one  vote  even  if  he  be  "  mayor  qualified  " 
and  has  made  and  subscribed  the  statutory  declaration  required 
from  the  mayor  (b). 

701.  Every  person  entitled  to  vote  may  vote  for  any  number  of 
persons,  not  exceeding  the  number  of  vacancies,  by  signing  and 
personally  delivering  at  the  meeting  to  the  chairman  a  voting 
paper  containing  the  surnames  and  other  names  and  places  of  abode 
and  description  of  the  person  or  persons  for  whom  he  votes  (c).  If 
this  provision  is  not  complied  with,  then  the  mayor  and  corpora- 
tion may  be  compelled  by  mandamus  to  hold  a  new  election  (cZ). 


(m)  Municipal  Corporations  Act,  1882  (4o  &  46  Vict.  c.  50),  s.  60  (1). 
(n)  Ibid. 

(o)  Ibid.,  s.  60  (2). 
(p)  Ibid.,  8.  14  (1). 
(q)  Ibid.,  s.  14  (2). 

(r)  Ibid.,  a.  14  (3).     For  disqualification  of  councillors,  see  ibid.,  s.  11  (2), 
(3),  (4),  and  title  1  .ocAL  Government. 
■    (s)  Ibid.,  a.  14  (4). 

h)  Ibid.,  a.  14  (5). 

(m)  Ibtd.,  a.  14  (6) 

(cc)  Ibid.,  a.  14  (7). 

(a)  Ibid.,  a.  60  (3). 

(6)  Bridport  Election  Petition,  Hounsell  v.  Sidtill  (1887),  19  Q.  B.  D.  498.  As 
to  the  making  and  subscribing  of  the  statutory  declaration,  see  title  Local 
Government. 

(c)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  60  (4). 

[d)  R.  V.  Wilton  Corporation  {IS86),  34  W.  E.  273.  The  town  of  Wilton  was 
incorporated  by  charter,  whereby  the  number  of  councillors  was  fix-  d  at  twelve, 
and  temporary  officers  were  api)ointed  to  carry  out  th^  election  under  the 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50).  The  first  election 
was  held  on  2iid  November,  1885,  and  twelve  councillors  were  elected.  On 
9th  November  an  election  was  held  for  the  purpose  of  electinji-  t  e  uja\  or,  town 
clerk,  treasurer,  and  four  aldermen.  The  mayor  nouiiiiatid  l>y  the  charter 
presided.    Each  councillor  who  voted  used  a  blank  slip  oi  p^per  ms  a  voting 
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Where  the  papers  are  inadvertently  mixed  so  that  signatures      ^s,gt.  2 
appear  on  the  wrong  papers  but  the  general  result  is  that  intended,  Municipal, 
this  inadvertence  does  not  invalidate  the  voting  paper  (e). 

702.  The  chairman  as  soon  as  all  the  voting  papers  have  been  Casting  vote, 
delivered  must  openly  produce  and  read  them,  or  cause  them  to  be 

read,  and  then  deliver  them  to  the  town  clerk  to  be  kept  for  twelve 
months  (/),  In  case  of  equality  of  votes  the  chairman,  although 
an  outgoing  alderman  or  otherwise  not  entitled  to  vote  in  the  first 
instance,  has  the  casting  vote  (g).  A  casting  vote  for  this  purpose 
is  a  vote  given  after  the  ordinary  votes  have  been  counted  and  have 
been  found  to  be  equal  (h). 

The  persons,  not  exceeding  the  number  of  vacancies,  who  have  Declaration 
the  greatest  number  of  votes  are  to  be  declared  by  the  chairman  result, 
to  be,  and  thereupon  will  be,  elected  as  aldermen  (i). 

Subject  to  any  exception  to  be  allowed  in  circumstances  to  be  set  No  expenses 
forth  hereafter  (k),  no  sum  must  be  paid  and  no  expense  must  be  to  be  incurred, 
incurred  for  or  on  behalf  of  a  candidate  for  the  office  of  alderman, 
whether  before,  during,  or  after  an  election,  in  respect  of  or  on 
account  of  the  conduct  or  management  of  such  election  (l).  Any 
candidate  for  this  office  or  agent  of  a  candidate  who  knowingly  acts 
in  contravention  of  this  provision  will  be  guilty  of  an  illegal  prac- 
tice (m),  and  if  the  offender  be  the  candidate,  or  his  agent,  the 
■election  will  be  avoided  thereby  (n). 

Sub-Sect.  5. — Election  of  Elective  Auditors  in  Municipal  Corporations, 

703.  Only  two  of  the  three  borough  auditors  are  "  elective  Borough 
auditors,"  the  third,  who  is  called  "the  mayor's  auditor,"  being  auditors, 
appointed  by  the  mayor  (0). 

The  electors  are  the  burgesses  (p),  and  the  ordinary  day  of 
•election  is  the  1st  of  March — this  being,  therefore,  in  the  normal 
course  of  things,  the  last  of  the  ordinary  elections  in  point  of  time — 


paper.  Eleven  councillors  voted.  Nine  of  tlie  paper  s  so  used  were  not  signed 
by  the  persons  voting,  and  they  were  not  personally  delivered  to  the  chairman, 
but  were  passed  up  to  him  in  an  irregular  manner.  These  nine  papers  only 
•contained  the  surnames  or  initials  of  the  persons  voted  for  ;  and  none  contained 
the  place  of  abode  or  description  of  tlie  candidates.  The  chairman  declared  four 
councillors  duly  elected.  Two  voting  papers  were  missing  after  the  election. 
None  of  the  aldermen  so  elected  made  a  declaration  of  acceptance  of  office. 
The  court  (Sir  J.  Hannen  and  Mathew,  J.)  granted  a  rule  absolute  for  a 
mandamus  directed  to  the  mayor  to  hold  an  election  of  four  aldermen. 

(e)  Summers  v.  Moorhouse  (1884),  13  Q,.  B.  D.  388.  Evidence  as  to  how  the 
mistake  came  about  may  be  properly  held  and  considered  on  petition  {ibid.). 

(f)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  60  (5). 

(g)  Ibid.,  s.  60  (6). 

(h)  Bri'!port  Election  Petition,  Hoitnsdl  v.  Suttill  (1887),  19  Q.  B.  D.  498. 
(r)  Mimicipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  60  (7). 

\k)  See  p.  407,  post. 

{I)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Yict.  c.  70),  s.  5  (1). 
(m)  Ibid.,  s.  5  (2). 
[n)  Ibib.,  s.  8  (2). 

(o)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  25  (1). 
(p)  Ibid. 
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Elections. 


Sect.  2,     or  such  other  day  as  the  council,  with  the  approval  of  the  Local 
Municipal.  Government  Board,  from  time  to  time  appoint  (q). 

An  elector  must  not  vote  for  more  than  one  person  to  be  elective 
auditor  (?•). 

The  election  of  elective  auditors  must  be  held  at  the  town  hall, 
or  some  other  convenient  place  appointed  by  the  mayor  (s). 

Save  as  above  appears,  the  provisions  previously  set  out  with 
respect  to  the  nomination  and  election  of  councillors  for  a  borough 
not  having  wards  apply  to  the  nomination  and  election  of  elective 
auditors  (t). 

Subject  to  any  exception  to  be  allowed  in  circumstances  to  be  set 
forth  hereafter  (u),  no  sum  must  be  paid  and  no  expense  incurred 
for  or  on  behalf  of  a  candidate  for  the  office  of  elective  auditor, 
whether  before,  during,  or  after  an  election,  in  respect  of  or  on 
account  of  the  conduct  or  management  of  such  election  (w).  Any 
candidate  for  this  office,  or  agent  of  a  candidate,  who  knowingly 
contravenes  this  provision  will  be  guilty  of  an  illegal  practice  {x), 
and  if  the  offender  be  the  candidate,  or  his  agent,  the  election  will 
be  avoided  thereby  (y). 

Sub-Sect.  6. — Election  of  the  Councillors  of  a  County  Council. 

County  704.  The  council  of  a  county  and  the  members  thereof  are 

councillors.     elected  in  like  manner  as  the  council  of  a  borough  divided  into 
wards,  except  as  hereinafter  appears  (2;). 

The  candidates — which  expression  is  to  be  understood  in  the 
same  sense  as  in  the  case  of  an  election  of  councillors  of  a  muni- 
cipal corporation  (a) — must  be  persons  duly  qualified  by  law  (b). 
One  county  councillor  only  is  to  be  elected  for  each  electoral 
division  (c). 

A  general  election  of  county  councillors  occurs  once  in  every 
three  years.  The  county  councillors  are  elected  for  a  term  of  three 
years  and  then  retire  together,  and  their  places  are  filled  by 
a  new  election  ((i).  The  ordinary  day  of  election  of  county 
councillors  in  each  county  is  such  day  between  the  1st  and  8th  days 
of  March  as  the  county  council  may  fix,  and  if  no  date  is  so  fixed  is 
the  8th  day  of  March  (e).   The  ordinary  day  of  election  of  councillors 


M  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  62  (1). 
(r)  Ibid.,  s.  62  (4). 
(s)  Ibid.,  s.  62  (5). 
(t)  Ibid.,  s.  62  (6). 
(u)  See  p.  407,  post. 

{w)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  5  (1). 
(x)  Ibid.,  s.  5  (2). 
(y)  Ibid.,s.  8  (2). 

(z)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  2  (1). 

(a)  See  p.  339,  a7ite. 

(b)  See  title  Local  Government. 

(c)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  2  (2)  (e).  Eor 
electoral  divisions,  see  p.  358,  post. 

{d)  Ibid.,  a.  2  (2)  (d). 

(e)  County  Councils  (Elections)  Act,  1891  (54  &  55  Vict.  c.  68),  s.  1  (1). 
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must  be  jSxed  by  the  county  council  not  less  than  six  weeks  before 
the  8th  day  of  March  (/). 

A  bye-election  takes  place  in  the  event  of  a  casual  vacancy 
exactly  as  in  the  case  of  a  borough  council  (g),  save  that  no 
election  of  a  county  councillor  is  held  to  fill  a  casual  vacancy  which 
occurs  within  six  months  before  the  ordinary  day  of  retirement  of 
county  councillors  (h) — except  in  the  case  of  an  electoral  division 
which  is  co-extensive  with  or  wholly  comprised  in  a  municipal 
borough. 

705.  The  returning  officer  for  the  election  of  county  councillors  Eetuming 
is  such  person  as  the  county  council  may  appoint  (i).  The  person  officer, 
appointed  may,  without  prejudice  to  any  other  power,  by  writing 
under  his  hand  appoint  a  fit  person  to  be  his  deputy  for 
all  or  any  of  the  purposes  relating  to  the  election  of  any 
such  councillor,  and  may  by  himself  or  such  deputy  exercise  any 
powers  and  do  any  things  which  a  returning  officer  is  authorised 
or  required  to  exercise  or  do  in  relation  to  such  election ; 
and  for  the  purposes  of  the  election  he  has  all  the  powers  of  the 
sheriff  (k) .  In  applying  the  provisions  of  the  law  relating  to 
municipal  elections  to  cases  of  the  election  of  county  councillors 
a  reference  to  the  returning  officer  or  to  the  mayor  or  the  aldermen 
must,  so  far  as  relates  to  the  election  of  any  such  councillor,  be 
construed  to  refer  to  the  returning  officer  and  any  such  deputy  as 
above  mentioned  (l) ;  and  similarly  a  reference  to  the  town  clerk, 
so  far  as  respects  the  election  of  any  such  councillor,  must  be 
construed  to  refer  to  the  returning  officer  or  his  deputy  (m). 

For  the  purposes  of  the  election  of  county  councillors  for  any 
electoral  division  which  is  co-extensive  with  or  wholly  comprised  in 
a  municipal  borough  the  mayor  of  the  borough  or  some  person 
appointed  by  him,  or,  if  the  mayor  is  dead  or  absent  or  otherwise 
incapable  of  acting,  an  alderman  appointed  by  the  council  of  the 
borough,  is  the  returning  officer ;  and  so  far  as  respects  such 
election  he  must  follow  the  instructions  of  the  county  returning 
officer.  The  foregoing  provisions,  substituting  the  returning 
officer  or  his  deputy  for  the  town  clerk,  do  not  apply  in  such  a 
case  (n). 

In  the  case  of  county  council  elections  some  place  fixed  by  the 
returning  officer  is,  except  where  the  election  is  in  a  borough,  to  be 
substituted  for  the  town  clerk's  office,  and,  as  respects  the  hearing 
of  objections  to  nomination  papers,  for  the  town  hall ;  but  such 
place  must,  if  the  electoral  division  is  the  whole  or  part  of  an  urban 


(/)  County  Councils  (Elections)  Act,  1891  (54  &  55  Vict.  c.  68),  s.  1  (4). 
{(/)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  40  (1). 
(h)  County  Councils  (Elections)  Act,  1891  (54  &  55  Vict.  c.  68),  s.  1  (4).  The 
day  in  question  is  8th  March  in  every  third  year  {ibid.,  s.  1). 
(»■)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  75  (2). 
{k)  Ibid.,  s.  75  (3). 
(l)  Ibid.,  s.  75  (4). 

{m)  Ibid.,  s.  75  (5).  As  respects  matters  subsequent  to  the  elections,  a 
reference  to  the  town  clerk  is  to  be  construed  to  refer  to  the  clerk  of  the  county 
council. 

(n)  County  Councils  (Elections)  Act,  1891  (54  &  55  Vict.  c.  68),  s.  3. 
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Sect.  2.  district,  be  in  that  district,  and  in  any  other  case  must  be  in  the 
Municipal,  electoral  division  or  in  an  adjoining  electoral  division  (o). 

Use  of  room  706.  The  returning  officer  may  use  free  of  charge  for  the 
purpose  of  taking  the  poll  at  such  election  any  room  in  a  school 
receiving  a  grant  out  of  moneys  provided  by  Parliament,  and  any 
room  the  exj)ense  of  maintaining  which  is  paid  out  of  any  local 
rate  ;  but  he  must  make  good  any  damage  done  to  such  room,  and 
defray  any  exj)ense  incurred  by  the  person  or  body  of  persons, 
corporate  or  unincorporate,  having  control  over  the  same  on 
account  of  its  being  so  used.  The  returning  officer  may  also  use 
such  rooms  free  of  charge  for  hearing  objections  to  nomination 
papers,  and  for  counting  votes  (p). 

707.  The  divisions  of  the  county  for  the  purpose  of  the  election 
of  county  councillors  are  called  "  electoral  divisions,"  and  not 
"  wards  "  (q).  The  divisions  are  to  be  arranged  with  a  view  to  the 
population  of  each  division  being  so  nearly  as  conveniently  may 
be  equal,  regard  being  had  to  a  proper  representation  both  of  the 
rural  and  of  the  urban  population  and  to  the  distribution  and 
pursuits  of  such  population,  and  to  area,  and  to  the  last  published 
census  for  the  time  being,  and  to  evidence  of  any  considerable 
change  of  population  since  such  census  (r). 

Electoral  divisions  must,  so  far  as  is  reasonably  practicable,  be 
framed  so  that  every  division  may  be  a  county  district  or  ward,  or 
be  comprised  in  one  county  district  (s)  or  ward ;  but  when  an 
electoral  district  is  a  portion  of  a  county  district  or  ward,  and  such 
portion  has  not  a  defined  area  for  which  a  separate  list  or  part  of  a 
list  of  voters  is  made  under  the  Acts  relating  to  the  registration 
of  electors,  such  portion  must,  until  a  new  register  of  electors  is 
made,  continue  to  be  part  of  the  district  or  ward  of  which  it 
has  been  treated  as  being  part  in  the  then  current  register  of 
electors  (t). 

Whenever  under  these  provisions  a  county  district  is  divided 
into  two  or  more  portions,  every  such  portion  must  as  far  as 
possible  consist  of  an  entire  parish  or  of  a  combination  of  entire 
parishes  (u). 

Freedom  of  708.  The  law  as  to  freedom  of  election  and  the  jDrevention  of 
election.  corrupt  and  illegal  practices  is  the  same  in  the  case  of  an  election 
of  county  councillors  as  it  is  in  the  case  of  councillors  of  a  borough  ; 
there  is  the  same  limit  fixed  to  the  number  of  persons  who  may  be 
employed  for  payment,  the  same  limit  as  to  the  amount  of  expense 
which  may  be  incurred,  and  the  same  provision  as  to  the  return  and 
declaration  of  election  expenses  (tv). 


(o)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  75  (7). 
Qj)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  6;  Local  Government  Act, 
1888  (51  &  52  Vict.  c.  41),  s.  75  (16)  (g). 

(?)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  2  (2)  (o). 
(r)  Ibid.,  s.  51  (1). 

(s)  I.e.,  an  urban  or  rural  sanitary  district  (ibid.,  s.  100). 
(t)  Ibid.,  s.  51  (2). 
(u)  Ibid.,  s.  51  (3). 
[w)  See  p.  346,  ante. 
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709.  The  poll   (if  any)  commences  at  eight  o'clock   in  the     ^^ot.^  2. 
forenoon,  and  is  kept  open  till  eight  o'clock  in  the  afternoon  of  the  Municipal, 
same  day,  and  no  longer  (x) .  The  poll. 

Although  an  elector  may  be  registered  in  more  than  one  electoral 
division  (y),  he  can  only  vote  in  one  of  such  divisions  at  a  general 
election  of  county  councillors  (^)  ;  nor  can  he,  unless  it  be  in  the 
administrative  county  of  London  (a),  subscribe  more  than  one 
nomination  paper  at  a  general  election,  because  he  cannot  sub- 
scribe a  nomination  paper  in  or  for  more  than  one  electoral  divi- 
sion (^),  and  only  one  councillor,  as  above  stated,  can  be  elected  for 
each  electoral  division  (c). 

It  does  not  follow  that  the  registration  is  without  effect  in  any 
event,  for  there  is  nothing  to  prevent  an  elector  at  a  series  of  bye- 
elections  from  using  in  each  electoral  division  any  franchise  which 
he  may  possess,  or  from  nominating  a  candidate  at  each  such 
bye-election  (d). 

710.  The  returning  officer  must  forthwith,  after  the  election  of  The  return, 
county  councillors  for  the  county,  return  the  names  of  the  person 

elected  to  the  clerk  of  the  county  council  (e). 

Save  as  hereinbefore  appears,  the  law  as  to  the  election  of  county 
councillors  is  the  same  as  that  which  applies  to  an  election  of  the 
councillors  of  a  borough  (/). 

Sub-Sect.  7. — Election  of  the  Chairman  of  a  County  Council. 

711.  A  county  council  consists  of  the  chairman,  aldermen,  and  Election  of 
councillors  {cj).    After  the  election  of  councillors  the  next  election  chairman, 
in  point  of  time  to  be  held  is  that  of  the  chairman  (/<).    His  term 

of  office  is  one  year  (i)  ;  but,  unless  he  is  disqualified  to  hold  the 
office,  he  is  re-eligible  on  his  ceasing  to  hold  the  office  (/c),  though 
not  before  {I). 


(a;)  Elections  (Hours  of  Poll)  Act,  1885  (48  &  49  Vict.  c.  10) ;  Local  Govern- 
ment Act,  1888  (51  &  52  Vict.  c.  41),  s.  75  (11). 
{y)  See  p.  235,  ante. 

(2)  KnilU.  Towse  (1890),  24  Q.  B.  D.  697,  C.  A. 

(a)  See  London  Government  Act,  1899  (62  &  63  Vict.  c.  14). 

(6)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  51  (2),  which, 
mutatis  mutandis,  applies  to  a  county  election,  an  "  electoral  division  "  taking  the 
place  of  a  "ward,"  as  above  shown. 

(c)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  2  (2)  (e). 

{d)  See  Knilly.  Towse  (1890),  24  Q.  B.  D.  697,  C.  A.,  and  especially  observe 
tbe  words  of  Fry,  L.J.,  as  to  voting  more  than  once  at  the  same  election  ;  see  also 
note  (g)  on  p.  370,  posf.  It  may  be  also  that  at  a  general  election  an  elector  on  the 
register  for  two  electoral  divisions  might  subscribe  a  nomination  paper  for  one 
electoral  division  and  vote  for  another  electoral  division. 

(e)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  75  (8). 

(/)  See  pp.  339  et  seq.,  ante. 

(g)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  1. 

(A)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  61 ;  Local 
Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  75. 

(i)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  15  (3);  Local 
Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  75. 

{k)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  37. 

(l)  Hardiuick  v.  Broiun  (1873),  L.  E.  8  C.  P.  406,  415 ;  Fiitcher  v.  Saunders 
(1885),  49  J.  P.  424. 
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Sect.  2.  gave  as  hereinafter  appears,  the  law  relating  to  the  election  of 
Municipal,  the  chairman  is  the  same  as  that  which  governs  the  election  of  a 
Election  of  mayor  in  a  municipal  corporation  (m),  but  it  is  in  terms  provided 
chairman.       that  he  is  to  be  called  "  chairman  "  instead  of  "  mayor  "  (n). 

The  electors  are  the  same  as  in  the  case  of  an  election  of  a  mayor 
in  a  municipal  corporation  (o),  except  that  an  outgoing  alderman 
must  not  vote  as  alderman  in  the  election  of  a  chairman  of  a  county 
council  (jy).    The  7th  of  November  is  the  ordinary  day  of  election  (q). 

Subject  to  any  exception  to  be  allowed  in  circumstances  to  be  set 
forth  hereafter  (r),  no  sum  must  be  paid  and  no  expense  must  be 
incurred  for  or  on  behalf  of  a  candidate  for  the  position  of  chairman 
of  a  county  council,  whether  before,  during,  or  after  the  election,  in 
respect  of  or  on  account  of  the  conduct  or  management  of  such 
election  (s).  Any  candidate  for  this  office,  or  agent  of  a  candidate, 
or  person  who  knowingly  acts  in  contravention  of  this  provision, 
will  be  guilty  of  an  illegal  practice  (t),  and  if  the  offender  be  the 
candidate,  or  his  agent,  the  election  will  be  avoided  thereby  (u). 

The  chairman  has  no  power  to  appoint  an  alderman  or  councillor 
to  act  as  deputy-chairman  during  his  illness  or  absence  {x).  But 
the  county  council  may  from  time  to  time  appoint  a  member  of  the 
council  to  be  vice-chairman,  who  will  hold  office  during  the  term 
of  office  of  the  chairman  (a),  and,  subject  to  any  rules  made  from 
time  to  time  by  the  county  council,  anything  authorised  or  required 
to  be  done  by,  to,  or  before  the  chairman  may  be  done  by,  to,  or 
before  such  vice-chairman  (h). 

The  vice-chairman,  however,  unlike  the  chairman,  may  be 
disqualified  by  absence  (c). 

A  chairman  elected  to  the  office  without  his  consent  to  his 


(m)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  75.  And  the  rule 
forbidding  payments  to  be  made  or  expenses  incurred  on  behalf  of  his 
candidature  is  therefore  applicable.    See  p.  353,  ante. 

(n)  Ibid.,  s.  2  (5)  (a). 

(o)  Ibid.,  s.  75. 

(p)  Ibid.,  s.  75  (10). 

{q)  Ibid.,  s.  75  (13). 

(r)  See  p.  407,  post. 

(s)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict, 
c.  70),  s.  5  (1).  The  law  in  this  case  is  the  same  as  in  that  of  an  election  of  a 
mayor. 

(t)  Ibid.,  s.  5  (2). 

{u)  Ibid.,  s.  8  (2). 

(x)  See  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  16,  and 
Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  75  (16)  (b).  A  deputy- 
chairman  may  be  appointed  in  the  metropolis,  but  he  is  not  appointed  by  the 
chairman. 

(a)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  2  (6). 
{b)  Ibid. 

(c)  Expressio  unius  exdusio  alterius.  See  Broom's  Legal  Maxims  (ed.  1900), 
p.  491.  Note  that  the  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41), 
s.  75  (16)  (c),  does  not  refer  to  vice-chairman,  but  does  refer  to  deputy-chair- 
man, whose  office  exists  only  in  the  metropolis.  It  must  be  remembered  in  this 
connection  that,  as  above  indicated,  s.  16  of  the  Municipal  Corporations  Act, 
1882  (45  &  46  Vict.  c.  50),  giving  the  mayor  power  to  appoint  a  deputy-mayor 
in  certain  cases,  does  not  apply  to  the  chairman  of  a  county  council  (Local 
Oovernment  Act,  1888  (51  &  52  Vict.  c.  41),  s.  75  (16)  (c) ). 
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nomination  being  previously  obtained  is  not  liable  to  pay  a  fine  on     ^^ct.  2. 
non-acceptance  of  office,  nor  is  he  disqualified  by  reason  of  absence  {d) .  Municipal. 

Sub-Sect.  8. — Election  of  County  Aldermen. 

712.  In  the  case  of  a  county  council  it  is  expressly  enacted  that  County 
the  aldermen  are  to  be  called  "county  aldermen"  (e).    They  are  aldermen, 
to  be  elected  in  like  manner  as  the  aldermen  of  the  council  of  a 
borough  divided  into  wards,  subject  as  hereinafter  appears  (/). 

Clerks  in  holy  orders  and  other  ministers  of  religion  are  not 
disqualified  for  being  elected  and  being  county  aldermen  (g).  A 
peer  owning  property  in  the  county  is  qualified  to  be  a  county 
alderman,  and  so  is  any  person  who  is  registered  as  a  parlia- 
mentary voter  in  respect  of  the  ownership  of  property,  of  whatsoever 
tenure,  situate  in  the  county  (/i). 

A  county  alderman  must  not  as  such  vote  in  the  election  of  a 
county  alderman  (i). 

The  ordinary  day  of  election  of  aldermen  is  the  7th  of 
November  (k),  the  election  being  held  at  the  quarterly  meeting  of 
the  council,  immediately  after  that  of  the  chairman  (1). 

In  particular  it  is  to  be  noted  that,  subject  to  any  exception  to  be 
allowed  in  circumstances  to  be  set  forth  hereafter  {m),  no  sum  must 
be  paid  and  no  expense  must  be  incurred  for  or  on  behalf  of  a 
candidate  for  the  office  of  county  alderman,  whether  before,  during, 
or  after  the  election,  in  respect  of  or  on  account  of  the  conduct  or 
management  («)  of  the  election.  Any  candidate  for  this  office,  or 
any  agent  of  such  a  candidate,  or  any  person,  who  knowingly  acts  in 
contravention  of  this  provision,  will  be  guilty  of  an  illegal  practice  (0), 
and  if  the  offender  be  the  candidate,  or  his  agent,  the  election  will 
be  avoided  thereby  ( p) . 

Sub-Sect.  9. — Election  of  the  Councillors  of  an  Urban  District  Cuuncil. 

(i.)  Preliminary . 

713.  There  is  as  a  rule  no  general  election  of  all  the  councillors  Ordinary 
of  an  urban  district  council  at  one  time ;  but  one-third  as  nearly  election, 
as  may  be  of  the  council,  and,  if  the  district  is  divided  into  wards, 
one-third  as  nearly  as  may  be  of  the  councillors  of  each  ward,  go 

out  of  office  on  the  15th  day  of  April  in  each  year,  and  their  places 
must  be  filled  by  newly-elected  councillors  {q).    But  a  county 

[d)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  75  (16)  (c).    As  to 
the  law  about  acceptance  of  office,  see  title  Local  Government. 

(e)  Ibid.,  s.  2  (2)  (c). 
(/)  Ibid.,  s.  2  (1). 

{<])  Ibid.,  s.  2  (2)  (a).   See  also  title  Local  Government. 
(A)  Ibid.,  s.  2  (2)  (b). 
(^■)  Ibid.,  s.  2  (2)  (c). 
{k)  Ibid.,  s.  75  (13), 

(Z)  Municipal  Corporations  Act,  1882  (45  &  46  "Vict,  c.  50),  s.  60  (2),  and  Local 
Government  Act,  1888  (51  &  52  Vict,  c.  41),  s.  75. 

(m)  See  p.  407,  fost.  And  the  rule  forbidding  payments  to  be  made  or  expenses 
incurred  on  behalf  of  their  candidature  is  therefore  applicable.  See  p.  355,  ante. 

{n)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict,  c,  70),  s.  5  (1). 

(o)  Ibid.,  s.  5  (2). 

(p)  Ibid.,  8.  8  (2), 

(?)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  23  (6). 
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council  has  power,  on  request  made  by  a  resolution  of  an  urban 
district  council  passed  by  two-thirds  of  the  members  voting  on  the 
resolution,  to  direct  that  all  the  members  of  such  council  are  to 
retire  together  on  the  15th  day  of  April  in  every  third  year  (r). 

The  election  which  is  held  in  either  of  the  above  cases  is  known 
as  the  "  ordinary"  election  (s). 

In  the  case  of  casual  vacancies  occurring  "  bye-elections  "  take 
place  as  in  the  case  of  the  other  bodies  previously  discussed  {t). 
But  if  any  such  casual  vacancy  occurs  within  six  months  before  the 
ordinary  day  of  retirement  from  the  ofifice  in  which  the  vacancy 
occurs  (u),  it  must  be  filled  at  the  next  ordinary  election  (x). 

If  any  diiE&culty  arises  as  to  the  election  of  any  individual 
councillor  and  there  is  no  provision  for  holding  another  election, 
the  county  council  may  order  a  new  election  to  be  held,  and  may 
give  such  directions  as  may  be  necessary  for  the  purpose  of 
holding  the  election  (a). 

The  electors.  714.  Where  an  urban  district  is  not  a  borough  the  parochial 
electors  of  the  parishes  in  the  district  are,  as  above  shown  (b) ,  the 
electors  of  the  councillors  of  the  district,  and  if  the  district  is 
divided  into  wards  the  electors  of  the  councillors  for  each  ward  are 
such  of  the  parochial  electors  as  are  registered  in  respect  of  qualifica- 
tions within  the  ward  (c).  Each  elector  may  give  one  vote  and  no 
more  for  each  of  any  number  of  persons  not  exceeding  the  number 
to  be  elected  {d). 

The  returning  715.  The  conduct  of  the  election  of  urban  district  councillors 
officer.  -g   subject  to   a  body  of  laws  specially  enacted  by  statutory 

authority  (e),  which  are  different  in  many  respects  from  the  laws 
relating  to  the  election  of  councillors  of  a  borough  and  county 
councillors  (/). 

The  clerk  to  the  urban  district  council  is  the  returning  officer  (g). 
If  the  clerk  is  unwilling  to  act  as  returning  officer,  or  if  the  office  of 
clerk  is  vacant  at  the  time  when  any  duty  relative  to  the  election 
has  to  be  performed  by  the  returning  officer,  or  if  the  clerk  from 
illness  or  other  sufficient  cause  is  unable  to  perform  such  duty,  the 


(r)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  23  (6). 
(s)  See  Urban  District  Councillors  Election  Order,  1898,  Stat.  E.  &  0.  Eev., 
Vol.  IV.,  District  Council,  England,  p.  8,  r.  33. 
{t)  See  p.  340,  ante. 

(w)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  48  (4)  (b). 
(x)  Ibid. 

(a)  Hid.,  s.  48  (5). 

(b)  See  p.  191,  arde. 

(c)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  23  (3). 

(d)  Ibid.,  s.  23  (4). 

(e)  The  election  must,  subject  to  tbe  provisions  of  the  Act,  be  conducted 
according  to  rules  framed  under  the  Act  by  tbe  statutory  authority,  which  is 
the  Local  Government  Board  (Local  Government  Act,  1894  (56  &  57  Vict.  c.  73), 
s.  23  (5)).  The  other  section  of  the  Act  referred  to  in  this  section  is  s.  48,  the 
effect  of  which  is  given  post. 

if)  See  pp.  362—375. 

(g)  Urban  District  Councillors  Election  Order,  1898,  supra,  r.  1  (1),  made  in 
accordance  with  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  23  (5). 


Sect.  2. 
Municipal. 


Casual 
vacancy. 
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urban  district  council  must  appoint  some  other  person  to  act  as  Seot.  2. 
returning  officer  or  to  perform  such  of  the  duties  of  the  returning  Municipal, 
officer  as  then  remain  to  be  performed,  as  the  case  may  be  (Ji).  In 
any  case  other  than  those  above  mentioned,  the  returning  officer 
is  to  be  a  person  appointed  by  the  county  council  (i).  The  return- 
ing officer  must  appoint  an  office  for  the  purpose  of  the  election  (k). 
The  returning  officer  may,  in  writing,  appoint  a  fit  person  to  be  his 
deputy  for  all  or  any  of  the  purposes  relating  to  the  election  of 
urban  district  councillors.  A  deputy  returning  officer  has  all  the 
powers,  duties,  and  liabilities  of  the  returning  officer  in  relation  to 
the  matters  in  respect  of  which  he  is  appointed  as  deputy  (l). 

716.  The  day  of  the  election  in  the  case  of  the  ordinary  election  Day  of 
is  the  first  Monday  in  April,  or,  if  that  is  Easter  Monday,  the  last  election. 
Monday  in  March ;  or  in  either  case  such  other  day,  not  being 
earlier  than  the  preceding  Saturday  or  later  than  the  following 
Wednesday,  as  may  for  special  reasons  be  fixed  by  the  county 
council  (m). 

The  day  of  the  election  in  the  case  of  an  election  to  fill  casual 
vacancies,  if  not  held  at  the  time  of  the  ordinary  election,  is  such 
day  as  may  be  fixed  by  the  clerk  to  the  district  council  within  one 
month  after  notice  in  writing  of  the  vacancy  has  been  given  to  the 
chairman  of  the  district  council  or  to  the  clerk  by  two  councillors  («). 

In  any  urban  district  the  day  of  the  election  of  urban  district 
councillors  and  guardians  must  be  the  same  (0). 

717.  The  date  for  notice  of  election  in  the  case  of  an  ordinary  Notice  of 
election  is  not  later  than  the  second  Friday  in  March,  or,  if  the  first  election. 
Monday  in  April  is  Easter  Monday,  the  first  Friday  in  March  (j)). 

The  day  for  notice  of  election  to  fill  casual  vacancies,  if  not  held  at 
the  time  of  the  ordinary  elections,  is  not  later  than  fourteen  days 
before  the  day  of  election  (q). 

Not  later  than  the  day  so  prescribed  the  returning  officer  must 
prepare  and  sign  the  notice,  and  must  cause  public  notice  to  be 
given  thereof  in  the  district  by  posting  it  on  or  near  the  principal 
door  of  each  church  and  chapel  in  the  district  and  in  some  con- 
spicuous place  or  places  within  the  district  (?•)•  The  notice  must 
be  in  the  prescribed  form  or  to  the  like  effect  (s). 

718.  The  expenses  of  the  election — i.e.,  the  expenses  incurred  Expenses, 
by  the  returning  officer  in  conducting  it — are  not  to  exceed  the  scale 

fixed  by  the  county  council  (t). 


(A)  Urban  District  Councillors  Election  Order,  1898,  r.  1  (2). 
(i)  Ibid.,  r.  1  (3). 
(h)  IhiiJ.,  r.  1  (4). 
[l)  Ibid.,  r.  1  (5). 

(m)  Ibid.,  r.  2  (1),  and  Sched.  I.  (a). 

(//)  Ibid.,  r.  2  (1),  and  Scheds.  I.  (b)  and  V. 

(o)  Ibid.,  r.  2  (2). 

(p)  Ibid.,  Sched.  I.  (a). 

(q)  Ibid.,  Sched.  I.  (b). 

(r)  All  prescribed  notices  are  to  be  made  public  in  this  manner  (ibid.,  r. 
(s)  Ibid.,  V.  3. 

[t)  Local  Government  Act,  1894  (06  &  57  Vict.  c.  73),  s.  48  (7). 
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Municipal. 


Law  gener- 
ally same  as 
in  election  of 
county 
councillors. 

Candidates. 


Agents  and 
workers. 


Nomination 
papers. 


Any  sum  which  may  be  payable  to  the  returning  officer  in 
respect  of  his  services  in  the  conduct  of  the  election  of  urban 
district  councillors,  or  in  respect  of  expenses  incurred  in  relation  to 
the  election,  is  to  be  defrayed  by  the  urban  district  council  out  of 
the  fund  or  rate  applicable  to  their  general  expenses  (u). 

If  polls  for  the  election  of  urban  district  councillors  and  guardians 
are  taken  together,  one  half  of  any  expenses  which  may  be  payable 
in  respect  of  the  two  polls  jointly,  including  the  remuneration  of 
any  officers  employed  in  the  conduct  thereof,  is  to  be  deemed  to 
have  been  incurred  in  relation  to  the  poll  for  the  election  of  urban 
district  councillors,  and  must  be  defrayed  accordingly  (iv). 

Save  as  above  mentioned,  the  law  in  relation  to  the  proceedings 
and  matters  preliminary  to  the  election  is,  mutatis  mutandis  (x),  the 
same  as  in  the  case  of  county  council  elections  (a). 

The  candidates  must  be  persons  duly  authorised  by  law  (b)  to  be 
such,  and  the  expression  "  candidates  "  bears  the  same  meaning  as 
in  the  case  of  an  election  of  county  councillors  (c). 

719.  In  respect  to  the  unpaid  assistants,  workers,  and  agents  of  a 
candidate  the  law  is  the  same  as  in  the  case  of  county  councils  ; 
but  there  is  no  law  restricting  the  number  of  paid  assistants,  workers, 
or  agents  which  it  is  permissible  for  a  candidate  in  an  election  of 
urban  district  councillors  to  employ,  nor  the  amount  of  money  which 
it  is  permissible  for  such  a  candidate  to  expend  in  remunerating 
such  paid  assistants,  helpers,  or  agents  at  such  an  election  (d). 

(ii.)  Nomination. 

720.  Each  candidate  for  election  as  an  urban  district  councillor 
must  be  nominated  in  writing  (e).  The  nomination  paper  must 
state  the  name  of  the  district  or  ward  for  which  the  candidate  is 
nominated,  the  surname  and  other  name  or  names  in  full  of  the 
candidate  and  his  place  of  abode  and  description,  and  whether 
he  is  qualified  as  a  parochial  elector  of  some  parish  within  the 
district,  or  by  having  during  the  whole  of  the  twelve  months 
preceding  the  election  resided  in  the  district.  It  must  be  signed 
by  two  parochial  electors  of  the  district,  or,  if  the  district  is  divided 
into  wards,  of  the  ward,  as  proposer  and  seconder  and  no  more,  and 
must  state  their  respective  places  of  abode.  It  must  be  in  the 
prescribed  form  or  in  a  form  to  the  like  effect  (/). 


(u)  Urban  District  Councillors  Election  Order,  1898,  r.  28  (1). 

(tv)  Ibid.,  r.  28  (2). 

(x)  Ibid.,  rr.  25  and  26. 

(a)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  48  (3). 

(b)  See  title  Local  Government. 

(c)  See  p.  356,  ante. 

{d)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  48  (3)  (b).  The 
result  is  that  whereas  a  candidate  for  the  position  of  county  councillor  may 
not  spend  any  money  in  paying  assistants  even  within  the  limits  allowed  to 
parliamentary  candidates,  a  candidate  for  the  position  of  district  councillor  may 
employ  an  unlimited  number  of  persons  and  spend  an  unlimited  amount  of 
money. 

(e)  Urban  District  Councillors  Election  Order,  1898,  r.  4  (1). 
(/)  Ibid.,  r.  4  (2). 
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The  name  of  more  than  one  candidate  must  not  be  inserted  in     sect.  2. 
any  one  nomination  paper  (g).  Municipal. 

A  parochial  elector  must  not  sign  more  nomination  papers  than   

there  are  urban  district  councillors  to  be  elected  for  the  district  or 
ward  for  which  the  election  is  to  be  held  (h),  and  must  not  sign  a 
nomination  paper  for  the  district,  or  for  any  ward,  unless  he  is 
registered  as  a  parochial  elector  in  respect  of  a  qualification 
therein  (i).  He  must  not  sign  nomination  papers  for  more  than 
one  ward  in  the  urban  district  (k). 

If  any  parochial  elector  signs  papers  for  more  than  one  ward  in 
the  urban  district,  or  signs  a  number  of  nomination  papers  larger 
than  the  number  of  urban  district  councillors  to  be  elected  for  the 
district  or  ward,  such  of  the  nomination  papers  signed  by  him  as 
relate  to  the  first  ward  for  which  a  nomination  paper  signed  by  him 
is  received  by  the  returning  officer  are  alone  valid,  and  of  the 
nomination  papers  signed  by  him  which  relate  to  the  district  or  to 
such  ward,  such  as  are  first  received  by  the  returning  officer  up  to 
the  number  of  urban  district  councillors  are  alone  valid.  For  this 
purpose  nomination  papers  not  properly  filled  up  and  signed  are  to 
be  excluded  (Z). 

The  returning  officer  must  provide  nomination  papers.  Any 
parochial  elector  may  obtain  nomination  papers  from  him  free  of 
charge  (m). 

Every  nomination  paper  must  be  sent  to  the  returning  officer  so 
that  it  will  be  received  at  his  office  not  later  than  twelve  o'clock  at 
noon  on  the  Thursday  following  the  notice  of  election  in  the  case  of 
an  ordinary  election  of  urban  district  councillors  and  not  later  than 
twelve  o'clock  at  noon  on  the  fourth  day  after  the  day  on  which  the 
notice  of  election  was  given  in  the  case  of  an  election  to  fill  casual 
vacancies,  if  not  held  at  the  time  of  the  ordinary  election  (n).  A 
nomination  paper  received  after  the  prescribed  time  is  not  valid  (0). 
The  returning  officer  must  note  on  each  nomination  paper  whether 
it  was  received  before  or  after  the  time  (p). 

The  returning  officer  must  number  the  nomination  papers  in  the 
order  in  which  they  are  received  by  him,  and  the  first  valid 
nomination  paper  received  for  a  candidate  is  to  be  deemed  to  be  the 
nomination  of  that  candidate  (q). 

721.  The  returning  officer  must  as  soon  as  practicable  after  the  Eeturning 

receipt  of  any  nomination  paper  examine  it  and  decide  whether  it  ^^g^^^° 

has  or  has  not  been  properly  filled  up  and  signed  by  two  parochial  vaiidity^ol 

electors  of  the  district  or  ward  and  whether  it  is  valid  or  invalid.  nominatioBs. 


{(/)  Urban  District  Councillors  Election  Order,  1898,  r.  4  (3). 

(h)  Ibid.,  r.  4  (4). 

(i)  Ibid. 

{k)  Ibid.  On  the  same  principle  that  he  must  not  vote  for  more  than  one 
ward,  as  explained  note  (g),  p.  370,  post. 

{I)  Urban  District  Councillors  Election  Order,  1898,  r.  4  (5). 

(m)  Ibid.,  r.  5. 

(n)  Ibid.,  r.  6,  and  Sched.  I. 

(o)  Ibid.,  r.  6. 

Ip)  Ibid.,  r.  6. 

(2)  Ibid.,  r.  7  (1). 
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Notice  as  to 

parties 

nominated. 


His  decision  that  a  nomination  paper  has  been  so  filled  up  and 
signed  and  is  not  invalid  is  final,  and  cannot  be  questioned  in  any 
proceeding  whatever  (r).  If  he  decides  that  a  nomination  paper 
is  invalid,  he  must  put  a  note  on  it  to  that  effect,  stating  the  grounds 
of  his  decision.    He  must  also  sign  such  note  (s). 

After  deciding  that  the  nomination  of  any  candidate  is  valid  or 
(except  where  a  nomination  of  the  candidate  has  been  decided  to 
be  valid)  that  a  nomination  paper  for  any  candidate  is  invalid,  the 
returning  officer  must  not  later  than  the  day  after  the  last  day  for 
the  receipt  of  the  nomination  papers  (t)  send  by  post  or  otherwise 
notice  of  his  decision  to  the  candidate  (a). 

722.  The  returning  officer  must  make  out  a  statement  in  the 
prescribed  form,  or  in  a  form  to  the  like  effect,  containing  the  names, 
places  of  abode,  and  descriptions  of  the  persons  nominated,  and  also 
containing  a  notice  of  his  decision  as  regards  each  candidate  as  to 
whether  he  has  been  nominated  by  a  valid  nomination  paper  or 
not  (b).  This  must  be  done  in  the  case  of  an  ordinary  election  not 
later  than  the  Saturday  following  the  Thursday  fixed  for  the  receipt 
of  nomination  papers,  and  in  the  case  of  elections  to  fill  casual 
vacancies  it  must  be  done  not  later  than  the  day  after  the  last  day 
for  the  receipt  of  nomination  papers  (c). 

The  returning  officer  must  forthwith  cause  a  copy  of  the  state- 
ment to  be  suspended  in  the  board  room,  if  any,  of  the  urban 
district  council,  and  another  to  be  affixed  on  the  principal  external 
gate  or  door  of  the  offices  of  the  district  council.  If  there  are  no 
such  offices  he  must  cause  such  notice  to  be  posted  in  some 
conspicuous  place  or  places  within  the  district  (cZ). 

723.  Any  candidate  may  withdraw  his  candidature  by  delivering 
or  causing  to  be  delivered  at  the  office  of  the  returning  officer  within 
the  time  prescribed  for  that  purpose  a  notice  in  writing  of  such 
withdrawal  signed  by  him  (e).  The  prescribed  time  in  the  case  of 
ordinary  elections  of  urban  district  councillors  is  not  later  than 
twelve  o'clock  at  noon  on  the  Tuesday  which  follows  the  Thursday 
appointed  for  the  receipt  of  nomination  papers ;  in  the  case  of 
elections  to  fill  casual  vacancies,  if  not  held  at  the  time  of  the 
ordinary  election,  the  prescribed  time  is  not  later  than  twelve 
o'clock  at  noon  on  the  fourth  day  after  the  last  day  for  the  receipt 
of  nomination  papers  (/). 

When  eiectioii  724.  If  the  number  of  candidates  who  receive  valid  nomina- 
necessaiy.       tions,  and  who  do  not  withdraw  their  candidature  by  delivering  the 


Withdrawal 
of  candidate. 


(r)  Urban  District  Councillors  Election  Order,  1898,  r.  7  (2). 
h)  Ibid.,  r.  7  (3). 

[t)  Ibid.,  r.  7  (4),  Sched.  I.  In  the  case  of  ordinary  elections  this  day  will 
be  the  Friday  following  the  day  prescribed  for  the  receipt  of  nomination  papers 
(ibid.). 

(a)  Ibid. 

(b)  Ibid.,  r.  8. 

(c)  Ibid.,  Sched.  I. 
id)  Ibid.,  r.  8. 

(e)  Ibid.,  r.  9 

(/)  Ibid.,  Sched.  I. 
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notice  in  writing  above  referred  to,  exceeds  that  of  the  persons  to      (^ect.  2. 
be  elected,  the  councillors  must  be  elected  from  amongst  the  persons  Municipal, 
nominated  (r/). 

If  the  number  of  valid  nominations  does  not  exceed  the  number 
of  councillors  to  be  elected,  or  if  by  the  withdrawal  of  any  candidate 
as  above  provided  the  number  of  candidates  for  the  district  is 
reduced  to  a  number  not  exceeding  the  number  to  be  elected,  or 
if  the  number  of  candidates  is  otherwise  so  reduced,  the  returning 
officer  must,  as  early  as  practicable,  give  public  notice  in  the  dis- 
trict (h)  to  the  effect  that  no  poll  will  be  taken,  and  that  the  candi- 
dates or  the  remaining  candidates,  as  the  case  may  be,  will  be 
declared  to  be  elected ;  and  also,  in  the  case  of  the  ordinary  election, 
if  the  number  of  such  candidates  is  less  than  the  number  of  urban 
district  councillors  to  be  elected  that  such  of  any  retiring  coun- 
cillors for  the  district  as  were  highest  on  the  poll  at  their  election,  or 
if  the  poll  was  equal  or  there  was  no  poll,  as  shall  have  been  selected 
for  that  purpose  by  the  returning  officer  by  lot  to  make  up  the 
required  number,  will  be  declared  to  be  deemed  to  be  re-elected  (t). 

725.  If  there  is  no  valid  nomination  the  returning  officer  must,  when  no  valid 
as  early  as  practicable,  give  public  notice  in  the  district  (k)  that  no  nomination, 
poll  will  be  taken,  and,  in  the  case  of  the  ordinary  election,  that 

the  retiring  councillors  will  be  declared  to  be  deemed  to  be  re- 
elected (l),  and  must  forthwith  send  by  post  or  otherwise  a  copy  of 
any  such  notice  to  each  of  the  persons  who  will  be  declared  to  be 
elected  or  to  be  deemed  to  be  re-elected  (m).  The  notice  must  be 
in  the  prescribed  form  appropriate  to  the  case,  or  in  a  form  to  the 
like  effect  {n). 

726.  In  place  of  any  signature  required  to  any  of  the  above-  Misnomer  etc. 
mentioned  documents  it  is  sufficient  for  the  signatory  to  affix  his  ^ 
mark,  if  the  same  is  witnessed  by  two  parochial  electors  (0). 

No  misnomer  or  inaccurate  description  of  any  person  or  place 
named  in  any  notice  or  nomination  paper  is  to  hinder  the 
full  operation  of  such  notice  or  nomination  paper  with  respect  to 
that  person  or  place,  provided  the  description  of  that  person  or 
place  is  such  as  to  be  commonly  understood  (p).  The  law  upon  this 
point  is  therefore  much  less  strict  than  in  any  of  the  elections 
previously  considered  (a). 

727.  The  returning  officer  may  use  free  of  charge,  for  hearing  Use  of  room, 
objections  to  nomination  papers,  and  for  the  purpose  of  taking  the 

poll  and  for  counting  the  votes,  any  room  in  a  school  receiving  a 


((/)  Urban  District  Councillors  Election  Order,  1898,  r.  10  (1).    For  tlie  law  as 
to  the  poll  which  will  then  take  place,  see  p.  368, 2^ost. 
{h)  As  to  giving  notice,  see  p.  366,  ante, 
(i)  Ibid.,  r.  10  (2). 
(k)  See  p.  366,  ante, 
(l)  Ibid.,  r.  10  (3). 
(m)  Ibid.,  r.  10  (4). 
(n)  Ibid.,  r.  10  (5). 
(o)  Ibid.,  r.  31. 
{p)  Ibid.,  T.  32. 
(a)  See  pp.  273,  342,  ante. 
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Corrupt  and 

illegal 

practices. 


Must  be  by 
ballot. 


grant  out  of  moneys  provided  by  Parliament,  and  any  room  the 
expense  of  maintaining  which  is  payable  out  of  any  local  rate  ;  but 
he  must  make  good  any  damage  done  to  such  room,  and  defray  any 
expense  incurred  by  the  person  or  body  of  persons,  corporate  or 
unincorporate,  having  control  over  the  same  on  account  of  its  being 
so  used  {b). 

728.  Save  as  aforesaid,  the  law  as  to  the  relation  of  nomination 
to  election  is  generally  speaking  mutatis  mutandis  (c)  the  same 
as  in  the  case  of  an  election  of  county  councillors  {cl). 

(iii.)  Freedom  of  Election  and  the  Prevention  of  Corrupt  and  Illegal  Practices. 

729.  The  law  as  to  freedom  of  election  and  the  prevention  of 
corrupt  and  illegal  practices  in  the  case  of  an  election  of  urban 
district  councillors  is,  mutatis  mutandis,  the  same  as  in  the  case  of 
the  election  of  county  councillors,  except  that  the  provisions  which 
prohibit  the  payment  of  any  sum  and  the  incurring  of  any  expense 
by  or  on  behalf  of  a  candidate  at  an  election  on  account  of  or  in 
respect  of  the  conduct  or  management  of  the  election  (e)  and  those 
which  relate  to  the  time  for  sending  in  and  paying  claims  (/)  and 
those  which  relate  to  the  maximum  amount  of  election  expenses  {g), 
or  the  return  or  declaration  respecting  election  expenses  (/i),  do  not 
apply  to  such  an  election  (i). 

(iv.)  The  Poll. 

730.  The  poll  must  be  taken  by  ballot,  and  the  greater  part  of 
the  law  relating  thereto  is,  mutatis  mutandis  (k),  the  same  as  that 
which  prevails  in  municipal  elections  proper  (l). 


(6)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  48  (3)  (a) ;  Ballot 
Act,  1872  (35  &  36  Vict.  c.  33),  s.  6. 

(c)  Urban  District  Councillors  Election  Order,  1898,  rr.  25,  26. 

(d)  See  p.  356,  ante. 

e)  See  p.  358,  ante. 

f)  See  p.  358,  ante.  ^ 

(g)  See  p.  358-,  ante. 

(h)  See  p.  358,  ante. 

('/:)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  48  (3)  (b) ; 
Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict, 
c.  70),  s.  37. 

(k)  The  provisions  of  the  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  -which,  with 
ada;ptations  and  alterations  are  set  out  in  Sched.  III.  to  the  Urban  District  Coun- 
cillors Election  Order,  1898,  and  only  such  provisions  of  that  Act,  apply,  subject 
to  such  adaptations  and  alterations  to  the  election  of  urban  district  councillors  in 
like  manner  as  in  the  case  of  a  municipal  election.  Provided  as  follows  :  (a)  such 
application  is  subject  to  the  provisions  of  the  order;  (b)  if  polls  are  taken  for 
the  election  of  urban  district  councillors  and  guardians,  one  ballot  may,  if  the 
returning  officer  thinks  fit,  be  used  for  the  two  elections ;  but  if  separate  ballot- 
boxes  are  used  for  the  two  elections  respectively,  no  vote  for  any  urban  district 
councillor  is  to  be  rendered  invalid  by  the  ballot  paper  being  placed  in  the  box 
intended  for  the  reception  of  ballot  papers  for  guardians  ;  (c)  the  ballot  papers 
used  at  the  election  of  urban  district  councillors  must  be  of  a  different  colour 
from  that  of  any  ballot  papers  used  in  the  election  of  any  guardians  in  the 
district  when  the  polls  for  both  elections  are  taken  together  (Urban  District 
Councillors  Election  Order,  1898,  r.  25). 

{I)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  48  (3) ;  and  Ballot 
Act,  1872  (35  &  36  Vict.  c.  33),  s.  6. 
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731.  The  poll,  if  any,  must  be  held  on  the  day  of  election,  as      Bect.  2. 
prescribed  or  defined  above  (m).    The  hours  during  which  the  poll  Municipal, 
is  to  be  open  will  be  such  as  may  be  fixed  by  the  county  council  by  tij^q'^qII 
any  general  or  special  order,  or  if  no  such  order  is  in  force  in  the 

district,  then  such  hours  as  were  applicable  at  the  last  ordinary 
election  of  urban  district  councillors  or  guardians ;  so,  however, 
that  the  poll  will  always  be  open  between  the  hours  of  six  and 
eight  in  the  evening  (n). 

In  any  urban  district  the  hours  during  which  any  poll  is  to  be 
open  for  the  election  of  urban  district  councillors  and  guardians 
must  be  the  same  (0). 

732.  If  the  urban  district  or  any  ward  or  wards  of  the  district  Combining 
is  or  are  co-extensive  with  the  parish  or  united  parishes  for  which  1^^^^°^ 
an  election  of  guardians  is  to  be  held,  or  with  any  ward  or  wards  of  guardians, 
such  a  parish,  or  if  the  district  is  not  divided  into  wards  such 
district,  or,  if  it  is  divided  into  wards,  any  one  ward  of  the  district, 
includes  the  whole  of  such  parish,  united  parishes  or  ward  of  a 
parish,  the  poll  for  the  election  of  urban  district  councillors  for  the 
district,  and  any  poll  for  the  election  of  guardians  for  the  parish, 

united  parishes,  or  ward,  must  be  taken  together  (p). 

If  the  county  council  is  of  opinion,  in  any  other  case,  that  the 
polls  for  the  election  of  urban  district  councillors  and  for  the 
election  of  guardians  can  conveniently  be  taken  together,  they  may 
give  directions  accordingly  to  the  returning  officers  for  the  two 
elections,  and  the  polls  for  such  elections  must  thereupon  be  taken 
together  (q). 

The  returning  officer  for  the  election  of  urban  district  councillors 
must  act  as  the  deputy  returning  officer  at  any  poll  for  the  election 
of  guardians,  if  the  polls  for  the  two  elections  are  to  be  taken 
together  (r). 

A  parish  is,  or  where  a  parish  is  united  with  another  parish  for 
the  election  of  guardians,  the  united  parishes  are,  if  wholly  com- 
prised in  the  urban  district,  to  be  a  polling  district  (s),  or  to  be 
sub-divided  into  polling  districts  for  the  election  of  urban  district 
councillors,  if  a  poll  for  the  said  elections  and  a  poll  for  the  election 
of  guardians  are  to  be  taken  together  (t). 

If  any  parish  is  divided  into  wards  for  the  election  of  guardians, 
"ward"  must  be  substituted  for  "  parish  "  in  the  proposition  Just 
stated  (a). 

733.  If  any  parish,  united  parishes,  or  ward  of  a  parish  for  Polling 
the  election  of  guardians  is  or  are  divided  into  polling  districts  districts. 


'm)  Urban  District  Councillors  Election  Order,  1898,  r.  11  (1).    As  to  place 
for  poll,  see  p.  367,  ante, 
n)  Ibid. 

0)  Ibid.,  r.  11  (2). 
p)  Ibid.,  r.  12  (1). 
'q)  Ibid.,  r.  12  (2). 
'  '  Ibid.,  r.  12  (3). 

,  For  the  meaning  of  the  phrase  "  polling  district,"  see  p.  308,  ante. 

1)  Urban  District  Councillors  Election  Order,  1898,  r.  13  (1)  (a), 
a)  Ibid.,  r.  13  (1)  (b). 
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Elections. 


Sect.  2.  for  the  election  of  county  councillors,  the  whole  of  each  polling 
Municipal,  district  being  comprised  in  the  parish,  united  parishes,  or  wards, 
and  the  lists  of  parochial  electors  are  made  out  in  separate  parts 
for  such  polling  districts,  each  district  must,  if  a  poll  for  the 
election  of  urban  district  councillors  and  a  poll  for  the  election  of 
guardians  is  to  be  taken  together,  be  a  polling  district  for  the 
election  of  urban  district  councillors  (6). 

Subject  as  aforesaid,  the  returning  officer  may,  if  he  thinks 
fit,  divide  the  district  into  polling  districts  for  the  election 
of  urban  district  councillors,  but  each  district  must  consist  of 
an  area  for  which  a  separate  list  of  parochial  electors  will  be 
available  (c). 

The  polling  districts  for  the  election  of  urban  district  councillors, 
and  of  any  guardians  when  the  polls  for  the  two  elections  are  to  be 
taken  together,  must  be  the  same  {d). 

Where  elector  734.  If  the  district  is  divided  into  polling  districts,  each  paro- 
toTote.  chial  elector  must  give  his  vote  in  the  polling  district  in  which 
the  property  in  respect  of  which  he  is  entitled  to  vote  is  situate, 
and  if  it  is  situate  in  more  that  one  polling  district  he  may 
vote  in  any  one  of  the  polling  districts  in  which  it  is  situate  (e). 
But  he  must  not  vote  in  more  than  one  such  polling  district  (/). 
Thus,  an  elector  who  is  on  the  register  for  several  wards  cannot, 
at  an  ordinary  election  of  the  whole  urban  district  council,  use  all 
the  votes  which  the  register  has  given  him ;  but  in  the  case  of  a 
series  of  casual  vacancies,  giving  rise  to  a  series  of  bye-elections,  he 
may  use  his  votes  for  each  ward  as  a  casual  vacancy  for  that  ward 
occurs  and  gives  rise  to  such  bye-election  (g).  If  the  district  is 
divided  into  wards  for  the  election  of  urban  district  councillors,  the 


(I)  Urban  District  Councillors  Election  Order,  1898,  r.  13  (1)  (c). 

(c)  Ibid.,  r.  13  (1)  (d). 

(d)  Ibid.,  X.  13  (1)  (e). 

(e)  Ibid.,  r.  13  (2). 
(/)  Ibid. 

{g)  This  rule  contains  a  legislative  enactment  of  the  first  importance,  and 
limits  the  franchise  which  it  might  otherwise  have  been  argued  that  the 
voter  possesses.  The  registration  laws  have  been  careful  to  deprive  the 
voter  of  more  than  one  parliamentary  vote  or  more  than  one  parish  coimcil 
vote  for  the  same  parliamentary  constituency  or  parish,  as  the  case  may  be, 
the  machinery  for  this  purpose  including  the  asterisks  and  other  marks  placed 
by  the  revising  barrister  against  the  names  of  voters  to  guard  against  any 
plurality  of  votes.  No  such  machinery  exists  in  the  case  under  consideration. 
It  migbt,  indeed,  have  been  argued  that  the  rule  now  being  discussed  was  idtra 
vires;  but  the  case  of  Knill  v.  Toiuse  (1890),  24  Q.  B.  D,  697,  0.  A.,  decided  by 
Lord  EsHEK,  M.E.,  and  Eky  and  Lopes,  L.J  J.,  which  dealt  with  the  like  question 
when  it  arose  in  connection  with  county  council  elections,  showed  that  the  framers 
of  the  rule  have  rightly  interpreted  the  law,  and  that  the  fact  that  no  machinery 
exists  to  prevent  the  voter  from  having  a  plur  ality  of  votes  as  far  as  the  register 
is  concerned  does  not  give  the  voter  a  right  to  vote  more  than  once  at  an 
ordinary  election  for  the  same  urban  district.  The  reason  for  this  will  appear 
from  the  text.  If  any  system  of  asterisks  had  been  devised  by  which  the  voter 
was  restricted  to  a  franchise  in  any  one  parish,  he  could  not  have  exercised  his 
franchise  in  a  series  of  bye-elections  as  he  may  now  lawfully  do.  "  I  see  no 
inconsistency  in  holding  that  though  a  person  may  be  registered  in  several  divi- 
sions he  can  only  vote  at  the  same  election  for  one  of  those  divisions"  (per 
Lord  EsHEK,  M.E.,  ibid.,  at  p.  701). 
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wards  are  for  this  purpose  to  be  treated  as  districts  (h),  and  an  elector     Sect.  2. 
is  not  to  be  permitted  to  vote  in  more  than  one  ward  (i).  Municipal. 

735.  The  returning  officer  must  determine  the  number  and  Polling  places, 
situation  of  the  polhng  places  and  polling  stations  (k).  But  his  dis- 
cretion in  the  matter  is  limited  by  three  provisoes,  namely  :  (i.)  no 
premises  licensed  for  the  sale  of  intoxicating  liquor  are  to  be  used 

as  a  polling  station  (l) ;  (ii.)  the  polling  stations  for  the  election  of 
urban  district  councillors  and  of  any  guardians,  when  the  polls 
for  the  two  elections  are  taken  together,  must  be  the  same  (m) ; 
(iii.)  when  the  number  of  parochial  electors  in  the  urban  district 
or  (if  the  district  is  divided  into  polling  districts)  in  any  polling 
district  is  not  more  than  five  hundred,  only  one  polling  station  must, 
unless  the  county  council  otherwise  direct,  be  provided  for  the 
urban  district  or  polling  district,  and  so  on  for  each  additional 
five  hundred  parochial  electors  or  for  any  less  number  of  parochial 
electors  over  and  above  the  last  five  hundred  (n). 

736.  If  a  poll  has  to  be  taken  the  returning  officer  must,  within  Notice  of  poll 
five  clear  days  at  least  before  the  day  of  election,  give  public  notice 

thereof  (0).  This  notice  must  specify  the  day  and  hours  fixed  for 
the  poll  (j)),  the  number  of  urban  district  councillors  to  be  elected 
for  the  district  (g),  the  names,  place  of  abode  and  description  of 
each  candidate  for  the  district  whom  he  has  decided  to  have  been 
nominated  by  a  valid  nomination  paper  and  who  has  not  withdrawn 
his  candidature  (r),  the  names  of  the  proposer  and  seconder  who 
signed  the  nomination  paper  of  each  candidate  (s),  a  description 
of  the  polling  districts  (if  any)  (t)  and  the  situation  and  allotment 
of  the  polling  places  and  polling  stations,  and  the  descriptions  of 
the  persons  entitled  to  vote  thereat  (a).  The  notice  must  be  in  the 
prescribed  form  or  to  the  like  effect  (&). 

If  polls  are  to  be  taken  together  in  the  district  as  to  the  election  of 
both  urban  district  councillors  and  guardians,  the  returning  officer 
may,  if  he  thinks  fit,  give  one  notice  only  for  both  polls,  and  such 
notice  must  be  in  the  prescribed  form  or  in  a  form  to  the  like 
effect  (c). 


(7i)  The  expenses  whicli  ■would  be  charged  to  any  ward  are  in  such  case  to 
be  charged  to  the  district  (Urban  District  Councillors  Election  Order,  1898, 
r.  29(1)). 

(?)  Ibid.  The  observations  made  in  note  (g)  on  p.  370,  ante,  apply  equally 
to  this  case. 

{k)  Ibid.,  r.  14.    For  the  meaning  of  the  phrases  "  polling  places  "  and 
"  polling  stations,"  see  pp.  308  et  seq.,  ante. 
I)  Ibid.,  r.  14  (a), 
m)  Ibid.,  r.  14  (b). 
in)  Ibid.,  r.  14  (c). 

(o)  Ibid.,  rr.  15  (1),  30;  see  p.  235,  ante. 

ip)  Ibid.,  r.  15  (1)  (a). 

(q)  Ibid,T.  15  (1)  (b). 

(r)  Ibid.,  r.  15  (1)  (c). 

(s)  Ibid.,  r.  15  (1)  (d). 

(t)  Ibid.,  r.  15  (1)  (e). 

(a)  Ibid.,  r.  15  (1)  (f). 

(b)  Ibid.,  r.  15  (2). 

(c)  Ibid.,  r.  15  (3). 


BE  2 


372 


Elections. 


Sect.  2. 
Municipal. 
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Polling 
agents. 


Questions  to 
voters. 


Ballot-boxes 
etc. 


737.  The  returning  ofi&cer,  or  some  person  appointed  by  him 
for  the  purpose,  must  preside  at  each  polHng  station.  The  person 
presiding  at  any  polling  station  is  to  be  called  the  presiding  officer. 
But  it  is  provided  that  at  any  polling  station  the  same  person  is  to 
act  as  presiding  officer  for  the  election  of  urban  district  councillors 
and  guardians,  the  polls  for  which  are  to  be  taken  together  (d). 

The  returning  officer  must  furnish  every  polling  station  with  a 
sufficient  number  of  compartments  in  which  the  voters  can  mark 
their  votes  screened  from  observation,  and  must  furnish  each  pre- 
siding officer  with  such  number  of  ballot  papers  as  may  be  necessary 
for  effectually  taking  the  poll  at  the  election  (e). 

738.  If  there  are  only  two  candidates  each  of  them  may  in 
writing  appoint  a  polling  agent  for  each  polling  station,  who  may 
be  paid  or  unpaid  (/).  If  there  are  more  than  two  candidates,  any 
number  of  them,  being  not  less  than  one  third  of  the  whole  number 
of  candidates,  may,  in  writing,  appoint  one  polling  agent  for  each 
polling  station,  who  may  be  paid  or  unpaid  (^f).  Any  such  appoint- 
ment must  be  delivered  at  the  office  of  the  returning  officer  not 
less  than  two  clear  days  before  the  day  of  the  poll  (h).  Except 
as  aforesaid,  no  polling  agent,  whether  paid  or  unpaid,  is  to  be 
appointed  for  the  purposes  of  the  election  (i). 

739.  The  presiding  officer  may,  and  if  required  by  any  parochial 
elector  of  the  district  or  any  duly  appointed  polling  agent  must,  put  to 
any  elector  at  the  time  of  his  applying  for  a  ballot  paper,  but  not 
afterwards,  the  following  questions  or  one  of  them,  and  no  other : 
(i.)  "  Are  you  the  person  entered  in  the  parochial  register  for  the 

parish  of    [or  for  such  and  such  a  ward]  as  follows  ?"  (k) 

(ii.)  "  Have  you  already  voted  at  the  present  election  of  urban 

district  councillors  for  the  urban  district  council  of    [in  this 

or  any  other  ward  (Z)  ]  ?  "  (m). 

A  person  required  to  answer  either  of  these  questions  must 
not  receive  a  ballot  paper  or  be  permitted  to  vote  until  he  has 
answered  it  (n). 

740.  Any  ballot-boxes,  fittings,  and  compartments  provided  by 
or  belonging  to  any  public  authority  for  any  election  (whether 
parliamentary,  county  council,  municipal,  or  other)  must  on  request, 
and  if  not  required  for  immediate  use  by  the  said  authority,  be 
lent  to  the  returning  officer  for  an  election  of  urban  district  coun- 
cillors, upon  such  conditions  and  either  free  of  charge  or,  except 

d)  Urban  District  Oouncillors  Election  Order,  1898,  r.  16. 
(e)  Ibid.,  r.  17. 
(/)  Ibid.,  r.  18. 

(g)  Ibid. 

(h)  Ibid. 

(i)  Ibid. 

(k)  Ibid.,  r.  19  (1)  (a).  The  wbole  entry  from  the  register  must  be  read  to  the 
voter. 

{I)  For  the  justification  of  this  question  in  relation  to  an  election  of  urban 
district  councillors,  see  note  (g),  p.  370,  ante. 

m)  Urban  District  Councillors  Election  Order,  1898,  r.  19  (1)  (b). 
7i)  Ibid.,  r.  19  (2). 
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in  the  prescribed  cases,  for  such  reasonable  charge  as  may  be     ^^ct.  2. 
prescribed  (0).  Municipal. 

741.  The  expenses  of  any  election  of  urban  district  councillors  Expenses, 
must  not  exceed  the  scale  fixed  by  the  county  council  (p). 

Save  as  above  appears,  the  law  relating  to  the  poll  at  an  election 
of  urban  district  councillors  is,  mutatis  mutandis  (q),  the  same  as  that 
which  obtains  in  an  election  of  county  councillors  (r). 

(v.)  Counting  the  Votes. 

742.  The  counting  of  the  votes  is  conducted  by  the  returning  Arrangements 

officer  (s).  for  counting, 

If  the  returning  officer  appoints  a  person  to  act  as  deputy  return- 
ing officer  for  the  district  as  regards  the  custody  and  opening  of 
the  ballot-boxes,  the  counting  and  recording  of  the  votes,  and  the 
declaration  of  the  number  of  votes  given  for  each  candidate,  and 
of  the  election  of  the  candidate  or  candidates  to  whom  the  largest 
number  of  votes  has  been  given,  the  person  so  appointed  has,  in 
addition  to  his  other  powers  and  duties,  all  the  powers  and  duties 
of  the  returning  officer  in  relation  to  such  matters  and  to  the 
decision  of  any  question  as  to  any  ballot  paper  and  otherwise  as 
to  the  ballot  papers  (t). 

If  polls  for  the  election  both  of  urban  district  councillors  and 
guardians  are  taken  together,  the  same  person  must  discharge  these 
duties  in  relation  to  both  elections  (a). 

The  votes  must  be  counted  in  the  district,  or  in  some  place  near 
thereto,  as  soon  as  practicable  after  the  close  of  the  poll  (&). 

743.  If  an  equality  of  votes  is  found  to  exist  between  any  Casting  vote 
candidates  and  the  addition  of  a  vote  would  entitle  any  of  such 
candidates  to  be  declared  elected,  the  returning  officer  or  deputy 
returning  officer  may,  if  a  parochial  elector  of  the  district,  give 

such  additional  vote  in  writing,  but  he  is  not  otherwise  entitled  to 
vote  at  the  election  (c).  If  the  returning  officer  votes  in  a  case  in 
which  he  is  not  entitled  to  vote,  there  being  no  equality  without  his 
vote,  and  then  votes  a  second  time  by  way  of  exercising  his  casting 
vote,  and  declares  the  candidate  for  whom  he  has  given  such  two 
votes  to  have  been  duly  elected,  that  candidate  will  be  unseated  on 
petition  (d).    If  in  such  a  case  the  returning  officer  or  deputy 


(0)  Local  Government  Act,  1894  (06  &  57  Vict.  c.  73),  s.  48  (6). 

(p)  Ibid.,  s.  48  (7)  By  the  same  sub-section  it  was  provided  that  "  If  at  the 
beginning  of  one  month  before  the  first  election  under  this  Act  a  county- 
council  have  not  framed  any  such  scale  for  their  county,  the  Local  Government 
Board  may  frame  a  scale  for  the  county,  and  the  scale  so  framed  shall  apply  to 
the  first  election,  and  shall  have  effect  as  if  it  had  been  made  by  the  county 
council,  but  shall  not  be  alterable  until  after  the  first  election." 

(q)  Urban  District  Councillors  Election  Order,  1898,  rr.  25,  26. 

(r)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  48. 

(s)  As  to  the  free  use  of  school-houses  etc.,  for  the  purpose,  see  p.  367,  ante. 

(t)  Urban  District  Councillors  Election  Order,  1898,  r.  20  (1). 

(a)  Ibid.,  r.  20  (2). 

{b)  Ibid.,  r.  20  (3). 

(c)  Ibid.,  r.  21. 

(d)  Brittain  v.  Ritchie  (1899),  43  Sol.  Jo.  532.     This  case  was  decided 
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Sect.  2.     returning  officer,  as  the  case  may  be,  is  not  a  parochial  elector  of 
Municipal,    the  district,  or  is  unwilling  to  vote,  he  must  determine  by  lot  which 
of  the  candidates  whose  votes  are  equal  is  to  be  elected  (e). 

744.  In  the  event  of  one  or  more  casual  vacancies  being  filled 
up  at  the  ordinary  election,  where  there  is  a  poll,  the  persons 
elected  by  the  fewest  votes  are  to  be  deemed  elected  to  fill  such 
vacancies.  Should  there  be  an  equality  of  votes  between  such 
persons  the  urban  district  council  must  determine  by  ballot  which 
of  such  persons  is  or  are  to  be  deemed  elected  to  fill  the  casual 
vacancy  or  vacancies.  If  the  persons  elected  to  fill  the  casual 
vacancies  will  hold  office  for  different  periods,  the  person  elected  by 
the  fewest  votes,  or  if  the  votes  are  equal  the  persons  selected  by  the 
urban  district  council  by  ballot  from  the  persons  so  elected,  are 
to  hold  office  for  the  shorter  period.  Where  there  is  no  poll  the 
person  or  persons  to  be  deemed  to  be  elected  to  fill  the  casual 
vacancy  or  vacancies  are  to  be  determined  by  the  urban  district 
council  by  ballot  (/). 

Subject  as  aforesaid,  the  law  as  to  counting  at  an  election  of 
urban  district  councillors  is,  mutatis  7nutandis  ig),  the  same  as  that 
relating  to  an  election  of  county  councillors  Qi) . 


Publishing 
the  result. 


(vi.)  Declaration  of  the  Result, 

745.  The  declaration  of  the  result  of  the  poll  is  to  be  in  the 
prescribed  form  or  in  a  form  to  the  like  effect  {%). 

The  returning  officer  or  deputy  returning  officer,  as  the  case 
may  be,  making  the  declaration,  must  forthwith  cause  a  copy  of 
it  to  be  affixed  on  the  front  of  the  building  in  which  the  votes 
have  been  counted.  If  the  declaration  is  made  by  a  deputy 
returning  officer  he  must  forthwith  send  it  to  the  returning 
officer  {k). 

The  returning  officer  must  prepare  and  sign  a  notice  of  the 
result  of  the  election  in  the  district,  or  in  all  the  wards  of  the 
district,  as  the  case  may  be,  and  must  by  such  notice  declare  to 
be  elected  or  to  be  deemed  to  be  re-elected  the  persons  who,  under 
the  rule  regulating  the  relation  of  nomination  to  election,  are  to  be 

specifically  upon  the  words  of  the  rule  in  question,  and  the  decision  gave 
rise  to  a  subsequent  action  in  which  the  successful  petitioner  sued  the  default- 
ing returning  officer  under  the  Municipal  Corporations  Act,  1882  (45_  &  46 
Vict.  c.  50),  s.  75,  for  "refusing  to  conduct  and  declare  the  election  as 
required  by  the  Act."  Lawrance,  J.,  gave  judgment  for  the  plaintiff  for 
£100,  being  the  maximum  amount  of  the  "fine  recoverable  by  action" 
spoken  of  in  that  section.  He  did  not  decide  whether  he  would  have  held  the 
defendant  liable  in  an  action  at  common  law  within  the  piinciple  of  Pickering 
v.  James  (1873),  L.  E.  8  C.  P.  489.  The  defendant  was  not  held  liable  to  forfeit 
the  additional  penal  sum  of  £100  spoken  of  in  the  Ballot  Act,  1872  (35  &  36 
Vict.  c.  33),  s.  11,  because  he  was  not  guilty  of  any  wilful  misfeasance,  or  any 
wilful  act  or  omission  in  contravention  of  the  Act  (Brittain  v.  Whitehorn  (1900), 
Times,  March  30). 

(e)  Urban  District  Councillors  Election  Order,  1898,  r.  21. 

(/)  Ibid.,  r.  22. 

(g)  Ibid.,  rr.  25,  26. 

(h)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  48. 
{i)  Urban  District  Councillors  Election  Order,  1898,  r.  23  (1). 
(k)  Ibid.,  r.  23  (2). 
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declared  to  be  elected  or  to  be  deemed  to  be  re-elected  without  a  poll     f'Ecx.  2. 
being  taken.    The  notice  is  to  be  in  the  prescribed  form  or  in  a  Municipal, 
form  to  the  like  effect  (l). 

The  returning  officer  must  cause  a  copy  of  the  notice  to  be 
suspended  in  the  board  room,  if  any,  of  the  urban  district  council, 
and  he  must  also  cause  public  notice  thereof  to  be  given.  The 
returning  officer  must  also  send  copies  of  the  notice  to  the  persons 
elected  or  deemed  to  be  re-elected  (m). 

Except  as  above  appears,  the  law  on  this  subject  is,  mutatis 
mutandis  (n),  the  same  as  in  an  election  of  county  councillors  (0). 

Sub-Sect.  10. — Election  of  the  Chairman  of  an  Urban  District  Council. 

746.  Every  urban  district  council  must  from  time  to  time  at  Method  of 
their  annual  meeting  (which  is  to  be  held  as  soon  as  may  be  con-  election, 
venient  after  15th  April  in  each  year)  either  appoint  one  of  their 

own  number  or  elect  some  other  person  from  outside  their  own 
number  to  be  chairman  for  one  year  at  all  meetings  at  which  he 
is  present  (p).  This  election  cannot  be  conducted  by  ballot,  for  the 
names  of  the  members  present  at  the  meeting,  as  well  as  of  those 
voting,  must  be  recorded  so  as  to  show  whether  each  vote  given 
was  in  favour  of  a  particular  candidate  or  against  him  {q). 

There  must  be  at  least  one-third  of  the  full  number  of  members 
present  at  the  meeting,  subject  to  this  qualification,  that  in  no  case 
is  a  larger  quorum  than  seven  members  to  be  required  (r). 

The  election  is  to  be  decided  by  a  majority  of  votes  of  the 
members  present  and  voting  on  the  matter  (s).  In  case  of 
an  equal  division  of  votes  the  chairman  has  a  second  or  casting 
vote  (t). 

747.  If  the  chairman  so  appointed  dies,  resigns,  or  becomes  Vacancy  in 
incapable  of  acting,  another  person  is  to  be  appointed  chairman  for  o^c^ 

the  period  during  which  the  person  so  dying,  resigning,  or  becoming 
incapable  would  have  been  entitled  to  continue  in  office,  and  no 
longer  (u).  If  the  chairman  is  absent  from  any  meeting  at  the 
time  appointed  for  holding  the  same,  the  members  present  must 
appoint  one  of  their  number  to  act  as  chairman  thereat  (v) . 

There  is  no  law  restricting  the  number  of  paid  assistants,  workers,  Paid  agents 
and  agents  which  it  is  permissible  for  a  candidate  for  the  office  of 
chairman  of  an  urban  district  council  to  employ,  nor  the  amount  of 


(Z)  Urban  District  Councillors  Election  Order,  1898,  r.  24  (1). 
(m)  Ibid.,  V.  24  (2).    As  to  publication  of  notice,  see  r.  30. 
(n)  Ibid.,  rr.  25,  26. 

(o)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  48. 
(p)  Ibid.,  s.  59  (1) ;  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  199,  and 
Scbed.  I.,  r.  3. 

iq)  Public  Healtb  Act,  1875  (38  &  39  Vict.  c.  55),  Scbed.  I.,  r.  6. 
(r)  Ibid.,x.  2. 
(s)  Ibid.,  r.  7. 

{t)  Ibid.,  r.  8.    The  law  as  to  the  casting  vote  is  quite  different  from  that 
which  prevails  in  the  case  of  an  election  of  councillors  ;  see  p.  373,  ante, 
[u)  Ibid.,  V.  4. 
[v)  Ibid,,  r.  6. 
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Sect.  2.  money  which  it  is  permissible  for  such  a  candidate  to  expend  in 
Municipal,    remunerating  such  paid  assistants,  workers,  and  agents  (x). 

748.  Any  urban  district  council  other  than  a  borough  council 
may,  if  they  think  fit,  appoint  a  vice-chairman  to  hold  office  during 
the  term  of  office  of  the  chairman,  and  the  vice-chairman  will  in  the 
absence,  or  during  the  inability,  of  the  chairman  have  the  powers 
and  authority  of  the  chairman  (y).  There  is  no  power  to  appoint  a 
vice-chairman  from  outside,  as  may  be  done  in  the  case  of  a  board 
of  guardians  (^). 

749.  The  council  from  time  to  time  make  their  own  regulations 
with  respect  to  the  summoning,  notice,  place,  management,  and 
adjournment  of  their  meetings  and  with  respect  to  the  transaction 
and  management  of  their  business  (a).  These  regulations  must 
be  duly  observed,  or  the  election  may  be  avoided  by  reason  of  the 
irregularity  (&). 

Sub-Sect.  11, — Election  of  Councillors  of  a  Rural  District  Council. 
(i.)  Preliminary. 

Method  of  750.  Ordinary  elections  and  bye-elections  of  rural  district  coun- 
election.  ciUors  take  place  in  the  same  circumstances  as  those  of  urban 
district  councillors,  their  term  of  office  and  its  conditions  being, 
mutatis  mutandis,  the  same  (c).  The  candidates  must  be  persons 
duly  qualified  by  law  {d),  and  the  expression  "  candidate  "  bears  the 
same  meaning  as  in  an  election  of  the  councillors  of  a  municipal 
corporation  (e). 

Except  as  hereinafter  appears,  the  conduct  of  the  election  is  also, 
mutatis  mutandis,  subject  to  the  same  laws(/). 


{x)  Local  Governinent  Act,  1894  (56  &  57  Vict.  c.  73),  s.  48  (3)  (b),  contrast 
this  -with  the  case  of  a  candidate  for  the  oflBce  of  chairman  of  a  county  council, 
•who  may  not  spend  any  money  ■whatsoever  on  his  election ;  see  p.  3fcO,  ante. 

(y)  Local  Government  Act,  1894  (56  &  57  Yict.  c.  73),  s.  59  (2). 

(z)  See  p.  393,  j)ost. 

(a)  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  Sched.  I.,  r.  1. 

{b)  Bohson  v.  Fussy  (1831),  7  Bing.  305.  This  is  not  an  election  case,  but 
it  is  cited  to  show  the  result  of  irregularity  "with  regard  to  such  matters  as 
notices  of  meetings  etc.  In  justification  of  an  assault  the  defendants  pleaded 
that  they  were  "duly  assembled"  as  a  select  vestry,  and  "extruded"  the 
plaintiff,  -who  was  an  intruder,  and  not  a  select  vestryman  at  all.  The  plaintiff 
showed  that  one  Dibbs,  who  was  a  select  vestryman,  had  not  received  due 
notice  of  the  meeting  in  question  ;  and  by  reason  of  this  irregularity  the  justifi- 
cation of  the  assault  upon  the  plaintiff  was  held  to  have  failed.  It  seems  clear 
that  d  fortiori  an  election  of  chairman  held  in  similar  circumstances  would  be 
avoided. 

fc)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  ss.  20,  24  (4). 
Id)  See  title  Local  Goveenment. 
(e)  See  p.  339,  ante. 

If)  See  Eural  District  Councillors  Election  Order,  1898,  Stat.  E.  &  0.  Eev., 
Vol.  IV.,  District  Council,  England,  p.  46,  applicable  to  the  case  of  rural 
district  councillors.  All  the  rules  of  that  order  not  referred  to  in  this  sub-section 
are  substantially  the  same  as  those  given  above,  pp.  361 — 'SI 5,  ante,  in  dealing  with 
the  election  of  urban  district  councillors.  The  sections  which  are  cited  in  the 
present  sub-section  refer  to  those  matters  which  necessarily  had  to  be  separately 
dealt  with  in  considering  the  election  of  a  different  body. 


vice- 
chairman. 


Conduct  of 
business. 
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751.  The  election  takes  place  in  each  parish  within  the  district,      Sect.  2. 
a  different  returning  officer  officiating  in  each  parish  {g).  MunicipaL 

The  clerk  to  the  rural  district  council  of  the  rural  district  in  Returning 
which  the  parish  is  situate  or  with  which  it  is  co-extensive  is  to  be  officer, 
the  returning  officer,  or  if  there  is  more  than  one  such  clerk,  then  the 
person  who  acts  as  such  clerk  for  the  purposes  of  public  health  (h). 
If  the  clerk  is  unwilling  to  act  as  returning  officer,  or  if  the  office 
of  clerk  is  vacant  at  the  time  when  any  duty  relative  to  the  election 
has  to  be  performed  by  the  returning  officer,  or  if  the  clerk  from 
illness  or  other  sufficient  cause  is  unable  to  perform  such  duty,  the 
rural  district  council  must  appoint  some  other  person  to  act  as 
returning  officer  or  to  perform  such  of  the  duties  of  the  returning 
officer  as  then  remain  to  be  performed  as  the  case  may  be,  but  the 
same  person  must  in  all  cases  be  the  returning  officer  at  the  election 
of  the  rural  district  councillors  and  of  any  parish  councillors  to  be 
elected  at  the  same  date  in  the  parish  (i). 

The  returning  officer  must  appoint  some  place  within  the  union 
or  rural  district  in  which  the  parish  is  situate  as  an  office  for 
the  purpose  of  the  election  (k). 

The  returning  officer  may,  in  writing,  appoint  a  fit  person  to  be 
his  deputy  for  all  or  any  of  the  purposes  relating  to  the  election, 
and  he  must  appoint  such  a  deputy  in  the  ease  and  for  the  purposes 
of  counting  and  recording  the  votes.  A  deputy  returning  officer 
has  all  the  powers,  duties,  and  liabilities  of  the  returning  officer 
in  relation  to  the  matters  in  respect  of  which  he  is  appointed  as 
deputy  (Z). 

The  same  person  is  to  act  as  dej)uty  returning  officer  in 
respect  of  the  election  both  of  rural  district  councillors  and  of 
any  parish  councillors  to  be  elected  at  the  same  date  in  the 
parish  (m). 

752.  The  day  of  the  election  is  in  the  case  of  the  ordinary  Day  of 
election  of  rural  district  councillors  in  any  year  to  be  the  first  election. 
Monday  in  April,  or  if  that  is  Easter  Monday,  the  last  Monday  in 
March ;  or  in  either  case,  such  other  day,  not  being  earlier  than 

the  preceding  Saturday  or  later  than  the  following  Wednesday,  as 
may  for  special  reasons  be  fixed  by  the  county  council.  At  elections 
to  fill  casual  vacancies,  if  not  held  at  the  time  of  the  ordinary 
elections,  the  day  of  election  is  to  be  such  day  as  may  be  fixed  by 
the  clerk  to  the  district  council  in  the  manner  prescribed  for  the 
case  of  urban  district  councillors  (n). 

The  day  of  election  of  rural  district  councillors  in  the  parish  and 


g)  Tliis  is  to  be  inferred  from  what  follows. 

h)  Eural  District  Councillors  Election  Order,  1898,  r.  1  (1).  The  reference 
is  to  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  190,  by  which  oflacers 
of  rural  authorities  are  appointed  for  purposes  relating  to  public  health,  with 
an  option  to  the  clerk  of  the  union  to  take  over  additional  duties  in  this  con- 
nection or  to  leave  such  duties  to  an  assistant  to  be  appointed  ad  hoc. 

{i)  Eural  District  Councillors  Election  Order,  1898,  r.  1  (2). 

(k)  Ihid.,  r.  1  (3). 

m  lUd.,  r.  1  (4). 

\m)  Ihid.,  r.  1  (5). 

{n)  Ibid.,  r.  2  (1),  and  Sched.  I. 
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Sect.  2.  ^j^g  ^g^y  election  of  any  parish  councillors  to  be  elected  on  the 
Municipal,    same  date  in  the  parish  is  to  be  the  same  (o). 

Arrangements      753.  If  the  parish  is  divided  into  polling  districts  for  the  election 
electi  ^^^^^^h^  of  county  councillors  or  of  parish  councillors,  the  whole  of  each 
that ^of  parish  ^"9^  district  being  comprised  in  the  parish,  and  the  lists  of  paro- 
counciilors.     chial  electors  are  made  out  in  separate  parts  for  such  districts,  each 
district  will  be  a  polling  district  for  the  election  of  rural  district 
councillors  (p).    If  the  parish  is  not  so  divided,  but  is  divided  into 
wards  for  the  election  of  parish  councillors,  each  ward  will  be  a 
polling  district  for  the  election  of  rural  district  councillors  (q). 

If  neither  of  the  above-stated  conditions  applies  to  the  parish,  the 
returning  officer  may,  if  he  thinks  fit,  divide  the  parish  into  polling 
districts  for  the  election  of  rural  district  councillors,  but  each 
district  must  consist  of  an  area  for  which  a  separate  list  of  paro- 
chial electors  will  be  available ;  but  it  is  provided  that  the  parish 
must  not  be  divided  into  polling  districts  if  the  population  thereof, 
according  to  the  census  last  published,  is  not  three  hundred  or 
upwards  (r). 

The  polling  districts  for  the  election  of  rural  district  councillors 
and  of  any  parish  councillors  to  be  elected  at  the  same  date  in  the 
parish  must  be  the  same  (s). 

(ii.)  Nomination, 

Nomination  754.  The  nomination  paper  must  state  the  name  of  the  parish  or 
papers.  other  area  for  which  the  candidate  is  nominated,  the  surname  or 

other  name  or  names  in  full  of  the  candidate,  and  his  place  of  abode 
and  description,  and  whether  he  is  qualified  as  a  parochial  elector  of 
some  parish  within  the  poor  law  union  in  which  the  rural  district 
or  the  part  of  the  rural  district  containing  the  parish  or  other 
area  is  comprised,  or  by  having  during  the  whole  of  the  twelve 
months  preceding  the  election  resided  in  the  union,  or  by  being 
qualified  to  be  a  councillor  for  a  borough  wholly  or  partly  situate 
within  the  union.  It  must  be  signed  by  two  parochial  electors 
of  the  parish  or  other  area,  as  proposer  and  seconder,  and  no  more, 
and  must  state  their  respective  places  of  abode.  It  must  be  in 
the  prescribed  form  or  in  a  form  to  the  like  effect  (0- 

Notice  of  755.  Not  later  than  the  Saturday  after  the  day  of  election  in  the 

nominations,  gg^gg  ordinary  election,  and  not  later  than  the  day  after  the  last 
day  for  the  receipt  of  nomination  papers  in  the  case  of  an  election  to 
fill  casual  vacancies,  the  returning  officer  must  make  out  a  statement 

(o)  Eural  District  Councillors  Election  Order,  1898,  r.  2  (2). 
[p)  lUd.,  r.  12  (1)  (a). 
[q)  Ibid.,  r.  12  (1)  (b). 
(rj  Ibid.,  r.  12  (1)  (c). 

(s)  Ibid.,  r.  12  (1)  (d).  Save  as  above  appears,  the  law  as  to  all  preliminary 
matters  is  the  same  as  in  the  case  of  the  election  of  urban  district  councillors 
and  the  rules  of  the  Urban  District  Councillors  Election  Order,  1898  (see  pp.  361 
— 364,  ante),  apply,  mutatis  mutandis,  to  the  case,  though  the  numbering  of  the 
rules  is  slightly  different. 

(<)  Eural  District  Councillors  Election  Order,  1898,  r.  4  (2).  A  nomination 
paper  at  an  election  of  rural  district  councillors  is  not  invalid  by  reafeon  of  its 
having  been  signed  by  the  proposer  and  seconder  before  the  name  of  the 
candidate  was  filled  in  {Cox  v.  Bavies,  [1898]  2  Q.  B.  202). 
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in  the  prescribed  form,  or  in  a  form  to  the  like  effect,  containing 
the  names,  places  of  abode,  and  descriptions  of  the  persons  nomi- 
nated as  rural  district  councillors  for  the  parish  or  the  several 
parishes  for  which  the  election  is  to  be  held,  and  also  containing  a 
notice  of  his  decision  as  regards  each  candidate  as  to  whether  he 
has  been  nominated  by  a  valid  nomination  paper  or  not.  He  must 
forthwith  cause  a  copy  thereof  to  be  suspended  in  the  board  room  of 
the  guardians  of  the  poor  law  union  in  which  any  of  those  parishes 
are  situate,  and  another  to  be  fixed  on  the  principal  external  gate 
or  door  of  every  workhouse  of  such  union,  and  if  the  board  room  of 
the  guardians  is  not  situate  at  any  such  workhouse,  on  the  external 
gate  or  door  of  the  building  in  which  the  board  room  is  comprised  (a). 

(iii.)  The  Poll 

756.  If  the  parish  is  divided  into  polling  districts,  each  parochial  Voting  in 
elector  must  give  his  vote  in  the  polling  district  in  which  the  pro-  ^°g^j.^^g 
perty  in  respect  of  which  he  is  entitled  to  vote  is  situate,  and  if  it  is 
situate  in  more  than  one  polling  district,  he  may  vote  in  any  one 

(but  in  one  only)  of  the  polling  districts  in  which  it  is  situate  (b). 
If  the  parish  is  divided  into  wards  for  the  election  of  rural  district 
councillors  the  above  rules,  except  as  otherwise  provided,  apply  to 
each  of  such  wards  as  if  it  were  a  parish.  But  it  is  provided  that, 
if  the  parish  is  so  divided,  an  elector  is  not  permitted  to  vote 
in  more  than  one  ward,  and  that  any  sum  chargeable  to  any 
ward  must  be  charged  to  the  parish  in  which  the  ward  is  situate 
and  must  be  raised  accordingly  (c) . 

757.  The  returning  officer,  or  some  person  appointed  by  him  Presiding 
for  the  purpose,  must  preside  at  each  polling  station.    The  person  officers, 
presiding  at  any  polling  station  is  to  be  called  the  presiding  officer. 

But  it  is  provided  that  at  any  polling  station  the  same  person  is 
to  act  as  presiding  officer  for  the  election  of  rural  district  councillors 
and  of  any  parish  councillors  to  be  elected  at  the  same  date  in  the 
parish,  and  that  in  making  appointments  under  this  rule  the 
returning  officer  must,  as  far  as  practicable,  secure  the  services 
of  suitable  persons  resident  in  the  parish,  so  as  to  diminish 
expense  {cl). 

758.  If  an  election  of  rural  district  councillors  and  of  any  parish  Ballot-boxes 
councillors  is  held  in  the  parish  at  the  same  date,  one  ballot-box  ^t^- 
may,  if  the  returning  officer  thinks  fit,  be  used  for  the  two  elec- 
tions; but  if  separate  ballot-boxes  are  used  for  the  two  elections 


(a)  Eural  District  Councillors  Election  Order,  1898,  r.  8.  Save  as  above 
appears,  _  the  law  as  to  nomination  is  the  same  as  in  the  case  of  the  election  of 
urban  district  councillors,  and  the  rules  of  the  Urban  District  Councillors 
Election  Order,  1898  (see  pp.  364 — 368,  ante),  apply,  mutatis,  mutandis  to  the 
case,  though  the  numbering  of  the  rules  is  slightly  different.  The  dates  of 
the  different  proceedings  are  arranged  in  a  table  based  upon  the  same  principle 
as  obtains  in  the  Urban  District  Councillors  Election  Order,  which  will  be  found 
in  Sched.  I.  of  the  Rural  District  Councillors  Election  Order,  1898. 

(b)  Eural  District  Councillors  Election  Order,  1898,  r.  12  (2).  See  note  {g), 
p.  370,  ante. 

(c)  Ibid.,  r.  29.    See  note  (y),  p.  370,  ante, 
{d)  Ibid.,  r.  15. 
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Expenses. 


Parish  in 
adjoining 
counties. 


Questions  to 
electors. 


respectively,  no  vote  for  any  rural  councillor  is  to  be  rendered 
invalid  by  the  ballot  paper  being  placed  in  the  box  intended  for 
the  reception  of  ballot  papers  for  parish  councillors  (e). 

The  ballot  papers  used  at  the  election  of  rural  district  councillors 
for  the  parish  must  be  of  a  different  colour  from  that  of  any  ballot 
papers  used  in  the  election  of  parish  councillors  held  in  the  parish 
at  the  same  date  (/). 

759.  Any  sum  which  may  be  payable  to  the  returning  officer  in 
respect  of  his  services  in  taking  a  poll  in  the  parish,  or  in  respect 
of  expenses  incurred  in  relation  to  such  poll,  must  be  defrayed  by 
the  rural  district  council  of  the  district,  and  must  be  charged  to  the 
parish  in  their  accounts,  and  must  be  raised  in  like  manner  as  any 
sums  payable  by  the  parish  in  respect  of  the  general  expenses  of 
the  rural  district  council  (^f). 

Any  other  sum  which  may  be  payable  to  the  returning  officer  in 
respect  of  his  services  in  the  conduct  of  the  election,  or  in  respect  of 
expenses  incurred  in  relation  to  the  election,  must  be  defrayed  by 
the^  rural  district  council  of  the  district,  and  must  be  charged  in 
their  accounts  as  follows  :  (i.)  if  the  election  is  the  ordinary 
election,  as  general  expenses ;  and  (ii.)  in  case  of  any  such  election 
not  held  at  the  time  of  the  ordinary  election,  to  the  parish ;  in  which 
case  any  such  sum  is  to  be  raised  in  like  manner  as  any  sums 
payable  by  the  parish,  in  respect  of  the  general  expenses  of  the 
rural  district  council :  provided  that  where  any  such  sum  is  payable 
in  respect  of  two  or  more  parishes,  the  same  is  to  be  apportioned 
between  them  according  to  the  number  of  parochial  electors  registered 
in  such  parishes  respectively  (h). 

If  a  poll  for  the  election  of  rural  district  councillors  and  of  any 
parish  councillors  is  taken  at  the  same  date  in  the  parish,  one  half 
of_  any  expenses  which  may  be  payable  in  respect  of  the  two  polls 
jointly,  including  the  remuneration  of  any  officers  employed  in  the 
conduct  thereof,  is  to  be  deemed  to  have  been  incurred  in  relation 
to  the  poll  for  the  election  of  rural  district  councillors,  and  is  to  be 
defrayed  accordingly  (i). 

760.  If  the  parish  is  situate  in  more  than  one  administrative 
county,  it  will  for  the  purposes  of  the  election  be  deemed  to  be  wholly 
situate  in  the  county  which  according  to  the  census  last  published 
contains  the  larger  part  of  the  population  ( j). 

761.  If  the  parish  is  united  with  any  other  parish  for  the  election 
of  rural  district  councillors,  the  questions  which  the  presiding  officer 


(e)  Eural  District  Councillors  Election  Order,  1898,  r.  24  (b). 
(/)  Ihid.,  r.  24  (c). 
{g)  Ibid.,  r.  27  (1). 
(/i)  Ibid.,  r.  27  (2). 

(i)  Ibid.,  r.  27  (3).  If  the  parish  is  united  with  any  other  parish  for  the 
election  of  rural  district  councillors,  the  parishes  must  be  regarded  as  forming 
the  parish  (ibid.,  r.  30  (1)  ),  but  any  sum  which  would  be  charged  to  the  united 
parishes  must  be  divided  between  them  in  proportion  to  the  number  of  parochial 
electors  registered  in  such  parishes  respectively,  and  are  to  be  raised  accordingly 
(ibid.,  r.  30  (3) ). 

(;•)  Ibid.,  r.  28. 
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may,  and  if  required  by  any  parochial  elector  or  any  polling     Sect.  2. 
agent  must,  put  to  any  elector  shall  be  as  follows :  "  Are  you  Municipal, 
the  person  entered  in  the  parochial  register  for  one  of  the  united 

parishes,  namely,  the  parish  of    as  follows  [read  the  wliole 

entry  from  the  register]?"  "Have  you  already  voted  at  the  present 
election  of  rural  district  councillors  in  either  of  such  united 
parishes,  or  in  any  other  parish  or  ward  in  the  rural  district 
of  ?"  {k). 

(iv.)  Counting  the  Votes. 

762.  The  returning  officer,  when  he  does  not  act  as  a  presiding  Arrangements 
officer  at  any  polling  station  for  the  parish,  must  appoint  the  foi'ti^? 
presiding  officer,  or  some  one  of  the  presiding  officers,  to  act  as  '^'^^^  °' 
deputy  returning  officer  for  the  parish,  as  regards  the  custody  and 

opening  of  the  ballot-boxes,  the  counting  and  recording  of  the  votes, 
and  the  declaration  of  the  number  of  votes  given  for  each  candidate 
and  of  the  election  of  the  candidate  or  candidates  to  whom  the 
largest  number  of  votes  has  been  given.  The  person  so  appointed 
will,  in  addition  to  his  other  jDOwers  and  duties,  have  all  the  powers 
and  duties  of  the  returning  officer  in  relation  to  the  decision  of  any 
question  as  to  any  ballot  paper  and  otherwise  as  to  the  ballot 
papers.  If  the  parish  is  divided  into  wards  for  the  election  either 
of  rural  district  councillors  or  of  parish  councillors,  but  not  for 
both  elections,  or  if  the  parish  is  so  divided  for  both  elections  and 
the  wards  are  not  the  same  for  both  elections,  one  deputy  returning 
officer  must  act  for  this  purpose  for  the  whole  of  the  parish  (I). 

(v.)  Declaration  of  the  Result. 

763.  The  returning  officer  must  prepare  and  sign  in  duplicate  a  Notice  of 
notice  of  the  result  of  the  elections  in  all  the  parishes  in  the  district  result, 
for  which  elections  are  held,  and  must  by  such  notice  declare  to  be 
elected  or  to  be  deemed  to  be  re-elected  the  persons  who  are  to  be 
declared  to  be  elected  or  to  be  deemed  to  be  re-elected  without  a 

poll  being  taken.  The  notice  must  be  in  the  prescribed  form  or  in 
a  form  to  the  like  effect  {m).  One  of  these  notices  must  be  sent  by 
the  returning  officer,  as  early  as  practicable,  to  the  clerk  of  the  rural 
district  council  and  the  other  to  the  clerk  to  the  guardians  of  the 
union  comprising  the  rural  district  or  the  part  of  a  rural  district, 
and  copies  of  the  notice  are  to  be  sent  by  the  returning  officer  -to 
the  persons  elected  or  deemed  to  be  re-elected  (11). 


(Jc)  Eural  District  Councillors  Election  Order,  189S,  r.  30  (2).  Save  as  above 
appears,  the  law  as  to  the  poll  is  the  same  as  in  the  case  of  urban  district  coun- 
cillors, and  the  Urban  District  Councillors  Election  Order,  1898  (see  pp.  368 — 
373,  ante),  applies,  mutatis  mutandis,  to  the  case,  though  the  numbering  of  the 
rules  is  slightly  different. 

(Z)  Eural  District  Councillors  Election  Order,  1898,  r.  19  (1).  Save  as  above 
appears,  the  law  as  to  the  counting  of  the  votes  is  the  same  as  in  the  case  of 
urban  district  councillors,  and  the  rules  of  the  Urban  District  Councillors 
Election  Order,  1898  (see  pp.  373,  374,  ante),  apply  mutatis  mutandis,  though 
the  numbering  of  the  rules  is  slightly  different. 

{m)  Eural  District  Councillors  Election  Order,  1898,  r.  23  (1),  and  Sched.  11. 
For  meaning  of  "  deemed  to  be  elected,"  see  p.  367,  ante. 

(n)  Ibid.,  r.  23  (2). 
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The  returning  officer  must  also  send  a  sufficient  number  of  copies 
of  the  notices  to  the  overseers  of  all  the  parishes  in  the  rural 
district  for  which  elections  are  held,  and  the  overseers  of  any  such 
parish  must  cause  pubhc  notice  to  be  given  thereof  by  posting  the 
same  on  or  near  the  principal  door  of  each  church  and  chapel  in 
the  parish  and  in  some  conspicuous  place  or  places  within  the 
parish  (o). 

Stjb-Sect.  12. — Election  of  the  Chairman  and  Vice- Chairman  of  a  Eural 

District  Council. 

764.  The  law  as  to  the  election  of  the  chairman  and  vice- 
chairman  of  a  rural  district  council  is  the  same  as  in  the  case 
of  the  chairman  and  vice-chairman  of  an  urban  district  council  {p). 

Sub-Sect.  13. — Election  of  the  Councillors  of  a  Parish  Council. 
(i.)  Preliminary. 

765.  There  are  no  "bye-elections"  by  the  electors  generally  in 
the  case  of  councillors  of  a  parish  council,  all  casual  vacancies 
among  parish  councillors  being  filled  from  time  to  time  as  they 
arise  by  the  council  itself  {q).  There  is,  therefore,  only  one  annual 
election  of  the  councillors  of  a  parish  council  to  be  considered,  which 
takes  place  at  a  parish  meeting  or  at  a  poll  consequent  thereon  (r). 
The  candidates  must  be  persons  duly  qualified  by  law  (s),  and  the 
expression  "  candidate"  bears  the  same  meaning  as  in  an  election 
of  the  councillors  of  a  municipal  corporation  {t). 

766.  The  office  of  returning  officer  is  held  by  the  same  person 
who  holds  the  office  in  the  case  of  an  election  of  rural  district 
councillors  {u).  But  in  the  case  of  a  parish  council  election  the 
clerk  of  the  rural  district  council  or  the  acting  clerk  must  as  early  as 
practicable  give  notice  to  the  clerk  of  the  parish  council,  or,  if  there 
is  no  such  clerk  to  the  overseers  of  the  parish,  as  to  whether  he 
himself  will  act  as  returning  officer  or  whether  some  other  person 
has  been  appointed,  and,  if  so,  as  to  the  name  of  such  person  {x). 

But  here  the  returning  officer  has  not  in  all  cases  quite  the  same 
responsibility  as  in  the  elections  hitherto  considered,  because  all 
questions  relating  to  the  nomination  of  candidates  for  the  office 
of  parish  councillors  are  decided  at  the  parish  meeting  without  his 

(o)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  59.  The  vice- 
chairman  must  not  be  elected  from  outside  tlie  council,  as  may  be  done  in  the 
case  of  a  board  of  guardians ;  see  p.  393,  post. 

(p)  Eural  District  Councillors  Election  Order,  1898,  r.  23  (3).  Save  as  above 
stated,  the  law  as  to  the  declaration  of  the  result  is  the  same  as  in  the  case  of 
urban  district  councillors,  and  the  rules  of  the  Urban  District  Councillors 
Election  Order,  1898  (see  pp.  368 — 373,  ante),  apply  mutatis  mutandis,  though 
the  numbering  of  the  rules  is  slightly  different. 

(q)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  47  (4). 

fr)  Ibid.,  s.  48  (1). 

h)  See  title  Local  Government. 

(t)  See  p.  339,  ante. 

(u)  See  pp.  377  et  seq.,  ante. 

(x)  Parish  Councillors  Election  Order,  1901,  Stat.  E.  &  O.  Eev.,  Vol.  IX., 
Parish  Council  and  Parish  Meeting,  England,  p.  77,  r.  20  (3).  The  rest  of  r.  20 
of  this  order,  providing  as  to  who  is  to  be  the  returning  officer,  is  the  same  as 
the  Eural  District  Councillors  Election  Order,  1898,  r.  1. 
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assistance,  as  will  be  presently  described,  and  even  contested  ^^ct.  2. 

elections  are  often  similarly  dealt  with.    But  the  returning  officer  Municipal, 

must  hold  a  poll,  when  a  poll  is  demanded,  for  the  election  of  ~ 
parish  councillors  under  circumstances  presently  to  be  stated  (a). 

767-  The  parish  meeting  for  the  ordinary  election  of  parish  Parish 
councillors  must  be  held  on  the  first  Monday  after  the  10th  of  meeting. 
March,  or  if  the  first  Monday  in  April  is  Easter  Monday,  the  first 
Monday  after  the  Brd  of  March,  or  in  either  case  such  other  day, 
not  being  earlier  than  the  preceding  Saturday  or  later  than  the 
following  Wednesday,  as  may  for  special  reasons  be  fixed  by  the 
county  council  (h). 

The  meeting  must  be  held  at  such  an  hour,  not  being  earlier 
than  six  o'clock  in  the  evening,  as  may  be  fixed  by  the  chairman  of 
the  parish  council  (c). 

768.  The  chairman  of  the  parish  council  must  sign  and  publish  Notice  of 
public  notice  of  the  parish  meeting  by  posting  the  same  on  or  near  i^eetmg. 
the  principal  door  of  each  church  and  chapel  in  the  parish,  and  in 

some  conspicuous  place  or  places  within  the  parish  (d),  not  less  than 
seven  clear  days  before  the  day  for  the  meeting,  and  such  notice 
must  be  in  the  prescribed  form  or  in  a  form  to  the  like  effect  (e). 

If  the  chairman  of  the  parish  council  from  illness  or  other 
sufficient  cause  is  unable  to  discharge  these  duties  they  must  be 
discharged  by  the  clerk  to  the  parish  council,  or  if  there  is  no  such 
clerk  by  the  overseers  of  the  parish  (/), 

(ii.)  Nomination  of  the  Candidates  and  other  Proceedings  relating  to  the 
Election  at  the  Parish  Meeting. 

769.  The  returning  officer  must  provide  nomination  papers  and  Nomination 
must  furnish  the  clerk  to  the  parish  council,  or  if  there  is  no  such  papers, 
clerk  the  overseers,  with  a  supply  thereof.    Any  parochial  elector 

may  obtain  nomination  papers  from  either  the  returning  officer  or 
from  the  clerk  to  the  parish  council  or  the  overseers,  as  the  case 
may  be,  free  of  charge  {g). 

The  nomination  paper  must  state  the  surname  and  the  other 
name  or  names  in  full  of  the  candidate,  and  whether  he  is  qualified 
as  a  parochial  elector  or  by  residence.  It  must  be  signed  by  two 
parochial  electors  of  the  parish,  or,  if  the  parish  is  divided  into 
wards,  of  the  ward,  as  proposer  and  seconder,  and  no  more,  and 
must  state  their  respective  places  of  abode.  It  must  be  in  the 
prescribed  form  or  in  a  form  to  the  like  effect  Qi), 

The  name  of  more  than  one  candidate  must  not  be  inserted  in 
any  one  nomination  paper  {%). 


(a)  See  pp.  386  et  seq.,  post. 

(b)  Parish  Councillors  Election  Order,  1901,  r.  1  (1). 

(c)  Ibid.,  r.  1  (2). 

(d)  Ibid.,  r.  41. 

(e)  Ibid.,  r.  2. 
(/)  Ibid.,  r.  3. 
(g)  I  bid.,  X.  4. 
h)  Ibid.,  V.  5  (2). 
(i)  Ibid.,  r.  5  (3). 
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Sect.  2.  ^.ny  parochial  elector  of  the  parish  may  sign  as  many  nomination 
Municipal,  papers  as  the  number  of  parish  councillors  to  be  elected,  but  no 
more.  But  if  the  parish  is  divided  into  wards  for  the  election  of 
parish  councillors,  a  parochial  elector  must  not  sign  nomination 
papers  for  more  than  one  ward,  and  must  not  sign  a  larger  number 
of  nomination  papers  than  the  number  of  parish  councillors  to  be 
elected  for  the  ward  (k). 

If  any  parochial  elector  signs  a  larger  number  of  nomination 
papers  than  the  number  of  parish  councillors  to  be  elected  for  the 
parish  or  ward,  such  of  the  nomination  papers  signed  by  him  as 
are  first  received  by  the  chairman  of  the  meeting  up  to  the  number 
of  parish  councillors  to  be  so  elected  are  alone  to  be  valid  (l). 

Handing  in  770.  The  chairman  must  ask  at  the  meeting  that  nomination 
papers.         papers  be  handed  in  to  him,  and  they  must  be  handed  in  accordingly. 

He  must  number  them  in  the  order  in  which  they  are  received  by 
him ;  and  the  first  valid  nomination  paper  received  by  him  for  a 
candidate  is  to  be  deemed  to  be  the  nomination  of  that  candidate  (m). 

If  the  chairman  is  nominated  for  election  and  he  does  not 
forthwith  withdraw  his  candidature,  he  must  call  upon  the  meeting 
to  elect  some  other  person  as  chairman.  The  meeting  must  forth- 
with proceed  to  elect  some  other  person  as  chairman  of  the  meet- 
ing, and  as  soon  as  such  other  person  is  elected  he  will  become 
chairman  of  the  meeting,  and  the  original  chairman  must  vacate 
the  chair  (w). 

When  it  appears  to  the  chairman  that  all  the  nomination  papers 
have  been  handed  in,  and  not  less  than  fifteen  minutes  have  elapsed 
since  he  took  the  chair,  he  must  state  to  the  meeting  the  names  of 
the  candidates  in  the  alphabetical  order  of  their  surnames,  and  also 
their  places  of  abode  and  descriptions,  and  the  names  and  places  of 
abode  of  their  proposers  and  seconders.  Before  making  such  state- 
ment the  chairman  must,  as  regards  each  candidate,  decide  whether 
he  has  been  nominated  by  a  valid  nomination  paper  (o). 

After  such  statement  has  been  made,  no  other  nomination  papers 
are  to  be  received,  except  in  the  event  of  withdrawals  of  candidates 
presently  to  be  mentioned  and  in  the  circumstances  to  be  stated  in 
that  connection  (p). 

The  decision  of  the  chairman  that  a  nomination  paper  is  valid — 
that  is  to  say,  that  it  has  been  properly  filled  up  and  signed  by  two 
parochial  electors — is  final,  and  cannot  be  questioned  in  any  proceed- 
ing whatever  (q).  If  the  chairman  decides  that  a  nomination  paper 
is  invalid  he  must  forthwith  put  a  note  on  the  nomination  paper 
to  this  effect,  stating  the  grounds  of  his  decision,  and  must  sign 
such  note  and  state  the  effect  of  it  to  the  meeting  (?•)• 


{Jc)  Parisli  Councillors  Election  Order,  1901,  r.  5  (4). 

{I)  Ibid.,  r.  5  (5).    Compare  Burgoyne  v.  Collins  (1882),  8  Q.  B.  D.  450,  for 
the  principle  of  this  rule, 
(m)  Ihid.,  r.  6. 
(n)  Ihid,,  r.  7. 
(o)  lUd.,  r.  8  (1). 
Ip)  Ihid. 
(q)  Ihid. 

(r)  Ibid.,  r.  8  (2). 
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After  making  the  statement  as  to  the  candidates,  their  proposers     Sect.  2. 
and  their  seconders  above  referred  to,  the  chairman  must  give  Municipal, 
opportunity  for  putting  questions  to  such  of  the  candidates  as 
have  been  duly  nominated  and  are  present  at  the  meeting,  and  for 
receiving  explanations  from  them  (s). 

771.  Before  the  names  of  the  candidates  are  put  to  the  meeting,  withdrawal 
or  if  under  circumstances  presently  to  be  stated  the  names  are  not  of  candidates, 
required  to  be  put  to  the  meeting,  before  the  chairman  declares  the 

names  of  the  candidates  elected  any  candidate  may  withdraw  his 
candidature  (t).  Any  such  withdrawal  must  be  in  writing  signed  by 
the  candidate,  and  must  be  handed  to  the  chairman ;  or  if  the  candi- 
date is  present  at  the  meeting  he  may,  by  word  of  mouth,  declare 
that  he  withdraws  his  candidature,  and  the  chairman  must  there- 
upon write  "candidature  withdrawn"  on  the  back  of  the  nomina- 
tion paper,  and  the  candidate  must  sign  his  name  or  initials 
thereto  (a).  Except  as  aforesaid,  no  candidature  is  to  be  with- 
drawn at  the  meeting  (6). 

If  by  such  withdrawals  the  number  of  candidates  is  reduced 
below  the  number  of  persons  to  be  elected,  the  chairman  must,  if 
desired  by  any  parochial  elector  present  at  the  meeting,  allow  a 
reasonable  time  at  the  meeting  during  which  further  nomination 
papers  may  be  handed  in  to  him  (c). 

If  any  such  further  nomination  papers  are  handed  in  to  the 
chairman  he  must  make  a  statement  to  the  meeting  with  regard  to 
them,  and  must  decide  as  to  their  validity  in  the  manner  above 
stated  with  reference  to  the  nomination  papers  first  received ;  and 
if  any  of  the  candidates  so  nominated  are  decided  by  him  to  have 
been  duly  nominated  he  must  give  opportunity  for  putting  questions 
to  such  of  them  as  are  present  at  the  meeting  and  for  receiving 
explanations  from  them.  The  same  rules  as  to  withdrawal  apply 
as  in  the  case  of  the  original  candidates  (d). 

772.  If  the  candidates  (including  those  who  have  been  nominated  Declaration  of 
in  place  of  those  whose  candidature  has  been  withdrawn)  whose  election, 
nominations  respectively  the  chairman  decides  to  be  valid,  and 

whose  respective  candidatures  are  not  withdrawn,  are  not  more  in 
number  than  the  persons  to  be  elected,  such  candidates  are  to  be 
deemed  to  be  duly  elected,  and  must  be  declared  by  the  chairman 
to  be  elected  (e). 

773.  If  the  candidates  (including  those  who  have  been  nominated  Voting, 
in  place  of  those  whose  candidature  has  been  withdrawn)  whose 
nominations  respectively  the  chairman  decides  to  be  valid,  and 
whose  respective  candidatures  are  not  withdrawn,  are  more  in 
number  than  the  persons  to  be  elected,  the  chairman  must  put 
separately  to  the  meeting  the  names  of  the  several  candidates  in 

(s)  Parish  Councillors  Election  Order,  1901,  r.  9, 
{t)  Ibid.,  r.  10  (1). 
(a)  Ibid, 
{b)  Ibid. 

(c)  Ibid.,  r.  10  (2) 

(d)  Ibid.,  r.  10  (3) 

(e)  Ibid.,  r.  11. 
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Order  of 
business. 


the  alphabetical  order  of  their  surnames,  and  must  take  the  votes 
by  show  of  hands  in  favour  only  of  each  candidate  (/). 

The  chairman  must  count  the  votes  given  in  favour  only  of  each 
candidate,  and  when  the  names  of  all  the  candidates  have  been  put 
to  the  meeting  and  the  votes  in  their  favour  have  been  taken  and 
counted,  he  must  state  to  the  meeting  the  number  of  votes  given 
for  each  candidate,  and  that,  subject  to  a  poll  being  demanded  and 
having  to  be  taken  (g),  he  declares  to  be  elected  the  candidates  (up 
to  the  total  number  to  be  elected)  whom  he  names  and  who  have 
obtained  the  largest  number  of  votes  (h). 

774.  A  poll  is  not  to  be  taken  unless  either  the  chairman  of  the 
meeting  assents  or  a  poll  is  demanded  by  parochial  electors  present 
at  the  meeting,  not  being  less  than  five  in  number  or  one  third  of 
those  present,  whichever  number  is  least  (i). 

The  chairman  must  next  ask  whether  a  poll  is  demanded,  and 
must  state  the  foregoing  provision  to  the  meeting,  and  must  name 
the  Act,  the  schedule,  and  the  rule  from  which  it  is  taken  (k). 

After  the  chairman  has  made  this  statement  a  demand  may  be 
made  that  a  poll  shall  be  taken  as  to  which  of  the  persons  whose 
names  have  been  put  to  the  meeting  by  the  chairman  are  to  be 
elected,  and  if  either  of  the  above-mentioned  conditions  precedent 
to  the  taking  of  a  poll  be  fulfilled  he  must  direct  a  poll  to  be  taken, 
unless  (i.)  by  the  withdrawal  of  candidates  as  above  provided  the 
number  of  candidates  is  reduced  to  a  number  not  exceeding  the 
number  of  persons  to  be  elected,  or  the  number  of  candidates  is 
otherwise  so  reduced ;  or  (ii.)  the  demand  for  a  poll  is  withdrawn 
either  by  all  the  parochial  electors  who  made  it  or  by  such  number 
of  them  that  the  number  remaining  is  less  than  five  or  than  one 
third  of  those  present  when  the  demand  was  made,  whichever 
number  is  least :  provided  that  if  some  only  of  the  parochial  electors 
who  made  the  demand  withdraw  it,  and  the  number  remaining  is 
less  than  five  or  than  one  third  of  those  present  when  the  demand 
was  made,  whichever  number  is  least,  the  assent  of  the  chairman  to 
the  withdrawal  is  required  (l). 

775.  The  business  relating  to  the  election  must  be  the  first 
business  transacted  at  the  meeting,  and  must  be  completed  without 
adjournment,  and  the  chairman  must  allow  at  least  ten  minutes  to 
elapse  after  he  has  made  the  statement  as  to  the  conditions  on 
which  the  demand  for  a  poll  will  be  allowed  before  the  meeting  can 
be  closed  (m). 

If  the  chairman  has  once  acceded  to  the  demand  for  a  poll  he  is 
functus  officio,  and  it  is  ultra  vires  for  him  subsequently  to  declare 
certain  candidates  to  have  been  elected  (n). 

(/)  Parish  Councillors  Election  Order,  1901,  r.  12. 

{g)  "When  a  poll  is  demanded  it  does  not  always  have  to  be  taken.  See  next 
paragraph  of  the  text. 

(h)  Parish  Councillors  Election  Order,  1901,  r.  13. 

(i)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  Sched.  I.,  Part  I.,  r.  7. 
(k)  Parish  Councillors  Election  Order,  1901,  r.  14. 

(l)  Ibid.,  r.  15  (1). 
(m)  IMd.,  r.  15  (2). 

(n)  M.  V.  Miles  (1895),  64  L.  J.  (q.  b.)  420. 
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(iii.)  Proceedings  hetioeen  the  Parish  Meeting  and  the  Poll.  Sect.  2. 

776.  The  chairman  must  certify  under  his  hand  the  name  and  ^^^^P^^- 
place  of  abode  of  each  of  the  candidates  declared  by  him  to  be  Chairman's 
elected  as  aforesaid.    Such  certificate  must  be  in  the  prescribed  form  certificate, 
or  in  a  form  to  the  like  effect  (o). 

Not  later  than  four  o'clock  in  the  afternoon  of  the  day  next  but 
one  after  the  meeting  the  chairman  must,  if  the  candidates  are 
elected  in  the  manner  above  appearing,  cause  a  copy  of  his 
certificate  to  be  delivered  at  the  office  of  the  returning  officer ;  or  if 
a  poll  was  demanded  and  directed  to  be  taken  and  the  demand  is 
not  withdrawn,  he  must  cause  to  be  delivered  at  the  office  of  the 
returning  officer  a  statement  in  writing  under  his  hand  of  the 
names  of  the  candidates  in  respect  of  whom  the  poll  has  to  be 
taken,  with  the  first  valid  nomination  paper  of  each  of  such  candidates 
annexed  thereto.  He  must  at  the  same  time  forward  to  the 
returning  officer  the  other  nomination  papers,  and  inform  him  of 
the  names  of  any  of  the  candidates  whose  nominations  he  decided 
to  be  invalid  or  whose  candidature  was  withdrawn  at  the  meeting  {p). 

If  a  poll  was  demanded  and  directed  to  be  taken  and  the  demand 
is  not  withdrawn,  the  chairman  must  on  the  day  after  the  meet- 
ing send  notice  by  post  or  otherwise  to  each  candidate  whose  name 
has  been  put  to  the  meeting  that  he  has  been  nominated  and  that 
a  poll  has  been  demanded  (q). 

777.  If  as  a  result  of  the  proceedings  a  poll  has  not  to  be  taken,  Declaration 
the  declaration  of  the  chairman  as  to  the  election  of  the  candidates  when  no  poll, 
who  have  received  the  largest  number  of  votes  is  final,  and  cannot 

be  questioned  in  any  proceeding  whatever  on  the  ground  that  the 
persons  declared  to  be  elected,  or  any  of  them,  were  or  was  not  duly 
elected  by  a  majority  of  lawful  votes  (?•).  Perhaps,  however,  it  may 
be  questioned  on  the  ground  that  the  election  was  wholly  avoided 
by  general  bribery,  treating,  undue  influence  or  personation  (s), 
or  on  the  ground  that  the  election  was  avoided  by  corrupt 
practices  (t),  or  on  the  ground  that  the  person  whose,  election  is 
questioned  was  at  the  time  of  the  election  disqualified  {u),  or  on 
the  ground  that  he  was  not  duly  elected  by  a  majority  of  lawful 
votes  (a),  or  on  the  ground  that  the  election  was  avoided  by  illegal 


(o)  Parish  Councillors  Election  Order,  1901,  r.  16  (1). 
(jj)  Ibid.,  r.  16  (2). 
(q)  Ibid.,  r.  17. 
(r)  Ibid.,  r.  18. 

(s)  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  87  (1)  (a).  The 
word  "  perhaps  "  in  the  text  is  necessitated  by  the  Local  Government  Act,  1894 
(56  &  57  Vict.  c.  73),  Sched.  I.,  Part  I.,  r.  5,  which  deals  with  "  every  question 
to  be  decided  by  a  parish  meeting"  and  enacts  that  "the  decision  of  the 
chairman  shall  be  final,  unless  a  poll  is  demanded."  This,  however,  would 
probably  be  held  not  to  include,  for  instance,  a  case  of  bribery  or  of  irregular 
conduct  by  the  chairman  himself.  See  s.  48  of  the  same  statute,  on  which  an 
argument  may  be  founded  in  favour  of  the  view  that  a  petition  may  lie  even 
when  no  poll  has  been  demanded,  and  the  Local  Government  (Elections)  Act,  1896 
(59  Vict.  c.  1),  which  gives  the  county  council  power  to  direct  the  holding  of 
a  new  election  ;  but  the  county  council  could  not  well  try  a  case  of  bribery. 

(t)  Mimicipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  87  (I)  (b). 

(u)  Ibid.,  s.  87  (1  (c). 

(a)  Ibid.  s.  87  (1)  (d). 
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Sect.  2.  prgictices  (b) .  But  if  this  view  is  correct  it  cannot  be  questioned 
Municipal,  on  any  of  those  grounds  except  by  an  election  petition  (c). 

Publication  of  778.  If  a  poll  has  not  to  be  taken,  the  chairman,  as  early  as  prac- 
certificate.  ticable  after  the  meeting,  must  by  public  notice  publish  his  certifi- 
cate of  the  names  and  places  of  abode  of  each  of  the  persons  elected 
by  posting  the  same  on  or  near  the  principal  door  of  each  church 
or  chapel  in  the  parish,  and  in  some  conspicuous  place  or  places 
within  the  parish  (d) ,  and  inform  each  of  the  persons  elected  of  the 
fact  of  his  election  (e). 

Withdrawal  779.  Any  candidate  whose  name  has  been  put  to  the  parish 
of  candidate,  meeting  may  not  later  than  twelve  o'clock  at  noon  on  the  Tuesday 
following  the  Thursday  after  the  parish  meeting  for  the  election 
withdraw  his  candidature  by  delivering,  or  causing  to  be  delivered, 
at  the  office  of  the  returning  officer  a  notice  in  writing  of  such 
withdrawal  signed  by  him  (/). 

If  by  any  such  withdrawal  of  candidates  as  is  last  mentioned  the 
number  of  candidates  is  reduced  to  a  number  not  exceeding  the 
number  of  persons  to  be  elected,  or  if  the  number  of  candidates  is 
otherwise  so  reduced,  the  returning  officer  must  give  public  notice 
to  this  effect  by  posting  the  same  on  or  near  the  principal  door  of 
each  church  and  chapel  in  the  parish,  and  in  some  conspicuous 
place  or  places  in  the  parish,  stating  that  no  poll  will  be  held  and 
declaring  the  remaining  candidates  to  be  elected  (g). 

The  returning  officer  must  forthwith  send  by  post  or  otherwise  a 
copy  of  such  notice  to  the  clerk  of  the  parish  council,  or  if  there  is 
no  such  clerk  to  the  chairman  of  the  parish  meeting,  and  in  either 
case  to  each  of  the  persons  whom  he  shall  have  declared  to  be 
elected  (It,).  The  notice  is  to  be  in  the  prescribed  form  or  in  a 
form  to  the  like  effect  (i). 

(iv.)  The  Poll. 

Date  of  poll.  780.  The  poll,  if  any,  must  be  held  on  the  first  Monday  in 
April,  or  if  that  is  Easter  Monday,  the  last  Monday  in  March,  or 
in  either  case  such  other  day,  not  being  earlier  than  the  preceding 
Saturday  or  later  than  the  following  Wednesday,  as  may  for  special 
reasons  be  fixed  by  the  county  council  (k). 

The  law  as  to  the  hours  of  poll,  the  polling  districts,  the  polling 
places,  and  the  polling  stations  and  their  compartments,  as  to  the 
notice  of  the  poll,  which  must  be  given  five  clear  days  before  the 


(b)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  18S4  (47  &  48 
Vict.  c.  70)  s.  25 

(c)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  87  (2).  Compare 
Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict, 
c.  70),  s.  25.  The  county  councU  may,  however,  order  a  new  election  (Local 
Government  (Elections)  Act,  1896  (59  Vict.  c.  1),  s.  1  (1)). 

{d)  Parish  Councillors  Election  Order,  1901,  r.  41. 

(e)  Ihid.,  r.  19. 

(/)  Ibid.,  r.  24. 

((/)  Ibid.,  r.  25  (1). 

(h)  Ibid.,  r.  25  (2). 

h)  Ibid.,  r.  25  (3). 

(k)  Ibid.,  r.  21  (1). 
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day  of  poll,  as  to  the  presiding  officers,  as  to  the  provision  of  ballot      Sect.  2. 
papers,  as  to  polling  agents,  and  as  to  the  questions  to  be  asked  of  Municipal, 
the  electors,  and  the  result  of  asking  such  questions,  is  the  same  as 
in  the  case  of  elections  of  rural  district  councillors,  as  is  the  law  as 
to  the  freedom  of  election,  the  prevention  of  corrupt  and  illegal 
practices,  and  as  to  counting  the  votes  (l). 

(v.)  Declaration  of  the  Eesult. 

781.  The  declaration  of  the  result  of  the  poll  must  be  in  the  Publishing 
prescribed  form  or  in  a  form  to  the  like  effect  The  returning  the  result  of 
officer  or  deputy  returning  officer,  as  the  case  may  be,  making 

the  declaration  must  forthwith  cause  a  copy  of  it  to  be  affixed 
on  the  front  of  the  building  in  which  the  votes  have  been 
counted  and  another  copy  to  be  sent  by  post  or  otherwise  to  the 
clerk  of  the  parish  council,  or  if  there  is  no  such  clerk  to  the 
chairman  of  the  parish  meeting.  If  the  declaration  is  made  by  a 
deputy  returning  officer,  he  must  also  forthwith  send  it  to  the 
returning  officer 

The  returning  officer  must  cause  public  notice  to  be  given  of  the 
result  of  the  poll  as  declared  (0)  by  posting  the  same  in  or  near  the 
principal  door  of  each  church  and  chapel  in  the  parish  and  in 
some  conspicuous  place  or  places  within  the  parish  (^).  The 
notice  is  (subject  to  the  notice  prefixed  to  the  prescribed  form)  to  be 
in  that  form  or  in  a  form  to  the  like  effect  {q) .  In  other  respects 
the  law  is  the  same  as  in  the  case  of  an  election  of  rural  district 
councillors  (a). 

Stjb-Sect.  14. — Election  of  the  Chairman  of  a  Parish  Council. 

782.  At  the  annual  meeting  the  parish  council  must  elect  from  Election  of 
their  own  body,  or  from  other  persons  qualified  to  be  councillors  of  chairman, 
the  parish,  a  chairman,  who  shall,  unless  he  resigns  or  ceases  to  be 
qualified,  continue  in  office  until  his  successor  is  elected  (b). 

The  election  of  a  chairman  is  the  first  business  to  be  transacted 
at  the  annual  meeting  (c) . 

Sub-Sect.  15. — Election  of  the  Members  of  a  Board  of  Guardians. 
(i.)  Preliminary. 

783.  In  a  rural  district  guardians  of  the  poor,  as  such,  are  not  Method  of 
to  be  elected,  the  district  councillors  being  ipso  facto  guardians  of  election, 
the  poor  {d). 

{I)  Parisli  Councillors  Election  Order,  1901,  rr.  21—23,  26—30.  The  rules 
are  differently  numbered,  but  are  otherwise,  mutatis  mutandis,  identical  (see 
pp.  376—382,  ante). 

(m)  Ihid.,  r.  33  (1). 

(n)  Ibid.,  r.  33  (2). 

(0)  Ibid.,  r.  3i. 

(p)  Ibid.,  r.  41. 

(q)  Ibid.,  r.  34. 

(a)  Ihid.  Compare  the  rules  generally  and  the  governing  Acts  concerning  both 
—namely,  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73) ;  Ballot  Act,  1872 
(35  &  36  Vict.  c.  33) ;  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50) ;  and 
Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict.  c.  70). 

{b)  Local  Grovernment  Act,  1894  (56  &  57  Vict,  c.  73),  s.  3  (8). 

(c)  Ibid.,  Sched.  L,  Part  IL,  r.  3. 

(d)  Ibid.,  s.  24  (3). 
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Sect.  2.  urban  districts  guardians  of  the  poor  are  specially  elected  (e) . 

Municipal.  The  term  of  office  of  a  guardian  is  three  years,  and  one-third,  as 
nearly  as  may  be,  of  every  board  of  guardians  must  go  out  of  office 
on  the  15th  day  of  April  in  each  year,  and  their  places  must  be 
filled  by  the  newly-elected  guardians  (/).  To  this  there  are  two 
exceptions — (i.)  where  the  county  council,  on  the  application  of  the 
board  of  guardians  of  any  union  in  their  county,  consider  that  it 
would  be  expedient  to  provide  for  the  simultaneous  retirement  of 
the  whole  of  the  board  of  guardians  for  the  union  they  may  direct 
that  the  members  of  the  board  of  guardians  for  that  union  shall 
retire  together  on  the  15th  day  of  April  in  every  third  year,  and 
such  order  has  full  effect,  and  where  a  union  is  in  more  than  one 
county  an  order  may  be  made  by  a  joint  committee  of  the  councils 
of  those  counties  (g) ;  (ii.)  where  in  1894  the  whole  of  the  guardians 
of  any  union  in  pursaance  of  an  order  of  the  Local  Government 
Board  retired  together  at  the  end  of  every  third  year,  they  must 
continue  so  to  retire  unless  the  county  council,  or  a  joint  committee 
of  the  county  councils,  on  the  application  of  the  board  of  guardians 
or  of  any  district  council  of  a  district  wholly  or  partially  within  the 
union,  otherwise  direct  (h). 

In  case  of  the  retirement  of  one-third  or  the  whole  of  the  board  of 
guardians,  as  the  case  may  be,  an  "  ordinary"  election  takes  place(i). 
Bye-elections  are  also  held  to  fill  casual  vacancies,  as  in  the  case 
of  district  councils,  a  returning  officer  not  being  authorised  or 
required  to  hold  an  election  to  fill  a  casual  vacancy  which  occurs 
within  six  months  before  the  ordinary  day  of  retirement,  the 
vacancy  in  such  case  being  filled  at  the  next  ordinary  election  (k). 

784.  The  election  of  guardians  in  urban  districts  is  conducted 
according  to  rules  made  by  the  Local  Government  Board  (I),  which 
in  most  respects  are  the  same,  mutatis  mutandis,  as  the  rules  applic- 
able to  election  of  urban  district  councillors  (m).  There  are,  however, 
some  provisions  special  to  the  case  of  the  election  of  guardians  {n). 

785.  The  clerk  to  the  guardians  of  the  poor  law  union  in  which 
the  parish  is  situate,  or  with  which  it  is  co-extensive,  is  the  returning 
officer  (o).  The  same  provisions  apply  as  in  the  case  of  elections  of 
urban  district  councillors  as  to  who  is  to  be  returning  officer  if  the 
clerk  is  unwilling,  or  if  his  office  is  vacant,  or  if  he  be  disabled  by 
illness  or  other  sufficient  cause.  But  there  is  no  power  in  the  case 
of  an  election  of  guardians  for  the  county  council  to  appoint  any 


(e)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  20  (3). 
(/)  Ihid.,  s.  20  (6). 
ig)  Ihid.,  s.  20  (6)  (a). 
(A)  Ihkl.,  s.  20  (6)  (b). 
[i)  Ihid. 

(k)  Ihid.,  s.  48-(4)  (b). 
(/)  Ihid.,  s.  20  (5). 

(m)  See  Guardians  (Outside  London)  Election  Order,  1898,  1  Stat.  E.  &  O. 
Eev.,  Vol.  X.,  Poor,  England,  p.  2.  There  is  one  order  for  the  election  of  guar- 
dians outside  London  and  one  for  the  election  of  guardians  inside  London. 
As  to  the  latter,  see  p.  397,  j^ost. 

{n)  Guardians  (Outside  London)  Election  Order,  1898. 

(o)  Ihid.,  r.  1  (1). 
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person  in  any  event  to  be  returning  officer  ( The  clerk  of  an     ^^ct.  2. 
urban  district  council  is  not  entitled  to  act  as  a  deputy  returning  Municipal, 
officer  unless  either  the  parish  is  co-extensive  with  the  urban 
district  or  the  county  council  has  given  directions  that  the  polls  for 
the  election  of  guardians  and  those  for  the  election  of  urban  district 
councillors  be  taken  together  {q). 

The  returning  officer  must  appoint  some  place  within  the  union 
to  be  his  office  for  the  purpose  of  the  election  (a).  The  candidates 
must  be  persons  duly  qualified  by  law  (h). 

786.  The  nomination  paper  must  state  the  name  of  the  parish  or  Nomination, 
other  area  for  which  the  candidate  is  nominated,  the  surname  and 

other  name  or  names  in  full  of  the  candidate  and  his  place  of  abode 
and  description,  and  whether  he  is  qualified  as  a  parochial  elector 
of  some  parish  within  the  poor  law  union,  or,  in  the  case  of  a  parish 
or  united  parishes  wholly  or  partly  situate  within  the  area  of  a 
borough,  by  being  qualified  to  be  elected  as  a  councillor  of  that 
borough.  It  must  be  signed  by  two  parochial  electors  of  the  parish 
or  other  area  as  proposer  and  seconder,  and  no  more,  and  must 
state  their  respective  places  of  abode.  It  must  be  in  the  prescribed 
form  or  in  a  form  to  the  like  effect  (c). 

A  parochial  elector  must  not  sign  nomination  papers  for  more 
than  one  parish  or  other  area  in  the  union  (d) . 

(ii.)  The  Poll. 

787.  The  law  as  to  the  day  and  hours  of  the  poll  is  the  Arrangements 
same  as  in  the  case  of  urban  district  councillors,  and,  as  above  polling, 
shown  (e),  the  polls  for  the  two  elections  are  often  taken  together. 

In  such  case  the  returning  officer  at  the  election  of  urban  district 
councillors  for  the  urban  district  is  to  be  the  deputy  returning 
officer  for  purposes  in  relation  to  the  poll  for  the  election  of  guardians 
for  the  parish  (/).  But  this  can  only  be  if  either  (i.)  the  parish  is 
co-extensive  with  the  urban  district  for  which  an  election  of  urban 
district  councillors  is  to  be  held  other  than  a  borough  or  with  any 
ward  or  wards  of  any  such  urban  district,  or  is  wholly  Comprised 
in  any  such  district  which  is  not  divided  into  wards  or  in  any  one 
ward  of  such  a  district  which  is  divided  into  wards  {g) ;  or  (ii.)  the 
county  council  is  of  opinion  in  any  other  case  that  the  polls  for  the 
election  of  guardians  and  for  the  election  of  urban  district  councillors 
can  conveniently  be  taken  together  and  give  directions  accordingly 
to  the  returning  officers  for  the  two  elections  (h).  If  the  case  does 
not  fall  within  the  first  of  these  two  conditions,  and  if  no  directions 
have  been  given  by  the  county  council  in  pursuance  of  the  second, 

(p)  Guardians  (Outside  London)  Election  Order,  1898,  r.  1  (2). 
Iq)  B.  V.  Carter  (1904),  68  J.  P.  466. 

(a)  Guardians  (Outside  London)  Election  Order,  1898,  r.  1  (3). 
(&)  See  title  Local  Government. 
(c)  Hid.,  r.  4  (2). 
{d)  Ibid.,  r.  4  (4). 
(e)  See  p.  369,  ante. 

(/)  Ibid.,  r.  13  (1),  to  be  read  with  the  rules  of  the  Urban  District  Councillors 
Election  Order,  1898  ;  see  pp.  369  et  seq.,  ante, 
{g)  J  bid.,  r.  12  (1). 
(h)  Ibid.,  r.  12  (2). 
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the  clerk  of  the  urban  district  council  cannot  validly  act  as  returning 
officer  for  the  election  of  guardians  (t). 

788.  When  the  two  elections  are  taken  together,  immediately  after 
the  time  prescribed  as  the  latest  time  for  the  withdrawal  of  candi- 
dates the  returning  officer  must  send  to  each  returning  officer  for 
the  election  of  urban  district  councillors  who  is  deputy  returning 
officer  as  aforesaid,  a  statement  of  the  persons  validly  nominated  as 
guardians  for  the  parish  who  have  not  withdrawn  their  candidatures, 
giving  the  surname  and  other  name  or  names  in  full  of  each  of  such 
candidates,  and  his  place  of  abode  and  description,  and  the  names  of 
his  proposer  and  seconder,  and  their  respective  places  of  abode  {k). 

789.  If  the  parish  is  divided  into  wards  for  the  election  of  urban 
district  councillors,  including  the  councillors  of  a  borough,  the 
whole  of  each  ward  being  comprised  in  the  parish,  and  the 
list  of  parochial  electors  are  made  out  in  separate  parts  for  such 
wards,  each  ward  is  to  be  a  polling  district  for  the  election  of 
guardians  (I). 

If  the  parish  is  not  so  divided,  but  is  divided  into  polling  districts 
for  the  election  of  county  councillors,  or  if  it  is  not  divided  into 
such  polling  districts  but  is  divided  into  polling  districts  for  the 
election  of  the  councillors  of  a  borough,  the  whole  of  each 
district  being  comprised  in  the  parish,  and  the  lists  of  parochial 
electors  are  made  out  in  separate  parts  for  such  districts,  each 
district  is  to  be  a  polling  district  for  the  election  of  guardians  (m). 

If  neither  of  the  preceding  paragraphs  applies  to  the  parish,  the 
returning  officer  may,  if  he  thinks  fit,  divide  the  parish  into  polling 
districts  for  the  election  of  guardians  (n) . 

790.  Save  as  above  appears,  the  law  as  to  polling  districts,  and 
also  that  as  to  polling  places  and  polling  stations,  is,  mutatis  mutandis, 
the  same  (o)  as  in  the  case  of  urban  district  councillors  ( ^9).  When 
the  parish  is  divided  into  polling  districts,  the  elector  must  not 
vote — i.e.,  at  the  same  election  {q) — in  more  than  one  polling 
district  (?•).  An  elector  must  not  vote  in  more  than  one  parish  in 
the  poor  law  union  (s),  nor  in  more  than  one  ward  where  the 
parish  is  divided  into  wards  {t). 

(iii.)  Counting  the  Votes. 

791.  There  is  no  provision  in  the  case  of  elections  of  guardians 
that  the  votes  must  be  counted  in  the  district,  or  in  some  place 
near  thereto,  but  when  the  polls  of  both  elections  are  taken  together 
they  must  be  counted  in  such  district  or  place.    In  all  cases  they 

[i)  B.  V.  Carter  (1904),  68  J.  P.  466. 

(k)  Guardians  (Outside  London)  Election  Order,  1898,  r.  13  (2). 

(l)  Ibid.,  r.  14  (1)  (a). 

(m)  Ibid.,  r.  14  (1)  (b). 

in)  Ibid.,  r.  14  (1)  (c). 

(0)  Ibid.,  rr.  14,  15. 

(p)  See  pp.  369  et  seq.,  ante. 

(q)  See  note  (g),  p.  i370,  ante. 

(r)  Ibid.,  r.  ]'4  (2). 

(s)  Ibid.,  1:  20  (1). 

(t)  Ibid.,  r.  31. 
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must  be  counted  as  soon  as  practicable  after  the  close  of  the  poll ;     Sect.  2. 
and  in  all  other  respects  the  law  as  to  the  counting  of  the  votes,  Municipal, 
the  declaration  of  the  result,  and  the  casting  vote  of  the  returning 
officer  is,  mutatis  mutandis,  the  same  as  in  the  case  of  election  of 
urban  district  councillors  {a). 

Sub-Sect.  16. — Election  of  the  Chairman  of  a  Board  of  Guardians. 

792.  The  law  as  to  the  election  of  the  chairman  of  a  board  of  Chairman, 
guardians  is  the  same  as  in  the  case  of  the  chairman  of  a  district 
council  (urban  or  rural)  (b). 

A  board  of  guardians  may  elect  a  chairman  or  vice-chairman  and 
not  more  than  two  other  persons  from  outside  their  own  body,  but 
from  persons  qualified  to  be  guardians  of  the  union,  and  any 
person  so  elected  will  be  an  additional  guardian  and  member  of  the 
board  (c). 

Sub-Sect.  17. — Elections  in  the  Metropolis. 
(i.)  In  General. 

793.  The  general  principles  of  the  law  relating  to  elections  in  General 
the  metropolis  are  the  same  as  those  which  prevail  in  the  rest  of 

the  United  Kingdom,  but  in  matters  of  detail  the  law  is  in  many 
respects  and  for  various  reasons  exceptional.  Thus,  the  law  relating 
to  elections  for  municipal  corporations  {d)  applies  generally,  mutatis 
mutandis,  to  elections  concerning  the  corporation  of  the  City  of 
London  ;  but  the  constitution  of  this  body  is  much  more  elaborate 
than  that  of  an  ordinary  municipal  corporation,  and,  since  it 
depends  upon  a  series  of  special  private  charters,  the  law  of 
elections  in  regard  to  it  must  necessarily  also  be  read  with  the 
provisions  of  those  charters.  There  are  also  various  customs, 
binding  in  law,  which  are  special  to  the  case  of  this  corporation ;  and 
consequent  upon  those  peculiarities  the  statute  law  is  often  modified 
accordingly  (e).  Besides  the  corporation  of  the  City  of  London  there 
now  exist  in  the  metropolis  a  number  of  metropolitan  borough 
councils,  whose  election  is  regulated  by  special  statutory  rules 
peculiar  in  some  respects  to  their  case  (/),  though  generally  similar 
to  the  rules  for  urban  district  councils  elsewhere (t/).  Again,  the  law 
as  to  county  councils  governing  the  rest  of  England  Qi)  is  modified  in 
detail  as  regards  elections  to  the  London  County  Council  (i).  There 
are  no  parish  or  district  councils  in  the  metropolis  (/c),  so  that  the 

(a)  Guardians  (Outside  London)  Election  Order,  1898,  r.  21.  As  to  casting 
votes,  see  Watts'v.  Hemming  (1907),  71  J.  P.  504.  As  to  certiorari,  see  Westhury- 
on-Severn  Union  Case  (1854),  4  E.  &  B.  314. 

(h)  See  p.  375,  ante,  and  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  59. 

(c)  Ibid.,  s.  20  (8). 

(d)  As  set  out  pp.  338  et  seq.,  ante. 

(e)  The  principal  peculiarities  relating  to  elections  in  regard  to  the  corporation 
of  the  City  are  shortly  pointed  out  at  p.  394,  post. 

(/)  The  principal  peculiarities  relating  to  elections  in  regard  to  the 
metropolitan  borough  councils  are  shortly  pointed  out  at  p.  395,  post, 
{g)  As  set  out  pp.  361  et  seq.,  ante. 

(h)  As  set  out  pp.  356  et  seq.,  ante. 

(i)  The  principal  peculiarities  relating  to  elections  in  regard  to  the  London 
County  Council  are  shortly  pointed  out  at  p.  397,  post. 

{k)  See  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  and  London 
Government  Act,  1899  (62  &  63  Vict.  c.  14). 
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Sect.  2.  whole  of  the  law  set  out  in  respect  of  parish  and  district  councils  (l) 
Municipal,  may  be  altogether  ignored  in  the  case  of  London.  Finally,  the 
rules  as  to  elections  of  boards  of  guardians  in  London  are  again 
modified  in  some  details  (a),  but  are  for  the  most  part  identical, 
mutatis  mutandis,  "with  those  which  have  already  been  set  forth  as 
applicable  to  the  country  generally,  though  there  are  some 
modifications  in  detail. 

(ii.)  The  Corjooration  of  the  City  of  London. 
The  City  794.  So  much  of  the  law  already  set  out  as  relates  to  freedom  of 

Corporation  election  and  the  prevention  of  corrupt  and  illegal  practices  in 
municipal  elections  (b)  applies,  mutatis  mutandis,  in  the  case  of  the 
City  to  the  election  of  the  Lord  Mayor,  of  the  aldermen,  of  the  com- 
mon councilmen,  of  the  sheriffs,  and  of  any  officers  (c)  elected  by 
the  Lord  Mayor,  aldermen,  and  liverymen  in  "common-hall"  {d), 
with  certain  exceptions  (e). 

The  law  as  to  preparations  for  and  procedure  at  elections  (/) 
depends  partly  upon  private  Acts  of  Parliament  peculiar  to  the  City, 
partly  upon  the  special  charters  of  the  City,  and  partly  upon  Acts 
of  common  council  dealing  with  the  particular  matter ;  regard 
must  also  be  had  to  any  customs,  binding  in  law,  which  prevail  in 
relation  thereto  ((/).  The  procedure  of  voting  by  ballot  is,  however, 
applied  to  such  elections  by  one  of  the  private  Acts  of  Parliament 
above  referred  to  {h),  and  most  of  the  provisions  relating  to  the 
ballot  under  this  enactment  are  the  same  as  those  which  obtain  in 
other  cases ;  nevertheless,  it  is  important  to  observe  some  special 
provisions  of  this  and  other  private  Acts  {%). 

[l)  Except  for  the  purpose  of  comparing  it  with  the  law  of  the  metropolitan 
borough  councils. 

(a)  The  principal  peculiarities  relating  to  elections  of  guardians  in  London 
are  shortly  pointed  out  at  p.  '691,  post. 
(6)  See  pp.  345  et  seq.,  ante. 

(c)  Including  the  election  of  the  two  aldermen,  who  must  be  "of  the  most 
t  sufficient  and  wisest  citizens,"  from  whom  the  Lord  Mayor  is  chosen  (see 

Pulling,  Laws,  Customs,  Usages,  and  Eegulations  of  the  City  of  London, 
(ed.  1842),  p.  15),  and  including  sheriflf's,  bridge-masters,  auditors  of  the  City  and 
Bridge-house  accounts,  chamberlains,  and  the  four  "  ale-connors  "  {ibid.,  p.  83). 

{d)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  35. 

(e)  See  p.  395,  j^ost.   As  to  the  government  of  the  City,  see  title  Metkopolis. 

(/)  Note  that  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50), 
Part  III.,  being  the  part  dealing  with  such  preparation  and  procedure,  is  not 
made  applicable  to  the  case  of  the  City  by  the  City  of  London  Ballot  Act,  1887 
(50  Vict.  sess.  2,  c.  xiii.). 

(g)  Thus,  so  far  as  the  matter  is  not  affected  by  the  Act  cited  in  the  following 
note,  the  election  of  the  Lord  Mayor  is  regulated  by  custom.  Very  full  infor- 
mation as  to  this  custom  will  be  found  set  out  in  the  affidavits  by  which 
it  was  proved  in  the  Court  of  King's  Bench  in  B.  v.  Farkyns  (1820),  3 
B.  &  Aid.  668.  The  last  charter-day  for  the  election  of  Lord  Mayor  is  the 
29th  September  in  each  year,  or  the  day  preceding  if  that  is  a  Sunday 
{ihid.)  It  was  held  in  that  case  that  the  election  of  Lord  Mayor  must 
have  precedence  of  all  other  business  on  that  day  (ibid.)  (see  Pulling,  Laws, 
Customs,  Usages,  and  Eegulations  of  the  City  of  London  (ed.  1842);  Norton, 
Commentaries  on  the  History,  Constitution  and  Chartered  Franchises  of  the 
City  of  London  ;  and  the  Municipal  Corporations  Commissioners'  Eeport,  1837). 

(A)  City  of  London  Ballot  Act,  1887  (50  Vict.,  sess.  2,  c.  xiii.). 

[i)  E.(j.,  by  ibid.,  s.  5,  "  whenever  a  poll  shall  be  demanded  at  any  election 
for  aldermen  or  common  councilmen  or  ward  officer  for  any  ward  within 
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795.  In  relation  to  the  statement  that  the  laws  for  securing  free- 
dom of  election  and  preventing  corrupt  and  illegal  practices  apply, 
mutatis  mutandis,  to  those  City  elections  above  referred  to,  the 
following  excej)tions  and  modifications  are  to  be  observed : — 

Any  costs  or  expenses  directed  to  be  paid  out  of  the  borough 
fund  or  borough  rate  in  cases  of  ordinary  municipal  elections 
must,  if  incurred  in  respect  of  the  election  of  an  alderman 
or  common  councilman  for  any  ward,  be  paid  out  of  the  ward 
rate  of  that  ward,  and  in  any  other  case  must  be  paid  by  the 
chamberlain  of  the  City  out  of  the  City's  cash  (/c). 

A  vacancy  in  any  office  created  by  the  decision  of  an  election 
court  is  to  be  filled  by  a  new  election,  and  every  summoning  officer  is 
authorised  and  required  to  summon  the  electors  for  such  election  {I). 

In  the  case  of  an  election  of  an  alderman  or  common  council- 
man a  sum  may  be  paid  and  expense  incurred  not  in  excess  of  the 
maximum  fixed  by  law  for  the  election  of  a  councillor  in  a  municipal 
corporation  {m). 

In  the  case  of  an  election  by  liverymen  in  common-hall  a 
sum  may  be  paid  and  exjjenses  incurred,  if  a  poll  be  not  demanded, 
not  exceeding  £40,  and  if  a  poll  be  demanded  then  not  exceeding 
£250 ;  and  in  the  event  of  a  poll  being  demanded  such  poll  is  to  take 
place  on  the  third  day  after  the  demand  for  a  poll  be  made,  unless  such 
third  day  be  a  Sunday,  in  which  case  the  poll  is  to  take  place  on  the 
fourth  day,  and  the  poll  is  to  last  for  one  day  only  and  commence 
at  the  hour  of  eight  in  the  morning  and  close  at  six  in  the 
evening  (/i). 

(iii.)  The  Metropolitan  Borough  Councils. 

796.  A  metropolitan  borough  council  consists  of  a  mayor,  alder-  Rules  of  Local 
men  and  councillors  (o),  and  the  general  law  relating  to  the  election  Government 

^  ^  Board. 


the  said  City,  the  polling  shall  commence  at  the  hour  of  ten  in  the  forenoon 
of  the  day  next  following  the  day  fixed  for  the  election,  and  shall  continue 
during  such  one  day  only,  and  shall  not  be  kept  open  later  than  the  hour  of 
six  in  the  afternoon  of  such  polling  day,  but  in  all  other  respects  shall  be 
subject  to  the  provisions  contained  in  12  &  13  Vict.  c.  xciv.,  s.  6.  And  in 
the  case  of  an  election  by  liverymen  in  common-hall,  in  the  event  of  a  poll 
being  demanded,  such  poll  shall  take  place  on  the  third  day  after  a  demand  for 
a  poll  be  made,  and  the  poll  shall  last  for  one  day  only,  and  commence  at  the 
hour  of  eight  in  the  morning  and  close  at  the  hour  of  six  in  the  evening,  as 
provided  by  s.  35  (7)  of  the  Municipal  Elections  (Corrupt  and  Illegal  Practices) 
Act,  1884  (47  &  48  Vict.  c.  70)."  (The  exact  effect  of  that  section  is  set  out  in 
the  text.) 

By  s.  6,  "  Where  an  equality  of  votes  is  found  to  exist  between  any  candidates, 
and  the  addition  of  a  vote  would  entitle  any  of  those  candidates  to  be  declared 
elected,  the  returning  ofBcer,  whether  entitled  or  not  to  vote  in  the  first 
instance,  may  give  such  additional  vote  by  word  of  mouth  or  in  writing." 

By  s.  11,  "All  expenses  incurred  under  this  Act  at  any  municipal  election 
shall  be  defrayed  in  the  same  manner  and  out  of  the  same  funds  as  the  expenses 
of  such  municipal  elections  have  respectively  hitherto  been  defrayed." 

There  is  a  schedule  containing  modifications  of  the  Ballot  Act,  1872  (35  &  36 
Vict.  c.  33). 

(/c)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  35  (3). 
(/)  Hid.,  s.  35  (5). 

(m)  Ibid.,  s.  35  (6) ;  see  p.  346,  ante, 
(n)  Ibid.,  s.  35  (7). 

(o)  London  Government  Act,  1899  (62  &  63  Vict.  c.  14),  s.  2  (1);  see  title 
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Sect.  2.     of  them  is  similar  to  that  which  governs  the  election  of  urban  district 
Municipal,    councillors  (p).  As  in  that  case,  the  Local  Government  Board  have 
power  to  make  rules  for  the  conduct  of  elections  {q) ;  and  the  rules 
which  they  have  made  are  similar  though  not  identical  (r). 
Day  of  The  ordinary  day  of  election  of  metropolitan  borough  coun- 

election.        eillors  is  the  1st  of  November,  and  for  that  of  the  mayor  and 

Metropolis.  The  number  of  aldermen  must  be  one-sixth,  of  the  number  of 
councillors,  and  the  total  number  of  aldermen  and  councillors  for  each  borough 
must  not  exceed  seventy  (London  Grovernment  Act,  1899  (62  &  63  Vict.  c.  14), 
s.  2(3)). 

(_p)  Ibid.,  s.  2  (5). 

{q)  Ibid.,  s.  2  (5) ;  and  compare  Local  Government  Act,  1894  (56  &  57  Vict, 
c.  73),  ss.  23  (5),  31  (1). 

(r)  For  the  rules  relating  to  the  election  of  urban  district  councils,  see 
pp.  361  et  seq.,  ante.  The  following  are  the  principal  points  in  which  the  rules  for 
the  metropolitan  borough  councils  (called  "the  Metropolitan  Borough  Councillors 
Election  Order,  1903,"  Stat.  E.  &  O.  Eev.,  Vol.  VIIL,  London  County,  p.  43) 
are  peculiar  to  these  last-named  councils,  or  to  which  it  seems  desirable  to 
direct  special  attention : — 

The  town  clerk  of  the  borough  is  to  be  the  returning  officer,  and  he  may 
appoint  "  one  or  more  "  fit  persons  to  be  his  deputy  or  deputies.  The  day  for 
notice  of  election  is  to  be  not  later  than  fourteen  clear  days  before  the  day  of 
election.  The  day  for  the  receipt  of  nomination  papers  is  to  be  not  later  than 
twelve  o'clock  at  noon  on  the  tenth  day  before  the  election.  The  day  for  sending 
notice  of  decision  as  to  the  validity  of  nomination  papers  and  making  out  the 
statement  as  to  persons  nominated  is  to  be  not  later  than  the  ninth  day  before 
the  day  of  election.  The  day  for  withdrawal  of  candidates  is  to  be  not  later 
than  twelve  o'clock  at  noon  on  the  sixth  day  before  the  day  of  election.  The  day 
for  notice  of  poll  must  be  two  clear  days  at  least  before  the  election.  Any 
person  registered  as  a  parochial  elector  of  more  than  one  ward  in  the  borough 
may  vote  in  any  one  (but  in  one  only)  of  the  wards  of  which  he  is  registered  as 
a  parochial  elector.  The  returning  officer  may,  if  he  thinks  fit,  divide  any  ward 
in  the  borough  into  polling  districts  for  the  election  of  borough  councillors,  but 
each  district  must  consist  of  an  area  for  which  a  separate  list  of  parochial 
electors  will  be  available.  If  any  ward  is  divided  into  polling  districts,  each 
parochial  elector  must  give  his  vote  in  the  polling  district  in  which  the  property 
in  respect  of  which  he  is  entitled  to  vote  is  situate,  and  if  it  is  situate  in  more 
than  one  polling  district,  he  may  vote  in  any  one  (but  in  one  only)  of  the  polling 
districts  in  which  it  is  situate.  Where  the  number  of  the  parochial  electors  in  the 
ward  or  (if  the  ward  is  divided  into  polling  districts)  in  any  polling  district  is  not 
more  than  seven  hundred,  only  one  polling  station  is  to  be  provided  for  the  ward 
or  polling  district,  and  so  on  for  each  additional  seven  hundred  parochial  electors, 
or  for  any  less  number  of  parochial  electors  over  and  above  the  last  seven  hundred. 
If  the  number  of  candidates  for  any  ward  in  the  borough  does  not  exceed 
three,  each  candidate  may  appoint  a  polling  agent  for  each  polling  station. 
If  the  number  of  candidates  exceeds  three  but  does  not  exceed  twenty,  three 
polling  agents,  or  if  the  number  of  the  candidates  exceeds  twenty  but  does  not 
exceed  forty,  four  polling  agents,  or  if  the  number  of  candidates  exceeds  forty 
but  does  not  exceed  sixty,  five  polling  agents,  or  if  the  number  of  candidates 
exceeds  sixty,  six  polling  agents,  may  be  appointed  for  each  polling  station. 
Each  appointment  of  a  polling  agent  must  be  in  writing,  signed  by  the  candi- 
date or  candidates  making  the  same,  and  must  be  delivered  at  the  office  of  the 
returning  officer  not  less  than  two  clear  days  before  the  day  of  the  poll.  But 
no  candidate  must  sign  more  than  one  appointment  of  a  polling  agent  for  any 
polling  station.  If  the  number  of  polling  agents  whose  appointments  have 
been  so  delivered  is  more  than  the  number  allowed  as  aforesaid,  those  whose 
appointments  are  signed  by  the  larger  number  of  candidates  up  to  the  number 
allowed  will  alone  be  valid ;  or  if,  by  reason  of  several  appointments  having 
the  same  number  of  signatures,  the  validity  of  the  appointments  cannot  be 
decided  as  aforesaid,  the  i-eturning  officer  must  determine  which  of  the  appoint- 
ments is  to  have  effect.  Except  as  aforesaid  no  polling  agent,  whether  paid  or 
unpaid,  must  be  appointed  for  the  purposes  of  the  election. 


Part  IV. — The  Conduct  of  an  Election. 
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aldermen  the  9th  of  November.    If  either  of  these  days  is  Sunday      Sect.  2. 
the  following  day  is  to  be  substituted  (s).  Municipal. 

(iv.)  The  London  County  Council. 

797.  The  election  law  relating  to  the  London  County  Council —  Application 
the  county  council  for  the  metropolis  {t) — is  the  same  as  that  relating  of  general 
to  other  county  councils,  except  that  the  London  County  Council 
may  from  time  to  time  appoint  any  fit  person  to  be  deputy- chair- 
man and  to  hold  office  during  the  term  of  office  of  the  chairman, 
and  may  pay  to  such  deputy-chairman  such  remuneration  as  the 
county  council  may  from  time  to  time  think  fit  {a),  and  that,  subject 
to  any  rules  from  time  to  time  made  by  the  London  County  Council, 
anything  authorised  or  required  to  be  done  by,  to,  or  before  the 
chairman  may  be  done  by,  to,  or  before  such  deputy-chairman  {h). 

(v.)  Boards  of  Guardians. 

798.  The  general  law  as  to  boards  of  guardians  outside  London 
and  in  London  is  the  same  (c).  But  the  Local  Government  Board, 
by  whom  the  rules  for  the  conduct  of  such  elections  are  in  both  cases 
made  {cl),  have  made  some  different  provisions  in  the  two  cases, 
though  in  the  main  the  rules  are  entirely  similar  (e). 


Metropolitan 
guardians. 


(s)  London  Government  Act,  1899  (62  &  63  Yict.  c.  14),  s.  3  (2),  (3). 

{t)  The  metropolis,  for  this  purpose,  means  ' '  the  City  of  London  and  the 
parishes  and  places  mentioned  in  Scheds.  A,  B,  and  C  to  the  Metropolis 
Management  Act,  1855  (18  &  19  Yict.  c.  120),  as  amended  by  subsequent 
Acts  "  (Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  100). 

(a)  Ibid.,  s.  88  (a). 

{V)  Ibid.,  s.  88  (b). 

(c)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  30. 
{d)  Ibid.,  s.  23  (5). 

(e)  See  the  Guardians  (London)  Election  Order,  1898,  Stat.  E.  &  0.  Eev., 
Vol.  X.,  Poor,  England,  p.  41.  (The  "Hamlet  of  Penge  "  is  excepted  from 
this  Order.)  For  the  rules  obtaining  outside  London,  see  pp.  389  et  seq.,  aMe. 
The  following  are  the  chief  points  in  which  London  rules  are  peculiar  : — 

All  provisions  for  and  references  to  the  holding  of  the  election  of  guardians 
at  the  same  time  as  any  other  election  are  omitted ;  as  are  the  references  in  the 
rules  as  to  nominations  to  "  a  parish  or  united  parishes  wholly  or  partly  situate 
within  the  area  of  a  borough,"  and  the  qualification  to  be  elected  a  councillor  of 
that  borough.  The  returning  officer  in  London  is  not  bound  to  furnish  the 
overseers  of  the  parish  with  a  supply  of  ballot  papers,  nor  is  there  any  right 
under  the  rules  for  a  parochial  elector  in  London  to  obtain  nomination  papers 
from  either  the  returning  officer  or  the  overseers  free  of  charge  or  at  all.  The 
notice,  which,  in  the  case  of  the  election  of  guardians  outside  London,  must  be 
a  notice  "to  the  effect"  that  no  poll  will  be  taken  etc.,  must  in  London  be  a 
notice  "  that  no  poll  will  be  taken  etc." 

The  rule  as  to  polling  districts  in  London  is  much  shorter,  and  reads  simply 
thus  :  "  (1.)  The  returning  officer  may,  if  he  thinks  fit,  divide  the  parish  into 
polling  districts  for  the  election  of  guardians,  but  each  district  shall  consist  of 
an  area  for  which  a  separate  list  of  parochial  electors  will  be  available.  (2.)  If 
the  parish  is  divided  into  polling  districts,  each  parochial  elector  shall  give  his 
vote  in  the  polling  district  in  which  the  property  in  respect  of  which  he  is 
entitled  to  vote  is  situate,  and  if  it  is  situate  in  more  than  one  polling  district, 
he  may  vote  in  any  one  (but  in  one  only)  of  the  polling  districts  in  which  it 
is  situate." 

The  whole  rule  (r.  23)  of  the  Election  Order  governing  elections  of  guardians 
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Elections. 


Sect.  2. 
Municipal. 

Internal 
elections  at 
universities. 


Sub-Sect.  18. — Uniuersity  Elections  {other  than  Parliamentary). 

799.  The  universities,  like  other  private  societies,  have  each  their 
own  statutes  and  regulations  for  elections  other  than  parliamentary, 
the  statutory  enactments  upon  the  subject  of  university  elections 
not  applying  to  any  but  the  parliamentary  elections  (/). 


Excuses  and 
exceptions  to 
mitigate 
severity  of 
law. 


First  excuse — 
treating, 
undue  in- 
fluence, and 
illegal 
practices. 


Part  V. — Authorised  Excuses  and 
Exceptions. 

800.  Authorised  excuses  and  exceptions  are  peculiar  to  the  law 
of  elections  (</) .  If  it  were  not  for  them  every  corrupt  or  illegal 
practice  by  an  agent  of  the  candidate,  however  innocent  that  candi- 
date might  be,  would  Qi)  avoid  an  election  (i).  If  there  were  no 
authorised  excuses  or  exceptions  every  corrupt  or  illegal  practice, 
whatever  the  circumstances  might  be,  would  also  necessarily  make 
the  person  guilty  of  such  practice  liable  to  conviction  for  a  criminal 
offence  (A;). 

Sect.  1. — In  Parliamentary  Elections. 

801.  There  are  five  different  authorised  excuses  and  exceptions 
which  may  be  allowed  in  respect  of  parliamentary  elections  (Z). 

The  first  is  this  : — Where  upon  the  trial  of  an  election  petition 
the  election  court  (m)  reports  that  a  candidate  at  such  election  was 
guilty  by  his  agents  of  the  corrupt  practices  of  treating  or  undue 
influence,  or  of  any  illegal  practice,  in  reference  to  such  election, 
and  the  election  court  further  reports  that  the  candidate  has 
proved  to  the  court  (1)  that  no  corrupt  or  illegal  practice  was 


outside  London,  whicli  deals  with  ' '  who  is  to  be  deemed  to  fill  casual  vacancies 
at  ordinary  elections,"  is  omitted  from  the  London  Order. 

The  returning  officer  in  London  is  not  bound  to  send  notices  of  the  result  of 
the  election  to  the  overseers  for  them  to  publish. 

The  rule  as  to  expenses  is  much  shorter  in  London,  and  reads  simply  thus  : 
"  Any  sum  which  maybe  payable  to  the  returning  ofiicer  in  respect  of  his 
services  in  taking  a  poll  in  the  parish,  or  in  respect  of  expenses  incurred  in 
relation  to  such  poll,  shall  be  defrayed  by  the  guardians  of  the  poor  law  union, 
and  shall  be  charged  to  the  parish  in  their  accounts." 

(/)  See  pp.  322  et  seq.,  ante. 

(g)  Suggested  by  Lord  Bramwell  (see  Jelf's  Corrupt  and  Illegal  Practices 
Prevention  Acts  (1905  ed.),  p.  50). 

(/t)  As  in  the  case  of  the  offence  of  bribery,  to  which  the  law  of  authorised 
excuses  does  not  apply  (see  pp.  286  et  seq.,  ante). 

{i)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Yict.  c.  51), 
ss.  5,  10. 

(k)  Ibid.,  ss.  6,  10. 

(l)  Ibid.,  ss.  22,  23,  29  (6),  (9),  34  (1).  The  expression  "  authorised  excuse  " 
is  used  in  the  last-named  section  only,  but  the  phrase  "  authorised  excuses 
and  exceptions  "  is  a  convenient  phrase  to  cover  the  four  cases  referred  to,  all 
of  which  are  based  upon  the  same  principle.  Strictly,  however,  the  first  of 
these  "authorised  excuses"  is  not  an  "authorised  excuse"  at  all,  but  an 
"  exception."  See  Madcinnon  v.  Clark,  [1898]  2  Q.  B.  251,  C.  A.,  where  it  was 
necessary  to  distinguish  between  the  two. 

(m)  See  pp.  408  et  seq.,  post. 
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committed  at  such  election  by  the  candidate  or  his  election  agent, 
and  the  offences  mentioned  in  the  said  report  were  committed 
contrary  to  the  orders  and  without  the  sanction  or  connivance  of 
such  candidate  or  his  election  agent,  and  (2)  that  such  candi- 
date (n)  and  his  election  agent  (o)  took  all  reasonable  means 
for  preventing  the  commission  of  such  practices,  and  (3)  that 
the  offences  mentioned  in  the  said  report  were  of  a  trivial, 
unimportant,  and  limited  character,  and  (4)  that  in  all  other  respects 
the  election  was  free  from  any  corrupt  or  illegal  practice  on  the 
part  of  such  candidate  and  of  his  agents,  then  the  election  of  such 
candidate  will  not,  by  reason  of  the  offences  mentioned  in  the 
report,  be  void,  nor  will  the  candidate  be  subject  to  any  incapacity 
under  the  Act.  This  is  the  only  authorised  excuse  which  applies 
to  a  corrupt  practice  ;  and  the  four  conditions  above  stated  must  be 
always  fulfilled  before  a  corrupt  practice  can  ever  be  excused. 
This  excuse  will  save  the  seat,  but  does  not  prevent  the  applica- 
tion of  the  penalising  enactments  against  the  persons  actually 
offending.  The  court  in  this  case,  if  it  finds  that  the  four  conditions 
have  been  satisfied,  is  bound  to  give  the  relief  which  is  sought  (q). 

In  no  case  can  relief  be  given  where  bribery  is  proved  (r),  nor  is 
the  case  of  personation  covered  by  the  words  of  the  enactment  (s). 

802.  The  second  authorised  excuse  is  this: — Where  on  applica-  Second  excuse 
tion  made  it  is  shown  to  the  High  Court  (t)  or  to  an  election  — iUegai 

practices, 

  payments, 

employ  ment, 

(n)  Where  there  were  two  candidates  as  respondents  to  the  petition,  Wright  or  hiring, 
and  Bruce,  J  J. ,  held,  with  some  doubt,  that  this  might  be  read  as  applying  to 
each  of  the  candidates  separately,  and  granted  relief  to  the  one  while  refusing  it 
to  the  other  {South amptoji  Borough  Case  (1895),  5  O'M.  &  H.  17,  21).  Where  a 
candidate  took  part  in  a  procession  round  the  town,  in  which  the  court  was 
satisfied  that  a  good  deal  of  drinking  took  place,  and  that  he  must  be  taken 
to  have  known  that  there  was  at  least  a  danger  of  treating,  the  court  refused 
to  find  affirmatively  that  this  candidate  "  took  all  reasonable  means  "  to  prevent 
corrupt  treating,  and,  in  the  absence  of  such  affirmative  finding,  held  that  they 
had  no  power  to  relieve  under  this  section  against  an  illegal  act,  though  of  a 
trivial,  unimportant,  or  limited  character  {ibid.,  23). 

(o)  If  the  election  agent  has  personally  sanctioned  what  is  illegal  it  is 
fatal  to  the  election  {Walsall  Borough  Case  (1892),  4  O'M.  &  H.  123,  127). 

{p)  See  note  {n),  supra. 

{q)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  22.  Note  that  the  word  in  the  final  enacting  sentence  is  "  shall."  The  law 
intends,  by  this  and  the  next  section  (see  para.  802),  to  enable  judges  to  relieve 
candidates  from  all  responsibility  from  corrupt  and  illegal  practices,  when  they 
satisfy  the  judges  that  they  have  done  everything  on  their  part  to  render  the 
election  pure  and  free  from  corruption.  But  the  onus  lies  upon  any  such  candi- 
date and  upon  his  election  agent  to  prove,  if  they  ask  for  such  relief,  that  they 
personally  took  all  reasonable  means  for  preventing  the  commission  of  corrupt 
and  illegal  practices  {Rochester  Borough  Case  (1892),  4  O'M.  &  H,  156,  160). 

(r)  Pmtefract  Case  (1893),  Day,  76. 

(s)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
8.  22. 

{t)  The  application  is  made  either— (1)  by  motion  to  the  Divisional  Court, 
which  should,  as  it  would  seem,  consist  of  judges  upon  the  rota  for  trial  of 
election  petitions  (see  Shaw  v.  Rechitt,  [1893]  1  Q.  B.  779,  781,  which  was  not, 
however,  decided  upon  this  section),  or  (2)  by  application  to  the  judge  in 
chambers,  who  should,  upon  the  same  principle,  be  one  of  the  judges  upon  the 
rota.  The  application  is  in  either  case  made  ex  parte  after  notice.  It  may  be 
made  on  affidavit.    Per  a  precedent  of  such  affidavit,  see  Ex  parte  Clark  (1885), 
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Sect.  1.     court,  by  sufficient  evidence  (1)  that  an  act  or  omission  of  a 
In  Parlia-    candidate  at  any  election  or  of  his  election  agent,  or  of  any  other 
mentary     agent  or  person,  would,  by  reason  of  being  a  payment,  engagement, 
Elections,    employment,  or  contract  in  contravention  of  the  laws  for  the 
prevention  of  illegal  practices,  or  being  the  payment  of  a  sum  or 
the  incurring  of  an  expense  or  of  otherwise  being  in  contravention 
of  any  of  such  provisions,  be,  but  for  the  authorised  excuse,  an  illegal 
practice,  payment,  employment,  or  hiring  (tt) ;  and  (2)  that  such  act 
or  omission  arose  from  inadvertence  (a)  —the  party  not  being  aware 
of  what  was  done  or  not  knowing  that  it  was  wrong — (h)  or  from 


52  L.  T.  260,  decided  under  the  analogous  section  (s.  20)  of  the  Municipal 
Corporations  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict.  c.  70). 

(^t)  A  printer  guilty  of  an  offence  under  s.  18  of  tlie  Act  (see  p.  296,  ante'j  is 
not  within  this  sub-section,  unless  he  knew  that  he  was  acting  in  contravention 
of  the  Act,  in  which  case  he  is  not  within  the  next  sub-section  {Ex  parte 
Lenanton,  Ex  ])o.rte  Pierce  (1889),  53  J.  P.  263),  decided  under  the  analogous 
sections  of  the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884 
(47  &  48  Vict.  c.  70).    But  compare  ^xjjarie  (1885),  62  L.  T.  260. 

(a)  An  insufficient  description  of  clerks  and  messengers  was  excused  as 
inadvertent  by  Cave,  J.,  in  the  Norwich  Case  (1886),  4  O'M.  &  H.  84,  90,  91  ; 
but  the  learned  judge  rested  his  decision  on  the  ground  that  that  part  of  the  Act 
had  never  yet  been  interpreted.  It  does  not,  therefore,  follow  that  the  excuse 
would  be  allowed  again  in  similar  circumstances.  Compare  the  Stepney  Case 
(1886),  4  O'M.  &  H.  34,  53,  where  the  illegality  of  the  thing  excused  was  so  far 
from  obvious  that  neither  the  respondent's  counsel  nor  the  counsel  for  the 
Director  of  Public  Prosecutions  relied  upon  it  until  the  court  pointed  out  its 
bearing  upon  the  recriminatory  charge. 

(6)  Stepney  Borough  Case  (1892),  4  O'M.  &  H.  178,  180,  where  streamers  hung 
across  the  street  were  held  to  be  banners  within  s.  16  of  the  Act  (see  pp.  301, 
302,  ante).  The  court  said  that  the  election  agent  might  fairly  say  that  the 
payments  for  them  were  "  inadvertent"  in  the  sense  that  he  did  not  know  that 
they  were  wrong,  and  the  payments  were  therefore  excused  under  the 
section  [ibid.).  But  where  cards  for  hats  were  charged  as  such  to  the  election 
account,  and  were  paid  for  by  the  election  agent,  when  they  had  been  spoken  of 
from  the  beginning  as  cards  for  hats,  and  had  been  made  specially  adaptable  for 
being  placed  in  hats,  though  no  want  of  good  faith  was  imputed  either  to  the 
candidate  or  his  election  agent,  the  court  refused  to  excuse  this  from  being  an 
illegal  practice.  There  was  no  inadvertence,  accidental  miscalculation,  or  other 
ground  of  a  like  nature  within  the  meaning  of  this  section.  A  misconception 
of  the  law,  it  was  here  said,  cannot  be  treated  as  inadvertence  ( Walsall  Borough 
Case  (1892),  4  O'M.  &  H.  123,  129).  In  the  Essex  (South- Western  Division)  Case 
(1886),  2  T.  L.  E.  388,  where  a  sub-agent  voted,  not  having  expected  that  he 
would  be  paid  for  his  work  as  sub-agent,  but  afterwards  received  something  as 
"  an  honorarium,"  he  did  not  have  relief.  In  Ex  parte  Ayrton  (1885),  2  T.  L.  E. 
215,  the  candidate  had  spent  extra  money  in  contradicting  untrue  reports.  He 
was  excused ;  but  part  of  the  money  had  been  spent  owing  to  a  mistake  in 
the  accounts.  The  statute  was  passed  for  the  very  object  of  relieving  candi- 
dates from  the  entirely  unjust  and  disproportioned  consequences  of  trifling 
defaults  {East  Clare  Case  (1892),  Day,  161,  164).  "To  unseat  a  member  of 
whom  we  thought  that  he  on  his  part  was  not  only  free  from  personal  corrup- 
tion, but  had  taken  every  possible  precaution  to  prevent  corruption  and  illegal 
practices,  would  be  doing  something  which,  so  far  from  assisting  purity  of 
election,  would  on  the  contrary  lead  to  impurity  of  election  "  {Rochester  Case 
(1892),  Day,  98,  jper  Vaughan  Williams,  J.,  at  p.  104).  Under  the  corresponding 
section  (s.  20)  of  the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884  (47  &  48  Vict.  c.  70),  many  applications  have  been  made,  and  as  the 
principles  and  practice  in  such  cases  are  the  same  as  in  parliamentary  cases, 
it  will  be  convenient  to  refer  to  them  as  well  as  to  parliamentary  cases  in  the 
present  note.  Some  substantial  explanation  of  the  inadvertence  must  be  given 
by  the  applicant.    Where  the  applicant,  a  solicitor's  clerk,  an  experienced  man. 
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accidental  miscalculation,  or  from  some  other  reasonable  cause  of  a 
 ;   In  Parlia- 

■wh.0  had  already  gone  through  two  elections,  swore,  "  At  the  time  when  my  mentary 
return  ought  to  have  been  made,  my  wife,  who  has  had  the  misfortune  to  have  Elections 

her  leg  amputated,  was  seriously  ill,  and  for  four  nights  I  had  no  rest ;  it  was   

this  fact  alone  which  upset  me  and  made  me  forget,"  and  the  amputation 
referred  to  had  taken  place  fifteen  years  previously.  Wills,  J.,  said:  "The 
application  for  relief  cannot  be  granted.  There  is  nothing  but  the  bare  state- 
ment that  the  omission  to  make  the  return  and  declaration  was  occasioned  by 
inadvertence.  There  is  no  corroboration  of  that  statement  and  no  corroboration 
by  a  medical  man  in  support  of  the  medical  statements.  The  affidavit  is  hardly 
a  candid  one.  I  do  not  see  how  we  could  ever  refuse  relief  in  these  cases  if  we 
granted  it  in  this  instance"  {Ex  parte  Haseldine  (1895),  59  J.  P.  71). 

Where  a  candidate  agreed  to  pay  an  election  agent  in  a  municipal  case,  but, 
finding  out  the  illegality  of  the  proposed  course  of  action,  did  not  pay  him,  he 
was  excused  [Brentwood  Case,  Ex  parte  Montgomery  (county  council  election) 
(1889),  5  T.  L.  E.  198).  If  a  man  goes  to  an  experienced  man  for  advice,  and 
is  misled,  it  is  so  much  in  his  favour  {Kew  Bridge  Division  Case,  Ex  parte 
Layton  and  Woodhridge  (county  council  election)  (1889),  ibid.).  The  employ- 
ment of  a  paid  agent  was  excused,  where  the  fact  of  his  being  paid  was  not 
likely  to  influence  the  election  [Re  Isleworth  Division  Election,  Ex  parte  Measom 
(county  council  election)  (1889),  5  T.  L.  E.  221).  Where  twelve  non- voters  and 
one  voter  were  employed  as  paid  messengers,  the  statutory  maximum  being  two, 
the  candidate  was  excused,  as  he  had  thought  that  he  was  allowed  to  employ  as 
many  non-voters  as  he  pleased  [Dunchurch  Division  Case,  Ex  parte  Darlington 
(county  council  election)  (1889),  5  T.  L.  R.  183). 

An  excuse  was  allowed  for  holding  a  meeting  on  licensed  premises  in  a 
county  council  election,  as  the  Act  applying  this  law  to  county  council 
elections  was  new,  but  the  applicant  had  to  bear  the  costs  of  the  application 
{Be  Bennington  Electoral  Division  Election,  Ex  parte  Hutchinson  (1888),  5 
T.  L.  E.  136).  Meetings  held  on  licensed  premises  were  excused  in  favour  of  the 
candidate,  and  the  publican  where  the  refreshments  were  paid  for  by  the  persons 
to  whom  they  were  served  {Re  West  Dorchester  Election,  Ex  parte  Gregory  and 
Frost  (county  council  election)  (1889),  5  T.  L.  E.  221).  Where  a  meeting  was 
moved  into  licensed  premises  by  reason  of  a  sudden  storm,  relief  was  granted 
{Syresham  Division  Case  (1889),  5  T.  L.  E.  195). 

Where  the  printer's  name  is  given,  the  omission  of  the  publisher's  name  has 
been  excused  {Newhury  Case,  Ex  parte  Byrch  (county  council  election)  (1889), 
5  T.  L.  E.  195). 

An  excuse  has  been  allowed  for  issuing  an  election  address  without  the 
printer's  name  upon  it  in  a  county  council  election  {Re  Hailsham  Division 
Election,  Ex  parte  Ives  (1888),  5  T.  L.  E.  136).  The  name  of  the  publisher 
having  been  omitted  from  an  election  placard,  the  candidate  was  excused  as 
the  Act  was  a  new  one,  and  the  legislation  on  the  subject  was  by  reference 
{Edivinstowe  Division  Case,  Ex  parte  Manvers  {Lord)  (county  council  election) 
(1889),  5  T.  L.  E.  220). 

An  excuse  was  allowed  for  an  irregular  payment  which  could  have  been  but 
was  not  made  through  the  election  agent,  but  where  everything  was  hona  fide 
{Ex parte  Caldicote  (1907),  51  Sol.  Jo.  593).  So  where  a  payment  was  made  before 
the  election  agent  was  appointed  {Ex  parte  Williamson  (1906),  51  Sol.  Jo.  14). 

The  omission  from  a  placard  of  the  name  of  the  printer  and  publisher  was 
excused  although  the  original  posters  remained  up  for  nearly  two  months  {Be 
St.  Issels  Division  Election,  Ex  parte  Vickerman  (county  council  election)  (1889), 
5  T.  L.  E.  220).  The  contents  of  the  documents  must  only  be  used  to  a  very 
slight  extent  on  such  applications  (see  Re  South  Wimbledon  Division  Election, 
Ex  parte  Fenivick  (county  council  election)  (1889),  ibid.,  221).  But  if  an  excuse 
is  sought  in  regard  to  a  placard  which  is  libellous,  the  court  will  be  the  less 
ready  on  account  of  the  defamatory  nature  of  the  placard  to  grant  the  excuse 
{Hampton  Division,  Ex  parte  De  Wette  (county  council  election)  (1889),  5  T.  L.  E. 
173).  The  court  has  no  power  to  grant  relief  to  the  printer  on  such  an 
application  {ibid.). 

Where  an  elective  auditor  illegally  incurred  the  expense  of  an  election 
address,  he  obtained  relief  under  this  provision  {Ex  parte  Gale  (1905),  69  J.  P. 
281) ;  but  see  Ex  parte  Tolley,  Ex  parte  Slater  (1907),  71  J.  P.  236. 
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The  consulting  of  an  inaccurate  text-book  on  the  part  of  a  candidate  at  an 
In  Parlia-     election  of  county  councillors  was  held  in  the  particular  circumstances,  when 
mentary      county  council  elections  were  a  new  thing,  to  furnish  matter  for  an  excuse  ; 
Elections.     but  Wills,  J.,  said  that  candidates  must  be  more  careful  in  future  (^e  Lingfield 
  Division  Election,  Ex  parte  Birley  (1889),  5  T.  L.  E.  220). 

Where  a  man  asked  the  opinion  of  persons  who  were  not  lawyers  upon  a 
point  of  law,  and  their  opinion  turned  out  not  to  be  well  founded,  he  was 
refused  relief  [Ex  parte  Montejiore  (London  School  Board  election)  (1888), 
5  T.  L.  E.  78).  It  will  be  very  difficult  at  any  future  election  to  excuse  any 
candidate  on  the  ground  of  ignorance  of  the  law  and  to  say  that  this  amounts 
to  inadvertence,  especially  if  he  be  reckless  and  takes  no  trouble  to  inform 
himself  as  to  the  nature  of  his  duties  and  liabilities  {Ex  parte  Walker  (county 
council  election)  (1889),  22  Q,.  B.  D.  388,  C.  A.). 

The  illness  of  an  unpaid  agent  in  whose  hands  the  matter  has  been  left  is  a 
reasonable  cause  for  an  excuse  [Re  Ipswich  Election  (municipal  election)  (1887), 
3  T.  L.  E.  397)  ;  but  a  doctor's  unsworn  certificate  that  the  candidate  is  ill  is 
not  enough  {Re  Llandovery  Division  Election,  Ex  parte  Dinevor  {Lord)  (county 
council  election)  (1889),  5  T.  L.  E.  221). 

If  the  affidavits  are  conflicting  the  court  will  incline  to  allow  the  law  to  take 
its  course  and  will  not  grant  an  excuse  {Re  Ramsgate  Election,  Ex  parte  Hobls 
(municipal  election)  (1889),  5  T.  L.  E.  272). 

Where  the  municipal  election  law  differed  from  the  parliamentary  election  law, 
and  the  applicant  was  misled  by  his  parliamentary  experience,  relief  was  granted 
{Cambridge  Case,  Ex  parte  Hawkins  (municipal  election)  (1899),  44  Sol.  Jo.  102). 

The  indulgence  given  in  one  case  will  not  necessarily  be  extended  in  another 
{West  Lambeth  School  Board  Case,  Ex  parte  Hughes  (1900),  45  Sol.  Jo.  79). 

Where  an  application  for  relief  is  made  on  behalf  of  several  candidates,  an 
affidavit  by  one  candidate  is  insufficient  ;  there  must  be  a  joint  affidavit  by 
all  the  applicants  {Re  Andrews,  Re  Streatham  Vestry  Election  (1899),  68  L.  J. 
(q.  b.)  683).  It  is  not  sufficient  for  the  affidavits  merely  to  state  that  the  act 
in  respect  of  which  relief  is  sought  arose  from  inadvertence  and  not  from  any 
want  of  good  faith  ;  some  reasonable  excuse  for  such  inadvertence  must  be 
shown  {Ex  parte  Perry  (municipal  election)  (1884),  48  J.  P.  824). 

The  relief  may  be  granted  before  the  holding  of  the  election  ( Westminster 
Division  School  Board  Case,  Ex  parte  Kyd  (1897),  14  T.  L.  E.  64).  So  in  Ex  parte 
Berry  (1910),  unreported — the  case  of  an  election  of  a  common  councilman 
for  the  City  of  London.  Where  a  petition  was  threatened,  relief  may  never- 
theless be  granted  {Kidwelly  Case,  Ex  parte  Stephens  (1889),  5  T.  L.  E.  203), 
especially  if  the  matter  as  to  which  relief  is  sought  is  the  only  ground  of  the 
petition,  so  as  to  save  the  costs  of  the  latter  {Ex  parte  Forster  (1903),  67  J.  P. 
322).  When  the  illegality  is  serious,  the  person  opposing  the  relief  will  get  his 
costs  (see  Ex  parte  Kyd  (1897),  14  T.  L.  E.  154). 

The  Divisional  Court  refused  to  relieve  in  a  case  of  the  employment  of  paid 
canvassers  ;  but  the  Court  of  Appeal  gave  relief,  the  applicant  having  failed  to 
be  elected  in  the  interim.  The  applicant  has  two  strings  to  his  bow  {Rhyl 
Division  Case,  Ex  parte  Thomas  (1889),  60  L.  T.  728,  0.  A.,  per  BoWEN,  L.J.).  _ 

When  the  application  is  to  be  relieved  against  an  irregtdarity,  and  a  petition  is 
presented  complaining  of  that  irregularity  and  also  of  corrupt  practices,  the 
application  will  not  be  granted  pending  the  hearing  of  the  petition  (see  judg- 
ment of  Pollock,  B.,  in  Ex  parte  Wilks  (1885),  16  _Q.  B.  D.  114). 

Less  notice  of  an  application  for  relief  is  required  if  made  at  the  trial  than 
otherwise  {Hexham  Case  (1892),  Day,  76 ;  Walsall  Case  (1892),  ibid.).  In  the 
Lichfield  Case  (1892),  ibid.,  an  application  for  relief  was  granted  after  the 
petition  had  been  withdrawn. 

The  application  must  not  be  made  hypothetically  in  respect  of  certain  matters, 
"  if  found  by  the  court  to  be  illegal  "  {Walsall  Case,  supra). 

When  a  petition  is  likely  to  be  presented  the  right  course  is  to  allow  the 
application  for  an  excuse  to  stand  over  {Re  Walton  Division  Election,  Ex  parte 
Hempson  (1889),  5  T.  L.  E.  220). 

The  court  will  grant  relief  from  an  illegal  practice  in  a  proper  case,  even 
although  an  election  petition  has  been  presented,  when  the  sole  grounds  for 
such  petition  are  those  in  respect  of  which  relief  is  sought  and  none  of  the  facts 
are  in  dispute  {Ex  parte  Forster  (rural  district  council  election)  (1903) ,  89  L.  T. 
18.  per  Lord  Alverstone,  C.J.,  and  Channell,  J.). 
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like  nature  (c),  and  in  any  case  did  not  arise  from  any  want  of  good  Sect.  i. 

faith  ((i),  and  (3)  that  such  notice  (e)  of  the  application,  as  to  the  In  Parlia- 

court  seems  fit,  has  been  given  in  the  county  or  borough  for  which  mentary 

the  election  was  held,  and  that  in  the  circumstances  it  seems  to  the  Elections, 
court  to  be  just  that  the  candidate  and  the  said  election  agent  and 
person,  or  any  of  them,  should  be  relieved,  the  court  may  make  an 
order  (/)  allowing  such  act  or  omission  to  be  an  exception  from  the 

There  is  an  appeal  to  the  Court  of  Appeal,  which  court  will  not,  however, 
ordinarily  interfere  with  the  discretion  of  the  Divisional  Court,  though  in  an 
exceptional  case — where  the  judges  held  diiferent  views — it  did  so  interfere 
{Richmond  Case,  Ex  parte  Walker  (county  council  election)  (1889),  22  Q.  B.  D. 
384,  C.  A.). 

A  candidate  who  has  committed  an  illegal  act  must  apply  for  relief  as  soon  as 
he  discovers  the  illegality  ;  otherwise  he  will  not  be  allowed  the  excuse  {Be 
FembroJce  Election  (county  council  election)  (1889),  5  T.  L.  E.  272). 

(c)  The  section  is  intentionally  very  carefully  guarded,  and  has  always  been 
limited  by  the  courts  to  small  and  accidental  mistakes  {Southampton  Borough 
Case  (1895),  5  O'M.  &  H.  17,  25).  Thus,  in  a  case  where  Denman',  J.,  held  that  a 
candidate  was  guilty  of  illegal  employment  and  illegal  payment  in  employing 
and  paying  persons  to  endeavour  to  obtain  votes  and  to  distribute  canvassing 
handbills,  he  excused  him  under  this  section  because  the  Act  was  new  and  by  no 
means  easy  to  master,  and  because  "  the  blot  in  question  "  was  so  far  from  obvious 
that  opposing  counsel  did  not  rely  on  it  until  the  court  itself  had  pointed  out 
its  bearing.  But  he  said  that  he  might  hold  otherwise  on  a  future  occasion 
with  precisely  similar  facts  {Stepney  Case  (1886),  4  O'M.  &  H.  34,  52  ;  compare 
Norwich  Case  (1886),  4  O'M.  &  H.  84,  91). 

{d)  With  regard  to  the  question  of  hona  fides  in  making  illegal  payments, 
it  is  very  material  to  consider  what  was  the  character  of  the  election  in  other 
respects — whether  in  other  respects  it  was  pure — so  as  to  show  that  there 
has  been  a  hond  fide  desire  to  avoid  illegal  practices  {Stepney  Borough  Case 
(1892),  4  O'M.  &  H.  178,  182). 

(e)  Notice  of  the  application  must  be  given  to  the  defeated  candidate,  to  the 
returning  officer,  and  to  the  constituency  by  advertisement  {Re  South  Shrop- 
shire Election  (1886),  34  W.  R.  352).  Notice  should  also  be  given  to  the 
Election  Petitions  Office,  Eoom  175,  Royal  Courts  of  Justice.  Compare  Ex  parte 
Zenanton,  Ex  parte  Pierce  (1889),  53  J.  P.  263.  In  the  Norwich  Case,  supra, 
notice  given  in  court  at  the  trial  of  the  petition  itself  when  the  persons 
interested  were  present  was  held  sufficient  to  satisfy  the  statute.  Insuffi- 
cient notice  is  a  ground  for  refusing  relief  {Neiu  Siuindon  Case,  Ex  parte 
Hinton  (county  council  election)  (1889),  5  T.  L.  R.  195).  The  notice  must 
be  precise  as  to  the  relief  claimed,  otherwise  any  person  opposing  will  get  his 
costs  {Rhyl  Division  Case,  Ex  parte  Keatinge  (coimty  council  election)  (1889), 
5  T.  L.  R.  195).  Notice  should  be  given  to  the  petitioners  of  the  respondent's 
intention  to  apply  at  the  trial  for  relief,  so  as  so  enable  them  to  consider 
whether  to  proceed  with  the  petition,  otherwise  the  respondent  may  have  to  bear 
the  costs  of  the  petition  although  he  obtains  relief  {Stepney  Case  (1892),  Day,  77. 
See  the  reasons  given  by  Cave,  J.,  in  his  judgment,  i'bid.,a,t  p.  125).  Whatever 
notice  is  given,  a  particular  voter  may  not  in  fact  have  notice ;  but  this  fact  will 
not  give  such  a  voter  a  right  to  oppose  the  granting  of  the  relief  after  the  order  has 
been  made  {Re  Wigan  Election  (municipal  election)  (1885),  2  T.  L.  E.  159).  In 
order  to  support  an  application  for  relief,  it  is  not  sufficient  for  notice  of 
intention  to  make  the  application  to  be  advertised  in  local  papers,  but  such 
notice  must  be  published  in  such  a  manner  as  will  ensure  reasonable  certainty 
that  persons  interested  will  have  actual  notice  {Ex  parte  Perry  (municipal 
election)  (1884),  48  J.  P.  824).  In  that  case  it  was  said  that  posters  or  placards 
should  have  been  used;  but  this  is  not  always  insisted  upon  {Westminster 
Division  School  Board  Case,  Ex  parte  Kyd  (1897),  14  T.  L.  E.  64).  So  in  Ex 
jMrte  Berry  (1910),  unreported,  where  the  only  advertisement  in  the  case  of  a 
City  of  London  municipal  election  was  in  the  Daily  Telegraph. 

(/)  The  effect  of  such  an  order  is  to  do  away  with  the  illegal  practice  so 
relieved  against,  so  that  when  the  court  comes  to  make  its  report  to  the  Speaker 
of  the  House  of  Commons  (see  p.  460,  post),  if  that  practice  is  all  that  has  been 

D  D  2 


404 


Elections. 


provisions  which  would  otherwise  make  it  an  illegal  practice,  pay- 
ment, employment,  or  hiring,  and  thereupon  such  candidate,  agent, 
or  person  will  not  be  subject  to  any  of  the  consequences  under 
such  provisions  of  the  said  act  or  omission  (^f)  ;  but  the  court  in 
the  case  of  this  excuse  has  complete  discretion  in  the  matter  (h). 

803.  The  third  excuse  is  confined  to  cases  where  those  provi- 
sions (i)  have  been  disobeyed  which  stipulate  as  to  the  manner  in 
which  and  the  time  within  which  payment  is  to  be  made  in  respect 
of  any  expense  incurred  on  account  of  or  in  respect  of  the  conduct 
or  management  of  the  election  (/c).  When  the  election  court  reports 
that  it  has  been  proved  to  the  court  by  a  candidate  that  any  pay- 
ment made  in  contravention  of  such  provisions  was  made  without 
his  sanction  or  connivance,  the  election  of  such  candidate  is  not  to 
be  void,  nor  is  he  to  be  subject  to  any  incapacity  under  the  pro- 
visions in  question  by  reason  only  of  such  payment  having  been 
made  in  contravention  thereof  (l). 

804-  The  fourth  authorised  excuse  is  one  for  which  application 
can  only  be  made  upon  the  commission  of  what  would  otherwise  be 
an  offence.  On  cause  shown  to  the  satisfaction  of  the  High  Court, 
such  court,  on  application  by  the  claimant  or  by  the  candidate  or 
his  election  agent,  may  by  order  give  leave  for  the  payment  by  a 
candidate  or  his  election  agent  of  a  disputed  claim  (vi)  or  of  a  claim 
for  any  such  expenses  as  aforesaid  (n),  although  sent  in  after  the 
time  limited  (o),  or  although  the  same  was  sent  in  to  the  candidate 


proved  against  the  respondent  to  the  petition,  the  court  will  have  to  report  that 
there  has  been  no  illegal  practice  {Hexham  Division  Case  (1892),  4  O'M.  &  H.  143, 
144,  145). 

(^f)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  23.  The  court  intends  by  this  section  and  the  preceding  section  to  enable 
judges  to  relieve  candidates  from  all  responsibility  for  corrupt  and  illegal  (in 
this  section  only  illegal)  practices,  where  they  satisfy  the  judges  that  they  have 
done  everything  on  their  part  to  render  the  election  pure  and  free  from  corrup- 
tion. It  is  for  the  candidate  and  his  election  agent  to  prove,  when  such  relief 
is  asked  for,  that  they  personally  took  all  reasonable  means  for  preventing  the 
commission  of  corrupt  and  illegal  practices  {Rochester  Borough  Case  (1892),  4 
O'M.  &  H.  156,  160).  When  the  relief  is  sought  for  under  the  powers  which 
the  Act  confers  upon  the  court,  the  person  who  obtains  that  relief  has  himself 
always  to  bear  the  cost  of  obtaining  it.  If,  therefore,  the  respondent  in  an 
election  petition  delays  until  the  last  moment  to  come  and  ask  for  it,  so  that 
the  whole  case  has  to  be  fought  out,  he  has  only  himself  to  blame  for  not 
taking  an  earlier  opportunity  of  giving  notice  of  what  he  intends  to  do  and 
thereby  giving  the  petitioners  an  opportunity  of  reconsidering  their  position 
{Stepney  Borough  Case  (1892),  4  O'M.  &  H.  178,  per  Cave,  J.,  at  p.  183). 

{h)  Thus,  in  the  case  of  the  Walsall  Borough  Case  (1892),  4  O'M.  &  H.  123, 
129,  above  referred  to,  Sir  Henry  Hawkins  said  that,  even  if  he  had  found  that 
the  conditions  had  been  fulfilled  to  give  him  the  power,  he  would  not  have 
used  his  discretion  in  favour  of  the  respondent. 

(i)  I.e.,  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict, 
c.  51),  8.  29. 

{k)  See  p.  298,  ante. 

{I)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s  29  (6). 

(m)  See  p.  298,  atite. 

(n)  That  is  to  say,  ' '  expenses  incurred  on  account  of  or  in  respect  of  the  conduct 
or  management  of  the  election  "  (see  the  preceding  paragraph  of  the  text), 
(o)  See  p.  298,  ante. 
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and  not  to  his  election  agent  (jp).  Any  sum  specified  in  the  order 
giving  leave  may  be  paid  by  the  candidate  or  his  election  agent,  and 
when  paid  in  pursuance  of  such  leave  is  deemed  to  be  paid  within 
the  time  limited  (q). 

805.  The  last  of  the  authorised  excuses  applies  only  to  cases 
where  the  return  and  declarations  respecting  the  expenses  of  a 
candidate  at  an  election  have  not  been  transmitted  as  required  by 
statute  (7'),  or,  being  transmitted,  contain  some  error  or  false  state- 
ment. In  such  case,  if  either  (1)  the  candidate  applies  to  the  High 
Court  or  an  election  court  and  shows  that  the  failure  to  transmit 
such  return  and  declarations,  or  any  of  them,  or  any  part  thereof, 
or  any  error  or  false  statement  therein,  has  arisen  by  reason 
of  his  illness,  or  of  the  absence,  death,  illness  or  misconduct  of 
his  election  agent  or  sub-agent,  or  of  any  clerk  or  officer  of  such 
agent,  or  by  reason  of  inadvertence  or  of  any  reasonable  cause  of 
a  like  nature  (s),  and  not  by  reason  of  any  want  of  good  faith  on 
the  part  of  the  applicant ;  or  (2)  if  the  election  agent  of  the 
candidate  applies  to  the  High  Court  or  an  election  court  (t)  and 
shows  that  the  failure  to  transmit  the  returns  and  declarations 
which  he  was  required  to  transmit,  or  any  part  thereof,  or  any  error 
or  false  statement  therein,  arose  by  reason  of  his  illness  or  of  the 
death  or  illness  of  any  prior  election  agent  of  the  candidate  (a)  or 
of  the  absence,  death,  illness  or  misconduct  of  any  sub-agent, 
clerk,  or  officer  of  an  election  agent  of  a  candidate  or  by  reason  of 
inadvertence  (&),  or  any  reasonable  cause  of  a  like  nature,  and  not  by 

(p)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Yict.  c.  51), 
s.  29  (9).  E.g.,  where  it  was  shown  by  affidavit  that  the  claim  was  made  by  a 
person  whom  the  candidate  had  employed  to  prepare  canvassing  books  in 
anticipation  of  the  election,  but  whom,  in  the  event,  he  had  not  appointed  to 
be  his  election  agent,  and  the  claim  for  such  work  was  disputed  and  returned 
as  such,  but  subsequently  £60  was  allowed  therefor  in  an  arbitration,  an  order 
was  made  under  this  section  {Lowestoft  Division  Case,  Ex  parte  Crossley  [Sir  S.) 
(1887),  4  T.  L.  E.  38). 

(q)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  29  (10). 

(r)  See  p.  336,  ante. 

(s)  E.g.,  where  sub-agents'  charges  had  been  first  disallowed  as  excessive 
but  subsequently  shown  to  be  reasonable  [Be  South  Shropshire  Election  (1886),  2 
T.  L.  E.  347). 

(t)  See  p.  408,  post. 

(a)  See  p.  266,  ante. 

[b)  Thus,  where  men  were  employed  and  paid  to  force  canvassing  handbills 
into  the  hands  of  voters,  and  to  prevent  any  other  persons  from  approaching 
them  by  superior  physical  force — not  only  to  distribute  them,  but  to  endeavour 
to  procure  their  votes — the  return  described  the  payment  as  one  for  ' '  distributing 
bills."  Denmajt,  J.,  thought  that  the  description  was  inaccurate  and  insuffi- 
cient. But  he  thought  that  the  inaccuracy  and  insufficiency  arose,  not  from 
any  want  of  good  faith,  but  from  inadvertence  arising  from  difficulties  in 
understanding  the  Act.  He  intimated,  however,  in  his  judgment  that  in  future  a 
similar  case  would  not  be  treated  so  leniently  (Stepney  Case  (1886),  4  O'M.  &  H.  34, 
53).  So,  again,  in  the  Norwich  Case  (1886),  4  O'M.  &  H.  84,  91,  insufficient 
descriptions  of  clerks  and  messengers  were  excused  as  inadvertent,  but  with  a 
similar  warning  as  to  future  cases.  Where  the  names  of  persons  from  whom 
rooms  had  been  hired  were  omitted  from  the  return,  and  the  election  agent  had 
included  his  own  personal  expenses  in  the  sums  paid  for  hiring  the  rooms,  the 
court  held  that  these  things  had  been  done  through  inadvertence,  and  used 
its  powers   under  this  section,  having  regard  to  the  fact  that  there  was 
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reason  of  any  want  of  good  faith  on  the  part  of  the  applicant,  the 
court  may,  after  such  notice  (c)  of  the  application  in  the  said  county 
or  borough,  and  on  production  of  such  evidence  of  the  grounds 
stated  in  the  application  and  of  the  good  faith  of  the  application 
and  otherwise  as  to  the  court  seems  fit,  make  such  order  for  allowing 
an  authorised  excuse  for  the  failure  to  transmit  such  returns  and 
declarations  as  to  the  court  seems  just  (d). 

When  it  appears  to  the  court  that  any  person,  being  or  having 
been  an  election  agent  or  sub-agent,  has  refused  or  failed  to  make 
such  return  or  to  supply  such  particulars  as  will  enable  the  candi- 
date and  his  election  agent  respectively  to  comply  with  the  statutory 
provisions  (e)  as  to  the  return  and  declaration  respecting  election 
expenses,  the  court,  before  making  an  order  allowing  the  excuse 
lastly  referred  to,  must  order  such  person  to  attend  before  the  court, 
and  on  his  attendance  must,  unless  he  shows  cause  to  the  contrary, 
order  him  to  make  the  return  and  declaration  or  to  deliver  a  state- 
ment of  the  particulars  required  to  be  contained  in  the  return  as 
to  the  court  seems  just,  and  to  make  or  deliver  the  same  within 
such  time  and  to  such  person  and  in  such  manner  as  the  court 
may  direct,  or  may  order  him  to  be  examined  with  respect  to 
such  particulars,  and  may,  in  default  of  compliance  with  any  such 
order,  order  him  to  pay  a  fine  (/). 

806.  The  order  may  make  the  allowance  conditional  upon  the 
making  of  the  return  and  declaration  in  a  modified  form  or  within 
an  extended  time,  and  upon  the  compliance  with  such  other  terms  as 
to  the  court  seems  best  calculated  for  carrying  into  effect  the  objects 
of  the  statutory  provisions  relating  to  the  matter.  An  order 
allowing  an  authorised  excuse  will  relieve  the  applicant  for  the 

nothing  in  the  general  account  of  a  suspicious  nature,  and  to  the  fact  that 
the  court  was  perfectly  satisfied  not  only  that  there  had  been  no  money  mis- 
spent, but  that  there  had  been  no  intention  in  the  framing  of  this  account  to 
mislead  anybody  in  this  important  particular  (Buckrose  Division  Case  (1886),  4 
O'M.  &  H.  110,  119).  The  loss  of  the  return  would  not  be  covered  by  the  words 
' '  by  reason  of  inadvertence  or  any  reasonable  cause  of  a  like  nature  "  (Mackinnon 
V.  Clark,  [1898]  2  Q.  B.  251,  257,  C.  A.).  The  following  decisionshave  been  given 
in  regard  to  the  corresponding  section  of  the  Municipal  Elections  (Corrupt 
and  Illegal  Practices)  Act,  1884  (47  &  48  Vict.  c.  70),  s.  21  (see  p.  407,  post)  :— 
Where  the  expenses  were  nil  and  the  candidate  had  supposed  that  this 
fact  made  it  unnecessary  for  him  to  return  them,  he  was  excused  (Hanleij 
Case  (municipal),  Ex  parte  Pennington  (1898),  46  W.  E.  415  ;  but  the  return 
and  declaration  in  a  similar  case  were  ordered  to  be  made  within  three  days 
{Ex  parte  Bobson  (1886),  18  Q.  B.  D.  336). 

When  the  Act  was  new  a  candidate  at  an  election  of  common  councillors  for 
a  ward  of  the  City  of  London,  who  did  not  know  that  he  must  make  a  return 
of  expenses  and  so  let  the  time  pass  on  until  it  was  too  late,  was  excused,  but 
the  court  said  that  candidates  must  take  more  pains  to  acquaint  themselves 
with  the  provisions  of  the  Act,  as  on  other  occasions  the  court  might  not  be  so 
lenient  {Ex  parte  Matthews  (1886),  2  T.  L.  E.  548). 

(c)  Notice  given  in  court  at  the  hearing  of  an  election  petition  when  the 
persons  interested  are  present  may  be  held  sufl&cient  to  satisfy  the  statute 
{Norwich  Case  (1886).  4  O'M.  &  H.  84,  89,  90). 

{d)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  34  (1). 

(e)  See  p.  337,  ante. 

{/)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  34  (2). 
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order  from  any  liability  or  consequences  under  the  said  provisions      Sect.  i. 
in  respect  of  the  matter  excused  by  the  order ;  and  where  it  is    In  Parlia- 
proved  by  the  candidate  to  the  court  that  any  act  or  omission  of  mentary 
the  election  agent  in  relation  to  the  return   and  declaration  Elections, 
respecting  election  expenses  was  without  the  sanction  or  connivance 
of  the  candidate,  and  that  the  candidate  took  all  reasonable  means 
for  preventing  such  act  or  omission;  the  court  must  relieve  the 
candidate  from  the  consequences  of  such  act  or  omission  on  the 
part  of  his  election  agent  (g). 

The  date  of  the  order,  or,  if  conditions  and  terms  are  complied  Date  of 
with,  the  date  at  which  the  applicant  fully  complies  with  them,  is  allowance  of 
called  for  this  purpose  "  the  date  of  the  allowance  of  the  excuse  "  (h). 


Sect.  2. — In  Municipal  Elections. 

807.  The  first  two  of  the  five  authorised  excuses  above  stated 
are,  mutatis  mutandis,  identically  the  same  in  municipal  as  in 
parliamentary  elections  (i).  The  law  as  to  the  remaining  excuses  is 
similar  in  substance  to  that  obtaining  in  parliamentary  elections, 
and  is  as  follows : — 

The  county  court  for  the  district  in  which  the  election  was  held,  or 
the  High  Court  or  an  election  court,  may  on  application  either  of 
the  candidate  or  a  creditor  allow  any  claim  to  be  sent  in  and  any 
expense  to  be  paid  after  the  time  limited,  and  a  return  of  any  sum 
so  paid  must  forthwith  after  payment  be  sent  to  the  town  clerk  (k). 
If  the  payment  was  made  without  the  sanction  or  connivance  of 
the  candidate  it  does  not  in  the  case  of  a  municipal  election  need 
any  excuse  (l) ;  and  the  provisions  limiting  the  time  for  sending  in 
claims  and  paying  expenses  do  not  apply  at  all  to  cases  of  elections 
of  district  councillors,  parish  councillors,  or  boards  of  guardians 

If  the  candidate  applies  to  the  High  Court  or  an  election  court 
and  shows  that  the  failure  to  make  the  prescribed  return  and 
declaration  or  either  of  them,  or  any  error  or  false  statement 
therein,  has  arisen  by  reason  of  his  illness  or  absence,  or  of  the 
absence,  death,  illness,  or  misconduct  of  any  agent,  clerk,  or  officer, 
or  by  reason  of  inadvertence  or  of  any  reasonable  cause  of  a 
like  nature,  and  not  by  reason  of  any  want  of  good  faith  on  the 
part  of  the  applicant,  the  court  may,  after  such  notice  (o)  of  the 
application,  and  on  production  of  such  evidence  of  the  grounds 
stated  in  the  application  and  of  the  good  faith  of  the  applicant  and 
otherwise  as  to  the  court  seems  fit,  make  such  order  for  allowing  the 
authorised  excuse  for   the  failure  to  make  such   return  and 


Municipal 
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(g)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  34  (3). 

(h)  Ibid.,  s.  34  (4) 

(i)  Ibid.,  ss.  19,  20.    For  case  law,  see  pp.  398 — 406,  ante, 
(k)  Ibid.,  s.  21  (6). 

(I)  Ibid.,  s.  21  (1). 

(m)  Ibid.,  s.  37,  and  Sched.  I.;  and  Local  Government  Act,  1894  (56  &  57 
Vict.  c.  73),  s.  48  (3)  (b). 

(?j)  For  case  law,  see  pp.  398 — 406,  ante. 
(o)  See  pp.  403,  ante. 
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declaration  as  to  the  court  seems  just  (p).  The  law  prescribing  the 
necessity  for  a  return  and  declaration  does  not  apply  at  all  in  cases 
of  elections  of  district  councillors,  parish  councillors,  and  boards  of 
guardians  (q) . 

Part  VI. — Petitions. 

Sect.  1. — In  Parliamentary  Elections. 
Stjb-Sect.  1. — The  Election  Judges  and  their  Jurisdiction. 

808.  The  jurisdiction  relating  to  election  petitions  is  vested  in 
the  King's  Bench  Division  of  the  High  Court  of  Justice,  which  has, 
subject  to  the  provisions  of  the  Parliamentary  Elections  Act,  1868 
(hereinafter  referred  to  as  the  Act),  and  the  Acts  amending  it,  the 
same  powers,  jurisdiction,  and  authority  in  respect  of  an  election 
petition  and  all  proceedings  thereon  as  it  would  have  if  such  petition 
was  an  ordinary  cause  within  its  jurisdiction  (a).  Election  petitions 
are  tried  by  two  judges  {h)  of  the  King's  Bench  Division  (c)  of  the 
High  Court  of  Justice,  who  are  selected  from  a  rota  in  accordance 
with  any  rules  of  court  which  may  be  made  for  the  purpose.  Subject 
to  any  such  rules — and  so  far  none  have  been  made — three  puisne 
judges  of  the  King's  Bench  Division  (none  of  them  being  a  member 
of  the  House  of  Lords)  are  to  be  selected  on  or  before  4th  November 
in  each  year  by  a  majority  of  votes  of  the  judges  of  that  division 
to  be  placed  on  the  rota  for  the  trial  of  election  petitions  during  the 
following  year.  If  at  a  meeting  for  the  purpose  of  such  selection  the 
judges  present  are  equally  divided  in  their  choice  of  any  judge  to  be 
placed  on  the  rota,  the  Lord  Chief  Justice,  or,  in  his  absence,  the 
senior  judge  present,  has  a  second  or  casting  vote.  The  choice  of  a 
judge  to  fill  an  occasional  vacancy  on  the  rota,  or  to  assist  the  judges 
on  the  rota  as  an  additional  judge,  is  made  in  like  manner  {d). 

A  judge  on  the  rota  is  re-eligible  in  the  succeeding  or  any  subse- 
quent year  (e).  The  judges  on  the  rota  take  the  trial  of  election 
petitions  according  to  their  seniority  on  the  bench,  unless  they 
come  to  some  other  agreement  amongst  themselves,  in  which  case 
each  trial  is  taken  in  accordance  with  such  agreement  (/). 

809.  The  judges  on  the  rota  were  empowered  by  the  Act  to  make 
from  time  to  time  rules  of  court  for  the  effectual  carrying  out  of 

Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1882  (47  &  48 
Vict.  c.  70),  s.  21  (7). 

(2)  Ibid.,  s.  37,  and  Sched.  I. ;  and  Local  Government  Act,  1894  (56  &  57 
Vict.  c.  73),  s.  48  (3)  (b). 

(a)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  32 ;  Order  in  Council  dated 
16th  December,  1880,  amending  Parliamentary  Elections  Act,  1868  (31  &  32 
Vict.  c.  125),  s.  2.  The  expression  "the  court"  for  the  purposes  of  the  Act 
means  the  High  Court  of  Justice  (ibid.). 

{b)  Parliamentary  Elections  and  Corrupt  Practices  Act,  1879  (42  &  43  Vict, 
c.  75),  s.  2. 

(c)  Judicature  Act,  1881  (44  &  45  Vict.  c.  68),  s.  13,  amending  Parliamentary 
Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  11  (1). 

(d)  As  to  the  expiration  of  year  of  office  during  pendency  of  trial  etc.,  see 
p.  439,  post. 

(e)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  11  (4). 
(/)  Ibid.,  a.  11  (6). 
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the  Act,  and  for  the  regulation  of  matters  relating  to  the  trial  and      ^^ct.  i. 
costs  of  election  petitions  and  the  practice  and  procedure  connected    In  Parlia- 
with  them,  as  well  as  to  the  certifying  and  reporting  on  them,  and  mentary 
from  time  to  time  to  alter  and  revoke  these  rules  and  to  make  Elections, 
other  or  additional  rules.    Any  rules  which  have  been  so  made 
are  within  the  powers  conferred  by  the  Act  and  have  the  same 
force  as  if  they  had  been  enacted  in  the  body  of  the  Act  (.9). 
Under  this  power  rules  were  drawn  up  on  21st  November,  1868, 
to  which  fresh  rules  were  on  subsequent  occasions  added,  which  are 
still  in  force  and  are  called  Parliamentary  Election  Petition  Eules. 

The  power  of  making,  altering,  and  revoking  rules  for  the  pur-  Kule 
poses  of  the  Act  and  the  Acts  amending  it  and  for  the  purposes  of  committee, 
the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  is  now 
vested  in  the  Eule  Committee  (/t),  which  is  constituted  for  the  pur- 
pose of  making  rules  regulating  the  practice  and  procedure  of  the 
Supreme  Court  (i). 

Any  rule  made  in  pursuance  of  the  Act,  if  made  in  Term  time, 
is  published  by  being  read  by  the  master  in  the  King's  Bench 
Division  of  the  High  Court  of  Justice,  and,  if  made  out  of  Term 
time,  by  a  copy  thereof  being  put  up  at  the  master's  office  (k). 

810.  With  regard  to  matters  as  to  which  no  rules  have  been 
made  or  in  so  far  as  the  rules  which  have  been  made  do  not  apply, 
the  principles,  practice,  and  rules  on  which  committees  of  the  House 
of  Commons  acted  in  dealing  with  election  petitions  before  the 
Act  are  to  be  observed  as  far  as  may  be  (l). 

Any  jurisdiction  vested  in  the  High  Court  by  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883,  subject  to  any  rules  of 
court  which  may  be  made(??t),  may,  in  so  far  as  it  relates  to 
indictments  or  other  criminal  proceedings,  be  exercised  by  any 
judge  of  the  King's  Bench  Division  (n).  In  other  respects,  subject 
to  such  rules  (m),  such  jurisdiction  may  be  exercised  by  one  of  the 
judges  on  the  rota  for  the  trial  of  election  petitions  sitting  either  in 
court  or  at  chambers,  or  by  a  master  of  the  Supreme  Court  in  manner 
directed  by  and  subject  to  an  appeal  to  the  judges  on  the  rota  (0). 
But  a  master  has  no  jurisdiction  to  deal  with  an  order  declaring  any 
act  or  omission  to  be  an  exception  from  the  provisions  of  the  above 
Act  with  respect  to  illegal  practices,  payments,  employments,  or 


When  no 
provision  by 
rules. 


(g)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  25 
(Ji)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  56  (2). 

(i)  Judicature  Act,  1875  (38  &  39  Vict.  c.  77),  s.  17  ;  Appellate  Jurisdiction 
Act,  1876  (39  &  40  Vict.  c.  59),  s.  17  ;  Judicature  Act,  1881  (44  &  45  Vict, 
c.  68),  s.  19;  Judicature  (Procedure)  Act,  1894  (57  &  08  Vict.  c.  16),  s.  4; 
Judicature  (Eule  Oommittee)  Act,  1909  (9  Edw.  7,  c.  11)  ;  and  see  title  Courts, 
Vol.  IX.,  p.  65. 

(k)  Election  Petition  Eules,  r.  61,  Statutory  Eules  and  Orders  Eevised, 
Vol.  XII.,  Supreme  Court,  England,  pp.  640  et  seq. 

(l)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  26. 

(to)  No  rules  under  this  Act  have  yet  been  made.  See  Shaw  v.  Reckitt,  [1893] 
1  Q.  B.  779. 

{n)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  56. 

(0)  Ihid.  ;  Shaw  v.  Reckitt,  supra. 
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hirings,  or  with  an  order  allowing  an  excuse  in  relation  to  a  return 
or  declaration  respecting  election  expenses 

811.  A  master  of  the  Supreme  Court  is  appointed  by  the  Lord 
Chief  Justice  to  perform  the  duties  relegated  to  the  prescribed 
officer  by  the  Act,  and  his  remuneration  in  respect  thereof  is 
determined  by  the  Lord  Chief  Justice  with  the  consent  of  the 
Treasury  (q). 

812.  The  master  keeps  a  roll,  properly  headed,  for  entering  the 
names  of  all  persons  entitled  to  practise  as  solicitors  or  agents  before 
the  court  and  judges,  similar  to  the  roll  of  solicitors  of  the  Supreme 
Court  (7-),  which  is  under  the  control  of  the  Supreme  Court,  as  to 
striking  off  and  otherwise  (s) .  The  entry  on  the  roll  is  written  and 
subscribed  by  the  solicitor  or  agent  or  some  attorney  authorised  by 
him  in  writing  to  sign  on  his  behalf,  who  must  set  forth  in  it  the 
name,  description,  and  address  in  full  (t).  The  master  may  allow 
any  person  upon  the  roll  of  solicitors  of  the  Supreme  Court  for  the 
time  being  to  subscribe  the  roll.  Permission  to  subscribe  it  may 
be  granted  by  the  court  or  judge  to  any  other  person  upon  affidavit 
showing  the  facts  which  entitle  the  applicant  to  practise  as  a 
parliamentary  agent  according  to  the  principles,  practice,  and  rules 
of  the  House  of  Commons  which  prevailed  in  cases  of  election 
petitions  (a). 

813.  A  registrar  is  appointed  for  each  court  for  the  trial  of  an 
election  petition,  whose  duty  it  is  to  attend  at  the  trial  in  the  same 
manner  as  clerks  of  assize  and  of  arraigns  attend  at  the  assizes. 
He  is  to  perform  by  himself,  or,  in  case  of  need,  by  his  sufficient 
deputy,  all  the  duties  of  an  officer  of  a  court  of  record,  and  all  other 
duties  that  may  be  prescribed  to  him  (6).  The  appointment  of  the 
registrar  is  made  by  the  judges  on  the  rota. 

814.  Subject  to  the  provisions  of  the  Act,  the  judges  have  the 
same  powers,  jurisdiction,  and  authority  as  a  judge  of  the  High 
Court  and  a  judge  of  Assize  and  Nisi  Prius(c).  The  court  over 
which  they  preside  for  the  trial  of  an  election  petition  is  called  an 


(jj)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  56. 

(q)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  27;  Judicature 
Act,  1881  (44  &  'Jo  Vict.  c.  68),  s.  25. 

(r)  See  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  21  ;  Judicature  Act,  1873  (36 
&  37  Vict.  c.  66),  s.  87;  Solicitors  Act,  1888  (51  &  52  Vict.  c.  65),  s.  5.  See 
title  Solicitors. 

(s)  Election  Petition  Eules,  r.  56. 

{t}  Ibid.,  r.  57. 

(a)  Ibid.,  r.  58.    See  May,  Parliamentary  Practice,  llth  ed.  (1906),  p.  709. 
(&)  Election  Petition  Eules,  r.  39. 

(c)  In  view  of  the  provisions  in  the  Act  referring  to  the  rights  of  electors, 
constituencies,  and  of  the  public,  the  jurisdiction  conferred  by  the  Act  is  not  in 
all  respects  the  same  as  that  of  the  court  in  ordinary  causes  {Aldridge  v. 
Hurst  (1876),  1  C.  P.  D.  410,  per  GnovE,  J.,  giving  the  judgment  of  the 
court,  at  p.  413);  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125), 
s.  29. 
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"Election  Court  "  ((i),  and  it  is  one  of  record  (e).    The  judges  are      Sect.  i. 
received  at  the  place  where  an  election  petition  is  to  be  tried  in  like    In  Parlia- 
manner,  as  far  as  circumstances  allow,  as  a  judge  of  assize  is  mentary 
received  at  an  assize  town.    Where  the  petition  to  be  tried  relates  Elections, 
to  a  county  election  they  are  received  by  the  sheriff,  and  in  any  other 
case  by  the  mayor  of  the  borough  where  the  petition  is  to  be  tried, 
if  the  borough  has  a  mayor,  and  if  it  has  not  a  mayor,  by  the 
sheriff  of  the  county  in  which  it  lies,  or  by  some  one  named  by  him. 
The  judges  are  attended  on  the  trial  in  like  manner  as  if  they  were 
judges  sitting  at  Nisi  Prius. 

The  travelling  and  other  expenses  of  the  judges,  including  those  Expenses  of 
of  such  attendance  and  those  properly  incurred  by  the  sheriff  or  election  court, 
mayor  in  receiving  them,  and  in  providing  them  with  necessary 
accommodation  and  with  a  proper  court,  are  defrayed  by  the 
Treasury  out  of  money  provided  by  Parliament  (/). 

Sub-Sect.  2. — Presentation  of  Petition. 
815.  Where  there  is  a  complaint  of  an  undue  return  or  undue  in  what  case 
election  {g)  of  a  member  to  serve  in  Parliament  for  a  county  (li)  or  ^g'' 
borough  {%)  a  petition  may  be  presented  to  the  King's  Bench 
Division  of  the  High  Court  of  Justice  {j) .    A  petition  may  also  be 
brought  where  the  complaint  is  that  no  return  has  been  made. 
Such  a  petition  is  deemed  to  be  one  within  the  meaning  of  the 
Act  (A;).    A  petition  may  be  presented  by  any  one  or  more  of  the  Who  may 
following  persons  : — (1)  Some  person  who  voted,  or  who  had  a  right  P^'^sent. 
to  vote,  at  the  election  to  which  the  petition  relates  {I) ;  or  (2)  some 

{d)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  64.    If  the  matter  comes  before  the  High.  Court  that  court  is  meant  by  the 
term ' '  Election  Com-t ' '  (ibid.).  Proceedings  are  entitled  in  the  ' '  Court  for  the  Trial 
of  an  Election  Petition  "  for  the  county  [or  borough]  of  between 
petitioner  and  respondent  (Election  Petition  Rules,  r.  38). 

(e)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  29. 

(/)  Ibid.,  ss.  28,  30.  The  expenses  of  the  shorthand  writers'  attendance  at  the 
trial  (see  p.  440,  post)  are  deemed  to  be  part  of  the  expenses  of  the  reception  of 
the  judges  {ibid.,  s.  24).  v 

{g)  As  to  what  will  constitute  an  undue  election  or  undue  return,  see  pp.  257 
et  seq.,  ante. 

(A)  "  County"  includes  any  riding,  parts  or  division  of  a  county,  but  not  the 
county  of  a  city  or  county  of  a  town  (Parliamentary  Elections  Act,  1868 
(31  &  32  Vict,  c.  125),  s.  3). 

[i)  "  Borough  "  includes  cities,  universities,  and  any  places  or  combination  of 
places  not  being  a  county  (Parliamentary  Elections  Act,  1868  (31  &  32  Vict, 
c.  125),  s.  3). 

(/)  Ibid.,  s.  5.  The  section  says  "  the  Court  of  Common  Pleas."  As  to  the 
merger  of  the  Court  of  Common  Pleas  in  the  King's  Bench  Division,  see  Judica- 
ture Act,  1873  (36  &  37  Vict.  c.  66),  ss.  16,  32  ;  and  see  title  Courts,  Vol.  IX.,  p.  52. 

{h)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  52. 

[l)  The  words,  prima  facie,  include  a  person  who  has  voted  without  being 
entitled  to  do  so.  In  Harford  v.  Lvnskey,  [1899]  1  Q.  B.  852,  Wkight,  J.,  quoting 
s.  88  of  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  the  words  of 
which  are,  as  regards  this  point,  the  same,  expressed  the  view  (at  pp.  859,  862) 
that  they  would  cover  the  case  of  a  voter  who  had  no  right  to  vote.  The  point 
seems  never  to  have  been  decided.  The  fact  of  the  mention  of  the  alternative 
in  the  section  tends  to  show  that  such  a  case  is  included,  as  otherwise,  it  is 
submitted,  it  would  have  been  sufficient  to  say  merely  ' '  some  person  who  had  a 
right  to  vote."  The  question  was  raised  in  the  Walsall  Case  (1892),  Day,  1,  but 
was  not  decided. 
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person  claiming  to  have  had  a  right  to  be  returned  or  elected  at  such 
election ;  or  (3)  some  person  alleging  himself  to  have  been  a 
candidate  at  such  election  (m). 

A  candidate  who  has  been  nominated  in  proper  form,  though  in 
fact  not  qualified,  may  present  a  petition  (n).  But  a  person  whose 
nomination  is  invalid  in  form  is  not  entitled  to  present  a  petition  (o). 

816.  The  presentation  of  a  petition  is  made  by  leaving  it  at  the 
office  of  the  master  (^5),  and  the  master  or  his  clerk  is  to  give  a 
receipt  for  it,  if  required  to  do  so  (q).  A  copy  of  the  petition  for 
the  master  to  send  to  the  returning  officer  must  be  left  at  the  same 
time(r),  and  it  is  the  master's  duty  to  send  it  on  to  him  forthwith, 
and  the  returning  officer  must  immediately  publish  it  in  the  county 
or  borough,  as  the  case  may  be  (s).  The  petition  must  be  signed  by 
the  petitioner  or  by  each  petitioner  if  there  be  more  than  one  (t). 

A  petition  must  be  presented  within  twenty- one  days  after  the 
return  of  the  member  to  whose  election  it  relates  has  been  made  to 
the  Clerk  of  the  Crown.  But  if  the  return  or  the  election  is  challenged 
on  an  allegation  of  corrupt  practices  (a),  and  the  petition  specifically 
alleges  a  payment  of  money  or  other  reward  to  have  been  made 
since  the  return  by  the  member,  or  on  his  account,  or  with  his 
privity,  in  pursuance  or  in  furtherance  of  such  corrupt  practices, 
it  may  be  presented  at  any  time  within  twenty-eight  days  after  the 
date  of  such  payment  (&).    Where,  also,  a  petition  questions  a 


(m)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  5. 

Harford  v.  LinsJcey,  [1899]  1  Q.  B.  852.  That  case  was  decided  on  the 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  in  -which  a  candidate  is 
defined  as  "  a  person  elected  or  having  been  nominated,  or  having  declared  him- 
self a  candidate  for  election."  But  if  disqualification  is  obvious,  see,  contra, 
opinion  of  the  court  in  Harford  v.  Linskey,  supra. 

(o)  Monks  V.  Jackson  (1876),  1  C.  P.  D.  683.  But  see  the  doubt  expressed  by 
Weight,  J.  {Harford  v.  Linskey,  supra,  at  p.  859)  as  to  this  being  necessarily  so. 

{p)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125), 's.  6  (3).  As  to 
the  appointment  of  the  master,  see  p.  410,  ante. 

{q)  Election  Petition  Eules,  r.  1. 

{r)  Ihid.    In  practice  four  copies  should  be  left. 

(s)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  7 ;  Election 
Petition  Eules,  r.  12. 

{t)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  6  (1). 

(a)  As  to  what  are  corrupt  practices,  see  p.  281,  ante. 

(b)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  6  (2).  In  the 
Kidderminster  Borough  Case  (1874),  2  O'M.  &  H.  172,  Melloe,  J.,  expressed  an 
opinion  that  where  a  petition  is  presented  under  this  provision  within  the 
extended  time,  the  case  must  be  confined  to  the  payment  or  payments  made 
within  the  twenty-eight  days  and  may  not  embrace  those  made  within  the 
twenty-one  days  after  the  return.  But  he  stated  that  he  had  previously  been 
of  opinion  that  the  effect  of  the  provision  was  to  grant  an  extension  of  the  time 
in  the  case  of  an  allegation  of  such  payment,  and  not  to  preclude  inquiry  being 
made  as  well  into  matters  which  may  be  alleged  in  a  petition  brought  within 
twenty-one  days.  He  stated  that  there  were  arguments  and  opinions  in  favour 
of  either  construction,  and  that  if  the  point  had  been  essential  to  the  result  of 
the  case,  he  would  have  reserved  it  for  the  decision  of  the  High  Court.  In  the 
Kidderminster  Bm~ough  Case,  supra,  a  petition  had  been  brought  within  twenty- 
one  days  and  had  been  withdrawn.  See  also  the  Brecon  Case  (1871),  Times, 
April  22nd.  In  that  case  the  petition  alleged  treating,  and  seemingly,  from  the 
report,  undue  influence.  After  the  return  application  was  made  to  Lush,  J.,  at 
chambers  to  have  the  words  "  before  and  during  the  election  "  struck  out  of  the 
allegation  of  corrupt  practices  contained  in  the  petition,  on  the  ground  that 
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return  or  an  election  upon  an  allegation  of  an  illegal  practice  (c)  it 
may,  in  so  far  as  respects  such  illegal  practice,  be  presented  at  any 
time  before  the  expiration  of  fourteen  days  after  the  day  on  which  the 
returning  officer  receives  the  return  and  declarations  as  to  election 
expenses  by  the  member  to  whose  election  the  petition  relates  and 
his  election  agent  (d).  Moreover,  if  the  petition  specifically  alleges 
a  payment  of  money  to  have  been  made  or  some  other  act  to  have 
been  done  since  that  day  by  the  member  or  an  agent  of  the 
member,  or  with  the  privity  of  the  member  or  his  election  agent,  in 
pursuance  or  in  furtherance  of  the  illegal  practice  alleged  in  the 
petition,  the  latter  may  be  presented  at  any  time  within  twenty- 
eight  days  after  the  date  of  the  payment  or  other  act  that  is  alleged 
in  it  (e).  If  a  petition  has  been  presented  within  the  time  limited 
it  may,  with  leave  of  the  High  Court  (/),  be  amended,  for  the  purpose 
of  questioning  the  return  or  the  election  on  the  allegation  of  an 
illegal  practice,  within  the  time  which  is  allowed  for  the  presentation 
of  a  petition  questioning  the  return  on  such  an  allegation  (g). 

The  court  has  not  jurisdiction  to  allow  an  amendment  of  a 
petition  after  the  time  prescribed  by  statute  by  the  introduction 
of  a  fresh  substantive  charge  (/i).  There  is  not,  it  is  submitted, 
jurisdiction  to  allow  such  an  amendment,  whether  the  charge 
sought  to  be  added  be  one  of  a  fresh  nature,  or  whether  it  be  one 
only  of  a  fresh  instance  but  not  covered  by  the  allegations  in  the 
petition  as  standing. 

The  foregoing  provisions  as  to  the  time  within  which  a  petition 

the  petition  was  based  on  the  charges  of  offences  after  the  election.  It  was 
ordered  that  the  words  "before  and  during"  should  be  struck  out  so  as  to 
confine  the  inquiry  to  the  last-mentioned  charges.  The  case  appears  to  be 
imperfectly  reported,  and  it  is  not  expressly  stated  whether  the  petition  was,  in 
fact,  brought  within  the  twenty-eight  days,  and  after  the  lapse  of  the  twenty- 
one  days.  It  will  be  observed  that,  though  the  Parliamentary  Elections  Act, 
1868  (31  &  32  Vict.  c.  125),  s.  6  (2),  gives  the  extended  time  for  the  presentation 
of  a  petition  alleging  a  corrupt  payment  of  the  kind  referred  to  after  the  return, 
it  does  not,  expressly  at  least,  give  power  to  amend  a  petition  brought  within 
twenty-one  days  for  the  purpose  of  alleging  such  a  payment.  See  also 
the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Yict.  c.  51), 
s.  40  (1),  (2),  (3),  mfra._ 

(c)  As  to  what  is  an  illegal  practice,  see  p.  293,  ante. 

(d)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  40  (1)  (a). 

(e)  Ibid.,  s.  40  (1)  (b). 

(/)  Such  leave  may  be  given  by  one  of  the  judges  for  the  time  being  on 
the  rota  for  the  trial  of  election  petitions  or  by  a  master  of  the  Supreme 
Court,  subject  to  an  appeal  to  these  judges  [ibid.,  s.  56  (1)  )  ;  Shaw  v. 
Beckitt,  [1893]  1  Q.  B.  779).  Leave  ought  not  to  be  given  on  an  ex  parte 
application  {ibid.). 

(g)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  40  (2).  The  power  of  amendment  givenby  this  provision  applies,  likewise, 
where  it  is  sought  to  amend  by  alleging  an  illegal  payment,  employment,  or 
hiring  which  is  not  an  illegal  practice  [Buckrose  Division  Case  (1886),  4  O'M.  &  H. 
110,  116). 

(A)  Maude  v.  Lowley  (1874),  L.  E.  9  C.  P.  165  (municipal),  which  was 
followed  in  Clark  v.  Wallond  (1883),  52  L.  J.  (q.  b.)  321  (municipal);  Norwich 
Election  Petition,  Birkbeck  v.  Bullard  (1886),  80  L.  T.  Jo.  253 ;  Cremer  v.  Lowles, 
[1896]  1  Q,.  B.  504,  C.  A.  See  also  the  doubt  expressed  by  O'Brien,  J.,  as  to 
the  court  having  such  jurisdiction  in  the  Youghal  Case  (1869),  1  O'M.  &  H.  291, 
296. 
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alleging,  either  originally  or  by  amendment,  an  illegal  practice  may 
be  presented,  apply  to  cases  of  offences  connected  with  the  return 
and  declarations  respecting  election  expenses  just  as  if  they  were 
illegal  practices,  and  they,  also,  apply  even  though  the  illegal 
practice  alleged  amounts  to  a  corrupt  practice  (i).  For  the 
purposes  of  these  provisions,  if  the  return  and  declarations  are 
received  on  different  days,  the  day  on  which  the  last  of  them  is 
received  is  substituted  for  the  day  on  which  the  return  and  declara- 
tions are  received  by  the  returning  officer  (k)  ;  and  in  those  cases 
in  which  there  is  an  authorised  excuse  for  failing  to  make  and 
transmit  the  return  and  declarations  of  election  expenses  the  date 
of  the  allowance  of  the  excuse,  or  if  there  has  been  a  failure  with 
regard  to  more  than  one  of  them  and  the  excuse  has  been  allowed 
at  different  times,  the  date  of  the  allowance  of  the  last  excuse  is 
substituted  for  the  day  on  which  the  return  and  declarations  are 
received  by  the  returning  officer  (Z).  In  calculating  time  Sundays, 
Christmas  Day,  Good  Friday,  and  any  day  set  apart  for  a  public 
fast  or  thanksgiving  are  excluded  (m). 

When  the  last  day  for  presenting  a  petition  falls  on  a  holiday 
the  petition  is  deemed  to  be  duly  filed  if  put  into  the  letter-box  at 
the  master's  office  at  any  time  during  such  day.  But  an  affidavit 
stating  with  reasonable  precision  the  time  when  such  delivery 
was  made  must  be  filed  on  the  first  day  after  the  expiration  of  the 
holiday  {n). 

817.  The  "  return  "  of  a  member  is  not  made  till  the  writ  with 
the  certificate  of  the  returning  officer  indorsed  thereon  reaches  the 
Clerk  of  the  Crown  so  that  he  may  act  on  it,  and  the  twenty-one 
days  do  not  begin  to  run  until  then  (o). 

The  return  respecting  election  expenses  must  be  transmitted  to 
the  returning  officer  within  thirty-five  days  after  that  on  which  the 
candidates  returned  at  an  election  are  declared  elected  (p). 

Contents  of        818.  An  election  petition  must  state  the  right  of  the  petitioner 
petition.        to  petition  and  the  holding  and  result  of  the  election,  and, 
briefly,  the  facts  and  grounds  relied  on  to  sustain  the  prayer  (q). 


(^)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  '40  (3). 

{Tc)  Ibid.,  s.  40  (4)  (a). 
h)  Ibid.,  s.  40  (4)  (b). 

(m)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  49 ;  Fease  v. 
Norwood  (1869),  L.  E.  4  C.  P.  235.    See  generally  title  Time. 

{n)  Election  Petition  Eules,  r.  72  (Additional  General  Enles,  dated  January 
27tli,  1875,  r.  4). 

(o)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Parti.,  r.  44;  Eurdle 
V.  Wariiig  (1874),  L.  E.  9  C.  P.  435. 

(  p)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  33  (1).  As  to  ttie  return  of  election  expenses  and  declarations,  seep.  235, 
ante.  Th.e  word  "transmit"  means  "send,"  and  if  the  return  is  posted  to 
the  returning  officer  before  the  expiration  of  the  thirty-five  days  it  is  in  time 
though  it  may  not  reach  him  till  after  their  expiration,  and  the  return  counts  as 
such,  even  though  it  may  contain  an  error  as  to  the  election  expenses 
[Machinnon  v.  Clark,  [1898]  2  Q.  B.  251,  C.  A.). 

(2)  Election  Petition  Eules,  r.  2. 
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Evidence  need  not  be  stated  in  it  (?•).    It  is  sufficient  for  the      ^ect.  i. 
petition  to  allege  the  grounds  generally,  and  a  petition  alleging  that    In  Parlia- 
the  respondent  and  his  agents  are  charged  with  bribery,  corruption,  mentary 
and  undue  influence,  and,  also,  with  illegal  practices,  would  in  form  Elections, 
be  sufficient  (s).    But  a  general  allegation  in  a  petition  may  not  be 
so  construed  as,  effectively,  to  include  acts  not  committed  until 
after  the  presentation  of  the  petition,  and  if  the  petitioner  proposes 
to  proceed  upon  charges  of  any  such  acts,  he  must  amend  the 
petition  (t). 

The  petition  must  be  divided  into  paragraphs  numbered  con-  Form, 
secutively,  each  paragraph  being  confined  as  far  as  possible  to  a 
distinct  portion  of  the  subject.  No  costs  are  to  be  allowed  for  the 
drawing  or  copying  of  a  petition  which  does  not  substantially 
comply  with  this  provision,  unless  the  court  or  judge  orders  other- 
wise {u).  The  petition  must  conclude  with  a  prayer,  as,  for  instance, 
that  some  specified  person  should  be  declared  duly  returned  or 
elected,  or  that  the  election  should  be  declared  void,  or  that  a 
return  may  be  enforced,  as  the  case  may  be  (a). 

819.  "With  the  petition  there  must  be  left  at  the  master's  office  Notice  for 
a  writing  signed  by  or  on  behalf  of  the  petitioner,  giving  the  name  of  service, 
some  person  entitled  to  practise  as  a  solicitor  or  agent  in  cases  of 


(r)  Election  Petition  Eules,  r.  6.  As  to  the  right  to  petition,  see  p.  411,  ante  ; 
Pontefract  Case  (1893),  Day,  125,  129,  per  Cave,  J. 

(s)  Beal  V.  Smith  (1869),  L.  E.  4  0.  P.  145  ;  Oreenoclc  Election  Petition  (1868), 
reported  in  footnote  to  Beal  v.  Smith,  supra,  at  p.  150;  Lancaster  Division  Case 
(1896),  5  O'M.  &  H.  39,  41.  But  see  in  latter  case,  at  pp.  41—42,  the  opinion 
expressed  by  Bruce,  J.,  in  favour  of  the  general  character  of  the  offences  charged 
being  set  out  in  separate  paragraphs  instead  of  a  general  allegation  of  corrupt 
and  illegal  practices.  Such  a  form  has  the  advantage  of  not  affording  occasion 
for  an  order  for  the  immediate  delivery  of  particulars. 

{t)  Cremer  v.  Lowles,  [1896]  1  Q.  B.  504,  C.  A. 

(u)  Election  Petition  Eules,  r.  3. 

(a)  Ibid.,  r.  4. 

The  following  form,  or  one  to  the  like  effect,  is  sufficient : — 

In  the  King's  Bench  Division.  * 
The  Parliamentary  Elections  Act,  1868. 
Election  for  [stoie  i/ie  25?ace]  holden  on  the  day  of  A.D. 

The  Petition  of  A.  of  [or  of  A.  of  ,  and  B.  of  ,  as  the  case  may 

he']  whose  names  are  subscribed. 

1.  Your  petitioner  A.  is  a  person  who  voted  [or  had  a  right  to  vote,  as  the 
case  may  be]  at  the  above  election  [or  claims  to  have  had  a  right  to  be  returned 
at  the  above  election  or  was  a  candidate  at  the  above  election] ;  and  your 
petitioner  B.  \_here  state  in  like  maimer  the  right  of  each  petitioner]. 

2.  And  your  petitioners  state  that  the  election  was  holden  on  the  day 
of  A.D.,  when  A.  B.,  C.  D.  and  E.  F.  were  candidates,  and  the 
returning  officer  has  returned  A.  B.  and  0.  D.  as  being  duly  elected. 

3.  And  your  petitioners  say  that  [here  state  the  facts  and  grounds  on  ivhich  the 
petitioners  rely]. 

Wherefore  your  petitioners  pray  that  it  may  be  determined  that  the  said  A.  B. 
was  not  duly  elected  or  returned  and  that  the  election  was  void  [or  that  the  said 
E.  E.  was  duly  elected  and  ought  to  have  been  returned,  or  as  the  case  may  be]. 

(Signed) 

A. 

B.  (Parliamentary  Election  Petition  Eules,  r.  5.) 

Eor  complete  form  specifying  offences  see  Jelf,  The  Corrupt  and  Illegal 
Practices  Prevention  Acts,  3rd  ed.,  pp.  3 — 15. 

It  is  the  general  practice  that  the  petition  should  be  drawn  up  on  parchment. 
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election  petitions  whom  the  petitioner  authorises  to  act  as  his 
agent,  or  else  stating  that  the  petitioner  acts  for  himself,  and  in 
either  case  giving  an  address  within  three  miles  of  the  General 
Post  Office,  at  which  notices  may  be  left.  If  no  such  writing  be 
left  or  no  such  address  be  given,  notice  of  objection  to  the  recog- 
nisances and  all  other  notices  may  be  given  and  all  proceedings 
may  be  served  by  sticking  them  up  at  the  master's  office  (h). 

820.  The  respondent  is  the  person  whose  election  or  return  the 
petitioner  challenges  or  whose  seat  the  petitioner  claims  (c) .  Two  or 
more  candidates  may  be  made  respondents  to  the  same  petition  (d). 
If  any  one  of  the  four  following  events  happens  before  the  trial,  upon 
notice  of  the  happening  of  such  event  being  given,  any  person  who 
might  have  been  a  petitioner  in  respect  of  the  election  to  which  the 
petition  relates  may  apply  to  the  court  or  judge  to  be  admitted  as  a 
respondent  :  (1)  If  the  respondent  to  the  petition  dies  ;  (2)  if  he  is 
summoned  to  Parliament  as  a  peer  of  Great  Britain  by  a  writ  issued 
under  the  Great  Seal  of  Great  Britain ;  (3)  if  the  House  of 
Commons  have  resolved  that  his  seat  is  vacant ;  (4)  if  he  gives,  in  and 
at  the  prescribed  manner  and  time,  notice  to  the  court  that  he  does 
not  intend  to  oppose  the  petition.  Such  person,  on  so  applying,  is  to 
be  admitted  either  with  the  respondent,  if  there  be  one,  or  in  place 
of  the  respondent  (e) .  Any  number  of  persons  not  exceeding  three 
may  be  so  admitted  (/ ) .  Whenever  any  one  of  these  four  events  takes 
place  notice  of  it  must  be  given  in  the  county  or  borough  to  which 
the  petition  relates  (gr),  and,  if  the  event  be  one  of  the  first  three 
enumerated,  any  person  entitled  to  be  a  petitioner  may  give  notice 
of  it  in  the  county  or  borough  by  having  it  published  in  at  least 
one  newspaper  in  circulation  there,  if  there  be  any,  and  by  leaving 
a  copy  of  the  notice  signed  by  him  or  on  his  behalf  with  the  return- 
ing officer,  and  a  like  copy  with  the  master  (h) .  In  the  event  of  the 
respondent  intending  not  to  oppose  the  petition  he  must  leave 
written  notice  of  his  intention,  signed  by  him,  at  the  master's  office 
six  days  before  that  appointed  for  the  trial  exclusive  of  the  day  on 
which  he  leaves  the  notice  (i).  Immediately  on  the  notice  being  left 
at  the  master's  office  the  master  must  send  a  copy  of  it  by  post  to 
the  petitioner  or  his  agent  and,  also,  a  copy  to  the  sheriff  or  mayor, 
as  the  case  may  be,  who  is  to  have  it  published  in  the  county  or 
borough  (k).   The  application  to  be  admitted  as  a  respondent  in  any 


(b)  Election  Petition  Eules,  r.  9.  But  see  Young  v.  Figgins  (1869),  19  L.  T. 
499,  where  Mabtin,  B.,  refused  to  strike  out  a  petition  sought  to  be  struck  out 
on  the  ground  that  no  such  writing  had  been  left,  saying  that  the  objection  was 
a  formal  one,  and  so  would  come  within  r.  60  (see  p.  445,  post). 

(c)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  6  (4)  (b) ; 
Lovering  v.  Dawson  (No.  1)  (1875),  L.  E.  10  0.  P.  711. 

{d)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  22. 

(e)  Ibid.,  s.  38.  It  is  to  be  observed  that  the  section  says  that  a  person  so  applying 
shall  be  admitted  in  place  of  a  respondent,  whereas  the  substitution  of  a  person  in 
place  of  a  petitioner  may  be  ordered  if  the  court  thinks  fit.    See  p.  434,  post. 

(/)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  38. 

[g)  Ibid. 

(h)  Election  Petition  Eules,  r.  51. 
(V)  Ibid.,  r.  52. 

(k)  Ibid.,  r.  53. 
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one  of  these  four  events  must  be  made  within  ten  days  after  the  Sect.  i. 
prescribed  notice  of  it  is  given  or  within  such  further  time  as  the  In  Parlia- 
court  or  a  judge  may  allow  (l).  mentary 
The  giving  of  notice  by  a  respondent  of  his  intention  not  to  Elections, 
oppose  the  petition  does  not  of  itself  cause  him  to  cease  to  be  a 
respondent  (m).  But  a  respondent  who  has  given  such  notice  is 
not  allowed  to  appear  or  act  as  a  party  against  the  petition  in  any 
proceedings  upon  it ;  and  he  must  not  sit  or  vote  in  the  House  of 
Commons  until  the  House  has  been  informed  of  the  report  on  the 
petition.  In  all  cases  in  which  such  notice  has  been  given  in  the 
time  and  manner  aforesaid,  it  is  the  duty  of  the  court  or  the 
judges  to  report  it  to  the  Speaker  (n).  Any  number  of  candidates 
may  be  made  respondents  to  the  same  petition  and  their  cases  may, 
for  the  sake  of  convenience,  be  tried  at  the  same  time,  but  for  all 
the  purposes  of  the  Act  the  petition  is  considered  to  be  a  separate 
one  against  each  respondent  (o).  Where  the  ground  on  which  the 
petition  seeks  to  avoid  the  respondent's  election  applies  equally  to 
another  candidate,  elected  at  the  same  election,  who  is  not  a 
respondent  to  the  petition,  it  is  not  a  necessary  condition  to  the 
hearing  and  determining  of  the  petition  that  such  other  candidate 
should  be  joined  as  a  respondent,  and  the  court  may,  on  the  hearing 
of  such  petition,  declare  the  respondent's  election  to  be  invalid  or 
void  (p).  An  unsuccessful  candidate  cannot  be  made  a  respondent 
to  an  election  petition  against  his  will  (q). 

821.  Where  an  election  petition  complains  of  the  conduct  of  a  Returning 
returning  officer,  he  will,  for  all  the  purposes  of  the  Act,  except  as  officer  as 
regards  the  admission  of  respondents  in  his  place,  be  deemed  to  be  a  ^®^P°^  • 
respondent  (r).  The  allegation  against  the  returning  officer  need  not 
necessarily  be  one  of  wilful  misconduct,  and  he  may  be  joined  as  a 
respondent  where  the  acts  or  omissions  or  negligences  complained  of 
are  not  personal  but  are  those  of  his  subordinates  (s). 


(Z)  Election  Petition  Eules,  r.  54. 

(m)  Yates  v.  ZeacA  (1874),  L.  E.  9  C.  P.  605. 

(n)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  39. 
(o)  Hid.,  s.  22. 

(p)  Line  v.  Warren  (1885),  14  Q.  B.  D.  73,  548,  0.  A. 

(q)  Lovering  v.  Dawson  (No.  1)  (1875),  L.  E.  10  0.  P.  711.  See  also  Yates  v. 
Leach  (1874),  L.  E.  9  C.  P.  605.    These  cases  related  to  municipal  elections. 

(r)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  51.  If  it  is  pro- 
posed to  give  evidence  at  the  hearing  of  an  election  petition  to  implicate  the  return- 
ing officer  he  should  be  made  a  respondent  {Tamworth  Borough  Case  (1869), 
1  O'M.  &  H.  75,  per  Willes,  J.).  It  being  proposed  to  oifer  evidence 
implicating  the  returning  officer,  Willes,  J.,  refused  leave  to  have  him  called 
as  a  witness,  as  no  charge  had  been  made  against  him  in  the  petition. 
Seemingly,  a  returning  officer  who  is  so  deemed  to  be  a  respondent  is  entitled 
to  the  same  notices  as  to  presentation  of  the  petition,  the  proposed  security  etc., 
as  an  ordinary  respondent,  see  Young  v.  Fiygins  (1868),  19  L.  T.  499. 

(s)  Lslinqton  Division  Case  (1901),  5  O'M.  &  H.  120;  Drogheda  Borough  Case 
(1874),  2  O'M.  &  H.  201 ;  Warrington  Borough  Case  (1869),  1  O'M.  &  H.  42.  But 
see,  contra,  Harmon  v.  Park  (1880),  6  Q.  B.  D.  323,  C.  A.  ;  Cirencester  Case  (1893), 
Day,  3.  In  the  latter  case,  on  a  summons  being  taken  out  by  a  respondent  for 
leave  to  serve  the  petition  on  the  returnmg  officer,  Mathew,  J.,  refused  it  on 
the  ground  that  it  was  unnecessary,  as  by  the  fact  of  the  conduct  of  the  retui-n- 
ing  officer  being  complained  of  he  was  already  deemed  to  be  a  respondent  under 
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Sect.  1. 

In  Parlia- 
mentary 
Elections. 

Deceased 
respondent. 

Notice  of 
presentation. 


Service  of 
notice. 


A  petition  complaining  of  an  undue  election  or  return  of  a 
member  who  has  since  died  may  be  brought,  notwithstanding  his 
death  (a). 

822.  Notice  of  the  presentation  of  a  petition  and  of  the  nature 
of  the  proposed  security  (6),  accompanied  by  a  copy  of  the  petition, 
must  be  served  on  the  respondent  by  the  petitioner  within  five 
days  after  the  presentation  of  the  petition,  exclusive  of  the  day 
on  which  the  presentation  is  made  (c).  Any  person  who  has  been 
returned  as  a  member  may,  at  any  time  after  his  return,  send  to  or 
leave  at  the  master's  of&ce  a  writing  signed  by  him,  or  on  his 
behalf,  appointing  a  person  entitled  to  practise  as  an  attorney  or 
agent  in  cases  of  election  petitions  to  act  as  his  agent  in  case  a 
petition  against  him  should  be  presented,  or  else  stating  that  he 
intends  to  act  for  himself,  and,  in  either  case,  giving  an  address 
within  three  miles  of  the  General  Post  Office  at  which  notices  may 
be  left.  If  no  such  writing  be  left  at  the  master's  office  within  a 
week  after  the  service  of  the  petition  notices  may  be  given  and 
proceedings  may  be  served  by  sticking  them  up  at  the  master's 
office  (d).  Where  the  respondent  has  named  an  agent  or  given  an 
address,  the  service  of  the  election  petition  may  be  made  by 
delivering  it  to  the  agent  or  by  posting  it  in  a  registered  letter  to 
the  address  given,  at  such  time  that  in  the  ordinary  course  of  post 


s.  51  of  the  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125).  But  on 
a  summons  being  subsequently  taken  out  by  the  returning  officer  for 
particulars  of  tbe  charges  against  him,  Cave,  J.,  held  that  he  was  not  a  party, 
as  wilful  misconduct  was  not  alleged  against  him.  It  is  submitted  that  the 
view  expressed  by  Mathew,  J. ,  is  the  correct  view  of  the  position  of  a  returning 
officer  against  whose  conduct  of  the  election  complaint  is  made  in  the  petition. 
Compare  definition  of  respondent  (Parliamentary  Elections  Act,  1868,  s.  6  (4)  (b), 
ante,  p.  416  ;  judgment  of  Lord  Selbokne,  L.C.,  in  Harmon  v.  Park  (1880),  6 
Q,  B.  D.  323,  328,  329,  C.  A.;  see  Davies  v.  Kensington  {Lord)  (1874),  L.  E.  9 
C.  P.  720;  Athlone  Borough  Case  (1874),  2  O'M.  &  H.  186;  aare  Eastern 
Division  Case  (1892),  4  O'M.  &  H.  162). 

(a)  Tipperary  Cmnty  Case  (1875),  3  O'M.  &  H.  20;  MitcheU's  Case  (1696), 
1  Lud.  E.  0.  456 ;  Peterborough  City  Case  (1728),  21  Commons'  Journals, 
p.  162  ;  Durham  City  Case  (1852),  108  Commons' Journals,  132.  The  reason  for 
this  is  that  the  proceeding  is  not  of  a  personal  nature  against  a  dead  man,  it  is 
the  assertion  of  a  right  in  rem  {Tipperary  County  Case,  supra,  per  Lawson,  J., 
at  p.  23). 

(h)  See  p.  419,  post. 

(c)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  8  ;  Election 
Petition  Eules,  r.  13.  Under  the  Corrupt  Practices  (Municipal  Elections)  Act, 
1872  (35  &  36  Vict.  c.  60),  s.  13  (4),  the  wording  of  which  is  for  all  material 
purposes  the  same  as  that  of  s.  8  of  the  Parliamentary  Elections  Act,  1868  (31  & 
32  Vict.  c.  125),  it  was  held  that  the  service  of  such  notice  within  the  prescribed 
time  was  a  condition  precedent  to  the  trial  of  an  election  petition  ( WilUams  v. 
Tenhy  Corporation  (1879),  5C.  P.  D.  135).  But  compare  Election  Petition  Eules, 
r.  60,  post,  and  Young  v.  Figgins  (1868),  19  L.  T.  499,  where,  on  an  applica- 
tion by  a  respondent  sitting  member  to  have  the  petition,  which  contained 
charges  against  the  returning  officer,  struck  out  on  the  ground  that  notice  within 
s.  8  had  not  been  served  on  the  returning  officer,  Martin,  B.,  refused  the 
application  on  the  ground  that  the  objection,  even  if  well  founded,  was  formal, 
and  so,  in  accordance  with  r.  60,  should  not  be  allowed  to  defeat  the  petition. 

{d)  Election  Petition  Eules,  r.  10.  The  master  must  send  on  these  particulars 
to  the  returning  officer,  who  must  publish  them  with  the  petition  {ibid.,  r.  12  ; 
and  see  pp.  415,  416,  ante). 
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it  would  be  delivered  within  the  prescribed  time(e).    In  other      Sect.  i. 
cases  the  service  must  be  made  on  the  respondent  personally,  unless    In  Parlia- 
a  judge,  on  an  application  accompanied  by  an  affidavit  showing  mentary 
what  has  been  done,  makes  an  order,  subject  to  such  conditions  as  Elections, 
he  may  think  reasonable,  that  what  has  been  done  shall  be  con- 
sidered sufficient  service.    Such  application  must  be  made  not  later 
than  five  days  after  the  petition  has  been  presented,  and  before 
making  such  order  the  judge  has  to  be  satisfied  that  all  reasonable 
effort  has  been  made  to  effect  personal  service  and  to  cause  the 
matter  to  come  to  the  knowledge  of  the  respondent,  including, 
when  practicable,  service  upon  an  agent  for  election  expenses  (/ ). 
In  case  of  evasion  of  service  the  sticking  up  a  notice  in  the 
master's  office  stating  that  the  petition  has  been  presented,  and 
also  stating  who  is  the  petitioner,  the  prayer,  and  the  nature  of 
the  proposed  security,  is  to  be  considered  equivalent  to  personal 
service  if  so  ordered  by  a  judge  (g). 

The  petitioner  or  his  agent  must,  immediately  after  notice  of  the 
presentation  of  a  petition  and  of  the  nature  of  the  proposed  security 
have  been  served,  file  with  the  master  an  affidavit  of  the  time  and 
manner  of  their  service  (/i). 

823.  An  agent  employed  for  the  petitioner,  or  respondent  must  Party's  agent, 
forthwith  leave  written  notice  at  the  master's  office  of  his  appoint- 
ment as  agent.    Service  of  notices  and  proceedings  upon  such  agent 

is  sufficient  for  all  purposes  (i). 

Sub-Sect.  3. — Security  for  Costs. 

824.  At  the  time  of  the  presentation  of  the  petition,  or  within  Security  for 
three  days  afterwards,  the  petitioner  must  give  security  for  all  costs, 
costs,  charges,  and  expenses  that  may  become  payable  by  him  to 

any  person  summoned  as  a  witness  on  his  behalf  or  to  the 
respondent  (^').  The  security  must  be  to  the  amount  of  ^6 1,000  and 
must  be  given  either  by  recognisance  or  by  deposit,  or  partly  in  one 
way  and  partly  in  the  other  {k). 

The  recognisance  may  be  entered  into  by  any  number  of  sureties  Securities, 
not  exceeding  four  (I),  none  of  whom  may  be  the  petitioner  or  any 
one  of  the  petitioners  (m).    The  security  need  not  be  for  more  than 
561,000  though  there  may  be  more  than  one  respondent  (n). 

There  may  be  one  recognisance  acknowledged  by  all  the  sureties 
or  there  may  be  separate  recognisances  by  one  or  more  of  them  (0). 

It  should  be  acknowledged  before  a  judge  at  chambers  or  the 
master  in  town,  or  a  justice  of  the  peace  in  the  country  (a),  and  it 

(e)  See  p.  418,  ante. 

i  f )  Election  Petition  Eules,  r.  14. 

[a)  Ihid.,  r.  15. 

[h]  Ibid,  V.  70. 

(?■)  Election  Petition  Rules,  r.  59. 

(/)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  6  (4). 
(k)  Ihid.,  s.  6  (5). 

(l)  Ibid.    One  surety  is  sufficient  (iZ"ere/or(i  Oity  Election  Petition,  Preece  v. 
Pulley  (1880),  49  L.  J.  (q.  b.)  686). 

(m)  Pease  v.  Norwood  (1869)  L.  R.  4  C.  P.  235. 

(«)  Ibid. ;  Thomas  y.  Wylie{l86S),  19  L.  T.  498  ;  Broad  v.  Fowler  (1868),  ihid. 
(0)  Election  Petition  Eules,  r.  18. 

(a)  Ihid.    It  was  held  by  tlie  master  {Young  v.  Figgins  (1868)  19  L.  T.  499) 
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must  contain  the  name  and  usual  place  of  abode  of  each  surety 
with  such  sufficient  description  as  shall  enable  him  to  be  found 
or  ascertained  (&).  The  recognisance  or  recognisances  must, 
immediately  after  being  acknowledged,  be  left  at  the  master's 
office  by  the  petitioner  or  on  his  behalf  in  manner  similar  to  that 
in  which  a  petition  is  left.  Where  the  last  day  of  the  time 
prescribed  for  filing  recognisances  or  lists  of  votes  or  objections  or 
any  other  matter  required  to  be  filed  within  a  given  time  falls  on 
a  holiday,  any  such  matter  is  held  to  be  duly  filed  if  put  in  the 
letter-box  at  the  master's  office  at  any  time  during  that  last  day, 
but  an  affidavit  stating  with  reasonable  precision  the  time  when 
such  delivery  was  made  should  be  filed  on  the  first  day  after  the 
expiration  of  the  holiday  (c).  It  is  not  necessary  to  stamp 
recognisances  (d). 

Objections  to  825.  The  respondent  may  object  to  a  security  given  wholly  or 
recognisances,  partially  by  recognisance  on  the  ground  that  the  sureties  or  any  of 
them  are  insufficient,  or  on  the  ground  that  a  surety  is  dead  or 
cannot  be  found  or  ascertained  through  want  of  a  sufficient 
description  in  the  recognisance,  or  on  the  ground  that  a  person 
named  in  the  recognisance  has  not  duly  acknowledged  it  (e).  The 
objection  must  be  made  in  writing  and  notice  of  it  must  be  given 
within  five  days  from  that  on  which  service  of  the  notice  of  the 
petition  and  of  the  nature  of  the  security  was  made,  exclusive  of 
the  day  of  such  service  (/).    Such  one  or  more  of  the  above 


that  a  recognisance  a,cknowledged.  before  a  magistrate  in  town  was  bad.  If  it  is 
acknowledged  before  a  j  ustice  of  the  peace  in  the  country  he  must  have  j  urisdiction 
in  the  place  where  it  is  acknowledged  {Athlone  Fetition  (1868),  19  L.  T.  530). 

(&)  Election  Petition  Rules,  r.  19.  The  following  is  a  form  of  recognisance 
prescribed  in  r.  19  : — 

Be  it  remembered  that  on  the  day  of  ,  in  the  year  of  our  Lord 

19  ,  before  me  [name  and  description]  came  A.  B.,  of  [name  and  description  as 
above  prescribed]  and  acknowledged  himself  [or  severally  acknowledged  them- 
selves] to  our  sovereign  lord  the  King  the  sum  of  one  thousand  pounds  [or  the 
following  sums]  (that  is  to  say)  the  said  CD.,  the  sum  of  £  ,  the  said 

E.  E.,  the  sum  of  £  ,  the  said  G.  H.,  the  sum  of  £  ,  and  the  said  I.  K., 
the  sum  of  £  ,  to  be  levied  on  his  [or  their  respective]  goods  and  chattels, 

lands,  and  tenements  to  the  use  of  our  said  sovereign  lord  the  King,  his  heirs 
and  successors. 

The  condition  of  this  recognisance  is  that  if  [here  insert  the  names  of  all  the 
petitioners,  and  if  more  than  one,  add,  or  any  of  them]  shall  well  and  truly  pay  all 
costs,  charges,  and  expenses  in  respect  of  the  election  petition  signed  by  him  [or 
them],  relating  to  the  [here  insert  the  name  of  the  borough,  or  county]  which  shall 
become  payable  by  the  said  petitioner  [or  petitioners,  or  any  of  them]  under 
the  Parliamentary  Elections  Act,  1868,  to  any  person  or  persons,  then  this 
recognisance  to  be  void,  otherwise  to  stand  in  full  force. 

Signed, 

[Signature  of  Sureties.] 

Taken  and  acknowledged  by  the  above-named  [names  of  sureties]  on  the 
day  of  at  ,  before  me, 

C.  D., 

A  justice  of  the  peace  [or  as  the  case  may  be]. 
(c)  Election  Petition  Eules,  r.  20.    As  to  manner  in  which  a  petition  is  left, 
see  p.  414,  ante. 

{d)  Athlone  Fetition  (1868),  19  L.  T.  530. 

(e)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  8. 
(/)  Election  Petition  Eules,  r.  21. 
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grounds  of  objection  as  the  respondent  relies  upon  must  be  stated      Sect.  i. 
in  the  notice,  and  in  the  case  of  a  ground  that  any  of  the  sureties  are    In  Parlia- 
or  is  insufficient  it  must  be  stated  which  of  them  are  or  is  so  (g).    If  mentary 
the  objection  to  the  security  be  not  on  any  of  the  four  grounds  Elections, 
mentioned  above,  it  need  not  necessarily  be  made  within  five  days 
from  the  date  of  the  notice  of  presentation  of  the  petition  and  of 
the  nature  of  the  security,  and  it  may  be  heard  if  in  the  opinion  of 
the  court  it  has  been  made  within  reasonable  time  (h). 

826.  Any  objection  made  to  the  security  is  heard  and  decided  Hearing  of 
by  the  master,  subject  to  appeal  within  five  days  to  a  judge,  upon  objections, 
summons  taken  out  by  either  party  to  declare  the  security  sufficient 
or  insufficient  (i).  The  hearing  and  decision  may  be  either  upon 
affidavit  or  personal  examination  of  witnesses  or  upon  both,  as  the 
master  or  judge  may  think  fit  (A;).  If  upon  the  summons  an  order 
is  made  declaring  the  security  sufficient,  its  sufficiency  is  held  to 
be  established ;  in  that  event,  or  in  the  event  of  no  objection  to  the 
security  being  made  within  the  time  allowed  for  the  purpose  (I), 
the  petition  shall  be  at  issue  (m).  But  if  the  master  or  the  judge 
makes  an  order  allowing  the  objection  and  declaring  the  security 
insufficient,  he  is  to  state  in  the  order  what  amount  he  considers  to 
be  requisite  to  make  the  security  sufficient  {n) .  The  petitioner  may 
then  within  five  days  from, the  date  of  the  order,  exclusive  of  the 
day  on  which  it  is  made,  remove  the  objection  by  depositing  the 
amount  specified  in  the  order  (o),  but  these  provisions  for  dealing 
with  and  removing  an  objection  made  to  the  security  apply  only 
where  the  objection  is  one  of  the  class  specified  above  (p),  and  if  it 
be  not  one  of  that  class,  it  may  be  raised  by  an  application  to  the 
court  in  virtue  of  its  general  jurisdiction  (q). 

The  costs  of  hearing  and  deciding  objections  made  to  the  security  Costs, 
given  on  the  presentation  of  an  election  petition  are  to  be  paid  as 
ordered  by  the  master  or  judge,  and  in  default  of  such  order  they 
are  to  form  part  of  the  general  costs  of  the  petition  (r).    But  if  the 

(g)  Election  Petition  Eules.  r.  22. 

(A)  Cobbett  v.  Hibbert  (1868),  19  L.  T.  501.  In  the  report  of  this  case  the 
objection  is  stated  to  have  been  on  the  ground  of  the  invalidity  of  the  security, 
but  the  precise  nature  of  it  is  not  mentioned.  The  objections  mentioned  in  s.  8 
seem  to  come  under  the  generic  heading  of  insufficiency  as  opposed  to  invalidity 
(see  s.  9).  Before  the  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125), 
the  matter  was  regulated  by  the  Election  Petitions  Act,  1848  (11  &  12  Vict, 
c.  98),  s.  13,  which  allowed  objection  to  be  made  to  a  recognisance  on  the 
ground  that  it  was  invalid  or  that  it  was  not  duly  entered  into  or  received,  or  on 
the  ground  that  the  sureties  or  any  of  them  were  insufficient,  or  any  one  of  the 
other  grounds  contained  in  s.  8  of  the  Parliamentaiy  Elections  Act,  1868 
(31  &  32  Vict.  c.  125),  and  set  out  above.  Compare  Fecf^e  v.  Norwood  (1869), 
L.  E.  4  C.  P.  235,  judgment  of  Bovill,  C.J.,  at  pp.  249,  250. 

(/)  Election  Petition  Eules,  r.  23. 

Ik)  Ibid.,  r.  24. 

(/)  See  p.  420,  anfe. 

(m)  Parliamentary  Elections  Act,  1869  (31  &  32  Vict.  c.  125),  s.  9;  Election 
Petition  Eules,  r.  25. 

(n)  Election  Petition  Eules,  r.  26. 
(o)  Ihid. 

( p)  See  p.  420,  ante. 

(q)  Pease  v.  Norwood,  supra  ;  see  note  (//),  supra. 
(r)  Election  Petition  Eules,  r.  27. 
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Sect.  1.     objection  to  the  security  be  upon  the  ground  of  insufficiency  of  a 
In  Parlia-    surety  or  sureties,  such  costs  are  to  be  paid  by  the  petitioner,  and 
mentary     a  clause  to  that  effect  is  to  be  inserted  in  the  order  declaring  its 
Elections,    sufficiency  or  insufficiency,  unless  at  the  time  of  leaving  the 
recognisance  with  the  master  there  be  also  left  with  the  master 
an  affidavit  of  the  sufficiency  of  the  surety  or  sureties  sworn  by 
each  surety  before  a  justice  of  the  peace,  or  before  some  person 
authorised  to  take  affidavits  in  the  King's  Bench  Division,  that  he 
is  seised  or  possessed  of  real  or  personal  estate,  or  both,  above 
what  will  satisfy  his  debts,  of  the  clear  value  of  the  sum  for  which 
he  is  bound  by  his  recognisance  (s). 

Security  by  827.  A  deposit  by  way  of  security  is  made  by  payment  into  the 
deposit.  Bank  of  England  to  an  account  called  "  The  Parliamentary  Elections 
Act,  1868,  Security  Fund,"  which  is  vested  in  the  Lord  Chief 
Justice  of  England  (it)  for  the  time  being,  and  is  drawn  upon  by 
him  for  the  purposes  for  which  security  is  required  by  the  Act  {a). 
A  bank  receipt  or  certificate  for  the  sum  deposited  must  be  left 
forthwith  at  the  master's  office  (b),  which  is  filed  by  the  master ; 
and  the  amount  together  with  the  petition  to  which  it  relates  are 
entered  by  the  master  in  a  book,  which  he  is  to  keep  open  for  the 
inspection  of  all  parties  concerned  (c) . 

828.  If  Parliament  is  dissolved  after  a  petition  has  been  lodged 
but  before  the  hearing  of  it,  the  court  may  order  the  security 
deposited  by  the  petitioner  to  be  returned  to  him  {d). 

Sxtb-Sect.  4. — Interlocutory  Proceedings. 

829.  All  interlocutory  questions  and  matters  other  than  those 
relating  to  the  sufficiency  of  the  security  (e)  and  to  leave  to 
withdraw  a  petition  (/)  are  to  be  heard  and  disposed  of  before  one 
of  the  judges  on  the  rota  {g),  unless  that  be  not  practicable,  in 

(s)  Election  Petition  Eules,  r.  28.  The  rule  expressly  authorises  any  justice 
of  the  peace  to  take  such  an  affidavit.  The  following  is  a  form  of  affidavit 
prescribed  in  r.  28  : — 

In  the  High  Court  of  Justice. 

King's  Bench  Division. 
Parliamentary  Elections  Act,  1868  (and  Corrupt  and  Illegal  Practices  Preven- 
tion Acts,  1883  and  1893 — according  as  the  petition  is  brought  under  these 
additional  Acts). 

I,  A.  B.,  of  [cts  in  recognisance']  make  oath  and  say  that  I  am  seised  or 
possessed  of  real  [or  personal]  estate  above  what  will  satisfy  my  debts  of  the 
clear  value  of  £  . 

Sworn  etc. 

[t)  By  the  Election  Petition  Eules  made  under  the  Parliamentary  Elections 
Act,  1868  (31  &  32  Vict.  c.  125),  the  fund  was  vested  in  the  Chief  Justice  of  the 
Common  Pleas,  but  all  jurisdiction  which  by  the  Act  or  the  Eules  was  vested  in 
the  Chief  Justice  of  the  Common  Pleas  is  now  vested  in  the  Lord  Chief  Justice 
of  England  (Judicature  Act,  1881  (44  &  45  Vict.  c.  68),  s.  25). 
(a)  Election  Petition  Eules,  r.  16. 

{h)  Hid. 

(c)  Election  Petition  Eules,  r.  17. 

(d)  Carter  v.  Mills  (1874),  L.  E.  9  C.  P.  117. 

(e)  See  p.  421,  ante. 

(./)  As  to  withdrawal,  see  p.  431,  post. 

(g)  Election  Petition  Eules,  r.  44;  Re  a  Summons,  Salford  Petition  (1868), 
19  L.  T.  502. 
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which  case,  excepting  matters  of  jurisdiction,  not  relating  to 
indictments  or  other  criminal  proceedings,  vested  in  the  High 
Court  by  the  Corrupt  and  Illegal  Practices  Prevention  Act, 
1883  (h),  they  are  to  be  heard  and  disposed  of  before  any  judge  at 
chambers  (i).  The  judge  who  accordingly  hears  and  disposes  of 
such  matters  and  questions  has  the  same  control  over  proceedings 
under  the  Act  as  a  judge  at  chambers  has  in  the  ordinary  proceedings 
of  the  Supreme  Court  (/c).  At  least  two  clear  days  before  the  making 
of  any  interlocutory  application  or  motion  to  the  court,  notice  of  it 
should  be  given  at  theElection  Petitions  Office  and  to  the  other  side  (0- 

830.  Such  particulars  as  may  be  necessary  to  prevent  surprise  Particulars, 
and  unnecessary  expense  and  to  ensure  a  fair  and  effectual  trial 
may  be  ordered  by  the  court  or  a  judge  in  the  same  way  as  in 
ordinary  proceedings  in  the  King's  Bench  Division,  and  upon  such 
terms  as  to  costs  and  otherwise  as  may  be  ordered  (w).  Where 
the  allegations  in  the  petition  itself  are  quite  general  it  is  the 
practice  to  order  immediately  particulars  of  the  nature  of  the 
alleged  offences  Further  particulars  will    be   ordered  of 

the  circumstances  of  each  charge,  the  order  usually  directing  the 
petitioner  to  furnish  particulars  of  the  names  of  the  different 
persons  (o),  in  regard  to  whom  the  offences  are  alleged  to  have  been 
committed,  together  with  their  addresses  and  numbers  on  the 
register,  or,  failing  that,  their  occupation.  Similarly,  particulars 
are  ordered  of  the  persons  (p)  by  whom  the  offences  are  alleged  to 

{h)  46  &  47  Vict.  c.  51 ;  As  to  these  matters,  see  p.  409,  ante, 
[i]  Election  Petition  Eules,  r.  44.  As  to  appeals  from  the  judge  in  chambers, 
see  title  Practice  and  Procedure. 
{k)  Election  Petition  Eules,  r.  44. 
(l)  This  is  the  practice.    See  also  Day,  p.  23. 

(to)  Election  Petition  Eules,  r.  6.    See,  generally,  title  Practice  and 
Proceditre. 

(n)  Anderson  V.  Cawley  (1868),  19  L.  T.  500;  Beverley  Borough  Case  (1869), 
1  O'M.  &  H.  143;  see  Walsall,  Worcester,  Stepney,  Rochester  (1892),  Cirencester 
and  Pontefract  (1893),  mentioned  in  Day,  p.  11 ;  Lancaster  Division  Case  (1896), 
5  O'M.  &  H.  39  ;  Haygerston  Division  Case  (1896),  5  O'M.  &  H.  68. 

(o)  In  Maude  v.  Loivley  (1874),  L.  E.  9  C.  P.  165,  167  (a  municipal  case),  the 
court  added  the  words  "  so  far  as  known."  In  Lenham  v.  Barber  (1883),  10  Q.  B.  D. 
293  (also  a  municipal  case),  the  court  refused  to  order  the  words  to  be  added. 
Pollock,  B.,  stating  that  it  was  his  practice  to  omit  them  on  the  ground  that 
they  might  be  taken  to  warrant  undue  limitation.  But  in  Willes  v.  fforniman 
(1898),  14  T.  L.  E.  343,  C.  A.,  G-rantham,  J.,  inserted  in  his  order  the  words 
"if  known,"  and  the  Court  of  Appeal  refused  to  strike  them  out ;  A.  L.  Smith, 
L. J.,  stating  that  if  omitted  in  this  particular  case  they  would  probably  have 
to  be  read  in. 

(p)  This  is  the  uniform  praotice  established  under  the  Election  Petition  Eules, 
r.  6.  See  Londonderry  Petition  (1869),  19  L.  T.  573 ;  Bristol  Election  Petition  (1870), 
22  L.  T.  487,  488  (in  the  latter  case,  the  christian  names  not  having  been  given 
in  the  particulars  as  delivered,  an  order  was  made  for  giving  them) ;  Hastings 
Petition  (1869),  1  O'M.  &  H.  217  ;  Stafford  Petition  (1869),  20  L.  T.  180.  In 
Hexham  Petition  (1892),  Day,  14,  it  was  held  to  be  insufficient  to  give  the  name 
of  a  political  association  as  being  that  of  the  person  by  whom  the  offence  charged 
was  alleged  to  have  been  committed :  the  particulars  should  specify  the  name  of 
the  guilty  member  or  members  {per  Cave,  J.).  In  Bradford  Election  Petition 
(1869),  19  L.  T.  661,  particulars  of  persons  bribed  and  treated  lumped  together, 
not  saying  which  was  which,  were  held  sufficient,  but  in  the  Horsham  Petition 
(1869),  20  L.  T.  180,  Willes,  J.,  considered  that  there  should  be  separate  lists 
of  the  persons  bribed,  treated,  and  unduly  influenced. 
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have  been  committed,  as  also  of  the  time  and  place  of  the  commission 
of  each  offence  and  of  its  precise  character,  and,  in  the  cases  of 
charges  of  bribery  or  treating,  of  its  degree,  will  be  ordered.  The 
question  of  the  length  of  time  before  trial  in  which  particulars 
will  be  ordered  depends  on  the  circumstances  of  each  case,  such  as 
the  character,  area,  and  population  of  the  division,  and  the  number 
of  witnesses  whom  it  is  proposed  to  call  (a)  ;  and  also  on  the  number 
of  charges  alleged  in  the  petition  (&). 

If  particulars  are  not  delivered  within  the  time  ordered  they  may- 
be struck  out  at  the  trial  (c). 

831.  If  a  party  wishes  to  give  evidence  of  any  circumstances 
not  mentioned,  or  insufficiently  mentioned,  in  his  particulars,  leave 
to  amend  the  particulars  may  be  asked  for  at  the  trial  {d).  The 
practice  of  the  court  in  dealing  with  such  an  application  has  not  been 
absolutely  uniform,  but  the  course  generally  pursued  has  been  to 
allow  instances  not  mentioned  or  insufficiently  mentioned  in  the 
particulars  to  be  given  in  evidence  if  the  matter  is  substantial  and 
if  it  appears  that  the  failure  to  furnish  the  particulars  or  the 
sufficient  particulars  in  due  time  has  been  bond  fide  (e).    An  affidavit 

(a)  Rushmere  v.  Isaacson,  [1893]  1  Q,.  B.  118,  in  which  case  an  order  for 
delivery  of  particulars  within  seven  days  was,  on  appeal,  enlarged  to  ten  days. 

{b)  Cirencester  Case  (1893),  T)a,j,  13.  In  the  early  cases  of  election  petitions  the 
time  allowed  was  generally  three  days  [Andersmi  v.  Cawley  (1868),  19  L.  T.  500  ; 
Hill  V.  Peck  (1868),  ihid.,  527;  Hereford  Borough  Case  (1869),  1  O'M.  &  H. 
194,  196;  Beal  v.  Smith  (1869),  L.  E.  4  C.  P.  145).  Later,  the  time  ordered 
was  longer,  usually  seven  days  (see  Furness  v.  Beresford,  [1898]  1  Q.  B.  495, 
C.  A.,  ]jei-  A.  L.  Smith,  L.J.,  at  p.  498)  ;  Oxford  Election  Petition,  Oreen  v. 
Hall,  [1880]  W.  N.  146;  Clark  v.  Wallond  (1883),  52  L.  J.  (q.  b.)  321; 
Lenham  v.  Barber  (1883),  10  Q.  B.  D.  293  (a  municipal  case).  If  there  are 
special  circumstances  an  affidavit  setting  them  forth  ought  to  be  filed.  In  Munro 
V.  Balfour,  [1893]  1  Q,.  B.  113,  the  time  ordered  was  ten  days.  In  the  Cirencester 
Case  (1893),  Day,  13,  the  following  sliding  scale  was  adopted  by  Cave,  J. : 
ten  days  if  charges  under  80,  fifteen  days  if  charges  under  160,  twenty  days  if 
charges  above  160.  In  the  St.  George's  Division  Case  (1896),  5  O'M.  &  H.  89  and 
the  Soxithampton  Case  (1895),  5  O'M.  &  H.  17,  a  sliding  scale  of  ten  days  if 
charges  under  80  and  twelve  days  if  over  80  was  adopted.  In  the  municipal 
cases  of  Grimshy  and  of  Shrewsbury  ((1903),  Eogers  on  Elections,  ed.  1906, 
Vol.  II.,  p.  225)  the  scale  was,  in  the  first  two,  five  days  if  the  charges  were 
not  over  50  ;  but  if  they  were  over  50,  seven  days  ;  and  if  they  were  over  80, 
ten  days.  In  the  Haggerston  Division  Case  (1896),  5  O'M.  &  H.  68,  particulars 
of  the  general  charges  were  ordered  within  seven  days  of  the  order  and  particu- 
lars of  the  specific  charges  within  ten  days  of  the  trial.  Where  a  charge  was 
made  against  a  returning  officer  of  misconduct  personal  and  through  his  deputy, 
stringent  particulars  were  ordered  to  be  delivered  within  six  days  of  the  order 
{Crozier  v.  Rylands  (1869),  19  L.  T.  572).  In  Clarky.  Wallond,  supra  (a  municipal 
case),  the  Divisional  Court  considered  seven  days  the  usually  proper  time,  and 
refused  to  alter  an  order  prescribing  that  time. 

(c)  West  Riding  {Southern  Division)  Case  (1869),  1  O'M.  &  H.  214 ;  but  compare 
Brecon  Borough  Case  (1869),  ihid.,  212,  where  an  objection  made  to  the  admission 
of  particulars  on  this  ground  was  overruled  by  Martin,  B.  The  first-named  case 
was  one  claiming  a  majority  of  legal  votes  and  praying  the  seat  on  a  scrutiny. 

(d)  But  see  St.  George's  Division  Case,  supra,  where  the  application  for 
leave  to  amend  had  been  made  to  a  judge  in  chambers  and  had  been  referred 
by  him  to  be  made  to  the  judges  at  the  trial.  Pollock,  B.,  considered  the 
course  a  very  inconvenient  one,  pointing  out  that  an  appeal  would  have  lain 
from  the  judge  at  chambers  to  the  Court  of  Appeal. 

(e)  This  seems  to  be  the  position  which  may  be  deduced  from  the  various  cases 
where  the  point  has  arisen.  See  Belfast  Borough  Petition  (1869),  19  L.  T.  574, 
where  Keogh,  J.,  said  that  parties  would  not  be  excluded  from  giving  evidence 
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to  that  effect  should  be  filed  by  the  petitioner's  agent  (/).  In  granting 
leave  the  court  will  consider  whether  the  respondent  will  be 
prejudiced  by  such  leave,  and  if  it  is  of  opinion  that  the  respondent 
ought  to  have  time  to  be  enabled  to  meet  such  evidence  the  court 
will  grant  an  adjournment  for  that  purpose,  and  the  court  may 
also  in  its  discretion  award  the  respondent  the  costs  entailed  by 
such  evidence  in  any  event  (g).  But  particulars  which  are  fishing 
or  grossly  insufficient  will  be  struck  out  at  the  trial  (h). 

The  court  will  not  allow  an  amendment  of  particulars  at  the  trial 
when  such  amendment  really  amounts  to  an  amendment  of  the 
petition  (i). 

832.  Where  a  charge  of  general  corruption  is  made  the  par-  General 
ticulars  which  are  ordered  are  necessarily  wider,  and  the  names  of  corruption, 
particular  persons  alleged  to  have  been  bribed  or  treated  will  not  be 
ordered  (k). 

of  instances  coming  to  light  before  tlie  trial,  as  had,  likewise,  been  the  custom 
of  the  House  of  Commons,  and  the  court  should  investigate  all  such  cases; 
Bewdley  Borough  Case  (1869),  1  O'M.  &  H.  16;  Garrickfergus  Borough  Case 
(186.9),  ihid.  264;  Coventry  Borough  Case  (1869),  ihid.,  97;  Dublin  City  Case 
(1869),  ibid.,  270,  where  Keogh,  J.,  said  he  would  allow  the  utmost  latitude  to 
amend  unless  it  were  evident  that  the  party  had  kept  back  information  available 
at  the  time  of  delivery  of  the  particulars;  Longford  County  Case  (1870), 
2  O'M.  &  H.  6;  Harwich  Borough  Case  (1880),  3  6'M.  &  H.  61;  Evesham 
Borough  Case  (1880),  ibid.,  at  p.  94,  where  Hawkins,  J.,  drew  attention  to  the 
fact  that  the  court  could,  in  its  discretion,  after  the  close  of  the  hearing,  call 
and  examine  any  witness,  and  he  said  that  the  respondent  might  exercise  his 
option,  subject  to  such  power  in  the  court,  of  having  the  evidence  of  charges 
not  included  in  the  particulars  excluded  during  the  hearing. 

(/)  Londonderry  Borough  Case  (1869),  1  O'M.  &  H.  274,  where  respondent's 
counsel  was  allowed  to  cross-ey  amine  petitioner's  agent  on  his  affidavit ; 
Cheltenham  Borough  Case  (1869),  1  O'M.  &  H.  62;  Wigan  Borough  Case 
(1869),  ibid.,  188,  in  each  of  which  cases,  the  petition  being  part  heard,  Martin, 

B.  ,  said  he  could  only  allow  the  particulars  to  be  amended  by  the  addition  of  a 
name  on  an  application  by  summons  supported  by  affidavit. 

{g)  Stafford  Borough  Case  (1869),  1  O'M.  &  H.  228,  232;  Bristol  Borough 
Case  (1870),  2  O'M.  &  H.  28;  Longford  County  Case  (1870),  2  O'M.  &  H.  6; 
North  Durham  County  Case  (1874),  ibid.,  152  ;  George's  Case  (1870),  22  L.  T. 
731;  Bewdley  Borough  Case,  supra;  Hereford  Borough  Case  (1869),  ihid., 
194;  Penryn  Borough  Case  (1869),  ibid.,  127;  Bodmin  Borough  Case  (1869), 
ibid.,  117,  119,  in  which,  however,  Willes,  J.  discriminated  between 
a  charge  implicating  a  sitting  member  personally  and  a  charge  against 
his  agent,  saying  that,  in  the  former  case,  he  would  allow  the  charge  to  be 
added  to  the  particulars,  giving  the  respondent,  if  necessary,  time  to  answer  it ; 
but,  in  the  latter  case,  he  would  only  allow  the  charge  to  be  added  if  the  fact 
were  shown  to  have  come  to  the  petitioner's  knowledge  since  the  delivery  of  the 
particulars;  and  see  Belfast  Borough  Western  Division  Case  (1886),  4  O'M.  &H. 
105,  106,  per  Dowse,  B.  ;  Waterford  Borough  Case  (1870),  2  O'M.  &  H.  4, 
where  notice  to  amend  the  particulars  by  the  addition  of  a  name  during  the 
hearing  was  required  to  be  served  for  the  following  morning,  when  the  petitioner's 
agent  was  examined  on  oath  as  to  when  he  had  first  heard  it  {Waterford  Borough 
Case  (1870),  ibid.,  25). 

(/i)  Belfast  Borough  Western  Division  Case,  supra;  Worcester  Case  (1892),  Daj-, 
85,  87. 

(^■)  Manchester  Borough  Eastern  Division  Case  (1892),  4  O'M.  &  H.  120 ; 
Montgomery  Case  (1892),  Day,  14;  and  see  Cremer  v.  Loiules,  [1896]  1  Q,.  B.  504, 

C.  A.,  where,  no  amendment  of  the  petition  having  been  made,  particulars  of 
offences  in  connection  with  the  return  of  election  expenses,  occurring  after  the 
presentation  of  the  petition,  were  struck  out. 

(k)  Beverley  Borough  Case  (1869),  1  O'M.  &  H.  143  ;   Taunton  Borough  Case 
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But  a  petitioner  will  be  ordered  to  specify  the  character  and 
extent  of  the  corruption  alleged  {I),  and  if  the  allegation  be  one- 
of  general  corruption  by  the  respondent  or  by  his  agent,  the  peti- 
tioner will  not  be  allowed  to  give  evidence  of  general  corruption 
alone,  but  he  must  also  prove  agency  (in). 

833.  Where  a  petitioner  claims  the  seat  for  an  unsuccessful 
candidate,  alleging  that  he  had  a  majority  of  lawful  votes,  either 
party  must,  six  days  before  that  appointed  for  the  trial,  deliver  to 
the  master,  and  also  at  the  address,  if  any,  given  by  the  other  side, 
a  list  of  the  votes  intended  to  be  objected  to  and  of  the  heads  of  the 
objection  to  each  such  vote.  Inspection  and  office  copies  of  such 
lists  are  allowed  by  the  master  to  all  parties  concerned.  No 
evidence  may  be  given  against  the  validity  of  any  vote  or  under 
any  head  of  objection  not  specified  in  the  list,  unless  by  leave  of 
the  court  or  the  judges  upon  such  terms  as  to  amendment  of  the 
list,  postponement  of  the  inquiry,  and  payment  of  costs  as  may  be 
ordered  (n). 

In  the  case  of  such  claims  there  is  no  jurisdiction  in  the  court  or 
the  judges  to  order  any  particulars  except  those  specified  (o).  But 
where  a  petition  contains  allegations  upon  which  it  claims  to  have 
the  election  invalidated  and  goes  on,  further,  to  pray  a  scrutiny 
and  to  claim  the  seat,  the  ordinary  particulars  may  be  ordered  as 
to  the  former  part  of  the  petition,  while  as  to  the  latter  part  thereof 
no  further  particulars  than  those  contained  in  the  above-mentioned 
list  may  be  ordered  (p). 

Similar  particulars  are  ordered  of  votes  which  are  sought  to  be 

(1874),  2  O'M.  &  H.  66;  Wigan  Borough  Case  (1881), 4  O'M.  &  H.  1.  But  as 
to  a  distinction  ntiade  between  bribing  and  treating  see  last-named  case,  per 
Grove,  J.,  at  p.  2,  where  he  said  that  the  particulars  of  bribery  must  be  more 
specific  than  those  of  treating,  as  one  did  not  bribe  hosts  of  people  generally. 
See  also  Manchester  Borough  Eastern  Division  Case  (1892),  4  O'M.  &  H.  120,  where 
under  a  charge  of  general  corruption  the  court  refused  to  admit  evidence  of 
treating  at  a  certain  publichouse  which  had  not  been  mentioned  in  the 
particulars.  In  the  Hexham  Case  and  in  the  Worcester  Case  (1892),  the  particulars 
ordered  were  those  only  of  time  and  of  place  (Day,  12).  But  see,  contra,  King's 
Ltjnn  Borough  Case  (1869),  1  O'M.  &  H.  206,  207,  where  Maetin,  B.,  objected 
to  receive  evidence  of  general  treating  from  a  person  who  had  been  treated, 
whose  name  was  not  in  the  particulars,  though  he  did  not  think  that  it  was 
necessary  to  give  the  name  of  the  publichouse. 

(I)  Walsall  Case  (1892),  and  Pontefract  Case  (1893),  Day,  12. 

{ni)  Manchester  Borough  Eastern  Division  Case,  supra.  But  see  opinion 
expressed  by  Denman,  J.,  in  Birkhech  v.  Bullard  (1886),  80  L.  T.  Jo.  253. 

[n)  Election  Petition  Eules,  r.  7. 

(o)  Munro  v.  Balfour,  [1893]  1  Q.  B.  113  ;  Furness  v.  Beresford,  [1898]  1  Q..  B. 
495,  C.  A. 

(_p)  Munro  v.  Balfour,  supra.  See  also  Elkins  v.  Onsloiu  (1868),  19  L.  T. 
528,  where  the  claim  was  for  a  scrutiny  and  the  petition  also  prayed  that 
the  election  might  be  declared  null  and  void  and  that  the  seat  should  be 
given  to  the  petitioner  ;  upon  the  respondent's  application  for  particulars  of  all 
acts  on  which  the  petitioner  would  rely  for  the  purpose  of  rendering  the  election 
null  and  void,  but  which  did  not  come  within  the  particulars  deliverable 
under  s.  7,  an  order  for  the  delivery  of  such  particulars  was  made.  This 
case  was  distingished  from  that  of  Munro  v.  Ba^foitr,  supra,  by  Lord  Coleridge, 
C.J.,  in  his  judgment  in  the  latter  case,  on  the  ground  that  though  the 
claim  in  the  Guildford  petition  {Elkins  v.  Onslow,  supra),  was  for  a  scrutiny 
only,  it  was  prayed  that  if  in  the  course  of  the  scrutiny  anything  should 
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added  (q).    Where  no  list  of  the  votes  intended  to  be  objected  to      ^^^^t.  i. 

has  been  delivered  within  the  time  specified,  the  court  has  no  power  In  Parlia- 

to  extend  the  time  nor  to  allow  evidence  of  the  votes  objected  to  or  mentary 

of  the  objections  thereto  to  be  given  at  the  trial  (?■).  Elections. 

834.  When  the  petition  complains  of  an  undue  return  and  Eecrimina- 
claims  the  seat  for  an  unsuccessful  candidate,  the  respondent  may  ^'^^^ 
seek  to  prove  that  the  election  of  such  candidate  was  undue,  and 

may  call  evidence  to  that  effect  in  like  manner  as  if  he  were  peti- 
tioning against  the  election  of  such  candidate  (s).  Such  a  case  is 
called  the  recriminatory  case.  If  the  respondent  proposes  to  call 
evidence  in  support  of  such  a  case  he  must,  six  days  before  that 
appointed  for  the  trial,  deliver  to  the  master  and  also  at  the 
address,  if  any,  given  by  the  petitioner,  a  list  of  the  objections  to 
the  election  on  which  he  intends  to  rely,  and  the  master  is  to  allow 
inspection  and  office  copies  of  such  lists  to  all  parties  concerned  (i). 
No  evidence  may  be  given  by  a  respondent  of  any  objection  not 
specified  in  the  list  except  with  leave  of  the  court  or  judge,  upon 
such  terms  as  to  amendment  of  the  list,  postponement  of  the 
inquiry,  and  payment  of  costs  as  may  be  ordered  (u). 

The  aforesaid  time,  as  also  any  time  mentioned  in  any  rule  of 
court  or  judge's  order  whereby  particulars  are  ordered  to  be 
delivered,  or  any  act  is  directed  to  be  done,  so  many  days  before 
the  day  appointed  for  trial,  is  to  be  reckoned  exclusively  of  the  day 
of  delivery,  or  that  of  doing  the  act  ordered  and  the  day  appointed 
for  trial,  and,  also,  of  Sunday,  Christmas  Day,  Good  Friday,  and 
any  other  day  set  apart  for  a  public  fast  or  a  public  thanksgiving  (a). 

835.  A  petition  which  asks  for  a  recount  (h)  is  a  good  petition  Kecount. 
if  it  claims  the  seat,  though  it  asks  for  nothing  more.    If  the  applica- 
tion be  granted  the  practice  now  is  to  order  the  recount  to  be  taken 
before  the  trial  (c). 

An  officer  is  appointed  who  is  to  take  the  recount ;  the  order 
directing  it,  furthermore,  generally  directs  that  it  shall  be  taken  at 
the  Eoyal  Courts  of  Justice  (d).  The  respondent's  ballot  papers  are 
counted  by  the  petitioner  and  are  then  handed  to  the  respondent  to 


turn  out  which,  if  known  previously,  would  have  invalidated  the  election,  the 
election  should  be  invalidated. 

The  opinion  expressed  by  Willes,  J.  (^e  a  Summons,  Sal/ord  Petition  (1868), 
19  L.  T.  250),  that  rr.  6  and  7  should  be  read  together  is  overruled  by  Mimro 
V.  Balfour,  [1893]  1  Q.  B.  113,  and  Furness  v.  Beresford,  [1898]  1  Q.  B.  495,  C.  A. 

{q)  Horsham  Petition  (1869),  20  L.  T.  180;  Finshury  Case  (1892)  and  Cirencester 
Case  (1893),  Day,  16.  In  the  Horsham  Petition,  supra,  particulars  of  such  votes 
were  ordered  to  be  given  three  days  before  the  trial. 

(r)  Neild  v.  Batty  (1874),  L.  E.  9  0.  P.  104. 

(s)  Parliamentary  Elections  Act  (1868)  (31  &  32  Vict.  c.  125),  s.  53. 
{t)  Election  Petition  Eules,  8. 
[u]  Hid. 

(a)  Election  Petition  Eules,  r.  171. 

{b)  See  Benfrew  County  Case  (1874),  2  O'M.  &  H.  213,  sub  nom.  Irving  y.  Mure 
1  E.  (Ct.  of  Sess.)  834  ;  Halifax  Borough  Case  (1893),  4  O'M.  &  H.  203  ; 
Greenock  Case  (1892),  Day,  20,  21.  The  application  for  the  recount  should  be 
made  by  summons  on  an  affidavit  showing  the  grounds. 

(c)  Halifax  Borough  Case  (1893),  4  O'M.  &  H.  203. 

(d)  This  is  the  usual  practice,  but  in  Stepney  Division  Case  (1886),  4  O'M.  &  H. 
34,  51,  Denman,  J.,  himself  counted  the  ballot  papers,  the  parties  desiring  that 
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be  checked  by  him,  and  those  for  the  petitioner  are  similarly  dealt 
with  by  the  respondent.  If  any  are  disputed  the  opinion  of  the 
officer  is  sometimes  asked  and  given,  and  if  any  paper  remains 
disputed  by  either  party,  the  officer  reserves  it  for  the  decision  of 
the  court,  setting  it  out  in  his  report  thereto.  After  the  counted 
ballot  papers  have  been  thus  disposed  of  the  rejected  ballot  papers 
are  dealt  with  in  like  manner. 

Inspection  of  836.  Inspection  of  rejected  ballot  papers  in  the  custody  of  the 
rejected  ballot  Clerk  of  the  Crown  (e)  may  be  obtained  only  under  an  order  of  a 
papeis.  judge  of  the  High  Court  or  of  the  House  of  Commons  (/).  The 

order,  when  granted  by  the  judge,  is  only  to  be  granted  upon  his 
being  satisfied  by  evidence  on  oath  that  the  inspection  or  production 
of  such  ballot  papers  is  required  for  the  purpose  of  instituting  or 
maintaining  a  prosecution  for  an  offence  in  relation  to  ballot  papers 
or  for  the  purpose  of  a  petition  questioning  an  election  or  return. 
Any  such  order  for  the  inspection  or  production  of  ballot  papers 
may  be  made  subject  to  such  conditions  as  to  persons,  time,  place, 
and  mode  of  inspection  or  production  as  the  House  or  judge  making 
the  same,  may  think  expedient,  and  it  is  to  be  obeyed  by  the  Clerk 
of  the  Crown.  The  order  may  be  made  by  any  judge  at  chambers  {g), 
but  seemingly  not  by  the  judges  presiding  at  the  trial  of  an  election 
petition  Qi).  Strong  grounds  for  making  it  must  be  shown,  and 
the  judge  must  be  satisfied  that  the  application  for  it  is  made  bond 
fide,  and,  thus,  will  rarely,  if  ever,  grant  it  unless  a  petition  has 
been  instituted  or  is  about  to  be  instituted  (i),  and  it  must  be 
shown  to  be  really  required  {k).  No  one  is  allowed  to  inspect  the 
counted  ballot  papers  or  to  open  the  sealed  packet  of  counterfoils 
without  an  order  of  the  House  of  Commons  or  an  order  of  a 
tribunal  having  cognisance  of  election  petitions  (/),  which  order 
may  be  made  subject  to  like  conditions  as  to  persons,  mode,  time,  and 
place  as  in  the  case  of  the  order  to  inspect  rejected  ballot  papers,  with 
the  provision  that  care  is  to  be  taken  in  making  the  order  and  in 
carrying  it  out  that  the  way  in  which  any  particular  elector  has  voted 
shall  not  be  discovered  until  he  has  been  proved  to  have  voted  and 
his  vote  has  been  declared  by  a  competent  court  to  be  invalid  (m). 

The  proper  method  of  seeking  such  inspection  is  by  application  to 
the  court  or  to  a  judge  at  chambers  for  a  rule  or  order  (n). 

he  might  do  so  in  order  to  save  time  and  expense,  but  he  stated  that  this  was 
not  to  be  a  precedent.    In  Renfrew  County  Case  (1874),  2  O'M.  &  H.  213,  the 
recount  took  place  in  open  court, 
(e)  See  p.  329,  ante. 

If)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  40. 

(q)  Ibid. 

ill)  See  Stowe  v.  JolUffe  (1874),  L.  E.  9  C.  P.  446,  per  aROVE,  J.,  at  p.  456. 

{i)  Re  Darwen  Division  of  Lancashire  (1885),  80  L.  T.  Jo.  153,  dubitante, 
Day,  J.,  whether  the  court  had  any  jurisdiction  to  make  the  order  apart  from 
the  institution  of  a  petition. 

(k)  Ibid. 

(l)  The  High  Court  (King's  Bench  Division)  is  such  a  tribunal  {Stowe  v. 
Jolliffe,  supra,  per  Brett,  J.,  at  p.  455).  Compare  the  judgments  of  Grove  and 
Denman,  JJ.,  at  pp.  458,  459.  Seemingly  the  order  cannot  be  made  by  a  judge 
at  chambers  {per  Grove,  J.,  at  p.  456). 

(m)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  41. 

{n)  To  do  so  by  way  of  application  for  a  mandamus  to  the  Clerk  of  the  Crown 
is  not  proper  {Stowe  v.  Joliffe,  supra  per  Denman  J.,  at  p.  459). 
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Inspection  of 
other  docu- 
ments held  by 
Clerk  of  the 
Crown  in 
Chancery. 


The  parties  may  be  allowed  to  make  copies  of  ballot  papers 
which,  upon  a  recount,  have  been  reserved  for  the  consideration  of 
the  court  (o). 

837.  With  the  exception  of  the  ballot  papers  and  the  counterfoils, 
all  documents  forwarded  by  a  returning  officer  in  pursuance  of  the 
Ballot  Act,  1872,  to  the  Clerk  of  the  Crown  are  open  to  public 
inspection  at  such  time  and  subject  to  such  regulations  as  the 
Clerk,  with  the  consent  of  the  Speaker  of  the  House  of  Commons, 
may  appoint ;  copies  of,  or  extracts  from,  such  documents  are  to  be 
supplied  by  the  Clerk  to  any  person  demanding  them,  on  payment 
of  such  fees  and  subject  to  such  regulations  as  the  Treasury  may 
sanction  (p). 

838.  Notices  to  produce  and  admit  are  in  the  ordinary  form  (q).  Notice  to 
If  a  notice  to  produce  merely  asks,  generally,  for  the  production  of  produce  and 
all  documents  relating  to  the  matter  in  question,  it  will  entitle  the 
party  giving  it  to  the  production  of  every  document  which  ought  to 
be  filed  and  ought  to  be  delivered  to  the  returning  officer,  but  it  will 
not  entitle  him  to  the  production  of  other  specific  documents  unless 
he  has  named  them  in  his  notice  to  produce  (r). 


(o)  Finsbury  Case  (1892),  Day,  19  ;  Cirencester  Case  (1893),  ibid. 

(p)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  42.  Where 
tlie  marked  register  of  voters,  which  is  one  of  the  documents  open  to  public 
inspection,  had  been  placed  in  a  sealed  packet  together  with  the  counter- 
foils, the  court,  on  an  application  by  the  petitioner,  made  an  order  for  the 
opening  of  the  packet  and  the  inspection  of  the  register  [Stoive  v.  Jolliffe  (1874), 
L.  E.  9  0.  P.  446).  Inspection  of  it  on  an  application  by  a  party  to  a  petition  will 
be  ordered  whether  the  petitioner  does  or  does  not  claim  a  scrutiny  {James  v. 
Henderson  (1874),  43  L.  J.  (c.  p.)  238). 

(2)  See  title  Practice  and  Procedtjhe.  The  notice  must  be  in  writing 
{Gloucestershire  Case  {temp.  1800-1812),  Orme  Election  Laws,  p.  474).  Though  the 
form  used  is  similar  to  that  contained  in  the  Appendix  to  the  Rules  of  the 
Supreme  Court,  it  is  submitted  that  Ord.  31  is  not  applicable  ;  see  notes  (a),  (/)), 
p.  430,  post.  Rules  1  and  12  thereof  are,  on  the  authority  of  the  cases  cited  in 
the  above  notes,  not  applicable.  Thus  it  follows  that  an  election  petition  does  not 
come  within  the  category  of  any  cause  or  matter  mentioned  in  those  two  rules, 
or  defined  in  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  100.  The  Election 
Petition  Rules  contain  no  direct  provision  on  the  subject ;  see  Moore  v.  Kennard 
(1883),  10  Q.  B.  D.  290.  The  practice  of  the  election  committees  appears  to 
have  regarded  a  general  notice  as  sufficient,  if  it  indicated  clearly  to  the  party 
on  whom  it  was  served  the  particular  document  it  called  for  ;  see  Rogers  v. 
Custance  (1839),  2  Mood.  &  R.  179,  and  Jacob  v.  Lee  (1837),  ibid.,  33.  A  notice 
to  produce  "  all  public  books,  documents  etc.  relating  to  voters  of  the  borough  " 
was  held  to  include  the  charter  of  the  borough  ( Youghal  Election  Case  (1838),  Falc. 
&  Fitz.  385) ;  see  Bradford  Borough  Case  (1869),  1  O'M.  &  H.  30, 31,  where  MAKTm, 
B.,  said  that  the  petitioner  may  call  for  any  document  in  the  respondent's  posses- 
sion, and  upon  being  produced  it  becomes  evidence  as  being  a  document  in  the 
respondent's  possession  produced  by  him.  Notice  to  produce  must  be  served  so 
as  to  allow  the  party  on  whom  it  is  served  reasonable  time  to  comply  with  it. 

(r)  Westminster  Borough  Case  (1869),  1  O'M.  &  H.  89,  per  Martin,  B.,  at 
p.  93,  in  which  case  the  petitioner  called  for  the  production  of  certain  canvassing 
returns,  his  notice  to  produce  saying  "  all  documents,  books  and  papers  whatso- 
ever and  in  anywise  relating  to  the  matters  in  question  in  this  case,"  which 
notice  was  held  to  be  too  general  to  entitle  him  to  the  production  of  the  docu- 
ments asked  for.  In  the  same  case  it  was  held  {ibid.,  at  p.  94)  that  a  party  was 
not  entitled  to  call  for  and  look  at  generally  the  canvassing  sheets  of  the  other 
party ;  but  in  Northallerton  Borough  Case  (1869),  ibid.,  167,  at  pp.  168,  169, 
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839.  Where  any  summons,  notice  or  document  is  required  to  be 
served  on  any  person  with  reference  to  any  proceeding  regarding  an 
election  for  a  county  or  borough,  whether  it  be  for  the  purpose  of 
causing  such  person  to  appear  before  the  High  Court  or  an  election 
court,  or  before  election  commissioners,  or  otherwise,  or  for  the 
purpose  of  giving  him  an  opportunity  of  making  a  statement  or 
showing  cause,  or  being  heard  by  himself  before  any  court  or  com- 
missioners for  any  purpose  of  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883,  such  summons,  notice,  or  document  may  be 
served  either  by  delivering  it  to  such  person  or  by  leaving  it  at  his 
last  known  place  of  abode  in  such  county  or  borough,  or  by  sending 
it  by  post  by  registered  letter  to  such  place  of  abode,  or  if  the 
proceeding  is  one  before  any  court  or  commissioners,  in  any  other 
manner  which  such  court  or  commissioners  may  direct;  and  in 
proving  such  service  by  post  it  is  sufficient  to  prove  that  the  letter 
was  prepaid,  properly  addressed  and  registered  with  the  Post 
Office  (s). 

840.  A  copy  of  every  order,  excepting  orders  giving  further  time 
for  delivering  particulars  or  orders  for  costs  only,  and  a  copy  of 
every  particular  delivered,  is  to  be  filed  forthwith  with  the  master, 
or,  if  he  so  directs,  the  order  itself  or  a  duplicate  of  it  must  be  so 
filed.  Such  copy,  order,  or  duplicate  is  to  be  produced  at  the  trial 
by  the  registrar,  stamped  with  the  official  seal.  The  order  and  the 
particulars  respectively  must  be  filed  by  the  party  who  obtains  the 
same  (t). 

No  jurisdic-  841.  Neither  the  court  nor  a  judge  has  power  to  order  inspection 
tion  to  order  and  discovery  of  documents  (a),  nor  to  make  an  order  for  the 
discovery.       administration  of  interrogatories  (&). 

Evidence  on       842-  The  court  or  a  judge  has  power  to  order  a  commission  for 
commission.     ^^^^  examination  of  a  witness  who  is  dangerously  ill  (c).    If  the 
order  is  made  at  the  trial  the  practice  is  to  have  the  examination 


Copies  of 
orders. 


WiLLES,  J.,  held  that  a  petitioner  was  entitled  to  ask  for  any  particular  entry 
in  respondent's  canvass  book. 

(s)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  62(2). 

{t)  Election  Petition  Eules,  69. 

(a)  Moore  v.  Kennard  (1883),  10  Q.  B.  D.  290;  Coventrij  Petition  {1869),  19 
L.  T.  742,  in  which  Blackburn,  J.,  made  an  order  for  an  affidavit  of  documents 
by  a  party  to  a  petition  ;  and  Stafford  Petition  (1869),  20  L.  T.  237,  in 
which  the  same  judge  made  an  order  for  inspection,  are  overruled.  In  his 
judgment  in  the  latter  case  Blackbtjen,  J.,  stated  his  opinion  that  s.  2  of 
the  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  gave  the  judges 
power  to  make  orders  in  conformity  with  the  Common  Law  Procedure  Acts. 
But  it  is  submitted  on  the  authority  of  Moore  v.  Kennard,  supra,  and  Wells  v. 
Wren  (1880),  5  C.  P.  D.  546,  that  this  is  not  so.  As  to  discovery  of  documents 
in  possession  of  a  returning  officer,  see  Re  Pembroke  Urhan  District  Council 
Election  Petition,  [1908]  2  I.  E.  158. 

{h)  Wells  V.  Wren,  supra.  The  court  also  expressed  much  doubt  as  to  whether 
the  judges  on  the  rota  would  have  power,  under  s.  25  of  the  Parliamentary 
Elections  Act,  1868  (31  &  32  Vict.  c.  125),  to  make  a  rule  enabling  the  making 
of  an  order  for  the  administration  of  interrogatories. 

(c)  StaJeyhridge  Election  Petition  (1869),  19  L.  T.  703  ;  Wells  v.  Wren,  supra, 
per  Lord  Coleridge,  C.J.,  at  p.  550. 
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taken  before  the  registrar  of  the  court  ((i).    The  shorthand  writer      Sect.  i. 
must  attend  (e)  and  counsel  may  attend.  In  Parlia- 

mentary 

843.  An  election  petition  may  not  be  withdrawn  without  leave  Elections. 

•of  the  court  (/)  or  of  two  judges  (g),  for  which  special  application  .   

must  be  ma,de  {h).  Notice  in  writing  of  the  application  signed  by  of  petitt^^ 
the  petitioners  or  their  agent  and  stating  the  ground  on  which  it  is 
proposed  to  support  the  application  must  be  left  at  the  master's 
office  (i).  If  there  be  more  than  one  petitioner  all  must  consent  {k), 
and  all  must  sign  the  notice  either  by  themselves  or  by  their 
agent  (l) .  The  petitioner  must  give  a  copy  of  the  notice  to  the 
respondent  and  a  copy  to  the  returning  officer,  who  is  to  make  it 
public  in  the  county  or  borough  to  which  it  relates  (m).  The 
petitioner  must  publish  forthwith  a  copy  of  the  notice  in,  at  least, 
one  newspaper  circulating  in  the  place  to  which  it  relates  (n). 

(d)  WalUngford  {BcrrougJi)  Case  (1869),  1  O'M.  &  H.  57  ;  Montgomery  Boroughs 
Vase  (1892),  4  O'M.  &  H.  167,  not  reported  on  this  point. 

(e)  Ibid.,  and  compare  s.  24  of  the  Parliamentary  Elections  Act,  1868 
(31  &  32  Vict.  c.  125),  as  to  the  taking  down  of  the  evidence  at  the  trial  by  the 
shorthand  writer. 

(/)  The  court  means  the  King's  Bench  Division  of  the  High  Court  of  Justice  ; 
see  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  2 ;  and 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  ss.  16,  32. 

(g)  Parliamentary  Elections  Act,  1879  (31  &  32  Vict.  c.  125),  s.  38  ;  Parlia- 
mentary Elections  and  Corrupt  Practices  Act,  1879  (42  &  43  Vict.  c.  75),  s.  2. 

(/«)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  35  ;  Hartlepool 
Election  Petition  (1869),  19  L.  T.  821. 

(-/)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict,  c.  125),  s.  35  ;  Election 
Petition  Pules,  rr.  45,  46.  The  following  form  of  notice  contained  in  r.  45  is 
suflB.cient : — 

Parliamentary  Elections  Act,  1868. 
County  [or  borough]  of  petition  of  [^state  petitioners']  presented 

day  of 

The  petitioner  proposes  to  apply  to  withdraw  his  petition  upon  the  following 
ground  [here  state  the  ground],  and  prays  that  a  day  may  be  appointed  for 
hearing  his  application. 

Dated  this       day  of  ♦ 

(Signed) 

If  the  application  is  not  made  until  the  hearing  and  notice  has  not  been  given, 
the  court  may  adjourn  the  hearing  to  enable  the  statutory  notice  to  be  given 
{Hartlepool  Election  Petition,  supra). 

{h)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  35. 

{I)  Election  Petition  Eules,  r.  45. 

(m)  Hid.,  r.  47. 

{n)  Ibid.  The  following  is  a  form  of  notice  contained  in  r.  47,  setting  out  a 
copy  of  the  notice  left  with  the  master,  which  may  be  used  for  the  prescribed 
service  upon  the  respondent  and  the  returning  officer,  and  for  the  prescribed 
publication : — 

Parliamentary  Elections  Act,  1868. 
In  the  election  petition  for  in  which  is  petitioner  and 

respondent. 

Notice  is  hereby  given,  that  the  above  petitioner  has  on  the  day  of 

lodged  at  the  master's  office  notice  of  an  application  to  withdi'aw  the  petition, 
of  which  notice  the  following  is  a  copy — \_set  it  out,] 

And  take  notice  that  by  the  rule  made  by  the  judges  any  person  who  might 
have  been  a  petitioner  in  respect  of  the  said  election  may,  within  five  days  after 
publication  by  the  retui-ning  officer  of  this  notice,  give  notice  in  writing  of  his 
intention  on  the  hearing  to  apply  for  eave  to  be  substituted  as  a  petitioner. 

(Signed) 

Notwithstanding  the  provisions  of  the  Parliamentary  Elections  Act,  1868 


432 


Elections. 


844.  Befox^e  leave  for  the  withdrawal  of  an  election  petition  is 
granted  there  must  be  produced  affidavits  by  all  the  parties  to  the 
petition  and  by  their  solicitors,  as  also  affidavits  by  the  election 
agents  of  all  of  the  said  parties  who  were  candidates  at  the  election  in 
question.  But  the  High  Court  may,  on  cause  shown,  dispense  with 
the  affidavit  of  any  particular  person  if  it  seems  to  the  court,  on  special 
grounds,  to  be  just  to  do  so  (o).  Each  affidavit  is  to  state  that  to  the 
best  of  the  deponent's  knowledge  and  belief  no  agreement  or  terms  of 
any  kind  whatsoever  has  or  have  been  made  and  no  undertaking  has 
been  entered  into  in  relation  to  the  withdrawal  of  the  petition  (j?),but 
if  any  lawful  agreement  has  been  made  with  respect  to  the  withdrawal 
of  the  petition,  the  affidavit  is  to  set  forth  such  agreement,  and  it  is 
to  make  the  foregoing  statement  subject  to  what  appears  from  the 
affidavit  (q).  The  affidavit  of  the  party  applying  for  leave  to  with- 
draw the  petition,  and  that  of  his  solicitor,  must  each  further  state 
the  ground  on  which  the  withdrawal  is  sought  (r).  Where  there  are 

(31  &  32  Vict.  c.  125),  s.  35,  and  of  tlie  Election  Petition  Eules,  rr.  45—50, 
cases  are  reported  to  liave  been  "withdrawn"  on  an  application  made  upon  or 
during  the  hearing  (see  Pembroke  Boroughs  Case  (1901),  5  O'M.  &  H.  145  ; 
Christchurch  Borough  Case  (1901),  ihid.,  147  ;  St.  George's  Division  Case  (1896), 
Hid.,  116;  York  City  Case  (1898),  ibid.,  118).  There  is  nothing  in  the  reports 
of  these  cases  to  show  that  the  provisions  of  the  above  section  and  rules  had  been 
prehminarily  complied  with,  and  from  the  making  of  the  application  as  reported 
the  contrary  would  appear  to  be  the  case.  Possibly  the  word  "  withdrawal "  is 
not  used  accurately  in  designating  what  was  done  in  these  cases,  and  the  procedure 
was,  in  fact,  a  dismissal  of  the  petition  on  the  application  of  the  petitioner.  Other 
wise,  it  would  seem  that  either  these  provisions  do  not  apply  to  applications  for 
leave  to  withdraw  made  on  the  hearing,  or,  if  they  do,  that  they  were  not  complied 
with  in  these  cases,  as  the  reports  appear  to  show ;  compare  Halifax  Borough  Case 
(1893),  4  O'M.  &  H.  203.  In  Pembroke  Boroughs  Case  (1901),  5  O'M.  &  H.  135, 
the  petitioner's  claim  for  a  scrutiny  depended  on  a  question  of  law,  which  was 
decided  against  him.  He  thereupon  asked  the  judges  for  leave  to  withdraw 
the  petition.  The  respondent  had  alleged  general  corruption  by  way  of  a 
recriminatory  case,  which  he  also  desired  to  withdraw,  alleging  that  he  had  no 
evidence  to  support  it.  He  stated  that  he  had  agreed  to  take  £500  in  lieu  of 
costs  from  the  respondent.  The  judges  allowed  both  applications,  stating  that, 
as  the  petitioner  would,  in  the  ordinary  course,  have  been  liable  for  costs,  and 
if  the  respondent  had  proceeded  with  the  recriminatory  case,  bills  of  costs  would 
have  had  to  be  exchanged,  and  the  matter  to  go  to  taxation,  the  agreement  as 
to  costs  seemed  unobjectionable.  See  also  St.  Oeorge^s  Division,  Case  (1896), 
5  O'M  &  H.  87. 

(o)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  41  (1).  The  jurisdiction  to  dispense  with  an  afl&davit  under  this  sub-section 
can  only  be  exercised  by  a  judge  on  the  rota;  see  ibid.,  s.  56(1),  p.  409,  ante, 
and  Halifax  Borough  Case  (1893),  4  O'M.  &  H.  203. 

(p)  This  statement  is  to  be  made  subject  to  any  agreement  or  other  matter 
appearing  from  the  affidavit ;  see  infra. 

[q)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  41  (2). 

(r)  Ibid.,  s.  41  (3).  Where  some  of  the  charges  alleged  in  an  election  petition, 
upon  the  hearing  of  which  the  election  was  avoided,  applied  equally  to  a  subse- 
quent petition  respecting  the  other  parliamentary  division  of  the  same  county, 
and  the  respondent  in  such  subsequent  petition  declared  that  he  did  not  consider 
himself  justified  in  defending  the  seat,  so  far  as  it  was  sought  to  be  avoided  on 
such  charges,  and  the  petitioners'  counsel  thereupon  stated  that  if  the  respon- 
dent's counsel  would  consent  to  an  order  the  same  as  that  which  was  made  with 
regard  to  the  former  petition  he  considered  that  he  ought  not  to  take  up  time 
by  proceeding  with  the  petition,  the  court  desired  him  to  proceed.  The  court 
stated  that  it  could  not  sanction  such  an  arrangement ;  that  the  decision  must 
be  based  upon  the  evidence  which  might  be  adduced ;  and  that  the  very  nature  of 
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more  solicitors  than  one  concerned  for  the  petitioner  or  the  respon-      hect.  i. 
dent,  whether  in  the  capacity  of  agent  for  another  solicitor  or  other-    In  ParJia- 
wise,  the  affidavit  must  be  made  by  each  such  solicitor  (s).    Where  mentary 
a  person  not  a  solicitor  is  lawfully  acting  as  agent  in  the  case  of  an  Elections, 
election  petition,  he  is,  for  the  purpose  of  making  the  affidavit, 
deemed  to  be  a  solicitor  (i). 

Copies  of  the  affidavits  are  to  be  delivered  to  the  Director  of 
Public  Prosecutions  a  reasonable  time  before  the  application  for 
the  withdrawal  is  heard  (a),  and  the  court  may  hear  him  or  his 
assistant  or  other  representative  (appointed  with  the  approval  of 
the  Attorney-General)  in  opposition  to  the  application,  and  may 
hear  any  evidence  on  oath  which  on  the  part  of  the  Director  of 
Public  Prosecutions  it  is  considered  material  to  call (6). 

Any  person  who  might  have  been  a  petitioner  (c)  in  respect  of  the 
election  to  which  the  petition  relates  may,  on  the  hearing  of  the 
application  for  leave  to  withdraw  the  petition,  apply  to  the  court  or 
to  the  judges  to  be  substituted  as  a  petitioner  in  place  of  the  one 
seeking  to  withdraw  the  petition  ((i).  Such  person  ought  to  give 
notice  to  the  master  of  his  intention  to  apply  to  be  so  substituted 
within  five  days  after  the  publication  by  the  returning  officer  of  the 
petitioner's  notice  of  his  intention  to  apply  for  leave  to  withdraw 
his  petition  (e).  The  notice  should  be  in  writing  and  should  be 
signed  by  the  person  proposing  to  apply  to  be  so  substituted  or  by 
his  agent,  but  the  failure  to  give  the  notice  is  not  to  defeat  the 
application  if  it  is  in  fact  made  at  the  hearing  (/). 

845.  The  time  and  place  for  hearing  the  application  are  fixed  by  Hearing  of 
a  judge,  and,  according  as  he  may  consider  advisable,  it  will  be  application 
heard  by  the  High  Court  or  by  two  judges  (g).     The  time  fixed  f^j-awai^' 


Application 
for  substitu- 
tion of  new 
petitioner. 


an  election  petition,  and  the  provisions  of  tiie  Acts  of  Parliament  concerning  it, 
rendered  it  impossible  for  the  court  to  sanction  any  concession  which  might 
have  the  eflect  of  excluding  that  full  disclosure  of  the  facts  which  it  was  one  of 
the  objects  of  the  law  to  provide  for  or  of  preventing  that  thorough  investigation 
which  the  court  is  bound  to  make  of  all  the  charges  relied  on  by  the  petitioner 
{North  Meath  Case  (1892),  Day,  141,  142,  per  Andrews,  J.).  In  Halifax  Borough 
Case  (1893),  4  O'M.  &  H.  203,  the  recount  having  shown  a  majority  in  favour  of 
the  respondent,  the  petitioner  sought  to  withdraw  the  petition,  but  the  court 
refused  leave  on  the  ground  of  the  insufficiency  of  the  affidavits,  saying  that 
they  must  hear  the  petition  and  differentiating  the  case  from  that  of  Renfrew 
County  Case  (1874),  2  O'M.  &  H.  213,  on  the  ground  that  in  the  latter  case  the 
recount  took  place  in  open  court  on  the  hearing  of  the  petition. 

(s)  Corrupt  and  lUegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  41  (8). 

{t)  Ibid.,  s.  41  (9). 

(a)  See  Halifax  Borough  Case,  supra. 

(b)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  41  (5) ;  Be  Devonport  Election  (1886),  2  T.  L.  E.  345.  But  the  court  has  no 
power  to  allow  him  the  costs  of  his  appearance  {ibid. ;  Lichfield  Division  Case 
(1895),  5  O'M.  &  H.  27,  38). 

(c)  See  p.  411,  ante. 

{d)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  35. 
(e)  Election  Petition  Eules,  r.  48. 
(/)  I  hid. 

{g)  Ibid.,  r.  49;  Parliamentary  Elections  and  Corrupt  Practices  Act,  1879 
(42  &  43  Vict.  c.  75),  s.  2.  In  Be  Devonport  Election  (1886),  2  T.  L.  E.  345, 
an  application  for  leave  to  withdraw  the  petition  was  made  to  a  Divisional 
Court  consisting  of  two  judges,  neither  of  whom  was  on  the  rota. 

H.L. — XII.  F  F 
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must  not  be  less  than  a  week  after  the  petitioner's  notice  of  his 
intention  to  apply  for  leave  to  withdraw  his  petition  has  been  given 
to  the  master  (h).  Notice  of  the  time  and  place  fixed  is  to  be  given 
to  any  person  who  shall  have  given  notice  to  the  master  of  his 
intention  to  apply  to  be  substituted  as  a  petitioner,  and  such  other 
notice  is  to  be  given  as  the  judge  may  direct  and  in  such  manner 
and  at  such  time  as  he  may  direct  (i). 

The  court  or  the  judges  may  substitute  as  petitioner  any  person 
so  applying  to  be  so  substituted  (k).  Moreover,  if  in  the  opinion 
of  the  court  or  of  the  judges  the  proposed  withdrawal  is  induced 
by  any  corrupt  bargain  or  consideration  they  may  by  order  direct 
that  the  security  given  in  behalf  of  the  original  petitioner  shall 
remain  as  security  for  any  costs  which  may  be  incurred  by  the 
substituted  petitioner,  and  that  to  the  extent  of  the  sum  mentioned 
in  the  security  the  original  petitioner  shall  be  liable  to  pay  the  costs 
of  the  substituted  petitioner  (/€).  If  no  such  order  is  made,  security 
to  the  same  amount  and  subject  to  like  conditions  as  would  be 
required  in  the  case  of  a  new  petition  must  be  given  on  behalf  of 
the  substituted  petitioner  before  he  proceeds  with  his  petition, 
within  the  prescribed  time  (Z)  after  the  order  of  substitution. 

846.  In  giving  leave  for  the  withdrawal  of  a  petition  the  court 
or  the  judges  may  make  the  leave  subject  to  cause  being  shown  by 
the  Public  Prosecutor,  if  desirable,  to  restore  the  petition,  and  the 
court  or  judges  may,  accordingly,  in  granting  the  leave  reserve  to 
the  Public  Prosecutor  liberty  to  apply  to  the  court  within  a  specified 
time  (m). 

847.  If  any  person  makes  any  agreement  or  terms  or  enters  into 
any  undertaking  in  relation  to  the  withdrawal  of  an  election  peti- 
tion, and  such  agreement,  terms,  or  undertaking  is  or  are  for  the 
withdrawal  of  the  election  petition  in  consideration  of  any  payment, 
or  in  consideration  that  the  seat  shall  at  any  time  be  vacated,  or  in 
consideration  of  the  withdrawal  of  any  other  election  petition,  or 
if  such  agreement,  terms,  or  undertaking  (whether  lawful  or  unlaw- 
ful) is  not  or  are  not  mentioned  in  the  aforesaid  affidavits,  he  is 
guilty  of  a  misdemeanour  (w).  Moreover,  where  in  the  opinion  of 
the  court  (o)  the  proposed  withdrawal  was  the  result  of  any  pro- 
hibited agreement,  terms,  or  undertaking  (p),  the  court  has  the  same 


(7i)  Election  Petition  Eules,  r.  49. 
{i)  Ibid. 

(k)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  35. 

(l)  Ibid.  There  is  no  special  rule  prescribing  any  time  in  this  case.  It  is 
submitted  that  as  in  the  case  of  a  new  petition  the  time  is  limited  to  three  days 
from  presentation,  so  in  the  case  of  a  substituted  petitioner  it  is  limited  to  three 
days  from  the  order  of  substitution. 

(m)  Haggerston  Division  Case  (1896),  5  O'M.  &  H.  68,  88. 

(n)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Yict.  c.  51), 
s.  41  (4). 

(o)  It  is  submitted,  in  view  of  ihid.,  s.  41  (5),  and  of  the  Parliamentary  Elections 
Act,  1868  (31  &  32  Vict.  c.  125),  s.  35,  that  the  court  hearing  the  application 
for  leave  to  withdraw  is  meant. 

{p)  I.e.,  prohibited  by  s.  41  (4)  of  the  Corrupt  and  Illegal  Practices  Pre- 
vention Act,  1883  (46  &  47  Vict.  c.  51). 
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power  with  respect  to  the  security  as  where  it  is  of  opinion  that  the 
proposed  withdrawal  was  induced  by  a  corrupt  consideration  (q). 
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848.  Whenever  a  petition  is  withdrawn  the  court  is  to  report  to 
the  Speaker  whether  in  its  opinion  the  withdrawal  was  the  result  of  Rgpoi.t  upon 
any  agreement,  terms,  or  undertaking,  or  was  in  consideration  of  withdrawal, 
any  payment  or  of  the  withdrawal  of  any  other  petition  or  in  con- 
sideration that  the  seat  should  at  any  time  be  vacated  or  for  any 
other  consideration,  and  if  so,  it  is  to  state  the  circumstances 
attending  the  withdrawal  (r). 


849.  A  petition  abates  by  the  death  of  a  sole  or  of  a  sole 
surviving  petitioner  (s).  The  abatement  is  to  be  notified  by  the 
party  or  person  interested  in  the  same  manner  (t)  as  that  in 
which  an  application  to  withdraw  a  petition  is  notified.  Any  person 
who  might  originally  have  been  a  petitioner  in  respect  of  the 
election  in  question  may  within  one  calendar  month  after  the 
notice  or  within  such  further  time  as,  upon  consideration  of  any 
special  circumstances,  the  court  or  a  judge  may  allow,  by  moving  the 
court  or  by  summons  before  a  judge  at  chambers,  apply  to  be  sub- 
stituted as  a  petitioner  (a). 

A  petitioner  who  after  the  presentation  becomes  a  member  of  the 
House  of  Lords  may  (apparently)  proceed  with  his  petition  (h).  It 
seems  that  a  person  who  has  been  returned  for  one  place  is  not 
thereby  debarred  from  petitioning  for  another  (c). 

The  death  of  a  respondent  does  not  abate  a  petition  (d).  A  peti- 
tion drops  by  the  fact  that  Parliament  is  dissolved  while  the  petition 
is  pending  (e),  but  it  proceeds  notwithstanding  a  prorogation  of 
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{q)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  41  (6)  ;  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  35.  As  to 
withdrawal  of  petition  before  security  has  been  given,  see  Day,  9.  There  is  no 
provision  in  the  Acts  for  such  a  case,  and  the  Acts  apparently,  contemplate" 
only  cases  where  security  has  been  given.  Thus,  according  to  Day,  at  p.  9, 
three  petitions,  in  none  of  which  security  was  found,  are  on  the  file. 

(r)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  41  (7).  If  it  be  sought  to  withdraw  a  petition,  not  in  the  prescribed 
manner,  but  by  offering  no  evidence  at  the  hearing,  the  court  will  make  a 
special  report  to  that  effect  to  the  Speaker  {Hartlepool  Election  Petition  (1869), 
19  L.  T.  821,  jier  Blackb-crn,  J.,  at  p.  822). 

(s)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  37. 

{t)  See  p.  431,  ante  ;  Election  Petition  Eules,  r.  50.  The  rule  does  not  specify 
the  party  or  person  interested  who  is  to  give  the  notice. 

(a)  lUd. ;  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  37. 

(&)  Belfast  Borough  Case  (1842),  Bar.  &  Aust.  553,  554,  where  a  motion  before 
the  House  of  Commons  for  the  dismissal  of  a  petition  on  this  ground  was, 
after  argument,  dropped. 

(c)  See  Orme,  Election  Laws,  p.  261.  A  person  petitioning  for  one  place  is 
capable  of  being  selected  and  returned  for  another  (21  Commons'  Joui-nals  (1728), 
135)  ;  apparently  he  must  make  his  choice  as  to  which  of  the  places  he  will  sit 
for  as  soon  as  the  controverted  return  shall  have  been  affirmed  (ibid.). 

(d)  Tipperary  County  Case  (1875),  3  O'M.  &  H.  19  ;  Ludgershall  Case  (1791), 
House  of  Commons'  Journals,  Vol.  46,  p.  411 ;  Dublin  City  Case  (1836),  House 
of  Commons'  Journals,  p.  364. 

(e)  Carter  v.  Mills  (1874),  L.  E.  9  C.  P.  117 ;  Marshall  v.  James  (1874),  ibid., 
702. 
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Parliament  (/)  or  the  acceptance  by  the  respondent  of  an  office  of 
profit  under  the  Crown  (g). 

850.  After  receiving  notice  of  the  petitioner's  intention  to  apply 
for  leave  to  withdraw  the  petition,  or  of  the  respondent's  intention 
not  to  oppose  it,  or  of  the  abatement  of  it  by  the  death  of  the 
petitioner,  or  notice  of  the  death  of  the  respondent,  or  of  his  being 
summoned  to  Parliament  as  a  peer,  or  of  the  House  of  Commons 
having  resolved  that  his  seat  is  vacant,  if  such  notice  be  received 
after  notice  of  trial  has  been  given  and  before  the  trial  has  com- 
menced, the  master  is  forthwith  to  countermand  the  notice  of  trial. 
The  countermand  is  to  be  given  as  nearly  as  possible  in  the  same 
manner  as  the  notice  of  trial  (h). 

Dismissal  of  851.  A  respondent  may  apply  to  have  a  petition  dismissed  (i) ;  the 
application  should  be  a  substantive  one  made  by  motion  ad  hoc  (k). 
Where  a  petition  has  been  improperly  presented  the  court  will  order 
it  to  be  taken  off  the  file  (l). 

852.  If  it  appears  to  the  court  upon  the  application,  duly 
made  (m),  of  any  party  to  a  petition  that  the  case  raised  by  it  can  be 
conveniently  stated  as  a  special  case,  the  court  may  direct  it  to  be  so 
stated  (n).  The  application  may  be  made  by  rule  in  the  Divisional 
Court  (o)  when  sitting,  or  by  summons  before  a  judge  at  chambers, 
upon  hearing  the  parties  (|)). 

The  case  is  stated  to  the  Divisional  Court  (q).  Only  one  counsel 
has  a  right  to  be  heard  on  either  side,  though,  as  a  matter  of 
exceptional  indulgence,  the  court  may  hear  two  (r). 


(f)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  19. 

[g)  Ibid.,  s.  18. 

(h)  Election  Petition  Eules,  r.  74. 

[i)  Hackney  Borough  Case  (1874),  2  O'M.  &  H.  78.  In  that  case  a  summons 
to  have  the  petition  dismissed  was  taken  out,  but  was,  after  argument, 
dismissed.  As  to  cases  where  application  has  been  made  for  relief  in  respect 
of  an  election,  after  a  petition  relating  thereto  has  been  presented,  see  p.  508, 
^ost. 

{h)  Stepney  Case  (1892),  Day,  10,  per  Cave,  J.  In  the  Halifax  Borough 
Case  (1893),  4  O'M.  &  H.  203,  a  recount  having  already  been  granted,  and 
having  shown  a  majority  of  votes  for  the  respondent,  the  petitioner,  upon  the 
petition  coming  on  for  hearing,  applied  to  the  election  court  for  leave  to  with- 
draw it,  which  was  refused,  and  the  respondent  applied  for  a  certificate  that  he 
had  been  duly  elected,  but  his  application  was  refused.  Hawkins,  J.,  said  the 
court  could  not  dismiss  the  petition  without  hearing  it,  and  he  differentiated 
the  case  from  the  Renfrew  County  Case  (1874),  2  O'M.  &  H.  213,  on  the  ground 
that  in  the  latter  case  the  petitioner  had  been  heard,  inasmuch  as  the  recount 
had  taken  place  in  open  court. 

(1)  Pope  V.  Bruton  (1900),  17  T.  L.  E.  182  (municipal  case)  ;  Cox  v.  Davies, 
[1898]  2  Q.  B.  202  (rural  district  council  case). 

(m)  See  p.  459,  post. 

{n)  Parliamentary  Elections  Act,  1868  (31  &  32  Yict.  c.  125),  s.  11  (16). 
(o)  Election  Petition  Eules,  r.  37  ;  Judicature  Act,  1881  (44  &  45  Vict.  c.  68), 
s.  14;  E.  S.  0.,  Ord.  59,  r.  1  (b). 
{p)  Election  Petition  Eules,  r.  37. 

Iq)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  11  (16); 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  ss.  16,  32 ;  Judicature  Act,  1881 
(44  &  45  Vict.  c.  68),  s.  14 ;  E.  S.  C,  Ord.  59,  r.  1  (b). 

(r)  Be  Thornhury  Division  of  Gloucestershire  Election  Petition,  Ackers  v.  Howard 
(1886),  16  a  B.  D.  739,  746. 
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The  decision  of  the  Divisional  Court  on  a  case  thus  stated  to  it  is 
final,  unless  that  court  gives  special  leave  to  appeal  (s).  But  the 
Divisional  Court  may  give  such  leave  (t),  and  if,  accordingly,  an 
appeal  be  made,  the  decision  of  the  Court  of  Appeal  is  final  and 
conclusive  (a) . 

The  decision  of  the  court  is  certified  by  it  to  the  Speaker  (b). 
Sub-Sect.  5. — The  Hearing. 

853.  Petitions,  as  far  as  conveniently  possible,  are  to  be  tried  in 
the  order  in  which  they  stand  in  the  election  list  (c). 

It  is  the  master's  duty  as  soon  as  possible  to  make  out  a  list  of  all 
the  petitions  at  issue  (d)  in  the  order  of  their  presentation,  and  to 
insert  in  it  the  names  of  the  agents  of  the  petitioner  and  respondent 
respectively,  and  the  addresses,  if  any,  to  which  notices  may  be  sent. 
The  list  is  to  be  put  up  on  a  notice  board  at  the  master's  office 
which  is  headed  "  Parliamentary  Elections  Act,  1868,"  and  is 
reserved  for  proceedings  thereunder.  This  list  is  called  the  election 
list,  and  it  is  open  for  inspection  at  any  time  during  office  hours  (e). 
Where  there  are  two  or  more  petitions  relating  to  the  same  election 
or  return  they  are  bracketed  together  in  the  list  and  they  are  to  be 
dealt  with  as  one  petition,  but  they  are  to  take  their  place  in  the 
list  where  the  last  of  them  would  have  stood  if  it  had  been  the  only 
petition,  unless  the  court  directs  otherwise  (/). 
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(s)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  11  (16),  as 
amended  by  the  Judicature  Act,  1881  (44  &  45  Vict.  c.  68),  s.  14 ;  Unwin  v. 
McMullen,  [1891]  1  Q.  B.  694,  699,  0.  A. ;  Shaw  v.  Beckitt,  [1893]  1  Q.  B. 
779. 

{t)  Line  v.  Warren  (1885),  14  Q.  B.  D.  548,  C.  A. ;  Beresfard-Eope  v. 
Sandhurst  (Ladij)  (1889),  23  Q.  B.  D.  79,  C.  A. 

(a)  Judicature  Act,  1881  (44  &  45  Vict.  c.  68),  s.  14. 

(b)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  11  (16). 

(c)  Hid.,  s.  10. 

(d)  As  to  wten  a  petition  is  at  issue,  see  p.  421,  ante. 

(e)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  10  ; 
Election  Petition  Eules,  r.  30. 

(/)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  23. 
As  to  two  respondents  see  s.  22,  and  p.  416,  ante.  As  to  security  where 
there  is  more  than  one  respondent,  see  p.  419,  ante.  The  effect  of  sections 
22  and  23  seems  to  be  that,  when  there  are  two  or  more  petitions 
against  the  return  or  the  election  of  the  same  person  they  are  to  be 
dealt  with  as  one  petition,  but  when  there  is  a  petition  against  two  or 
more  respondents,  it  is  not  to  be  considered  as  being  one  petition,  though  it 
is  permissible  to  try  it  as  against  them  all  at  the  same  time.  Whether  two 
petitions,  of  which  one  prays  the  seat  while  the  other  does  not  pray  it,  may 
properly  be  tried  together  seems  doubtful  (Maldon  Borough  Petition  (1853), 
2  Pow.  E.  &  D.  143).  But  in  Cashel  Borough  Case  (1869),  1  O'M.  &  H.  286, 
where  there  were  two  petitions  against  the  same  respondent,  of  which  one 
prayed  the  seat,  Fitzgekald,  B.,  decided  that  he  would  allow  them  to  be 
opened  together,  but  reserved  his  decision  as  to  the  further  com-se.  In  West 
Biding  of  Yorkshire  Case  (1869),  1  O'M.  &  H.  213,  there  were  two  petitions, 
one  against  two  respondents,  which  also  prayed  the  seat,  and  the  other,  likewise, 
praying  the  seat  against  one  of  these  two  respondents.  They  appear  to  have 
been  treated  as  two  separate  cases.  In  Stafford  Borough  Case  (1869),  1  O'M. 
&  H.  228,  there  were  two  petitions,  in  each  of  which  the  petitioner  and  the 
respondent  were  different.  They  were  treated  as  two  different  cases,  though 
Blaokbukn,  J.,  at  p.  232,  said  that  he  would  treat  the  evidence  in  the  one 
case  as  applicable  to  both,  except  where  application  was  made  to  examine  or 
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854.  The  time  and  place  of  the  trial  of  an  election  petition  are 
appointed  by  the  judges  on  the  rota  (g).  The  trial  of  a  petition 
relating  to  a  borough  election  must  take  place  in  the  borough  and 
that  of  one  relating  to  a  county  election  in  the  county  (h),  unless 
there  are  special  circumstances  which  in  the  opinion  of  the  court 
render  it  desirable  that  the  trial  should  be  held  elsewhere  than  in 
the  borough  or  county.  Should  such  circumstances  exist  the  court 
may  appoint  such  other  place  as  shall  appear  most  convenient  (i). 

The  special  circumstances  must  be  such  as  to  render  the  trial  of 
the  petition  elsewhere  than  in  the  borough  or  county  to  the  election 
for  which  it  relates  not  merely  more  convenient  but  more  conducive 
to  the  ends  of  justice,  and  convenience  or  inconvenience  is  not  in 
itself  a  special  circumstance.  Without  such  special  circumstances 
the  court  has  no  power  to  change  the  place  of  trial  of  a  petition 
from  the  borough  or  county  to  the  election  for  which  it  relates  (k). 
Applications  for  a  change  of  venue  should  be  made  to  the  court  and 
not  to  a  judge  in  chambers  (Z). 

In  the  case  of  a  petition  relating  to  a  borough  within  the  metro- 
politan district  the  petition  may  be  heard  at  any  place  within  that 
district  which  the  court  may  appoint  (in). 

If  the  building  in  which  it  is  proposed  to  hold  the  trial  is  situated 
on  land  which  does  not  form  part  of  the  county  or  of  the  borough, 
although  it  is  within  the  confines  of  the  county  or  of  the  borough, 
application  should  be  made  to  the  court  for  an  order  giving  leave 
for  the  trial  of  the  petition  in  such  building  (w). 

855.  Written  notice  of  the  appointed  time  and  place  is  to  be 
given  by  the  master  by  sticking  it  up  in  his  office,  sending  by  post 


re-examine  witnesses.  In  Poole  Borough  Case  (1874),  2  O'M.  &  H.  123,  two 
petitions  against  tlie  same  respondent  were  heard  together. 

(g)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  11  (11); 
Election  Petition  Eules,  r.  31. 

(h)  It  is  submitted  that  where  a  county  has  more  than  one  parliamentary 
division  the  trial  should  be  held  in  that  division  to  the  election  for  which  it 
relates  (Eedistribution  of  Seats  Act,  1885  (48  &  49  Vict.  c.  23),  ss.  9  (3), 
22).  But  see  Be  Hexham  Election  Petition  (1892),  Times,  8th  November, 
where,  on  an  affidavit  of  the  under-sheriff  stating  that  it  was  impossible  to 
provide  suitable  accommodation  at  Hexham,  the  venue  was  changed  to  New- 
castle ;  and  see  Lawson  v.  Chester  Master,  [1893]  1  Q.  B.  245,  where  the  venue 
was  changed  from  Cirencester  to  Gloucester. 

{i)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  11  (11)  ; 
Sligo  Borough  Case  (1869),  1  O'M.  &  H.  300. 

(/c)  Lawson  v.  Chester  Master,  supra.  In  that  case  it  was  held  that  the  fact  that 
the  point  in  dispute  would  not  necessitate  the  calling  of  any  witnesses  and  that  it 
would  be  more  convenient  and  cheaper  to  have  the  petition  tried  in  London  did 
not  constitute  special  circumstances ;  see  also  Collins  v.  Price  (1880),  5  0.  P.  D. 
544,  where  the  court  expressed  grave  doubt  as  to  whether  the  absence  of 
accommodation  at  the  place  for  which  the  election  was  held  constituted  special 
circumstances ;  but  see  Re  Hexham  Election  Petition,  supra,  and  Arch  v. 
Bentinch  (1887),  18  Q.  B.  D.  548. 

(J)  Collins  V.  Price,  supra. 

(m)  Parliamentary  Elections  Act,  1868,  31  &  32  Vict.  c.  125),  s.  11  (11 ; 
Re  Stepney  Election  Petition  (1892),  Times,  1st  November. 

(n)  Chester  Case  (1880),  June  23,  apparently  not  reported  on  this  point  ; 
Maidstone  Case  (1906),  not  reported  on  this  point.  Compare  Hudson  y.  Tooth 
(1877),  3  Q.  B.  D.  46. 
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a  copy  to  the  address  given  by  the  petitioner  and  a  copy  to  the 
address,  if  any,  given  by  the  respondent,  and  a  copy  to  the  sheriff, 
or  in  the  case  of  a  borough  having  a  mayor,  to  the  mayor,  fifteen 
days  before  that  appointed  for  the  trial.  The  sheriff  or  the  mayor, 
as  the  case  may  be,  is  forthwith  to  publish  the  notice  in  the  county 
or  borough  respectively.  But  the  sticking  up  of  the  notice  at  the 
master's  office  constitutes  of  itself  due  notice,  and  it  will  not  be 
vitiated  by  any  miscarriage  of  such  copies  or  any  of  them  (o). 
The  master  must  also  transmit  to  the  Treasury  and  to  the  Clerk  of 
the  Crown  notice  of  the  time  and  place  of  the  trial  The  Clerk  of 
the  Crown  must  on  or  before  the  day  fixed  deliver  the  poll  books  to 
the  registrar  of  the  election  court  or  to  his  deputy.  If  required  to 
do  so,  the  registrar  or  his  deputy  is  to  give  a  receipt  for  them,  and 
the  registrar  is  to  keep  them  in  safe  custody  till  the  trial  is  over, 
when  he  is  to  return  them  to  the  Crown  Office  (q) . 

856.  The  judges  presiding  at  the  trial  of  an  election  petition  Adjournment, 
may  adjourn  it  from  place  to  place  within  the  borough  or  county 

and  from  time  to  time  as  they  may  think  expedient  (?•).  The  judges 
may  from  time  to  time  by  order  made  upon  the  application  of  a 
party  to  a  petition  or  by  notice  in  such  form  as  they  may  direct  to 
be  sent  to  the  sheriff  or  mayor,  as  the  case  may  be,  postpone  the 
beginning  of  the  trial  to  such  day  as  they  may  name.  On  receipt 
of  such  notice  the  sheriff  or  the  mayor  respectively  is  immediately 
to  make  it  public  (s). 

If  the  judges  do  not  arrive  at  the  time  fixed  for  the  trial  or  to 
which  the  trial  has  been  postponed,  it  stands  ipso  facto  adjourned 
to  the  following  day  and  so  on  from  day  to  day  (a). 

No  formal  adjournment  of  the  court  is  necessary  after  the  trial 
is  begun,  but  the  trial  is  to  be  deemed  adjourned,  and  it  is  to  be 
continued,  as  far  as  practicable,  from  day  to  day,  on  every  lawful 
day,  until  its  conclusion  (&). 

857.  In  case  the  year  for  which  the  election  judges  have  been 
appointed  has  expired  before  the  conclusion  of  the  trial  or  of  any  of 
the  proceedings  relating  to  or  incidental  to  the  petition,  the 
authority  of  these  judges  still  continues  for  the  purposes  of  such  trial 
and  such  proceedings  (c),  and  a  judge  before  whom,  whether  alone  or 
in  conjunction  with  any  other  judge,  any  trial  or  other  matter  is 
pending  at  the  expiration  of  the  year  may  proceed  with  it  and  give 
judgment  on  it  just  as  if  the  year  for  which  he  was  appointed  had 
not  expired  (d). 


(o)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  11  (10); 
Election.  Petition  Eules,  rr.  31,  32.    For  form  of  notice  of  trial,  see  r.  33. 
(p)  Election  Petition  Eules,  r.  62. 
iq)  Hid. 

(r)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  11  (12). 
(s)  Election  Petition  Eules,  r.  34. 

(a)  'Ibid.,  r.  35. 

(b)  Ibid.,  r.  36  ;  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47 
Vict.  c.  51),  s.  42. 

(c)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  42. 

{d)  Judicatui-e  Act,  1881  (44  &  45  Vict.  c.  68),  s.  13. 
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858.  If  the  judges  who  have  begun  the  trial  be  prevented  by 
illness  or  otherwise  from  concluding  it,  it  may  be  recommenced  and 
concluded  by  two  other  judges  (e). 

859.  The  shorthand  writer  of  the  House  of  Commons  or  his 
deputy  must  attend  the  trial  and  must  be  sworn  by  the  court 
faithfully  and  truly  to  take  down  the  evidence,  and  from  time  to 
time,  as  occasion  requires,  to  write  it  or  cause  it  to  be  written  in 
words  at  length.  The  evidence  must  then  be  taken  down  accord- 
ingly, and  it  must  from  time  to  time  be  written  out  at  length,  and  a 
copy  of  it  is  to  accompany  the  certificate  made  by  the  judges  to  the 
Speaker  (/). 

The  expenses  of  the  shorthand  writer  are  to  be  treated  as  part  of 
the  expenses  incurred  in  receiving  the  judges  (g). 

860.  Witnesses  are  subpoenaed  and  sworn  in  the  same  manne^^ 
as  nearly  as  circumstances  admit  as  in  a  trial  at  Nisi  Prius,  and  they 
are  subject  to  the  same  penalties  for  perjury  (h).  A  subpoena  may 
be  issued  to  witnesses  out  of  the  jurisdiction  (i).  On  the  trial  the 
judges  may,  by  order  under  their  hands,  compel  the  attendance  of 
any  person,  as  a  witness,  who  appears  to  them  to  have  been  con- 
cerned in  the  election  in  question,  and  any  person  who  refuses  to 
obey  the  order  is  thereby  guilty  of  contempt  of  court  (k). 

In  the  event  of  its  being  necessary  to  commit  any  person  for 
contempt,  the  warrant  for  committal  is  made  out  and  directed  to 
the  sheriff  or  other  person  having  the  execution  of  process  of  the 
superior  courts  and  to  all  constables  and  officers  of  the  peace  of  the 
county  or  place  where  the  person  adjudged  guilty  of  contempt  may 
be  found,  and  a  warrant  in  the  prescribed  form  (Z)  is  sufficient 
without  further  particularity  and  is  to  be  executed  by  all  persons  to 
whom  it  is  directed  (m). 

The  judges  have  power  to  examine  any  witness  so  compelled  to 
attend  or  any  person  in  court,  though  not  called  by  any  of  the 

(e)  Election  Petition  Eules,  r.  36.  The  rule  was  framed  before  the  Parlia- 
mentary Elections  and  Corrupt  Practices  Act,  1879  (42  &  43  Vict.  c.  75), 
and  so  only  provides  for  the  case  of  tlie  disablement  of  the  judge.  But  it  is 
submitted  that  under  it,  in  the  event  of  the  disablement  of  one  of  the  judges,  the 
trial  should  be  commenced  de  novo.  See  Bodmin  Case  (1906),  15  O'M.  &  H.  225. 
,  (/)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  24. 
{g)  Ibid.;  seep.  411,  ante. 

[h)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  31.  See 
generally  title  Evidence,  and  as  to  perjury,  title  Criminal  Law,  Vol.  IX., 
p.  490. 

{i)  Attendance  of  "Witnesses  Act,  1854  (17  &  18  Vict.  c.  34),  s.  1,  amended  by 
Judicature  Act,  1884  (47  &  48  Vict.  c.  61),  s.  16;  Cashel  Borough  Case  (1869), 
1  O'M.  &  H.  286,  287.  It  is  submitted  that  under  the  section  as  amended  the 
power  may  also  be  exercised  otherwise  than  on  the  actual  trial  of  an  election 
petition,  that  is,  whether  the  election  court  is  sitting  or  not. 

{h)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  32.  This 
power  has  been  exercised  where  witnesses  have  failed  to  attend  on  subpoena 
[Norwich  Borough  Case  (1869),  1  O'M.  &  H.  8,  per  Martin,  B.,  at  p.  9 ;  Oaliuay 
County  Case  (1872),  2  O'M.  &  H.  48,  50,  51) ;  and  it  has  also  been  granted  where 
a  witness  was  stated  to  be  evading  the  service  of  a  subpoena  {Waterford  Borotogh 
Case  (1870),  2  O'M.  &  H.  3). 

(l)  For  form  of  such  order  see  Election  Petition  Eules,  r.  41 

(m)  Ibid.,  rr.  42,  43.    For  form  of  such  warrant  see  r.  42. 
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parties  to  the  petition  (n).    After  any  witness  has  been  so  examined     ^ect.  i. 
by  the  judges  the  petitioner  and  the  respondent,  or  either  of  them,    In  Parlia- 
are  to  be  at  Hberty  to  cross-examine  him  (o).    Except  in  so  far  as  mentary 
the  common  law  rules  of  evidence,  practice,  and  procedure  have  Elections, 
been  applied  to  election  petitions  in  pursuance  of  statute  or  by 
rule,  they  are  not,  as  such,  binding  on  judges  presiding  at  the 
trial  of  an  election  petition  (p). 


(n)  Evesham  Borough  Case  (1880),  3  O'M.  &  H.  94,  95,  96  ;  Montgomery 
Boroughs  Case  (1892),  4  O'M.  &  H.  167, 169,  170.  In  the  latter  case  Pollock,  B., 
cited  the  Hexham  Division  Case  (1892),  4  O'M.  &  H.  143,  as  an  authority  for  a 
statement  which  he  made  that  the  court  had  power  to  call  witnesses  to  clear  up 
any  matter  that  has  arisen  in  the  course  of  the  trial,  but  in  the  Hexham  Case 
the  court  seems  to  have  directed  the  counsel  for  the  Director  of  Public  Prosecu- 
tions to  call  the  witnesses.  The  common  law  does  not  admit  of  this  being  done  ; 
see  Re  Enoch,  [1910]  1  K.  B.  327.  The  Court  appears  to  have  discretion  in  the 
matter.  As  long  as  the  parties  are  at  arm's  length  it  does  not  seem  usual  for 
the  court  to  call — as  between  petitioner  and  respondent — a  witness  whom  both 
sides  have  abstained  from  calling,  though  after  the  question  between  the  parties 
has  been  settled  this  is  often  done  ;  see  the  Hartlepool  Case  (1910),  Times,  4th  May, 
and  compare  the  Montgomery  Case,  supra. 

(o)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  32. 

Ip)  See  North  Norfolk  Case  (1869),  1  O'M.  &  H.  236,  per  Blackburn,  J.,  at 
p.  239,  and  Wells  v.  Wren  (1880),  5  0.  P.  D.  546,  and  note  thereon,  p.  430,  ante,  and 
note  (o),  p.  445,  post;  but  see,  contra,  Cheltenham  Borough  Case  (1869),  1  O'M.  &  H. 
62,  at  p.  63,  and  Bradford  Borough  Case  (1869),  ihid.,  30,  31.  The  common 
law  rules  of  evidence  were,  in  general,  observed  by  committees  of  the  House  of 
Commons  in  trying  election  petitions ;  but  it  was  stated  that  election  committees 
had  greater  latitude  in  questions  of  evidence  than  courts  of  law;  see  Bedford 
Case  (1838),  Pale.  &  Fitz.  429,  436.  By  s.  103  of  the  Common  Law  Procedure 
Act,  1854  (17  &  18  Vict.  c.  125),  ss.  19 — 32  of  that  Act  were  to  apply  to  every 
court  of  civil  jurisdiction  in  England  and  Ireland.  By  s.  228  of  the  Common 
Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  s.  105  of  the  Common  Law 
Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  and  s.  44  of  the  Common  Law  Pro- 
cedure Act,  1860  (23  &  24  Vict.  c.  126),  the  provisions  of  each  of  these  Acts, 
respectively,  might  by  Order  in  Council  be  applied  to  any  court  of  record 
in  England  and  Wales.  Apparently  they  never  were  expressly  applied  to 
election  courts.  On  the  other  hand,  the  effect  of  the  Parliamentary  Elections 
Act,  1868  (31  &  32  Vict.  c.  125),  was  to  transfer  to  the  Court  of  Common 
Pleas  (now  the  King's  Bench  Division),  to  which  the  Common  Law  Procedure 
Acts  applied,  the  jurisdiction  over  election  petitions.  Prima  facie,  all  the 
sections  of  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  applied 
only  to  proceedings  in  the  superior  courts  {Dauber  v.  Barnes  (1862),  31  L.  J. 
(q.  b.)  302),  and  the  fact  that  they  did  not  apply  to  Scotland  and  only  in  part 
— though  that  part  involved  the  main  points  in  procedure — to  Ireland,  to 
both  of  which  countries  the  Parliamentary  Elections  Act,  1868  (31  &  32 
Vict.  c.  125),  applies,  would  seem  to  show  that  they  did  not  apply  to  pro- 
ceedings under  that  Act.  Sect.  2  of  the  Parliamentary  Elections  Act,  1868 
(31  &  32  Vict.  c.  125),  which  states  that  the  Court  of  Common  Pleas  (now  the 
King's  Bench  Division)  shall,  subject  to  the  provisions  of  the  Act,  have  the 
same  powers,  jurisdiction,  and  authority  with  reference  to  an  election  petition 
and  the  proceedings  thereon  as  it  would  have  if  such  petition  were  an  ordinary 
cause  within  their  jurisdiction,  apparently  does  not  apply — at  least,  all  the  pro- 
visions of  the  Common  Law  Procedure  Acts,  for  instance,  s.  51  of  the  Common 
Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  providing  for  the  administra- 
tion of  interrogatories  (see  p.  430,  ante),  and  s.  103  of  the  same  Act  directing 
the  stamping  of  documents  (see  p.  452,  post),  are  not  applied.  Yet  there  is 
nothing  in  the  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  or 
the  rules  made  under  it,  directed  against  either  of  these  provisions,  unless 
it  be  the  provision  in  s.  26,  with  the  qualifications  therein  specified,  for  the 
continuance  of  the  procedure  of  the  election  committees ;  see  also  s.  99  of  the 
Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125).    As  to  the  cases,  they 
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861.  A  barrister  who  is  also  a  member  of  the  House  of  Commons 
may  not  appear  as  counsel  on  the  trial  of  a  parliamentary  election 
petition  ( q). 

862.  The  Director  of  Public  Prosecutions  must  attend  the  trial 
by  himself,  or  by  his  assistant,  or  by  a  representative,  who  must  be  a 
barrister  or  a  solicitor  of  not  less  than  ten  years'  standing  and  must  be 
nominated  by  him,  with  the  approval  of  the  Attorney-General,  as  his 
representative  for  this  purpose  (r).  He  is  to  obey  any  directions 
which  may  be  given  to  him  by  the  election  court,  with  respect  to  the 
summoning  and  examination  of  any  witness  to  give  evidence  at  the 
trial,  with  respect  to  the  prosecution  by  him  of  any  offenders,  and 
with  respect  to  any  person  to  whom  notice  is  given  to  attend  with 
a  view  to  report  him  as  guilty  of  any  corrupt  or  illegal  practice  (s). 
Moreover,  if  it  seems  to  the  Director  of  Public  Prosecutions,  so 
appearing,  that  any  person  is  able  to  give  material  evidence  as  to 
the  subject  of  the  trial,  it  becomes  his  duty,  without  any  direction 
from  the  election  court,  to  cause  such  person  to  attend  the  trial, 
and,  with  leave  of  the  court,  to  examine  such  person  as  a  witness  (t). 

The  Director  of  Public  Prosecutions  has  no  right  under  the  Act 
to  cross-examine  witnesses  called  by  either  party  on  the  hearing, 
though  he  may  call  witnesses.  He  may,  with  leave  of  the  court, 
examine  witnesses  called  by  the  parties  at  the  trial,  but  he  ought 


seem  to  point  more  to  tlie  provisions  of  tlie  Common  Law  Procedure  Acts  not 
being  binding  on  proceedings  relating  to  election  petitions  tban  to  their  having 
been  so  binding;  see  Galway  County  Case  (1872),  2  O'M.  &  H.  46,  51,  52,  where 
Keogh,  J. ,  admitting,  on  a  charge  of  spiritual  intimidation,  evidence  of  references 
made  outside  to  the  trial  of  the  petition  since  its  opening,  observed  that  in 
the  Mayo  County  Case  (1857),  Wolf.  &  D.  1,  the  election  committee  had  received 
evidence  of  what  was  passing  in  the  county  pending  the  very  hearing  of  the 
petition,  and  that,  except  where  a  special  alteration  had  been  made  by  statute, 
the  election  court  must  be  guided,  as  far  as  possible,  by  the  practice  of  Parlia- 
ment. But  see,  also,  cases  dealing  with  the  cross-examination  by  a  party  of  his 
own  witnesses  (p.  449,  post).  See  note  {q),  p.  429,  ante  ;  and  see  notes  (o),  (a), 
on  p.  445,  post.  In  the  Maidstone  Borough  Case  (1906),  5  O'M.  &  H.  200,  202, 
Lawrance,  J.,  said:  "It  is  true  that  in  election  cases  we  have  to  throw 
overboard  the  rules  which  regulate  ordinary  cases,  because  we  have  to  deal 
with  peculiar  circumstances."  It  must  be  remembered  that  the  various 
sections  of  the  Common  Law  Procedure  Acts  referred  to  in  this  note  have  been 
repealed. 

'{q)  See  Re  Kinross  {Lord),  [1905]  A.  C.  468,  per  Lord  James,  at  pp.  471,  472. 
The  objection  appears  to  be  founded  on  the  fact  that  a  court  trying  a  parlia- 
mentary election  petition  has  the  duty  of  reporting  to  the  House  of  Commons, 
and  therefore  a  barrister  practising  before  it  would  be  practising  before  a 
tribunal  of  which  he  is  a  member  {ibid.). 

(r)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  43  (1),  (7). 

(s)  Ibid.,  s.  43  (1).  As  to  prosecutions,  see  p.  525,  post.  The  Director  of 
Public  Prosecutions  must  exercise  his  discretion  as  to  whether  he  will  prosecute 
the  offender  before  the  election  court  or  before  some  other  competent  court 
{Ipswich  Borough  Case  (1886),  4  O'M.  &  H.  70,  75  ;  Belfast  Borough  Western 
Bivisimi  Case  (1886),  ibid.,  105,  109). 

{t)  Ibid.,  s.  43  (2).  But  as  to  the  examination  of  such  person  he  is  bound  to 
obey  the  directions  of  the  court  {Stepney  Case  (1886),  4  O'M.  &  H.  34,  per 
Denman,  J.,  at  p.  37).  Under  this  section  the  court  held  that,  after  the  evidence 
for  the  parties  had  been  closed,  it  might  itself  call  and  examine  additional 
witnesses;  see  Montgomery  Boroughs  Case  (1892),  4  O'M.  &  H.  167,  169,  170. 


Part  VI. — Petitions. 


443 


not  to  ask  for  leave  to  do  so  without  substantial  cause  (m).    The      Sect.  i. 
intervention  of  the  Director  of  Pubhc  Prosecutions  on  the  hearing    In  Parlia- 
of  an  election  petition  ought  to  be  postponed  till  the  issue  between  mentary 
the  parties  shall  have  been  tried  (a).    It  is  no  part  of  his  duties  to  Elections, 
call  evidence  with  respect  to  matters  at  issue  between  the  parties, 
though  if  there  should  be,  in  his  opinion,  a  collusive  withholding  of 
evidence  it  would  be  his  duty  to  call  that  evidence  himself  (6). 
He  is  not  concerned  with  the  proof  of  agency  as  affecting  a 
party  to  an  election  petition,  and  the  court  will  not  give  him 
leave  to  cross-examine  witnesses  for  that  purpose,  but  he  is  con- 
cerned with  proving  to  the  court  that  the  witnesses  themselves  have 
been  guilty  of  offences  (c). 

863.  There  is  no  obligation  on  petitioner's  counsel  to  pursue  Estabiish- 
charges,  though  there  may  be  good  foundation  for  them,  if  he  has  °?^^*gg* 
already  by  the  establishment  or  admission  of  other  charges  attained 
the  avoidance  of  the  election  (d). 


(m)  Stepney  Case  (1886),  4  O'M.  &  H.  34,  per  Denman",  J.,  at  p.  37  ;  Buckrose 
Division  Case  (1886),  ibid.,  110,  115. 

(a)  Montgomenj  Boroughs  Case  (1892),  4  O'M.  &  H.  167, 168.  The  Director  of 
Public  Prosecutions  ought  not  to  be  instructed  by  or  receive  information  from 
either  side,  but  he  may  ma.ke  any  suggestions  which  he  may  think  fit  to  the 
court  (per  Pollock,  B.,  ibid.,  at  p.  168).  Wills,  J.,  expressed  an  opinion  that 
under  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Yict. 
c.  51),  s.  43  (1),  the  only  duty  imposed  on  the  Director  of  Public  Prosecutions 
at  the  trial  of  an  election  petition  is  to  attend  the  court  and  wait  until  the  court 
invites  his  intervention,  and  that  no  separate  locus  standi  is  conferred  on  him, 
but  that  there  might  be  cases  where  witnesses  were  not  cross-examined  who,  in 
the  opinion  of  the  court,  ought,  in  the  public  interest,  to  be  cross-examined,  in 
which  case  the  court  would  call  for  the  intervention  of  the  Director  of  Public 
Prosecutions  (ibid.). 

The  Director  of  Public  Prosecutions  is  entitled  to  have  a  copy  of  the  respon- 
dent's return  of  election  expenses  [ibid.].  Generally  speaking,  the  duties  of  the 
Director  of  Public  Prosecutions  are  confined  to  assisting  the  court  at  the  con- 
clusion of  the  hearing  of  the  petition  in  considering  whether  any  particular 
individual  has  been  guilty  of  corrupt  or  illegal  practices  {Rochester  Borough 
Case  (1892),  4  O'M.  &  H.  156,  158). 

{b)  But  the  court  ought  to  be  very  cautious  in  allowing  such  evidence  to  be 
called  by  him  {ibid.,  per  Cave,  J.). 

Where,  after  the  hearing  was  closed  and  before  judgment  was  delivered,  the 
Director  of  Public  Prosecutions,  under  the  direction  of  the  court,  called  a  person 
who  was  said  to  have  been  bribed,  and  the  petitioner  claimed  the  right  to  cross- 
examine  that  person,  he  was  not  allowed  to  do  so,  on  the  ground  that  if  he  had 
wanted  to  ask  the  witness  questions  he  should  himself  have  called  him  {Maid- 
stone Borough  Case  (1906),  5  O'M.  &  H.  200,  per  G-rantham,  J.,  at  p.  211); 
but  see  the  Worcester  Borough  Case  (1906),  5  O'M.  &  H.  212,  where  after  the 
respondent  had  abandoned  his  opposition  to  the  petition,  the  petitioner  was 
allowed  to  cross-examine  a  witness  called  to  show  cause  why  he  should  not 
be  reported. 

(c)  Hexham  Division  Case  (1892),  4  O'M.  &  H.  143,  per  Gave,  J.,  at  p.  144. 
See,  also,  Worcester  Borough  Case,  supra. 

{d)  North  Durham  County  Case  (1874),  2  O'M.  &  H.  152,  per  Bramwell,  B., 
at  p.  156.  The  allegation  of  general  intimidation  was,  on  the  evidence,  admitted. 
There  was  also  evidence  of  corrupt  practices  by  an  agent.  Bramwell,  B.  ,  said  that 
if  no  evidence  were  called  to  rebut  the  latter  he  would  have  to  declare  the  election 
void  on  both  grounds.  On  evidence  being  called  and  petitioner's  counsel  stating 
that  he  did  not  propose  to  cross-examine,  as  he  had  already  attained  the  main 
object  of  the  petition,  the  judge  said  that  he  himself  would  have  to  do  so  if  no  one 
else  did  it,  as  he  would  have  to  adjudicate  as  to  which  side  he  believed.    But  in 
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864.  When  the  issue  between  the  parties  has  been  decided,  there 
is  no  duty  cast  upon  either  of  them  to  continue  the  inquiry  in  the 
public  interests  for  the  purposes  of  ascertaining  to  what,  if  any, 
extent  corruption  has  prevailed  in  the  constituency  The  object 
of  the  petition  being  gained,  there  is  an  end  of  the  inquiry  so  far  as 
the  parties  are  concerned  (e). 

The  proceedings  on  an  election  petition  are  judicial,  not  inquisi- 
torial/), and  there  is  no  duty  upon  the  judges  presiding  at  the 
trial  to  make  inquiries,  not  necessary  to  the  issue,  into  the  general 
state  of  the  constituency  or  into  the  conduct  of  individuals  {g), 
except  in  so  far  as  it  would  be  proper  for  them  to  follow  up  any 
clue  which  the  evidence  laid  before  them  by  the  parties,  on  the  one 
side  or  the  other,  might  furnish  Qi). 

Thus,  where  the  evidence  furnishes  a  clue  to  the  detection  of  some 
serious  charge  or  as  to  the  prevalence  of  corrupt  or  illegal  practices 
in  the  constituency,  the  court  has  both  the  power  and,  speaking 
generally,  the  duty  to  follow  the  case  up  further,  so  far  as  it 
can  (i). 


another  case  where  charges  were  admitted  on  the  evidence  and  the  respondent 
had  withdrawn  his  opposition  on  the  petitioner  desiring  to  call  further  evidence 
to  prove  to  the  court  a  further  state  of  corruption,  the  court  said  they  would  hear 
it,  but  that  the  petitioner  would  have  to  bear  the  cost  of  such  evidence  (Canterbury/ 
Borough  Case  (1880),  3  O'M.  &  H.  103).  Apparently  the  respondent  had  actually 
withdrawn,  as  the  court  said  there  would  be  no  cross-examination  and  that  the 
hearing  would  be  an  ex  parte  one.  Denman,  J.,  thought  such  a  hearing  would 
not  be  a  proper  one  for  the  court  to  preside  over,  saying  that  its  functions  were 
judicial  and  not  inquisitorial,  while  Lopes,  J.,  appeared  to  hesitate  as  to  whether 
the  court  would  have  power  under  the  Parliamentary  Elections  Act  to  entertain 
such  a  hearing. 

These  cases  were  decided  before  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51),  which  providedfor  the  attendance  of  the  Director 
of  Public  Prosecutions  at  the  trial.  But  see  Maidstone  Borough  Case  (1901),  5 
O'M.  &  H.  149,  151,  where  the  court,  stating  that,  in  addition  to  the  question  of 
the  avoiding  of  the  election,  it  had  the  further  duty  of  reporting  whether  or  not, 
in  the  opinion  of  the  judges,  corrupt  practices  had  extensively  prevailed,  sug- 
gested to  petitioner's  counsel  that  he  should  call  further  evidence  on  that  part  of 
the  case,  and  also  as  the  evidence  of  the  respondent  and  his  witnesses  contradicted 
on  some  material  points  that  given  on  behalf  of  the  petitioner,  that  he  should 
cross-examine  them. 

(e)  See  per  GrEOVE,  J.,  in  Wakefield  Borough  Case  (1874),  2  O'M.  &  H.  100; 
cited  in  the  Barnstaple  Borough  Case  (1874),  2  O'M.  &  H.  105,  at  p.  109.  Compare 
Parliamentarv  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  56. 

(/)  Southampton  Borough  Case  (1869),  1  O'M.  &  H.  222,  per  Willes,  J.,  at 
p.  227  ;  Taunton  Borough  Case  (1874),  2  O'M.  &  H.  66,  per  Geove,  J.,  at  p.  74  ; 
Wakefield  Borough  Case,  supra,  at  pp.  103,  104  ;  Stroud  Borough  Case  (1874), 
ibid.,  107,  per  Bramwell,  B.,  at  p.  109  ;  Cheltenham  Case  (1880),  3  O'M.  &  H. 
86,  per  Hawkins,  J.,  at  p.  88,  89. 

(g)  Southampton  Borough  Case,  per  WiLLES,  J.,  supra. 

[h)  Windsor  Borough  Case  (1869),  1  O'M.  &  H.  I,  per  WlLLES,  J.,  at  pp.  6,  7  ; 
Westbury  Borough  Case  (1869),  ihid.,  47,  48. 

{i)  Monmouth  Boroughs  Case  (1901),  5  O'M.  &  H.  166,  Tper  Kennedy,  J.,  at 
p.  167.  In  the  same  case  Darling,  J.,  stated  his  opinion  that,  especially  seeing 
that  as  the  House  of  Commons  had  recently  in  regard  to  the  Maidstone  Case,  supra 
(see  Parliamentary  Debates,  4th  Series,  Vol.  LXXIX.,  p.  874),  treated  as  final  the 
report  of  the  judges  that  they  had  not  reason  to  believe  that  corrupt  practices 
had  extensively  prevailed,  election  courts  ought  to  make  full  use  of  indications 
afforded  by  the  evidence  called  before  them,  on  which  to  base  their  report  as  to 
the  prevalence  or  non-prevalence  of  corrupt  practices,  the  courts  being  limited 
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865.  The  procedure  on  the  trial  is  in  accordance  with  the  Acts  ^ect.  i. 
of  Parliament  relating  to  such  proceedings  and  the  rules  which  In  Parlia- 
have  been  made  in  pursuance  of  any  of  those  Acts  (k).     So  far  mentary 
as  any  such  rules  do  not  extend,  the  principles,  practice,  and  rules  Elections, 
which  were  observed  by  the  House  of  Commons  in  dealing  with  procedure, 
election  petitions  before  the  passing  of  the  Act  are  still  to  be 
observed  so  far  as  may  be  (Z)  by  the  court  and  the  judges  in  the 

case  of  election  petitions  under  the  Act  (m). 

866.  No  proceedings  upon  a  parliamentary  election  petition  Proceedings 
can  be  defeated  by  any  formal  objection  (n). 

867.  Statements  and  admissions  by  parties  to  the  petition  are  objec- 
admissible  in  evidence  against  them,  and  the  admissions  of  an  „  ' 

.  .     ,  ,     ,  .         .  '  1      ,1  btatements by 

original  respondent  may  be  given  m  evidence  by  the  petitioner  parties, 
where  the  petition  is  being  proceeded  with  against  a  substituted 
respondent  (o). 

Statements  by  voters  to  third  parties  may  be  given  in  evidence  statements  by 
for  the  purpose  of  invalidating  their  votes  in  the  event  of  a  voters, 
scrutiny,  but  they  do  not,  apart  from  agency,  constitute  evidence 
against  the  opposite  party  (p).  Where  the  question  of  personation 
is  raised,  declarations  and  admissions  of  the  person  on  the  poll  that 
he  is  not  the  person  on  the  register  (q),  or  of  the  person  on  the 
register  that  he  is  not  the  person  on  the  poll,  are  admissible  (a). 


to  the  evidence  produced  before  them,  and  having  only  an  initiative  in  follow- 
ing up  any  clue  suggested  by  it — citing  Willes,  J.,  in  Windsor  Borough  Case 
(1869),  1  6'M.  &  H.  1. 

{k)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  ss.  25,  26; 
Parliamentary  Elections  and  Corrupt  Practices  Act,  1879  (42  &  43  Vict.  c.  75), 
s.  2  ;  Judicature  Act,  1881  (44  &  45  Vict.  c.  68),  ss.  13,  14;  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  56  (2).  So  far  the  only 
rules  are  those  which  -have  been  made  under  the  power  given  by  the  Parlia- 
mentary Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  26.  No  rules  of  court 
regulating  election  petitions  have  been  made  under  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  56  (2). 

[l]  It  is  submitted  that  these  words  imply  "  considering  the  different  natures 
of  the  tribunals." 

(m)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  26. 

(n)  Election  Petition  Eules,  r.  60  ;  Young  v.  Figgins  (1868),  19  L.  T.  499. 

(o)  Tipperary  County  Case  (1875),  3  O'M.  &  H.  19,  34.  It  is  worthy  of 
observation  that  in  that  case  it  was  argued  for  the  respondent  that  the  admission 
by  the  deceased  respondent  as  to  his  nationality  was  not  admissible,  on  the 
ground  that  the  authority  of  the  cases  decided  before  the  election  committees 
was  against  the  reception  of  such  evidence,  and  that  questions  of  evidence 
arising  in  election  petitions  should  be  decided  according  to  such  authority  and 
not  according  to  the  ordinary  law  of  evidence,  and  that  Keogh,  J.,  decided  the 
point  in  favour  of  the  petitioner  entirely  on  the  authority  of  the  cases  decided 
before  the  election  committees. 

{p)  Windsor  Borough  Case  (1869),  1  O'M.  &  H.  1,  per  Willes,  J.,  at  pp.  5,  6  ; 
King's  Lynn  Borough  Case  (1869),  ibid.,  206,  per  Martin,  B.,  at  p.  208,  where 
that  judge  laid  down  with  regard  to  statements  to  third  parties  by  a  voter  as  to 
his  having  been  bribed  that  in  order  to  affect  the  respondent's  seat  it  would  be 
necessary  to  show  that  the  voter  had  actually  been  bribed,  not  merely  that  he 
had  said  so  ;  Worcester  Borough  Case  (1906),  5  O'M.  &  H.  212. 

(2)  Westbury  Bm^&ugh  Case  (1869),  1  O'M.  &  H.  47,  per  Willes,  J.,  at  p.  49. 

(a)  Finshury  Central  Division  Case  (1892),  4  O'M.  &  H.  171,  173,  175.  The 
balance  of  authority  under  the  decisions  of  the  old  election  committees  is  in 
favour  of  the  admissibility  in  evidence  of  such  statements  by  voters  ;  see 
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868.  On  the  trial  of  an  election  petition  any  charge  of  a  corrupt 
practice  may  be  gone  into  and  evidence  upon  it  may  be  received, 
unless  the  election  court  otherwise  directs,  before  any  proof  has 
been  given  of  agency  on  the  part  of  any  candidate  in  respect  of  the 
corrupt  practice  (6) .  The  principle  that  a  candidate  is  liable,  to  the 
extent  of  his  election  being  avoided,  for  the  corrupt  acts  of  his  agent, 
even  though  he  may  have  expressly  forbidden  such  acts,  is  one  of 
the  common  law  of  Parliament.  It  follows  accordingly  that  in  order 
to  give  in  evidence  the  commission  of  such  acts  by  an  agent  it  is 


Ipswich  Borough  Case  (1835),  Kn.  &  Omb.  332,  387 ;  and  Leominster  Borough  Case 
(1796),  2  Peck.  391,  395  ;  Sudbury  Case  (1842),  Bar.  &  Aust.  237,  245.  See  also 
Ti'pperury  County  Case  (1875),  3  O'M.  &  H.  19,  per  Keogh,  J.,  at  p.  34.  Where, 
for  the  purpose  of  proving  treating,  it  was  sought  to  give  in  evidence  a  statement 
by  the  landlady  of  a  public-house  as  to  the  payment  for  beer,  it  was  held  that  the 
landlady  herself  should  have  been  called,  and,  though  anything  passing  between 
her  and  the  people  ordering  the  beer  would  be  evidence,  her  statement  to  some 
other  person  as  to  the  payment  for  it  was  not  admissible  {Bridgeiuater  Borough 
Case  (1869),  1  O'M.  &  H.  112,  ^er  Blackbukn,  J.,  at  p.  114).  A  conversation 
between  a  witness  and  a  third  person  (the  report  does  not  state  the  nature  of  it) 
was  objected  to  on  the  ground  of  its  being  alleged  to  have  taken  place  after 
the  poll,  and  the  objection  was  allowed  (ibid.).  Evidence  of  a  statement  by  a 
deceased  person  as  to  why  he  had  left  his  employment,  sought  to  be  given 
for  the  purpose  of  proving  that  he  was  the  respondent's  agent,  was  rejected 
{Londonderry  Borough  Case  (1869),  1  O'M.  &  H.  274,  pier  O'Eeien,  J.,  at 
pp.  276,  277).  Evidence  of  a  statement  by  a  deceased  person  to  a  creditor  at 
time  of  payment  of  his  debt  as  to  how  he  had  come  by  the  money  with 
which  he  paid  it,  sought  to  be  adduced  for  the  purpose  of  establishing 
agency,  was  allowed  conditionally,  its  admissibility  against  the  respondent  being 
doubtful  {ibid.).  Evidence  of  a  statement  to  a  witness  by  his  brother,  who 
had  disappeared  after  the  election,  that  he  had  committed  the  alleged  bribery, 
was  received  by  Bramwell,  B.,  though,  in  receiving  it,  he  said  he  would  not 
act  upon  it  unless  better  evidence  of  the  bribery  were  adduced  {Stroud 
Borough  Case  (1874),  2  O'M.  &  H.  107,  108).  A  canvasser  having  stated  in  the 
witness-box  that  he  had  found  a  difl&culty  in  getting  promises  of  votes  from  a 
certain  class,  was  about  to  state  what  some  of  that  class  had  told  him  as  to  the 
reason  for  this ;  on  the  evidence  being  objected  to  and  a  submission  being 
made  that  these  persons  should  be  called  if  the  petitioners  sought  to  prove  that 
they  had  been  unduly  influenced,  Beamwell,  B.,  held  that  the  witness  might 
not  give  particulars,  but  that  he  might  state,  generally,  if  he  had  found  a 
difficulty  in  getting  promises  and  if  he  could  attribute  it  to  any  cause  (North 
Durham  County  Case  (1874),  2  O'M.  &  H.  152,  153).  A  book  embodying  the 
reports  of  the  regular  canvassers  kept  by  the  witness  to  whom  the  reports 
have  been  made  is  not  strictly  admissible ;  the  canvassers  should  first  be  called 
to  prove  their  returns  {King's  Lynn  Borough  Case  (1869),  1  O'M.  &  H.  206, 
207).  See  also  Westminster  Borough  Case  (1869),  ibid.,  89,  94,  where  a  witness 
called  for  the  respondent,  who  had  been  employed  by  a  canvassing  association, 
was  asked  as  to  the  total  number  of  promises  received,  with  the  object  of  show- 
ing that  it  was  such  that  he,  acting  as  respondent's  agent,  would  have  been  less 
likely  to  resort  to  bribery.  Maetln,  B.,  did  not  disallow  the  question,  remark- 
ing "  that  the  inference  was  as  remote  as  possible,  but  he  could  not  say  it  was 
not  an  inference."  Where,  in  behalf  of  a  petitioner,  evidence  was  tendered  of  a 
conversation  between  a  witness  and  certain  voters  with  regard  to  their  votes,  on 
the  petitioner's  counsel  stating  that  he  was  prepared  to  prove  a  criminal  trans- 
action between  the  respondent's  agents  and  certain  parties  whom  he  had  named 
in  his  opening  as  having  been  bribed,  and  that  this  evidence  was  tendered  for  the 
purpose  of  establishing  such  allegation,  the  evidence  was  admitted  (Nottingham 
2nd  Case  (1843),  Bar.  &  Arn.  192,  195,  196). 

(b)  Parliamentary  Elections  Act,  1868  (31  &  32  Yict.  c.  125),  s.  17  ;  Guildford 
Borough  Case  (1869),  1  O'M.  &  H.  13,  14  ;  Lichfield  Borough  Case  (1869), 
ibid.,  22,  23. 
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not  necessary  to  prove  that  they  were  authorised  or  sanctioned  (c). 
It  is  merely  necessary  to  prove  at  some  stage  of  the  trial  that  the 
person  committing  them  was  an  agent.  The  court  has  a  discretion 
to  admit  evidence  of  a  corrupt  practice  before  proof  of  agency  has 
been  given  or  to  insist  on  agency  first  being  proved.  If  a  case  of 
agency  has  been  opened  by  the  party  seeking  so  to  give  such 
evidence  the  court  will  generally  admit  evidence  of  a  corrupt  practice 
before  proof  of  agency  (d),  but  the  evidence  should  not  be  given 
unless  the  party  calling  it  has  a  reasonable  expectation  of  being  able 
to  prove  agency  (e). 

869.  What  constitutes  agency  is  a  question  to  be  decided  on  the  Proof  of 
circumstances  of  each  case  (/).  Statements,  as  distinguished  from  agency, 
acts  by  an  agent,  are  not,  prima  facie,  evidence  on  the  hearing  of  an 
election  petition  against  a  party  thereto  for  whom  he  had  acted  as 
agent  at  the  election  in  question.  But  it  may  be  proved  that  a 
person  is  such  an  agent  as  to  make  his  statements  evidence  against 
the  party  for  whom  he  has  acted  (g),  and  directions  given  by  an 
agent  may  be  evidence  (h). 


(c)  Norwich  Borough  Case  (1869),  1  O'M.  &  H.  8,  ^er  Martin,  B.,  at  p.  10; 
Westhury  Borough  Case  (1869),  ihid.,  47,  per  Willes,  J.,  at  p.  52;  Staleybridge 
Borough  Case  (1869),  ihid.,  66,  per  BLACKBURisr,  J.,  at  p.  68  ;  Tamworth 
Borouyh  Case  (1869),  ihid.,  75,  per  Willes,  J.,  at  p.  81  ;  Taunton  Borough 
Case  (1869),  ihid.,  J81,  per  Blackburn,  J.,  at  p.  182;  Taunton  Borough  Case 
(1874),  2  O'M.  &  H.  66,  per  Grove,  J.,  at  pp.  73,  74. 

(d)  Guildford  Borough  Case  (1869),  1  O'M.  &  H.  II,  per  Willes,  J.,  at  p.  14. 

(e)  Bristol  Borough  Case  (1870),  2  O'M.  &  H.  27,  per  Bramwell,  B.,  at 
p.  29. 

(/)  Bewdley  Borough  Case  (1869),  1  O'M.  &  H.  16,  per  Blackburn,  J.,  at 
pp.  17,  18;  Bridgewater  Borough  Case  (1869),  ihid.,  112,  115,  116;  Taunton 
Borough  Case  (1869),  ihid.,  181,  185,  186  ;  Taunton  Borough  Case  (1874), 
2  O'M.  &  H.  66,  per  Grove,  J.,  at  p.  74  ;  Wakefield  Borough  Case  (1874), 
ihid.,  100,  102,  103.    As  to  who  is  an  agent,  see  p.  269,  ante. 

{g)  King's  Lynn  Borough  Case  (1869),  1  O'M.  &  H.  206,  per  Martin,  B.,  at 
pp.  207,  208  ;  Dover  Borough  Case  (1869),  ibid.,  210,  211. 

(7i)  But  it  is  doubtful  if  evidence  of  a  conversation  after  the  election  is 
admissible  before  proof  of  agency  {Waterford  Borough  Case  (1870),  2  O'M. 
&  H.  1,  3)  ;  and  see  Longford  County  Case  (1870),  ibid.,  6,  where  Fitz- 
gerald, J.,  at  p.  12,  said  he  would  admit  evidence  of  anything  on  the  day 
of  polling  as  an  indication  of  what  occurred  during  that  day.  But  he  refused  to 
admit  evidence  of  a  statement  made  by  an  agent  of  the  respondent  twenty- six 
days  after  the  election,  without  some  evidence,  in  the  first  place,  to  show  the 
continuation  of  his  authority  after  the  election.  But  see  Galway  County  Case 
(1874),  ibid.,  46,  where  Keogh,  J.,  at  pp.  49,  50,  admitted  evidence  of  a  state- 
ment made  a  week  after  the  election,  holding  that  if  the  maker  of  the  statement 
were  proved  to  be  an  agent,  his  subsequent  declarations  referring  to  anything 
which  took  place  at  the  election  would  be  on  the  same  footing  as  his  acts  at  the 
election.  He  also  held  that  he  ought  to  receive  such  evidence  in  view  of  his 
duty  under  the  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  11  (15). 
He  appears  to  have  held  evidence  of  statements  and  acts  after  the  election 
to  be  admissible  befoi^e  proof  of  agency.  This  decision  seems  hardly  recon- 
cilable with  that  of  Willes,  J.,  in  the  Bodmin  Borough  Case  (1869),  1  O'M.  &  H. 
117,  118,  where  that  learned  judge  held  that  evidence  of  statements  by  the 
respondent's  agent  after  an  election  were  not  admissible.  See  also  Salford 
Borough  Case  (1869),  1  O'M.  &  H.  133,  where  Martin,  B.,  held  that  agency 
prima  facie  ceases  with  the  election;  King' s  Lynn  Borough  Case  (1869),  ihid., 
206,  per  the  same  judge,  and  Taimton  Borough  Case  (1874),  2  O'M.  &  H.  66,  per 
Grove,  J.,  at  pp.  67—69  ;  Cheltenham  Borough  Case  (1880),  3  O'M.  &  H.  86,  per 
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Evidence  should  be  confined  to  the  charges  alleged  in  the 
petition  (i). 

870.  Where  the  evidence  as  to  bribery  consists  merely  of  offers 
or  proposals  to  bribe,  the  evidence  required  should  be  stronger 
than  that  with  respect  to  bribery  itself,  or  where  the  alleged  bribing 
is  an  offer  of  employment  within  the  meaning  of  the  Corrupt 
Practices  Prevention  Act,  1854  (k),  it  ought  to  be  quite  clearly  made 
out  (Z). 

871.  It  is  not  illegal  to  offer  a  reward  for  evidence  (w). 

872.  The  court  may  order  witnesses  to  remain  outside,  even 
though  the  petition  may  contain  charges  against  them  (n),  and 
even  though  these  charges  may  be  of  a  criminal  nature  (o). 

Contradiction  873.  The  court  will  not,  necessarily,  discard  the  evidence  of  a 
by  witness.     witness  who  has  signed  a  statement  to  the  opposite  side  contrary 


Pollock,  B.,  and  Hawkins,  J.,  at  pp.  88_,  89.  In  Belfast  Borough  Western 
Division  Case  (1886),  4  O'M.  &  H.  105,  evidence,  in  relation  to  a  charge  of 
personation,  of  a  statement  made  after  the  election,  by  someone  whose  agency 
the  petitioner's  counsel  undertook  to  prove,  was  admitted  by  Dowse,  B.,  and 
O'Brien,  J.,  though  the  seat  was  not  claimed,  on  the  ground  that  the  election 
might  be  declared  void  at  common  law  if  a  general  consensus  of  personation 
were  proved.  But  the  court  subsequently  expressed  the  opinion  that  persona- 
tion irrespective  of  agency  would  not  avoid  an  election  {ibid.,  at  pp.  107 — 109). 
Evidence,  in  relation  to  the  charge  of  personation,  of  certain  conversations  before 
the  election,  was  admitted  before  proof  of  agency  {ibid.,  p.  107).  What  is  done 
after  an  election  is  only  material  as  throwing  light  upon  some  transaction  before 
it,  and  so  leading  to  the  supposition  that  there  was  before  the  election  some 
corrupt  practice  {see  per  WlLLES,  J.,  in  the  Southampton  Borough  Case  (1869),  1 
O'M.  &  H.  222,  223  ;  and  see  Salford  Borough  Case  (1869),  ibid.,  133,  per 
Martin,  B.,  at  pp.  136 — 140). 

(i)  Budleij  Borough  Case  (1874),  2  O'M.  &  H  115,  per  Geovb,  J.,  at  p.  119. 

{k)  17  &  18  Yict.  c.  102,  s.  2  (2). 

(I)  Cheltenham  Borough  Case  (1869),  1  O'M.  &  H.  62,  per  Martin,  B.,  at 
pp.  64,  65.  The  learned  judge  said  it  should  be  established  "  beyond  all  doubt, 
because  when  two  people  are  talking  of  a  thing  which  is  not  carried  out,  it 
may  be  that  they  honestly  give  their  evidence,  but  one  person  understands 
what  is  said  by  another  differently  from  what  he  intends  it."  See  also  Mallow 
Borough  Case  (1870),  2  O'M.  &  H.  18,  per  Morris,  J.,  at  p.  22.  Though  the 
charges  in  a  petition  may  not  have  been  sufficiently  established  to  call  for  an 
answer  to  them  from  the  other  side,  the  court  may,  in  its  discretion,  refrain 
from  ruling  them  out  or  dismissing  them,  until  the  party  alleging  them  shall 
have  had  an  opportunity  of  proving  them  by  the  cross-examination  of  the 
witnesses  on  the  other  side  {Montgomery  Borouglis  Case  (1892),  4  O'M.  &  H. 
167,  169). 

(m)  Mallow  Borough  Case,  supra.  But,  the  offering  of  very  large  sums 
in  small  constituencies  is  very  objectionable  {ibid.,  per  Morris,  J.).  The 
interviewing,  during  the  course  of  the  trial,  of  witnesses  who  are  waiting  to 
be  called  by  the  opposite  side  is  most  reprehensible  (Wigan  Borough  Case 
(1881),  4  O'M.  &  H.  1,  per  BowEN  and  Grove,  JJ.,  at  p.  5). 

(w)  Montgomery  Boroughs  Case,  supra.  But,  though  other  witnesses, 
against  whom  charges  are  made,  be  ordered  out  of  court,  the  respondent's 
election  agent  may  be  allowed  to  remain  {Knaresborough  Borough  Case  (1880), 
3  O'M.  &  H.  141,  142).  The  respondent's  counsel  had  asked  that  the 
election  agent  might  be  allowed  to  remain  in  court  in  order  that  he  might  receive 
instructions  from  him  for  cross-examination,  and  Lush,  J.,  in  granting  leave, 
likened  the  position  of  the  election  agent  to  that  of  a  solicitor. 

(o)  Maidstone  Borough  Case  (1906),  5  O'M.  &  H.  200,  201. 
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to  what  he  had  originally  said,  as  his  evidence  may  be  corroborated  Sect.  i. 

by  circumstances  so  as  to  lead  the  court  to  believe  it,  or  his  In  Parlia' 

demeanour  may  give  credibility  to  his  evidence  (a).  mentary 

874.  The  court  will  allow  a  party  to  cross-examine  his  own  ^^^^^^^ 
witness  if,  in  the  opinion  of  the  court,  the  witness  is  hostile  (h),  and  Cross-exami 
where  the  witness  may  be  cross-examined  the  party  may,  further,  ^^^tion. 
call  evidence  to  contradict  him  (c). 

875.  A  witness  may  not  be  required  to  disclose  for  whom  he  Secrecy  of 
has  voted  (cZ),  and  it  is  only  in  those  cases  where  he  has  publicly 

held  himself  out  as  belonging  to  some  political  party  that  he  may 
be  asked  to  which  party  he  belongs  (e). 

(a)  Wigan  Borough  Case  (1881),  4  O'M.  &  H.  1,  per  Grove,  J.,  at  p.  5.  That 
persons  who  have  been,  or  are  likely  to  be,  subpoenaed  by  one  side  should  be  got 
by  the  other  side  to  make  statements  or  to  sign  already  prepared  statements,  is 
most  reprehensible  [ibid. ;  Montgomery  Boroughs  (1892)  Day,  150 ;  Maidstone 
Borough  Case  (1906),  5  O'M.  &  H.  200,  201,  202 ;  Worcester  Borough  Case  (1906), 
Day,  214). 

(&)  Coventry  Borough  Case  (1869),  1  O'M.  &  H.  97,  per  Willes,  J.,  at  p.  104  ; 
and  see  note  {p)  on  p.  441,  ante. 

(c)  Ibid.;  Lichfield  Borough  Case  (1869),  ibid.,  22,  joer  Willes,  J.,  at  p.  24. 
But  see,  contra,  Bridgewater  Borough  Case  (1869),  i])id.,  112,  per  Blackburn,  J., 
at  p.  114.  In  Bewdley  Borough  Case  (1869),  ibid.,  16,  17,  the  same  judge 
allowed  a  leading  question  to  be  put  to  a  witness  by  the  party  calUng  him, 
observing,  at  the  same  time,  that  the  rule  was  that  a  previous  statement  by  a 
witness  differing  from  what  he  stated  on  oath  in  court  might  be  proved  to  shake 
his  evidence,  but  could  not  be  used  as  evidence  in  chief.  In  that  case  the 
previous  statement  by  the  witness  had  been  taken  down  in  writing,  and  he  stated 
in  court  that  he  did  not  remember  the  substance  of  it.  As  to  whether  the 
hostility  which  occasions  the  leave  must  be  shown  on  the  trial  itself,  or  may  be 
deduced  from  inconsistency  with  a  previous  statement  by  means  of  the  con- 
sideration by  the  court  of  such  previous  statement,  see  Bradford  Borough  Case 
(1869), 1  O'M.  &  H.  30,  31,  where  Martin,  B.,  disallowed  a  question  as  to  the 
making  of  such  previous  statement,  put  by  a  party  to  his  own  witness,  with  a. 
view  to  supplying  evidence  upon  which  the  court  might  consider  the  witness  tO' 
be  hostile.  The  judge  ruled  that  when  he  (the  judge)  saw  that  the  witness  was 
hostile  he  would  deal  with  him  accordingly,  but,  meanwhile,  he  saw  nothing 
adverse  in  him.  The  cases  at  Nisi  Prius  on  the  point  are  not  very  clear.  See 
title  Evidence. 

As  to  the  practice  followed  by  election  committees,  see  Nottingham  2nd 
Case  (1843),  Bar.  &  Arn.  192,  196,  197,  where,  on  a  witness  failing  to  give  the 
evidence  expected  by  the  party  calling  him,  that  party  was  allowed  to  ask  him 
if  he  had  been  intimidated.  In  the  Leicester  Borough  Case,  (1853)  Eeport  of 
Select  Committee,  Minutes  of  Evidence,  p.  52,  the  petitioner's  counsel,  on 
objection  having  been  taken  to  his  calling  evidence  contradicting  that  of  one 
of  his  own  witnesses,  asked  the  chaii'man  if  the  committee  had  ruled  that 
petitioners  might  not  call  a  witness  to  contradict  another  whom  they  had  called 
to  prove  their  case  ;  the  chairman  intimated  to  him  that,  in  the  peculiar  cu-cum- 
stances  of  that  particular  case,  he  could  not  see  how  the  inquiry  could  proceed 
without  an  opportunity  being  given  of  testing  the  character  of  the  witnesses 
who  had  been  called ;  accordingly  he  was  allowed  to  call  such  evidence.  But  see 
Cockermouth  Case  (1853),  Eeport  of  Select  Committee,  Minutes  of  Evidence, 
p.  100,  where  it  was  resolved  that  evidence,  which  the  petitioners  sought  to 
obtain  from  one  of  their  witnesses,  of  an  admission  by  a  previous  witness  called 
by  them  that  he  had  been  bribed  was  not  admissible.  But  where  the  evidence 
which  a  party  sought  to  call  in  contradiction  of  one  of  his  own  witnesses  was  on 
a  point  in  itself  material  and  he  sought  to  call  such  evidence  in  order  to 
establish  that  point,  the  evidence  was  admitted  [Bury  Borough  Case  (1859), 
Wolf.  &  B.  40,  41  ;  Kinqston-upon-HuU  Borough  Case  (1859),  ibid.,  84,  85). 

(d)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  12. 

(e)  No7-th  Durham  County  Case  (1874),  3  O'M.  &  H.  1,  per  Grove,  J. ; 
followed  in  Harwich  Borough  Case  (1880),  ibid.,  61,  at  pp.  63,  64. 

H.L. — XII.  G  G 


450 


Elections. 


Sect,  1. 
In  Parlia- 
mentary 
Elections. 

Witness  not 
excused  from 
answering  on 
ground  of 
privilege  etc. 


The  court  may  not  discover  how  a  person  who  has  voted  has 
given  his  vote  till  it  has  been  declared  to  be  void  (/). 

876.  A  person  who  is  called  as  a  witness  respecting  an  election 
before  any  election  court  is  not  excused  from  answering  any  ques- 
tion relating  to  any  offence  at,  or  connected  with,  such  election 
on  the  ground  that  the  answer  may  criminate  him  or  may  tend  to 
do  so  {g).  Furthermore,  he  may  not  refuse  to  answer  any  such 
question  on  the  ground  of  privilege  Qi).  But  if  he  answers  truly  all 
questions  which  the  election  court  requires  him  to  answer,  he  will 
be  entitled  to  a  certificate  of  indemnity,  under  the  hand  of  a  member 
of  the  court,  stating  that  the  witness  has  so  answered  (i).  In  order 
to  be  entitled  to  receive  a  certificate  of  indemnity  a  person  must 
have  been  called  as  a  witness  before  the  election  court,  but  he  need 
not  have  been  called  as  a  witness  in  respect  of  the  issue  of  the 
validity  or  invalidity  of  the  election;  and  he  may  be  entitled  to 
a  certificate  even  though  when  he  is  called  that  issue  is  no  longer 
before  the  court  {k).  But,  it  is  submitted,  he  must  be  a  witness 
giving  evidence  on  matters  as  to  which  the  court  requires  evi- 
dence {a).  Thus,  it  is  submitted,  a  person  who  merely  comes 
forward  because,  during  the  hearing  of  the  petition,  charges  were 
made  against  him,  to  show  cause  why  he  should  not  be  reported, 
even  though  he  give  evidence  admitting  the  facts  charged  on  the 
hearing  of  the  petition,  is  not  a  witness,  who,  on  answering  truth- 
fully, becomes  entitled  to  a  certificate  (6) .  Moreover,  an  answer  by 
a  person  to  a  question  put  by  or  before  an  election  court  is  not 
admissible  in  evidence  against  him  in  any  civil  or  criminal  pro- 
ceeding, except  in  any  criminal  proceeding  for  perjury  in  respect 


(/)  See  BaUot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  41  ; 
Stepney  Case  (1886),  4  O'M.  H.  34,  36.  But  where,  on  a  scrutiny,  tlie  vote  of 
a  certain  person  had  been  decJared  bad,  but,  two  ballot  papers  being  found  to 
have  the  same  number,  it  was  impossible  to  say  which,  was  the  one  that  had 
been  marked  by  such  person,  it  was  decided  that  both  might  be  shown  to  him 
so  that  be  might  say  which  was  his  [Finshury  Central  Division  Case  (1892),  4 
O'M.  &  H.  171,  176). 

(g)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  59  (1). 

(h)  Ibid. 

(i)  Ibid.,  s.  59  (1)  (a)  ;  Maidstone  Borough  Case  (1901),  5  O'M.  &  H.  149,  152.  ' 
•A  respondent  and  his  election  agent  may  receive  certificates  of  indemnity  if  they 
have  been  called  as  witnesses  and  have  answered  truly  all  questions  {Barrow- 
in-Furness  Borough  Case  (1886),  4  O'M.  &  H.  76,  83).  If  he  truly  answers  all 
questions  of  fact,  he  may  possibly  have  his  certificate,  though  the  court  does 
not  think  he  has  correctly  stated  his  intention  or  as  to  whether  he  knew  what 
he  did  was  wrong,  as  persons  sometimes  persuade  themselves  that  they  are 
speaking  the  truth  in  such  matters.  The  commissioner  in  the  Fontefract  Case 
(municipal)  (1910),  unreported,  so  held,  but  there  appears  to  be  no  authority 
on  the  subject. 

(Jc\  Maidstone  Borough  Case,  supra. 

(a)  Worcester  Borough  Case  (1906),  5  O'M.  &  H.  215. 

(b)  Ibid.  But  see  the  Monmouth  Boroughs  Case  (1901),  5  O'M.  &  H.,  166,  l7o. 
Where  breaches  of  the  Ballot  Act  were  charged  against  a  presiding  officer  and 
his  subordinates,  the  coui't,  being  satisfied  that  they  had  spoken  the  truth  and 
being  anxious  to  give  them  protection,  granted  them  certificates  of  indemnity. 
In  doing  so,  however,  Kennedy,  J.,  mentioned  that  such  certificates  applied 
only  to  offences  under  the  Corrupt  Practices  Acts  [Islington  West  Division  Case 
(1901),  5  O'M.  &  H.  120,  134). 


Part  VI. — Petitions. 


451 


of  such  answer  (c).  No  witness  may  be  asked  any  question  for  the 
purpose  of  proving  the  commission  of  any  corrupt  practice  at  or  in 
relation  to  any  election  held  prior  to  the  passing  of  the  Corrupt 
and  Illegal  Practices  Prevention  Act,  1883  (d),  nor,  if  he  should  be 
asked  any  such  question,  is  he  bound  to  answer  it  (e). 

If  a  person  has  received  such  a  certificate  of  indemnity  in  rela- 
tion to  an  election  and  any  legal  proceeding  is  at  any  time  instituted 
against  him  for  any  offence  under  the  Corrupt  and  Illegal  Practices 
Prevention  Acts(/)  committed  by  him  at  or  in  relation  to  the 
said  election  previously  to  the  date  of  such  certificate,  the  court 
which  has  cognisance  of  the  case  is  to  stay  such  proceeding  on 
proof  of  such  certificate,  and  the  court  may,  also,  in  its  discretion, 
award  such  person  the  costs  to  which  he  may  have  been  put  in  the 
proceeding  (g). 

Nothing  in  the  foregoing  provisions  (Ji)  relieves  a  person  who 
has  received  a  certificate  of  indemnity  from  any  incapacity  under 
the  Act  or  from  any  proceeding  to  enforce  such  incapacity  (other 
than  a  criminal  prosecution  (i)  ).  The  provisions  also  apply  equally 
to  the  cases  of  witnesses  before  election  commissioners  (/c). 

877.  "When  a  respondent  sitting  member  is  called  as  a  witness 
on  the  trial  of  an  election  petition,  he  ought  to  be  allowed  to 
make  any  statement  which  he  may  think  proper  (^), 

When  the  respondent,  on  the  hearing  of  the  petition,  abandons 

(c)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  o.  51), 
s.  59  (1)  (b). 

{d)  The  date  of  the  passing  of  the  Act  was  August  25th,  1883. 

(e)  Corrupt  and  Illegal  Practices  Act,  1883  (46  &  47  Vict,  c,  51),  s.  49. 
But  where  a  witness  was  asked  in  cross-examination  if  he  was  the  person 
who  had  been  reported  by  the  Election  Commissioners  for  corruptly  treating 
voters,  Denmajst,  J.,  considered  that  the  section  did  not  forbid  the  witness 
being  asked  whether  he  was  the  same  person.  The  point  as  to  whether  a 
witness  may  be  asked  or  vnll  be  bound  to  answer  questions  seeking  to  show 
that  he  has  been  guilty  of  an  offence  at  a  previous  election  held  subsequently 
to  the  passing  of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883 
(46  &  47  Vict.  c.  51),  seems  never  to  have  been  directly  decided.  It  is  sub- 
mitted that  if  he  has  been  convicted  of  such  an  offence  the  Criminal  Procedure 
Act,  1865  (28  &  29  Vict.  c.  18),  s.  6,  will  apply,  and  that,  accordingly,  if  the 
witness  denies  or  does  not  admit  the  conviction  or  refuses  to  answer  the  ques- 
tion, the  cross-examining  party  may  prove  the  conviction.  This  section  of 
the  Criminal  Procedure  Act,  1865  (28  &  29  Vict.  c.  18),  is,  by  s.  1  thereof,  made 
applicable  to  all  courts  of  judicature  as  well  criminal  as  all  others,  and  to  all 
persons  having,  by  law  or  by  consent  of  parties,  authority  to  hear,  receive,  and 
examine  evidence.  Otherwise,  it  is  submitted  that  the  authority  is  against  the 
admission  of  evidence  of  corrupt  practices  at  previous  elections  ( Windsor  Elec- 
tion Petition  (1869),  19  L.  T.  613,  per  Willes,  J.,  at  p.  615  ;  Taunton  Borough 
Case  (1874),  2  O'M.  &  H.  66,  per  Grove,  J.,  at  pp.  70,  71),  unless  such  practices 
are  connected  with  the  election  actually  in  question  {Oalway  Borough  Case 
(1869),  1  O'M.  &  H.  303,  304;  Windsor  Borough  Case  (1874),  2  O'M.  &  H.  88, 
90,  91 ;  Poole  Borough  Case  (1874),  ihid.,  123,  124,  125). 

(/)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  65  (1),  and  Sched.  III. 

{g)  J  hid.,  s.  59  (2). 

(h)  I.e.,  the  provisions  of  s.  59  of  the  Corrupt  and  lUegal  Practices  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51). 

(i)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  59  (3). 

{k)  Ibid.,  s.  59  (4). 

{I)  Tamiuorth  Borough  Case  (1869),  1  O'M.  &  H.  To,  per  Willes,  J.,  at  p.  77. 
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his  defence  of  the  seat,  it  is  the  general  practice  that  no  one  shall  be 
allowed  to  give  evidence  in  exculpation  of  any  charges  made  against 
himself  except  the  respondent  (m).  It  is  the  practice  in  such  cases 
to  allow  the  respondent  to  give  evidence  in  his  own  exculpation  (n). 

878.  Where  an  order  is  made  for  the  production  by  the  Clerk  of 
the  Crown  of  any  document  in  his  possession  relating  to  any  speci- 
fied election,  the  production  by  the  Clerk  or  by  his  agent  of  the 
document  ordered,  in  such  manner  as  may  be  directed  by  such 
order  or  by  a  rule  of  the  court  having  power  to  make  such  order, 
is  conclusive  evidence  that  such  document  relates  to  the  specified 
election  (o).  Any  indorsement  appearing  on  any  packet  of  ballot 
papers  produced  by  the  Clerk  or  his  agent  is  evidence  of  such 
papers  being  what  the  indorsement  states  them  to  be  {p). 

Production  of  879.  The  court  will  make  an  order  for  the  production  by  the 
^f^^F'r^ffl^       Post  Ofiice  of  all  telegrams  sent  during  the  period  of  an  election,  if 

X  ost  UniC6.  i_    1         J       T     /  \ 

requested  so  to  do  {q). 

880.  Documents  need  not  be  stamped  in  order  to  be  put  in 
evidence  on  the  trial  of  an  election  petition  (r) . 

(m)  Knaresborough  Borough  Case  (1880),  3  O'M.  &  H.  141,  142—144  ;  Boston 
Borough  Case,  ibid.,  150.  But  see  Wigan  Borough  Case  (1881),  4  O'M.  &  H. 
1 ,  7,  "where  members  of  a  firm  of  solicitors  who  had  acted  as  agents  for  the 
respondent  were  allowed  to  give  evidence  in  personal  exculpation.  As  to 
persons  being  heard  before  being  reported  by  the  court  as  guilty  of  corrupt  or 
illegal  practices,  see  p.  462,  post. 

(»i)  Knaresborough  Borough  Case,  supra  ;  Boston  Borough  Case,  supra.  But 
as  to  the  right  of  persons  to  be  heard  before  being  reported  by  the  judges, 
see  p.  462,  post. 

(o)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  43. 
{p)  Ibid.    As  to  the  inspection  of  the  return  and  declarations  respecting 
election  expenses  and  of  the  documents  which  accompany  them,  see  p.  429,  ante. 

(q)  Harwich  Borough  Case  (1880),  3  O'M.  &  H.  60,  63.  But  Manisty,  J., 
was  of  opinion  that  if  the  production  were  requested  for  the  purpose  of  ascer- 
taining how  anyone  had  voted,  the  Post  Office  might  refuse  production,  on  the 
ground  that  it  would  be  a  violation  of  the  Ballot  Act,  1872  (35  &  36  Vict.  c.  33), 
s.  12.  It  is  submitted,  however,  that  inasmuch  as  that  section  only  says  that  no 
person  who  has  voted  at  an  election  is,  in  any  legal  proceeding  questioning  the 
election  or  return,  to  be  required  to  state  for  whom  he  himself  has  voted,  it  does 
not  seem  to  cover  the  case  of  the  Post  Office  being  asked  to  produce  telegrams, 
and  the  opinion  of  Lush,  J.,  the  other  member  of  the  coui't,  would  seem  to  have 
been  that  that  would  be  a  question  to  be  decided  by  the  court  when  the  telegrams 
'  should  have  been  shown  to  it,  but  would  not  be  an  argument  against  their 
production  by  the  Post  Office  (ibid.,  at  p.  62).  The  court  made  an  order  for  the 
production  of  all  telegrams  which  were  sent  from  Harwich  Post  Office  from 
March  8th  up  to  and  inclusive  of  April  2nd.  (The  latter  date  was  that  on  which 
the  writ  for  the  election  was  returnable;  it  was  issued  on  March  24th.)  The 
Taunton  Borough  Case  (1874),  2  O'M.  &  H.  66,  72,  and  the  Stroud  Borough  Case 
(1874),  ibid.,  107,  110,  are,  accordingly,  overruled.  Lush,  J.,  in  the  Harwich 
Borough  Case,  supra,  at  p.  63,  considered  that  they  had  been  already  overruled 
by  the  decision  in  the  Bolton  Borotigh  Case  (1874),  2  O'M.  &  H.  138,  140;  but 
in  that  case  the  receiver  had  been  called  as  a  witness,  and  the  contents  of  the 
telegram  had  already  been  disclosed,  and  the  court  in  fact  only  decided  that, 
under  such  circumstances,  the  original  should  be  produced  when  called  for. 
Before  telegraphy  was  taken  over  by  the  Post  Office  the  right  to  call  for  pro- 
duction by  the  telegraph  company  of  telegrams  seems  to  have  been  clear 
[Harwich  Borough  Case,  supra,  per  Lush,  J.,  at  p.  63  ;  Coventry  Borough  Case 
(1869),  1  O'M.  &  H.  97,  104). 

(r)  Windsor  Borough  Case  (1869),  1  O'M.  &  H.  1,  6.    Willes,  J.,  stated  the 
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881.  A  party  may  not  call  for  the  production  of  entries  of 
payments  contained  in  the  books  of  the  other  side,  which  are 
not  connected  with  payments  to  persons  or  payments  at  dates 
alleged  in  the  particulars  furnished  by  the  party  calling  for  such 
production  (s). 

882.  If  the  seat  is  not  prayed  the  respondent  may  not  call  Whenrecrimi- 
recriminatory  evidence  {a).  In  such  cases  the  respondent  may  not  ^g^^g^j^^j^''|jg 
give  evidence  as  to  the  election  expenses  of  an  unsuccessful  candi-  offerecT^"^  ^ 
date,  and  may  not  set  up  such  evidence  by  cross-examination  {h). 

Where  the  seat  is  prayed  recriminatory  evidence  may  be  offered 
against  the  person  for  whom  it  is  prayed,  whether  he  be  or  be  not  a 
party  to  the  petition  (c). 

If  a  recriminatory  case  is  abandoned  owing  to  the  petitioner  When  charges 
abandoning  his  claim  to  the  seat,  and  if  the  matters  alleged  in  the  "^^^ 
recriminatory  case  are  such  as  would  disqualify  the  petitioner  on  a  agafnst  a 
subsequent  election,  but,  owing  to  the  abandonment  of  the  claim  subsequent 
for  the  seat,  they  are  not  tried  or  in  any  way  adjudicated  by  the  election, 
court,  these  matters,  it  is  submitted,  may  be  alleged  in  a  petition 
against  such  subsequent  election  {d). 

Where  the  petition  prays  the  seat  recriminatory  evidence  may,  it 
is  submitted,  be  offered  notwithstanding  that  the  prayer  for  the 
seat  is  abandoned  at  the  trial  (e). 


Sect.  1. 

In  Parlia- 
mentary 
Elections. 


reason  wliy  such  documents  did  not  require  a  stamp  was  that  the  proceedings 
were  of  a  quasi -cx'vcamal  nature.  As  to  documents  not  requiring  to  be  stamped 
in  order  to  be  available  in  criminal  proceedings,  see  title  Evidence. 

(s)  Maidstone  Borough  Case  (1906),  5  O'M.  &  H.  200,  per  Grantham,  J.,  at 
p.  205.    See  p.  429,  ante,  as  to  notice  to  produce. 

Where  the  treasurer  of  a  political  association  was  subpoenaed  to  produce  all 
books  in  his  possession  showing  the  expenditure  of  the  association  during  the 
month  in  which  the  election  was  held  and  the  preceding  month,  the  paying-in 
book,  passbook  and  counterfoils  being  also  called  for,  respondent's  counsel 
objected  to  their  being  seen  by  the  petitioner's  agent,  or  by  anyone  on  his  side, 
except  counsel,  on  the  ground  that  the  books  might  contain  references  to 
political  work,  and  the  objection  was  upheld  {Maidstone  Borough  Case,  supra, 
at  p.  204). 

(a)  Blackburn  Borough  Case  (1869),  1  O'M.  &  H.  198,  199  ;  Oravesend  Borough 
Case  (1880),  3  O'M.  &  H.  ^l,per  Denman  and  Lopes,  JJ.,  at  pp.  82,  83. 

(6)  North  Durham  County  Case  (1874),  2  O'M.  &  H.  152,  per  Bramwell,  B., 
at  p.  154;  followed  in  Thirsk  Borough  Case  (1880),  3  O'M.  &  H.  IVi,  per 
Denman,  J. 

(c)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  53. 

{d)  Stevens  v.  Tillett  (1870),  L.  E.  6  0.  P.  147;  Qravesend  Borough  Case 
(1880),  3  O'M.  &  H.  81,  per  Lopes  and  Denman,  JJ.,  at  pp.  82,  83.  But  see 
doubt  expressed  by  Willes,  J.  {Stevens  v.  Tillett,  supra,  at  p.  171),  whether,  if 
such  matters  were  known  to  the  respondent  in  the  former  petition,  so  as  to  have 
been  capable  of  being  offered  in  evidence  on  the  recriminatory  case,  and  were 
not  so  offered,  they  might  be  alleged  in  the  petition  against  the  subsequent 
election.  In  that  case,  however,  it  is  to  be  observed,  the  recriminatory  case  had 
been  opened,  and  three  of  the  charges  made  in  it  having  failed,  it  was  abandoned 
before  the  claim  to  the  seat  was  abandoned. 

(e)  The  authority  of  the  cases  before  the  election  committees  supports  the 
submission  {Coventry  City  etc.  Case  (1803),  1  Peck.  93,  99;  New  Windsor 
Borough  Case  (1804),  2  Peck.  187,  where  the  point  was  argued  at  considerable 
length  on  either  side  ;  Clare  County  Case  (1860),  Wolf.  &  B.  138,  143  ;  see  also 
Aldridge  v.  Hurst  (1876),  1  0.  P.  D.  410,  where  these  cases  were  reviewed  by 
the  Court  of  Common  Pleas  in  its  judgment,  given  by  Grove,  J.,  at  p.  416. 
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In  Parlia- 
mentary 
Elections. 

Scrutiny. 


Evidence  of 
vote 

registered. 


Objections  to 
votes  on 
scrutiny. 


The  general  practice  is  to  take  the  recriminatory  case  before  the 
scrutiny  (/). 

883.  The  object  of  a  scrutiny  is  to  ascertain  who  has  had  the 
majority  of  legal  votes.  A  respondent  whose  election  is  proved  to 
be  void  may  still  continue  the  scrutiny,  with  the  object  of  showing 
that  the  person  for  whom  the  seat  is  claimed  has  not  obtained  a 
majority  of  lawful  votes  (g).  Similarly,  if  a  petitioner  be  proved  on 
the  hearing  of  an  election  petition  to  be  not  qualified  for  election, 
he  may  still  proceed  with  the  scrutiny  in  order  to  show  that  the 
respondent  had  not  received  a  majority  of  lawful  votes  and  so  was 
not  duly  elected  (h). 

884.  The  production  from  proper  custody  of  a  ballot  paper 
purporting  to  have  been  used  at  any  election,  and  of  a  counterfoil 
marked  with  the  same  printed  number  and  having  a  number 
marked  thereon  in  writing,  is  prima  facie  evidence  that  the  person 
who  voted  by  such  ballot  paper  was  the  person  who,  at  the  time  of 
the  election,  was  marked  on  the  register  of  voters  at  the  election 
with  the  same  number  as  that  written  on  the  counterfoil  (i). 

A  party  to  a  scrutiny  is  bound  by  his  particulars.  He  may  not 
attack  votes  set  out  in  the  other  party's  particulars  which  are  not 
set  out  in  his  own  particulars,  and  with  the  objection  to  which  the 
other  party  does  not  proceed.  But  leave  to  give  evidence  as  to 
such  votes  may  be  given  by  the  court  upon  good  grounds  being 
shown  by  affidavit,  the  court  making  such  terms  as  it  thinks  right 
to  meet  such  case  (k) . 


In  the  last-named  case  the  court  refused  to  allow  a  petitioner  to  amend  his 
petition  by  striking  out  the  prayer  for  the  seat,  one  of  the  reasons  for  so 
refusing  being  that,  otherwise,  the  right  of  giving  recriminatory  evidence  would 
be  lost  to  the  respondent.  The  court  pointed  out  that  the  petitioner  might  give 
notice  to  the  respondent  of  his  intention  not  to  claim  the  seat,  so  as  to  enable 
the  latter  to  avoid  the  costs  of  meeting  such  a  claim  without,  on  the  other 
hand,  preventing  the  possibility  of  recriminatory  evidence  being  given.  Thus, 
it  is  submitted,  in  the  opinion  of  the  court  the  abandonment  of  the  claim  at 
the  trial  would  not  preclude  the  offering  of  such  evidence.  But  see  Gravesend 
Borough  Case  (1880),  3  O'M.  &  H.  81,  where  a  grave  doubt  was  expressed  by 
the  court  (Denman  and  Lopes,  JJ.)  as  to  whether,  when  the  claim  for  the  seat 
had  been  abandoned  (with  the  consent  of  the  respondent  and  of  the  court) 
the  respondent  might  proceed  with  the  recriminatory  case. 

(/)  Southampton  Borough  Case  (1869),  1  O'M.  &  H.  222,  225,  following 
Northallerton  Borough  Case  (1869),  iUd.,  167.  But  where  there  are  special  reasons 
making  it  desirable  to  take  the  scrutiny  before  the  recriminatory  case,  that 
may  be  done  {Stepney  Case  (1886),  4  O'M.  &  H.  34,  35 ;  West  Riding  Southern 
Division  Case  (1869),  1  O'M.  &  H.  213,  214;  Petersfield  Borough  Case  (1874), 
2  O'M.  &  H.  94,  95  ;  St.  George's  Division  Case  (1896),  5  O'M.  &  H.  89). 

(^f)  Norwich  Election  Petition  (1869),  19  L.  T.  615,  per  Martin,  B.,  at  pp. 
620,  621. 

(/))  Southampton  Borough  Case,  supra,  per  Willes,  J.,  at  pp.  225,  226 ;  West 
Riding  Southern  Division  Case  (1869),  ibid.,  213,  j^er  Martin,  B.,  at  pp.  215,  216  ; 
Taunton  Borough  Case  (1869),  ihid.,  181,  186.  Apparently,  also,  if  a  respon- 
dent fails  on  the  principal  case  and  succeeds  on  the  recriminatory  case,  he 
may  still  proceed  with  the  scrutiny  {Southampton  Borough  Case,  supra,  'per 
Willes,  J.,  at  pp.  225,  226). 

{i)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  43. 

(k)  Finshury  Central  Division  Case  (1892),  4  O'M.  &  H.  171,  173,  174. 
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885.  If  the  result  of  the  scrutiny  is  the  finding  of  an  equality  of 
votes  given  for  the  different  candidates  the  election  is  rendered 
void  (1). 

886.  The  register  is  conclusive  upon  all  tribunals  inquiring  into 
elections  as  to  the  qualification  of  voters  inserted  upon  it,  excepting 
only  persons  who  are  prohibited  from  voting  by  any  statute  or  by 
the  common  law  of  Parliament  (m). 

Votes  are  struck  off  when  the  voter  is  proved  to  have  been 
personated  (n),  or  to  have  been  bribed  (o),  or  treated  ( p),  or  unduly 

{1}  Cirencester  Division  Case  (1893),  4  O'M.  &  H.  194,  199. 

(m)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  79. 
The  provisoes  to  the  section  are  repealed  by  the  Ballot  Act,  1872  (35  &  36  Vict, 
c.  33),  Sched.  IV. ;  BaUot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  7  ;  StoweY.  Jolhje 
(1874),  L.  E.  9  C.  P.  734.  The  incapacitation  of  the  persons  excepted  is  not  that 
of  persons  who,  from  failure  in  the  incidents  or  elements  of  the  franchise,  could 
be  successfully  objected  to  on  the  revision  of  the  register,  but  that  of  persons 
who,  from  some  inherent  or,  for  the  time,  irremovable  quality  in  themselves, 
have  not,  owing  to  statutory  or  common  law  prohibition,  the  status  of  parlia- 
mentary electors  {Hid.,  per  Lord  Coleridge,  O.J.,  at  p.  750;  LoJidonderry  City 
Case  (1886),  4  O'M.  &  H.  96 ;  Pembroke  Boroughs  Case  (1901),  5  O'M.  &  H.  135). 

As  to  persons  personally  incapacitated  from  voting,  and  therefore  coming 
within  the  exception  constituted  by  the  proviso  in  s.  9  of  the  Ballot  Act,  1872 
(35  &  36  Vict.  c.  33),  see  p.  140,  ante. 

The  decision  of  Blackburn,  J. ,  in  the  Oldham  Borough  Case  ( 1 869 ),  1  O'M.  &  H. 
151,  at  p.  159,  that  the  votes'of  infants  and  aliens,  whose  names  had  been  admitted 
on  the  register,  could  not  be  struck  off  unless  an  objection  to  them  had  been 
first  taken  before  the  revising  barrister  (Parliamentary  Voters  Eegistration 
Act,  1843(6  &  7  Vict.  c.  18),  s.  98,  repealed  by  the  Ballot  Act,  1872  (35  &  36 
Vict.  c.  33),  Sched.  IV.)  is  not  now  law.  See  Re  Stepney  Election  Petition, 
Isaacson  v.  Durant  (1886),  17  Q.  B.  D.  54.  Where  an  alien  named  Peter  Sterckx 
carried  on  business  with  his  son,  who  was  not  an  alien,  under  the  name  of  Peter 
Sterckx  &  Son,  the  lease  of  the  business  premises  being  in  the  son's  name,  Joseph 
Peter  Sterckx,  commonly  called  Peter  Sterckx,  and  the  name  on  the  register  was 
Peter  Sterckx  of  the  said  premises,  the  son  having  voted,  the  court  held  the  vote 
good,  construing  the  position  to  be  that  the  overseers  had  placed  the  son's  name 
on  the  register,  as  that  position,  and  that  alone,  was  consistent  with  the  overseers 
having  done  their  duty,  the  father  being  an  alien  and,  consequently,  not  entitled 
to  vote  {Finshury  Central  Division  Case  (1892),  4  O'M.  &  H.  171,  172,  173). 

The  conclusiveness  of  the  register  does  not  extend  to  maintaining  the  vote  of 
a  person  who  is,  incorrectly,  registered  as  entitled  to  a  vote  in  two  separate 
divisions  of  a  borough,  in  respect  of  an  election  in  each  of  these  two  divisions. 
As  to  provisions  for  cases  of  double  entries  in  boroughs,  see  Eegistration  Act, 
1885  (48  &  49  Vict.  c.  15),  s.  5  ;  Eedistribution  of  Seats  Act,  1885  (48  &  49  Vict, 
c.  23),  s.  8  (3),  p.  234,  ante.  Where,  in  such  circumstances,  it  appears,  on  a 
scrutiny,  that  a  voter  has  voted  in  each  of  such  divisions,  if  he  has  done  so 
honestly  and  believing  that  he  was  entitled  to  do  so,  and  if  he  voted  first  in  that 
division  for  which  he  was  registered  in  respect  of  his  place  of  abode,  or  in  which 
his  abode  actually  is  if  he  is  not  registered  in  respect  of  his  abode  for  either 
division,  such  first  vote  will  be  held  good  but  the  second  will  be  disallowed 
{Stepney  Case  (1886),  4  O'M.  &  H.  34,  43 — 49  ;  Finshury  Central  Division  Case, 
supra,  at  pp.  174,  175). 

(n)  Oldham  Borough  Case  (1869),  1  O'M.  &  H.  151,  152;  Gloucester  Borough 
Case  (1873),  2  O'M.  &  H.  59,  64 ;  Finshury  Central  Division  Case,  supra.  Per- 
sonation, to  be  an  offence,  must  be  committed  corruptly  {Stepney  Case,  supra; 
Oldham  Borough  Case,  supra,  at  p.  152  ;  Gloucester  Borough  Case,  supra,  at 
p.  64).  If  a  person  has  been  passing  under  a  name  which  is  not  his  real  name, 
and  is  placed  on  the  register  in  such  name  by  the  overseers,  he  does  not 
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(o),  {p).  For  notes  (o)  and  {p),  see  next  page. 
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Sect.  1.     influenced  (q),  or  on  the  ground  of  the  voter  having  been  retained, 
In  Parlia-    hired,  or  employed  for  all  or  any  of  the  purposes  of  the  election,  for 
mentary     reward,  by  or  on  behalf  of  any  candidate  at  such  election  as  agent. 
Elections,    canvasser,  clerk,  messenger,  or  in  other  like  employment,  during  the 
election  or  during  the  preceding  six  months  (?•)• 

887.  Where  a  person  who  has  been  a  candidate  at  an  election, 
on  the  trial  of  a  petition  claiming  the  seat  for  any  person  in  respect 
of  that  election,  is  proved  to  have  been  guilty,  whether  by 
himself  or  by  anybody  on  his  behalf,  of  bribery,  treating,  or  undue 
influence  with  regard  to  any  person  who  voted  at  such  election,  one 
vote  is,  on  a  scrutiny,  to  be  struck  off  for  each  such  voter  from  the 
number  of  votes  given  to  such  candidate  (s). 


commit  the  offence  of  personation  by  voting  in  such  name  {B.  v.  Fox  (1887), 
16  Cox,  C.  C.  166).  A  misdescription,  whether  of  name  or  of  place,  does  not 
invalidate  the  vote  of  the  person  so  misdescribed,  if  he  is  the  person  whom 
the  overseers  intended  to  place  on  the  register  {Oldham  Borough  Case  (1869), 
1  O'M.  &  H.  151,  153,  154 ;  Finshury  Central  Division  Case  (1892),  4  O'M. 
&  H.  175,  176).  Similarly,  where,  through  a  mistake  of  a  polling  clerk,  a  ballot 
paper  with  a  wrong  number  has  been  received  by  an  elector  his  vote  is  not 
invalidated  (Cirencester  Division  Case  (1893),  4  O'M.  &  H.  194).  A  vote  may  be 
struck  off  on  the  ground  of  personation  on  the  mere  evidence  of  the  person  whose 
vote  it  purported  to  be  that  he  had  not  voted  (Finshury  Central  Division  Case, 
supra). 

(o)  Southampton  Borough  Case  (1869),  1  O'M.  &  H.  222,  224;  Bradford 
Borough  Case  (1869),  iUd.,  35,  40. 

(_p)  Westbury  Borough  Case  (1869),  1  O'M.  &  H.  47,50;  Wallingford  Borough 
Case  (1869),  ihid.,  67,  59  ;  Bradford  Borough  Case,  supra. 

[q)  Oldham  Borough  Case  1869,  1  O'M.  &  H.  151,  161 ;  Bradford  Borough 
Case,  supra.  In  the  former  case,  on  its  being  proved  that  a  voter  had  voted 
contrary  to  his  intention,  in  consequence  of  his  employer's  son  having  told 
him  that  if  he  voted  as  he  had  originally  intended  he  must  stand  the  conse- 
quences, which  he  understood  to  mean  dismissal,  the  vote  was,  on  a  scrutiny, 
struck  off.  In  reply  to  an  application  that  it  should  be  added  to  the  poll  of  the 
candidate  for  whom  the  voter  had  originally  intended  to  vote,  Blackbukn,  J., 
said  that  he  had  no  power  to  order  the  vote  to  be  so  added. 

(r)  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  11  ; 
Gloucester  Borough  Case  (1873),  2  O'M.  &  H.  59,  62. 

(s)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  25  ;  Malcolm  v.  Parry  (1874), 
L.  E.  9  C.  P.  610.  It  is  not  yet  decided  whether  the  section,  in  order  to  be 
applicable,  connotes  a  corrupt  state  of  mind  in  the  voter  whom  the  candidate 
has  bribed.  It  has  been  so  interpreted  (Malcolm  v.  Parry,  supra,  by  Lord  OoLE- 
EIDGE,  C.J.,  and  Brett,  J.,  but  their  interpretation  of  the  section  was  doubted 
by  Geove,  J.,  in  the  same  case).  It  is  worthy  of  note,  as  was  pointed  out  by 
Geove,  J.,  that  if  the  interpretation  is  correct,  the  section  seems  hardly 
necessary  in  view  of  this  provision  of  Sched.  I.,  Part  I.,  r.  41.  As  against  this 
interpretation  it  may  also  be  observed  that  treating  and  undue  influence  are 
similarly  mentioned  in  the  section. 

An  interpretation  like  that  given  by  Lord  Coleridge,  O.J.,  and  Brett,  J., 
was  given  by  Fitzgerald,  B.,  in  Ireland  (Down  County  Case  (1880),  3  O'M.  &  H. 
115).  The  question  seems,  really,  to  resolve  itself  into  one  as  to  whether  the  section 
is  meant  to  penalise  a  candidate  who  has  been  guilty  of  any  of  the  practices 
specified  in  it,  or  merely  to  provide  a  rough  and  ready  method  of  striking  off, 
from  his  poll,  votes  obtained  through  such  practices,  which  were  already,  in  law, 
void.  Fitzgerald,  B.,  whose  statement,  however,  was  perhaps  somewhat 
incidental  to  the  point  which  he  was  deciding,  clearly  interprets  it  in  the  latter 
sense.  Probably,  then,  the  more  reasonable  interpretation  of  the  section  is  that 
which  has  the  more  judicial  authority,  that  it  provides  a  readier  way  which  does 
not  involve  a  disclosm-e  of  ballot  papers,  of  knocking  off  from  the  poll  of  that 
candidate  against  whom  such  practices  are  proved  votes  corresponding  to  the 


Method  of 
striking  ofE. 


Part  VI. — Petitions. 


457 


Similarly,  a  vote  will  be  struck  off  where  any  person  who  had  Sect.  i. 

been,  for  the  purposes  of  such  election,  retained  or  employed,  for  In  Parlia- 

reward,  as  agent,  clerk,  messenger,  or  in  any  other  employment,  by  mentary 

such  candidate  or  on  his  behalf,  is  proved  to  have  voted  at  such  Elections, 
election  {a). 


voters  who  have  been,  on,  at  least,  prima  facie  evidence,  influenced  by  these 
practices. 

(a)  Ballot  Act,  1872  (35  &  36  Yict.  c.  33),  s.  25.  But  if  the  work  is  of  a  kind 
that  can  be  done  simultaneously  for  both  sides  and  does  not  imply  personal 
service,  e.g.,  that  of  bill-posting  contractor,  the  section,  seemingly,  does  not 
necessarily  apply  {Finshury  Central  Division  Case  (1892),  4  O'M.  &  H.  171, 
per  Cave,  J.,  at  p.  177).  In  that  case  the  question  arose  on  an  objection  to 
the  votes  themselves  of  people  alleged  to  have  been  so  employed,  it  being 
contended  that  their  votes  were  invalid,  so  that  it  involved  the  construction 
of  the  Representation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  11,  rather 
than  that  of  s.  25  of  the  Ballot  Act,  1872  (35  &  36  Vict.  c.  33).  Vaughan 
Williams,  J.,  who  agreed  with  the  decision  of  Cave,  J.,  pointed  out  that  the 
former  section  applied  only  to  agents,  canvassers,  clerks,  messengers,  or  people 
"  in  other  like  employment " ;  he  considered  that  it  applied  only  to  employments 
ejusdem  generis  with  those  particularly  specified,  and  he  thought  that  the  employ- 
ment of  a  bill-poster  was  not  of  the  same  kind  {ibid.).  It  will  be  observed  that  the 
Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  25,  does  not  contain  the  word  "  like."  But 
it  has  been  held  that  the  omission  of  the  word  "  like  "  does  not  differentiate  the 
section  from  s.  11  of  the  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict, 
c.  102),  and  that  the  employment  must  be  of  the  class  which  is  specified  in  the 
section  (Down  County  Case  (1880),  3  O'M.  &  H.  115,  118, 119).  In  that  case  there 
was  a  question  of  the  employment  of  fly-drivers  for  the  purpose  of  conveying 
canvassers  on  the  day  before  the  election  and  for  taking  voters  to  the  poll  on  the 
day  of  the  election.  It  was  held  that  the  applicability  of  the  section  was  quite 
independent  of  any  question  as  to  whether  such  people  were  being  employed  in 
the  way  of  their  ordinary  calling  or  in  a  way  which  was  not  part  of  their  ordinary 
calling  {ibid.,  at  pp.  119,  120, 121).  If  the  section  were  applicable  it  would  have 
this  effect,  that  the  court  would  strike  a  vote  off  each  side,  thus,  knowingly, 
reducing  the  poll  on  one  side  or  the  other  by  a  vote  which  had  never  been  received 
and  deaUng  with  two  votes  in  respect  of  one  voter,  both  which  things  seem  to 
be  in  disagreement  with  the  spirit  of  the  section.  This  result,  apparently,  must 
happen  if  any  actual  voter  should  have  been  employed  as  a  messenger  for  the 
purposes  of  the  election  at  different  periods  by  each  candidate  and  if  s.  25  of 
the  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  is  applicable.  Yet  to  allow  his  vote 
to  stand  would  seem  to  be  contrary  to  s.  11  of  the  Eepresentation  of  the  People 
Act,  1867  (30  &  31  Vict.  c.  102).  Possibly  the  course  would  be  adopted  of 
dealing  with  his  vote  under  the  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  L, 
Part  I.,  r.  41,  ascertaining  for  which  candidate  it  had  been  given  and  striking  it 
off  that  candidate's  poll.  See  Southampton  Borough  Case  (1869),  1  O'M.  &  H. 
222,  225,  where  a  cabman,  whose  cab  had  been  hired  for  the  whole  day  on  the 
poUing  day,  was  held  by  Willes,  J.,  not  to  come  within  the  Eepresentation  of 
the  People  Act,  1867  (30  &  31  Vict.  c.  102).  See  also  judgment  of  Martin.  B.,  in 
the  Cheltenham  Case  (1869),  Printed  Judgments,  p.  51  ;  and  the  Finsbury  Central 
Division  Case,  supra,  where  a  voter,  who  lived  at  a  board  school  with  his  wife, 
a  schoolmistress,  was  paid  for  cleaning  and  preparing  the  schoolroom  for  a 
meeting  for  one  of  the  candidates ;  the  court  held  that  s.  1 1  did  not  apply,  and 
that  his  vote  was  good.  But  the  section  applies  equally  where  the  disqualifying 
employment  is  given  to  the  voter's  children,  he  receiving  the  wages  {Stepney 
Case  (1886),  4  O'M.  &H  34,  38,  39,  following  Southampton  Borough  Case,  supra. 
As  to  disqualification  of  electors  employed  for  the  purposes  of  an  election, 
see  further  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict, 
c.  51),  Sched.  I.,  Parti.  (7),  and  the  Eedistribution  of  Seats  Act,  1885  (48  &  49 
Vict.  c.  23),  s.  15,  and  p.  268,  ante.  It  is  noticeable  that  s.  25  of  the  Ballot  Act. 
1872  (35  &  36  Viqt.  c.  33),  does  not  express  any  limitation  of  the  period 
employment  within  which  will  incapacitate  from  voting ;  where  the  employment 
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888.  In  order  to  prove  the  validity  of  a  vote  given  by  a  foreigner 
who  states  that  he  has  been  naturalised  the  certificate  of  his 
naturalisation,  or  a  certified  copy  thereof  (b),  must  be  produced,  and 
his  own  mere  statement,  in  evidence,  that  he  has  been  naturalised 
is  insufficient  (c). 

889.  Votes  given  for  a  candidate  who  is  disqualified,  with  know- 
ledge of  the  disqualification  or  of  the  facts  constituting  it  {d),  or 
after  due  notice  of  such  disqualification  has  been  given  (e),  may  be 
struck  off  on  a  scrutiny  (/  ). 

890.  Votes  may  also  be  struck  off  on  a  scrutiny  when  the  ballot 
paper  on  which  they  are  recorded  has  not  on  its  back  the  official 
mark  or  on  which  votes  are  given  to  more  candidates  than  the  voter 
is  entitled  to  vote  for,  or  on  which  anything,  except  the  number 
which  each  ballot  paper  must  bear  printed  on  the  back  thereof,  is 
written  or  marked  whereby  the  voter  can  be  identified  (^f),  or  which 
is  unmarked  or  is  void  for  uncertainty  (h). 

891.  A  recount  is  not  granted  as  of  right,  but  on  evidence  of 
good  grounds  for  believing  that  there  has  been  a  mistake  on  the 
part  of  the  returning  officer  the  court  will  make  an  order  for  a 
recount  (i).    The  application  ought  to  be  made  at  an  early  stage  of 


took  place  within  a  period  when  the  employer  was  a  candidate  within  the 
meaning  of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47 
Vict.  c.  51),  s.  63  (see  pp.  263,  265,  awie),  the  section  was  held  to  apply  (Stepney 
Case  (1886),  4  O'M.  &  H.  34,  per  Denman,  J.,  at  p.  38). 

(6)  Naturalization  Act,  1870  (33  &  34  Vict.  c.  14),  s.  12  (2).  See  title  Aliens, 
Vol.  I.,  p.  318. 

(c)  Finslury  Central  Division  Case  (1892),  4  O'M.  &  H.  171,  172. 

(d)  Beresford-Hope  v.  Sandhurst  {Lady)  (1889),  23  Q.  B.  D.  79,  84,  0.  A, 

(e)  Tipperary  County  Case  (1875),  3  O'M.  &  H.  19,  36,  37,  43,  46 ;  Trench  v. 
Nolan  (1872),  6  I.  E.  C.  L.  464. 

(/)  HoUsy.  Morey,  [1904]  1  K.  B.  74,  78.  It  is  doubtful  if  counsel  may  be 
beard  on  bebalf  of  voters  whose  votes  are  struck  off  {Malcolm  v.  Parry  (1874), 
L.  E.  9  0.  P.  610,  614),  but  be  was  in  that  case  heard  as  a  matter  of  grace, 
the  petitioner's  counsel  not  objecting. 

{g)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  2  ;  Wigtown  District  Burgh  Case, 
(1874),  2  O'M.  &  H.  215  ;  Stepney  Case  (1886),  4  O'M.  &  H.  34,  37,  38.  _  But 
where  ballot  papers  bear  marks  on  the  backs  otber  than  those  of  the  printed 
numbers,  if  there  is  notbing  to  indicate  that  the  voters  might  be  identified 
thereby,  the  votes  will  stand  ( Wigtown  District  Burgh  Case,  supra,  at  p.  222 ; 
Buckrose  Division  Case  (1886),  4  O'M.  &  H.  110,  111).  But  a  cross  upon  the 
back  opposite  a  candidate's  name  is  not  a  compliance  witb  the  Ballot  Act,  and 
the  vote  does  not  count  {ibid.).  A  circle  instead  of  a  cross  caused  tbe  vote  to 
be  struck  off  in  the  Wigtotvii  District  Burgh  Case,  supra,  at  p.  221,  and  in  the 
Stepney  Case,  supra,  at  pp.  37,  38  ;  but  in  tbe  Biickrose  Division  Case,  supra,  at 
p.  112,  the  vote  was  beld  good,  the  ratio  decidendi  given  by  Pollock,  B.  being 
how  much  the  mark  differed  from  a  cross,  whicb  might  be  an  indication  as  to 
whether  it  was  the  result  of  design  or  of  mere  clumsiness.  And  see  Cirencester 
Division  Case  (1893),  4  O'M.  &  H.  194,  196,  197,  where  the  court  beld  that  any 
mark  clearly  indicating  the  voter's  intention  ought  to  be  counted,  and  the 
opinion  was  expressed  that  some  earlier  cases  bad  been  too  exacting. 

(h)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  36 ;  Wigtoivn 
District  Burgh  Case,  supra,  at  p.  221  ;  Berwick-upon-Tweed  Borough  Case  (1880), 
3  O'M.  &  H.  178,  182;  Stepney  Case,  supra,  at  p.  37;  Buckrose  Division  Case, 
supra,  at  p.  111. 

{i)  Stepney  Case,  supra,  at  pp.  50,  51. 
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the  trial  (k).  If  there  are  more  than  two  candidates  for  more  than 
one  seat  and  a  petition  is  presented  against  one,  claiming  as  against 
him  a  recount  and  seat,  it  is  not  necessary  for  the  petitioner  to 
claim  a  general  recount,  i.e.,  as  regards  the  other  candidate  or 
candidates  as  well ;  on  the  recount  against  the  respondent  resulting 
in  the  petitioner's  favour,  he  becomes  entitled  to  the  respondent's 
seat  (l) . 

892.  If  it  appears  to  the  election  court,  on  the  trial  of  an  election  Questions  of 
petition,  that  any  question  of  law  as  to  the  admissibility  of  evidence  l^^- 
or  otherwise  requires  further  consideration  by  the  High  Court,  the 
court  has  power  to  postpone  the  granting  of  a  certificate  till  after 
the  determination  of  such  question  by  the  Divisional  Court  (m), 
and,  for  this  purpose,  to  reserve  any  such  question  in  like  manner  as 
questions  are  usually  reserved  by  a  judge  on  a  trial  at  Nisi  Prius  (n). 

The  procedure  followed  by  the  judges  in  reserving  a  question  of  Procedure, 
law  is  to  state  a  special  case  to  the  Divisional  Court  (n). 

The  election  court  will  not  reserve  a  point  about  which  the  court 
entertains  no  doubt,  though  application  be  made  to  reserve  it  (o). 

A  point  of  law  may  not  be  reserved  unless  it  be  one  which  would 
affect  the  whole  result  of  the  trial  of  the  petition  (p). 


Sect.  1. 

In  Parlia- 
mentary 
Elections. 


(k)  Stepney  Case  (1886),  4  O'M.  &  H.  34,  50,  51. 

(l)  Monhsiuell  {Lord)  v.  Thompson,  [1898]  1  Q.  B.  479  (a  municipal  case). 
Qu(Bre,  -whether  in  such  a  case  it  is  open  to  the  respondent,  except  by 
petition  against  the  other  saccessful  candidate  or  candidates,  to  claim  a  recount 
against  him  or  them.  See  judgments  of  Hawkins  and  Channell,  JJ.,  iUd., 
at  pp.  484,  485,  486.  It  is  submitted  that  it  is  not  open  to  the  respondent  to  do 
so,  on  the  ground  that  it  would  be  a  questioning  of  the  election  or  return  of 
such  candidate  or  candidates  and  so  could  only  be  effected  by  a  petition. 

(m)  Judicature  Act,  1881  (44  &  45  Vict.  c.  68),  s.  14  ;  R.  S.C.,  Ord.  59,  r.  1  (b). 

[n)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  12;  Bristol 
Borough  Case  (1870),  2  O'M.  &  H.  27,  29 ;  Drogheda  Borough  Case  (1874), 
iiid.,  201,  203  ;  Tipperary  County  Case  (1875),  3  O'M.  &  H.  19,  41  ;  Stepnei/ 
Case  (1886),  4  O'M.  &  H.  34,  36.  But  where  judges  decide  a  point,  the  fact 
of  its  being  a  difficult  one  does  not  make  it  a  necessary  practice  that  they 
should,  on  the  application  of  one  of  the  parties,  reserve  it  for  the  Divisional 
Court  {Be  Thornbury  Division  of  Gloucestershire  Election  Petition,  Ackers  v. 
Howard  (1886),  16  Q.  B.  D.  739,  per  Lord  Coleridge,  C.J.,  at  p.  740).  In  an 
Irish  case,  where  the  judges  had  given  their  decision  on  a  point  before  the  appli- 
cation to  reserve  it  was  made,  they  refused  the  application  on  that  ground,  and 
also  on  the  ground  that  one  of  them  was  a  member  of  the  Court  of  Common 
Pleas,  which  would  have  had  to  determine  the  point,  if  reserved  {Londonderry 
City  Case  (1886),  4  O'M.  &  H.  96,  per  O'Brien,  J.,  at  p.  103).  In  the  Drogheda 
Borough  Case,  supra,  where  a  point  had  been  stated  to  the  Irish  Court  of 
Common  Pleas,  which  was  equally  divided  upon  it,  Barry,  J.,  who  had  tried 
the  petition,  declined  to  say  that  he  was  satisfied  that  the  election  was  void,  and 
gave  judgment  for  the  respondent,  following  what  was  said  by  Martin,  B., 
in  his  judgment  in  Warrington  Bwough  Case  (1869),  1  O'M.  &  H.  42,  44  (see 
note  (r)  on  p.  460,  post).  In  the  Bristol  Borough  Case,  supra,  Bramwell,  B.,  in 
reserving  a  point  of  law,  gave  leave  to  coimsel  to  make  to  him  at  chambers 
any  suggestions  which  they  might  think  fit  upon  the  case  before  it  should  be 
finally  settled  for  stating. 

(o)  Horsham  Borough  Case  (1876),  3  O'M.  &  H.  52,  56 ;  Doiun  County  Case 
(1880),  3  O'M.  &  H.  115,  120;  Buckrose  Division  Case  (1886),  4  O'M.  &  H.  110, 
114. 

(p)  Taunton  Borough  Case  (1874),  2  O'M.  &  H.  66,  per  Grove,  J.,  at  p.  71  ; 
Be  Stepney  Election  Petition,  Isaacson  v.  Durant  (1886),  17  Q.  B.  D.  54,  per 
Lord  Coleridge,  C.J.,  p.  55. 
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Where  a  point  of  law  is  reserved  an  appeal  lies  from  the  decision 
upon  it,  with  special  leave  of  the  Divisional  Court,  to  the  Court  of 
Appeal,  whose  decision  is  final  and  conclusive  (q). 

893.  Before  upsetting  an  election  the  court  ought  to  be  satisfied 
beyond  all  doubt  that  the  election  is  void  (r). 

Sub-Sect.  6. — Judgment  and  its  Effect. 

894.  At  the  conclusion  of  the  trial  the  judges  who  try  the 
petition  determine  whether  the  member  whose  return  or  election  is 
complained  of,  or  any  and  what  other  person,  was  duly  returned 
or  elected,  or  whether  the  election  was  void  (s).  They  forthwith 
certify  their  determination  to  the  Speaker  in  writing  by  a  certificate 
under  the  hands  of  both  judges.  If  they  differ  as  to  whether  the 
member  whose  return  or  election  is  complained  of  was  duly 
returned  or  elected,  they  certify  that  difference,  and  the  member 
is  deemed  to  be  duly  elected  or  returned.  If  they  determine 
that  the  member  was  not  duly  elected  or  returned,  but  differ  as  to 
the  rest  of  the  determination,  they  certify  that  difference  and  the 
election  is  deemed  void.  The  determination  is,  upon  such  certificate 
being  given,  final  to  all  intents  and  purposes  {t). 

(q)  Taunton  Borough  Case  (1874),  2  O'M,  &  H.  66,  per  Grove,  J.,  at  p.  71  ;  Be 
Stepney  Election  Petition,  Isaacson  v.  Durant  (1886),  17  Q,.  B.  D.  54,  per  Lord 
Coleridge,  O.J.,  at  p.  55  ;  Judicature  Act,  1881  (44  &  45  Vict.  c.  68),  s.  14.  It 
is  submitted  that  s.  1  (5)  of  the  Judicature  (Procedure)  Act,  1894  (57  &  58  Vict, 
c.  16),  does  not  apply  to  such  decisions  on  appeal  from  the  Divisional  Court,  and 
that,  in  order  that  the  appeal  may  lie,  the  leave  must  be  given  by  the  Divisional 
Court,  and  that,  unless  such  leave  have  been  given,  the  Court  of  Appeal  has  no 
jurisdiction  to  entertain  such  appeal  {McHarg  v.  Universal  Stock  Exchange,  [1895] 
2  a.  B.  81,  83  ;  Wynne-Finch  v.  Chaytor  (1903),  19  T.  L.  E.  631,  632 ;  and  see 
Unwin  v.  McMtdlen,  [1891]  1  Q.  B.  694,  699,  C.  A.  ;  Shaw  v.  Beckitt,  [1893]  2 
Q.  B.  59,  C.  A.).  Where,  on  the  argument  before  the  Divisional  Court  of  a 
question  of  law  reserved  by  a  commissioner  on  the  trial  of  a  municipal  election 
petition,  the  respondent  claimed  the  right  to  begin  and  the  petitioner  opposed 
the  claim,  the  court  were  of  opinion  that  the  respondent  should  begin  (^e 
Gloucester  Municipal  Election  Petition,  1900,  Ford  v.  Newth,  [1901]  1  K.  B.  683, 
686).  In  Be  Stepriey  Election  Petition,  Isaacson  v.  Durant,  supra,  on  the 
argument  of  a  question  of  law  reserved  by  judges  trying  a  parliamentary 
election  petition,  the  point  as  to  the  right  to  begin  appears  not  to  have  been  in 
dispute,  but  the  respondent  appears  in  fact  to  have  begun.  But  in  Be  Thornbury 
Division  of  Gloucestershire  Election  Petition,  Ackers  v.  Hoiuard  (1886),  16  Q.  B.  D. 
739,  where  also  this  point  seems  not  to  have  been  in  dispute,  the  petitioner 
appears  in  fact  to  have  begun. 

(r)  Warrington  Borough  Case  (1869),  1  O'M.  &  H.  42,  per  Martin,  B.,  p.  44, 
following  a  statement  of  Willes,  J.,  in  the  Lichfield  Borough  Case  (1869),  1 
O'M.  &  H.  22,  not  reported  on  this  point. 

(s)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  11  (13). 

[t)  Ibid. ;  Parliamentary  Elections  and  Corrupt  Practices  Act,  1879  (42  &  43 
Vict.  c.  75),  s.  2  ;  Waygoody.  James  (1869),  L.  E.  4  C.  P.  361.  Thus,  a  petition 
may  not  be  presented  against  the  election  of  a  petitioner  who  has  been  declared 
on  a  petition  complaining  of  such  election  to  have  been  duly  elected,  even 
though  no  recriminatory  case  had  been  raised,  or,  having  been  raised,  had  not 
been  gone  into,  by  the  respondent  at  the  hearing.  But  if  collusion  between  the 
respondent  and  such  successful  petitioner  were  shown,  it  might  be  competent 
for  the  House  of  Commons  to  order  a  second  investigation,  though  it  might  not 
be  within  the  competency  of  the  court  to  do  so  {per  Willes,  J.,  at  p.  369  ;  per 
Brett,  J.,  at  p.  373) ;  but  Brett,  J.,  thought  that  the  judgment,  being  a  judg- 
ment in  rem,  might  not  be  final,  if  obtained  by  fraud  and  deception  of  the 
court. 
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895.  On  the  hearing  of  parliamentary  election  petitions  it  is  the 
practice  for  the  judges,  in  giving  judgment,  to  give  the  reasons  on 
which  the  judgment  is  founded  (a). 

If  the  judges  differ  on  a  matter  which  constitutes  a  subject  of 
report  (b)  to  the  Speaker,  they  certify  that  difference,  and  they  make 
no  report  upon  such  matter  (c). 

896.  At  the  time  of  making  their  report  to  the  Speaker  the  Special 
judges  may  also  make  a  special  report  to  him  as  to  any  matters  report, 
arising  in  the  course  of  the  trial,  an  account  of  which,  in  their 
judgment,  ought  to  be  submitted  to  the  House  of  Commons  (ci). 

The  House  of  Commons  may  make  any  order,  in  respect  of  such 
special  report,  which  they  may  think  proper  (e). 

897.  Where  a  charge  is  made  in  an  election  petition  of  any  Matters  to  be 
corrupt  or  illegal  practice  having  been  committed  at  the  election  in  reported, 
question,  the  judges  must,  in  addition  to  their  certificate  and  at  the 

time  of  the  making  thereof,  report  in  writing  to  the  Speaker : — 

(1)  Whether  any  corrupt  or  illegal  practice  has  or  has  not  been 
proved  to  have  been  committed  by  or  with  the  knowledge  and 
consent  of  any  candidate  at  such  election,  and  the  nature  of  such 
corrupt  or  illegal  practice  (/ ) ; 

(2)  The  names  of  all  persons,  if  any,  who  have  been  proved  at 
the  trial  to  have  been  guilty  of  any  corrupt  or  illegal  practice  (g) ; 

(3)  Whether  corrupt  or  illegal  practices  have  extensively 
prevailed  at  such  election,  or  whether  there  is  reason  to  believe  that 
corrupt  or  illegal  practices  have  so  prevailed  (h) ; 


(a)  Ipswich  Borough  Case  (1886),  4  O'M.  &  H.  20,  21,  per  Denman,  J.; 
Norwich  Borough  Case  (1886),  ihid.,  84,  90.  If  the  judges  differ  in  their  judg- 
ment upon  the  issue  it  is  the  practice  for  the  junior  judge  to  give  his  judgment 
first  {Great  Yarmouth  Borough  Case  (1906),  5  O'M.  &  H.  176,  178). 

(6)  See  p.  460,  ante. 

(c)  Parliamentary  Elections  and  Corrupt  Practices  Act,  1879  (42  &  43  Yict. 
c.  75),  s,  2;  Montgomery  Boroughs  Case  (1892),  4  O'M.  &  H.  167,  170. 
{d)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  11  (15). 
(e)  Ibid.,  s.  14. 

(/)  Ibid.,  s.  11  (14)  (a) ;  Corrupt  and  Illegal  Practices  Prevention  Act,  1883 
(46  &  47  Vict.  C.-51),  s.  U. 

{g)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  11  (14)  (b) ; 
Corrupt  and  lUegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  il. 

(h)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  11  (14)  (c)  ; 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  11. 
In  making  their  report  the  judges  are  confined  to  the  evidence  which  has  been 
given  before  them ;  see  p.  444,  ante.  Where  the  election  court  came  to  the 
conclusion  that  corrupt  practices  had  extensively  prevailed,  the  judges  stated 
that,  in  view  of  the  probability  of  an  election  commission  following  their 
certificate,  they  would  not  report  the  names  of  the  persons  proved  to  have 
been  guilty  of  corrupt  practices,  unless  the  House  should  require  them  to  be 
reported  {Heyivood  v.  Dodson  (1880),  44  L.  T.  285,  287).  But  the  Parliamentary 
Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  11  (14),  seems  to  be  peremptory 
as  regards  the  election  court  reporting  such  names.  It  is  submitted  that, 
in  view  of  that  sub-section  and  of  the  fact  that  it  is  in  the  same  Act  that 
provision  is  made  (s.  15)  for  the  appointing  of  an  election  commission  in  con- 
sequence of  the  report  of  the  election  court,  the  obligation  upon  the  coui't 
to  report  the  names  of  the  persons  proved  to  have  been  guilty  of  corrupt 
practices  is  not  removed  by  the  probability  of  an  election  commission  being 
appointed  to  inquire. 
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(4)  Whether  any  candidate  at  such  election  has  been  guilty  by 
his  agents  of  any  corrupt  or  illegal  practice  in  reference  thereto  (i) ; 
and  if  any  persons  are  reported  to  have  been  guilty  of  any  corrupt 
or  illegal  practice  the  judges  are,  further,  to  report 

(5)  Whether  those  persons  have  or  have  not  been  furnished  with 
certificates  of  indemnity  (k) ;  and  such  report  must  be  laid  before 
the  Attorney-General  with  a  view  to  his  instituting  or  directing  a 
prosecution  against  such  persons  as  have  not  received  certificates 
of  indemnity,  if  the  evidence  should,  in  the  opinion  of  the  Attorney- 
General,  be  sufficient  to  support  a  prosecution  (I). 

898.  Before  any  person  who  is  neither  a  party  to  an  election 
to  be  reported  petition  nor  a  candidate  on  whose  behalf  the  seat  is  claimed  therebv 

"to  SlciYQ  .  T  .  *^ 

opportunity  is  reported  by  the  election  court  to  have  been  guilty  of  any  corrupt 
or  illegal  practice,  the  court  must  cause  notice  to  be  given  to  such 
person,  and,  if  he  appears  in  pursuance  thereof,  the  court  is  to  give 
him  an  opportunity  of  being  heard  by  himself  and  of  calling 
evidence  in  his  defence  to  show  why  he  should  not  be  so 
reported  (m) . 

899.  The  report  of  the  judges  is  not,  like  their  certificate,  final 
and  conclusive  as  to  the  matters  contained  in  it  (n). 

When  the  judges  have  given  their  judgment  and  have  signed  and 
delivered  from  their  hands  the  certificate  which  they  make  to  the 
Speaker  the  petition  is  concluded,  and  is,  therefore,  no  longer 
affected  by  any  event  which  may  happen  during  the  time  which 
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(i)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
ss.  5,  11. 

(k)  Ibid.,  s.  60. 
(l)  Ibid. 

(m)  Ibid.,  s.  38  (1).  If  tlie  person  on  whom  sucli  notice  is  served  is  desirous 
to  appear  and  show  cause  against  being  reported,  lie  can  only  be  heard  in 
person ;  counsel  or  solicitor  may  not  be  heard  on  his  behalf  {B.  v.  Mansel  Jones 
(1889),  23  Q.  B.  D.  29).  This  case  must  be  taken  to  overrule  the  decision  of 
Denman  and  Cave,  JJ.,  in  the  Ipswich  Election  Petition  (1886),  cited  in  the  argu- 
ment on  the  trial  of  B.  v.  Mansel  Jones,  supra.  Blackburn,  J.,  in  the  Bewdley 
Borough  Case  (1869),  1  O'M.  &  H.  174,  176,  was  of  opinion  that  a  person 
who  had  received  notice  in  consequence  of  charges  of  bribery  being  proved 
against  him  was  entitled  to  be  heard  by  counsel.  But  this  opinion  was  given 
upon  s.  45  (now  repealed)  of  the  Parliamentary  Elections  Act,  1868  (31  &  32 
Vict.  c.  125),  which  did  not  contain  the  words  "  by  himself."  Notwithstanding 
the  decision  in  B.  v.  Mansel  Jones,  supra,  election  courts  have  exercised  a  dis- 
cretion of  allowing  persons  so  showing  cause  to  appear  by  counsel ;  see  Hexham 
Case  (1892),  Day,  78  ;  Bochester  Case  (1892),  ibid.;  Worcester  Borough  0086(1906), 
5  O'M.  &  H.  214,  215,  where  the  court  heard  counsel  on  behalf  of  a  person 
charged  with  corrupt  practices,  and  also  a  solicitor  on  behalf  of  other  persons. 
It  is  submitted,  however,  that  it  was  decided  by  all  three  judges  in  B.  v. 
Mansel  Jones,  supra,  at  pp.  34,  35,  that  the  election  court  had  no  discretion 
to  hear  counsel  on  behalf  of  such  persons. 

(?i)  Stevetis  V.  Tillett  (1870),  L.  E.  6  C.  P.  147.  In  this  case,  where  the 
judge,  on  the  trial  of  a  previous  election  petition,  had  reported  that,  in  his 
opinion,  the  election  had  been  perfectly  purely  conducted  on  the  part  of  the  then 
petitioner,  it  was  held  that,  notwithstanding  such  report,  on  a  petition 
against  him  in  respect  of  a  subsequent  election,  charges  of  corruption  con- 
nected with  the  former  election,  which  had  since  become  known,  might  be 
gone  into  {Oravesend  Borough  Case  (1880),  3  O'M.  &  H.  81,  per  Lopes,  J.,  at 
p.  82). 
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intervenes  between  the  moment  when  they  have  finally  parted  with     Sect.  i. 
their  certificate  from  their  hands  and  the  moment  when  it  reaches    In  Parlia- 
the  hands  of  the  Speaker,  though  such  event  be  one  which,  if  it  mentary 
had  happened  earlier,  would  have  caused  the  petition  to  abate  or  Elections, 
drop  (o). 

900.  The  House  of  Commons,  on   being  informed    by  the  Action  by 
Speaker  of  the  judges'  certificate  and  their  report  or  reports  (if  House  of 
any),  orders  the  same  to  be  entered  in  the  journals  and  gives  the  '^^"^'^o^^- 
necessary  directions  for  confirming  or  altering  the  return  or  for 
issuing  a  writ  for  a  new  election,  or  for  carrying  the  determination 

into  execution  as  circumstances  may  require  (p).  Where  the 
judges  make  a  special  report  the  House  of  Commons  may 
make  such  order  in  respect  of  such  special  report  as  it  thinks 
proper  (g). 

901.  Where  on  the  hearing  of  an  election  petition  it  is  Liability  of 
determined  that  any  person  was  entitled  to  have  been  returned,  if  returning 
the  returning  officer  shall   have  wilfully  refused,  neglected  or  f^fy  n^giect- 
delayed  duly  to  return  such  person,  the  person  so  aggrieved  may  ing  to  make 
sue  the  returning  officer  in  the  High  Court  of  Justice,  and  recover  return, 
double  the  damages  which  he  has  sustained,  together  with  full 

costs  of  the  suit.  But  the  suit  must  be  instituted  within  one  year  (r) 
after  the  commission  of  the  act  on  which  it  is  founded,  or 
within  six  months  of  the  conclusion  of  the  trial  of  the  election 
petition  (s). 

Sub-Sect.  7. — Election  Gommisaioners. 

902.  Where  both  Houses  of  Parliament  by  a  joint  address  Appointment, 
represent  to  the  King  that  an  election  court  has  reported  to  the 

Speaker  that  corrupt  practices  have,  or  that  there  is  reason  to 
believe  that  corrupt  practices  have  (f),  extensively  prevailed  at  an 
election  in  any  county  or  city,  borough,  university,  or  place, 
and  pray  for  an  inquiry  to  be  made  by  persons  named  in  such 
address.  His  Majesty  may  by  warrant  under  his  royal  sign  manual 
appoint  those  persons  to  be  commissioners  to  make  inquiry 
into  the  existence  of  such  corrupt  practices  {ii),  and  of  illegal 
practices  {a) . 

Election  commissioners  may  similarly  be  appointed  for  such 


(o)  Marshall  v.  James  (1874),  L.  E.  9  0.  P.  702. 

{p)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  13. 

[q)  Ibid.,  s.  14. 

(r)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  48.  But  see 
now  the  Public  Authorities  Protection  Act,  1893  (56  &  57  Vict.  61),  ss.  1,  2,  and 
title  Public  Authorities  and  Public  Officers. 

(s)  Parliamentary  Elections  Act,  1868  (31  &  32  Yict.  c.  125),  s.  48.  As  to  the 
additional  penalty  to  which  the  returning  oflBicer  may  become  liable,  see  the 
Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  11,  and  Brittain  v.  Whiteharn  (1900), 
Times,  30th  March. 

(t)  See  p.  461,  ante. 

(m)  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57),  s.  1 ;  Parliamentary 
Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  15. 

(a)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  12. 
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Sect.  1.      an  inquiry  when  a  petition  to  the  House  of  Commons  is  presented 
In  Parlia-    within  twenty-one  days  after  the  return  to  the  Clerk  of  the 
mentary     Crown  of  a  member  to  serve  in  Parliament  for  any  borough  or 
Elections,    county,  or  within  fourteen  days  after  the  meeting  of  Parliament, 
signed  by  two  or  more  electors  of  such  borough  or  county,  alleging 
that  corrupt  practices  have  extensively  prevailed  at  the  then  last 
election  for  such  borough  or  county,  or  that  there  is  reason  to 
believe  that  they  have  (b).    In  such  cases  the  commissioners  are  to 
make  the  inquiry  in  the  same  manner,  and  their  powers  and  duties 
are  the  same  as  when  the  inquiry  is  instituted  in  consequence  of  a 
report  by  an  election  court  (c). 

903.  The  persons  eligible  to  be  appointed  election  commissioners 
must  be  barristers  of  not  less  than  seven  years'  standing,  not  being 
members  of  Parliament  nor  holding  any  office  or  place  of  profit 
under  the  Crown  other  than  that  of  recorder  of  any  city  or 
borough  (d).  If  any  of  the  commissioners  so  appointed  should 
die,  resign,  or  become  incapable  of  acting,  the  surviving  or  con- 
tinuing commissioners  or  commissioner  may  act  in  such  inquiry 
as  if  they  or  he  had  been  solely  appointed  to  be  commissioners 
or  a  sole  commissioner  for  the  purposes  of  such  inquiry,  and, 
in  the  case  of  a  sole  surviving  or  continuing  commissioner,  as  if 
the  appointment  of  a  sole  commissioner  had  been  authorised  by 
the  Act.  All  the  provisions  of  the  Act  concerning  the  commis- 
sioners appointed  to  make  such  inquiry  apply  to  the  survivor  or 
survivors  (e) . 

Oath.  Every  commissioner  before  beginning  to  act  must  take  an  oath 

before  a  judge  of  the  King's  Bench  Division  of  the  High  Court  of 
Justice  (/),  that  he  will  truly  and  faithfully  execute  the  powers 
and  trusts  vested  in  him  according  to  the  best  of  his  knowledge 
and  judgment  (^f). 

Secretary,  Any  commissioners  so  appointed  may,  at  their  pleasure,  appoint, 
clerks,  etc.  ^j,  dismiss,  a  secretary,  and  so  many  clerks,  messengers,  and  officers 
as  shall  be  thought  necessary  by  one  of  His  Majesty's  principal 
Secretaries  of  State,  for  the  purpose  of  conducting  the  inquiry  to 
be  made  by  them,  and  they  may  pay  to  such  secretary,  clerks, 
messengers,  and  officers  such  salaries  and  allowances  as  the 
Treasury  may  think  reasonable  (li). 

Powers  and  904.  The  commissioners  so  appointed  are,  upon  their  appoint- 
duties.  ment,  or  within   a  reasonable  time  thereafter,  to  go  to  the 


(6)  Parliamentary  Elections  Act,  1S68  (31  &  32  Vict.  c.  125),  s.  56 ;  Corrupt 
and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  12. 

(c)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  56. 

(d)  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57),  s.  1. 

(e)  Ibid.  As  to  the  question  of  the  necessity  of  the  unanimity  of  the 
commissioners  for  the  validity  of  their  acts,  see  Fitzgerald's  Case  (1869),  L.  E. 
5  Q,.  B.  1,  -where  it  was  touched  upon,  but  not  decided  {per  Cockbtjen,  C.J., 
Mellor  and  Hannen,  JJ.,  at  pp.  5,  6,  11,  14). 

(/)  Ihid. ;  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  16  ;  Order  in  Council, 
16th  December,  1880,  Statutory  Eules  and  Orders  Eevised,  Vol.  XII.,  p.  1. 
(g)  Ihid.,  s.  2  ;  a  form  of  oath  is  contained  in  that  section. 
{h)  Election  Commissioners  Act,  1832  (15  &  16  Vict.  c.  57),  s.  3. 
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constituency  in  relation  to  which  they  have  to  hold  such  inquiry.      Sect.  i. 
They  are,  from  time  to  time,  to  hold  meetings  for  the  purposes  of    In  Parlia- 
such  inquiry  at  some  convenient  place  therein  or  within  ten  miles  mentary 
thereof.    They  have  power  to  adjourn  such  meetings  from  time  to  Elections, 
time  from  any  one  place  to  any  other  place  therein  or  within  ten 
miles  thereof,  as  may  seem  to  them  expedient.    They  may  not 
adjourn  the  inquiry  for  any  period  exceeding  one  week  without  the 
consent  and  approbation  of  one  of  His  Majesty's  principal  Secre- 
taries of  State  (i).    With  such  approbation  and  consent  it  is  lawful 
for  them  to  hold  meetings  in  the  cities  of  London  or  Westminster, 
and  to  adjourn  the  same  from  time  to  time  as  they  think  fit  (j). 

They  are  to  give  notice  of  their  appointment  and  of  the  time  and  Notice  of 
place  of  the  holding  of  their  first  meeting  by  publication  thereof  in  and°trme^o£** 
some  newspaper  in  general  circulation  in  the  constituency  (/c).         first  meeting. 

905.  The  commissioners  are,  by  all  such  lawful  means  as  seem  Scope  of 
to  them  best,  with  a  view  to  the  discovery  of  the  truth,  to  inquire  j^^de'^b 
into  the  manner  in  which  the  election  was  conducted,  and  whether  ^^mis^ 
any  corrupt  or  illegal  practices  were  committed  at  such  election,  sioners. 
If  such  corrupt  practices  were  committed,  the  commissioners  must 
inquire  whether  such  practices  were  by  way  of  the  gift  or  loan,  or 
the  promise  of  the  gift  or  loan,  of  any  sum  of  money  or  any  other 
valuable  consideration  to  any  voter  or  voters,  or  to  any  other  person 
or  persons  on  behalf  of  such  voter  or  voters,  for  the  promise  or  the 
giving  of  his  or  their  vote  or  votes,  or  for  the  refraining  or  promising 
to  refrain  from  giving  his  or  their  vote  or  votes  at  such  election, 
or  for  the  procuring  or  undertaking  to  procure  the  votes  of  other 
electors  at  such  election.    They  must,  further,  in  such  case  inquire 
whether  such  corrupt  practices  were  committed  by  the  payment  of 
any  sum  of  money  or  loan  or  other  valuable  consideration  whatso- 
ever to  any  voter,  or  to  any  other  person  on  his  behalf,  before, 
during,  or  after  the  termination  of  such  election,  by  way  of  head- 
money,  or  in  compliance  with  any  usage  or  custom  in  the  con- 
stituency to  which  the  inquiry  relates,  or  how  otherwise.  They' 
must,  further,  in  such  case  inquire  whether  any  sum  of  money 
or  other  valuable  consideration  whatsoever  has  been  paid  to  any 
voter,  or  to  any  other  person  on  his  behalf,  after  the  termination 
of  such  election  as  a  reward  for  giving  or  having  refrained  from 
giving  his  vote  at  such  election  (I). 

If  the  commissioners  find  that  corrupt  or  illegal  practices  have 
been  committed  at  the  election  into  which  they  are  authorised  to 
inquire,  it  is  lawful  for  them  to  make  the  like  inquiries  concerning  the 
latest  previous  election  for  the  same  constituency,  provided  that 

(i)  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57),  s.  4.  The  word 
"  adjourn,"  in  this  section,  does  not  mean  that  a  formal  adjournment  of  the 
commission  is  necessary,  seeing  that  the  commissioners  have  power,  from  time 
to  time,  to  hold  meetings  ;  but  the  intervals  between  the  meetings  may  not, 
except  with  the  leave  specified,  exceed  one  week ;  no  formal  adj  ournment  is 
necessary  { Fitzgerald's  Case  (1869),  L.  E.  5  Q.  B.  1).  The  word  "adjourn" 
is  here  used  not  in  its  technical  legal  sense,  but  in  its  popular  sense,  namely,  to 
postpone  (per  AIellor,  Lush,  and  Hannen,  JJ.,  ibid.,  at  pp.  10,  12,  13). 

(j)  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57),  s.  5. 

(k)  Ibid.,  s.  4. 

(Z)  Ibid.,  a.  6. 
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such  election  did  not  take  place  before  the  25th  August,  1883  (m). 
If  they  find  that  corrupt  or  illegal  practices  were  committed  at 
such  previous  election,  it  is  lawful  for  them  to  make  the  like 
inquiries  concerning  the  election  immediately  preceding  such 
previous  election,  and  so  on,  from  election  to  election,  as  far  back 
as  they  think  fit  (n),  provided  that  no  such  election  was  held  prior 
to  the  25th  August,  1883  (o).  But  if  they  do  not  find  that  corrupt 
or  illegal  practices  have  been  committed  at  any  election,  they  are 
not  to  inquire  into  any  previous  election  (p). 

906.  The  commissioners  have  power  by  summons  under  the 
hand  and  seal  of  any  one  of  them  to  require  the  attendance  at  a 
place  and  time  mentioned  in  the  summons,  the  time  to  be  a  reason- 
able one  from  the  date  of  the  summons,  of  any  persons  whomsoever 
whose  evidence  they  may  consider  to  be  material  to  the  subject- 
matter  of  the  inquiry,  and  to  require  all  persons  to  bring  before 
them  such  books,  papers,  deeds,  and  writings  as  may  appear  to  the 
commissioners  necessary  for  the  purposes  of  the  inquiry  (q). 

All  persons  so  summoned  are  bound  to  attend  and  to  produce 
all  such  books,  papers,  deeds,  and  writings  as  are  in  their  custody 
or  under  their  control  (r).  They  are  bound  to  answer  all  questions 
put  to  them  by  the  commissioners  touching  the  matters  into  which 
the  commissioners  have  to  make  inquiry  (s),  provided  that  no  witness 
is  liable  to  be  asked,  nor  is  he  bound  to  answer,  any  question  for  the 
purpose  of  proving  the  commission  of  a  corrupt  practice  at  or  in 
relation  to  any  election  held  prior  to  the  25th  August,  1883  (t). 

A  witness  is  not  excused  from  answering  any  question  regarding 
an  election  with  relation  to  which  he  is  called  to  give  evidence,  on 

(m)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  49.  This  is  the  date  on  which  the  Act  was  passed,  and  by  s.  49  thereof 
election  commissioners  are  prohibited  from  making  inquiries  concerning  any 
election  which  took  place  prior  thereto. 

(n)  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57),  s.  6. 
(o)  See  note  (m),  supra. 

(p)  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57),  s.  6.  It  will 
be  observed  that  though  by  s.  12  of  the  Corrupt  and  Illegal  Practices  Pre- 
vention Act,  1883  (46  &  47  Vict.  c.  51),  the  scope  of  inquiry  by  the  election 
commissioners  is  extended  to  illegal  practices,  the  provisions  of  s.  15  of  the 
Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  empowering  the 
appointment  of  election  commissioners  upon  the  report  of  an  election  court 
that  corrupt  practices  have  extensively  prevailed,  appear  not  to  be  so  extended 
by  s.  12  of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47 
Vict.  c.  61),  as  to  empower  the  appointment  of  such  commissioners  upon  the 
report  of  an  election  court  merely  that  illegal  practices  have  extensively 
prevailed. 

Though,  accordingly,  it  would  seem  to  be  inconsistent  that  election  com- 
missioners, upon  a  finding  of  the  commission  of  only  illegal  practices  at  a 
previous  election,  should  thereby  be  authorised  to  inquire  into  the  next  previous 
election,  yet,  seeing  that  the  powers  and  duties  of  election  commissioners  under 
the  Election  Commissioners  Act,  1852  (15  &  16  Vict.  57),  are,  in  virtue  of  s.  12 
'  of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &47  Vict.  c.  51), 
to  be  construed  as  if  the  words  "  corrupt  practices  "  included  "  illegal  practices," 
they  appear  to  be  authorised  to  do  so. 

(g)  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57),  s.  8. 
r)  Ibid, 
s)  Ibid. 

{t)  See  note  (m),  supra. 
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the  ground  that  the  answer  to  such  question  may  criminate  or  Sect,  i. 
may  tend  to  criminate  him,  or  on  the  ground  of  privilege.  But  no  In  Parlia- 
statement  made  by  any  person  in  answer  to  any  question  put  mentary 
by  the  commissioners  is,  except  in  cases  of  indictment  for  perjury  Elections, 
committed  in  such  answers,  to  be  admissible  in  evidence  in  any 
proceeding,  civil  or  criminal  (w).  The  protection,  however,  does 
not  extend  to  any  previously  existing  document,  to  which  the 
witness,  in  his  evidence  before  the  commissioners,  may  have 
referred,  which  may  be  proved  independently  of  such  evidence, 
even  though  the  first  indication  of  it  may  have  been  afforded  by 
such  evidence  {x).  It  is  against  the  use  of  his  answers  before  the 
commissioners  in  evidence  against  him  in  any  subsequent  proceed- 
ings that  the  witness  is  protected — and,  seemingly,  this  protection 
holds  good  even  though  the  subsequent  proceedings  be  based  on 
charges  of  a  totally  different  nature  {y) — and  not  against  such  pro- 
ceedings themselves,  though  they  be  instituted  in  respect  of  some 
fact  which  the  witness  may  have  disclosed  in  such  answers,  if  it 
be  proved  independently  of  them,  even  though  the  answers  may 
have  afforded  the  first  indication  of  the  fact  or  the  clue  to  the 
institution  of  the  proceedings  {z).  All  the  provisions  of  s.  59  of 
the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  relating  to 
witnesses  called  before  an  election  court  {a)  are  also  applicable  to 
witnesses  called  before  election  commissioners  (&).  Thus,  a  witness 
who  answers  truly  all  questions  which  the  election  commissioners 
require  him  to  answer  is  entitled  to  a  certificate  of  indemnity  (c). 

The  granting  of  a  certificate  is  a  matter  within  the  discretion  of 
the  election  commissioners  in  the  exercise  of  their  judgment  as  to 
whether  a  witness  has  or  has  not  answered  so  as  to  be  entitled  to 
it,  and  a  mandamus  will  not  lie  against  them  for  refusing  to  grant 
one  {d). 

907.  There  is  a  limited  privilege  for  solicitors  or  persons  lawfully  Privileges  of 
acting  as  agents  for  parties  to  election  petitions.    Where  a  solicitor  solicitors  and 


agents. 


(tt)  Election  Commissioners  Act,  1852  (15  &  16  Yict.  c.  57),  s.  8.  It  will  be 
observed  that  the  section  does  not  expressly  limit  the  inadmissibility  to  pro- 
ceedings against  the  witness;  but  see  R.  v.  Lmtham{\%Ql),  30  L.  J.  (q.  B.)  205, 
fer  Crompton,  J.,  at  p.  207,  and  per  Blackbtjiin,  J.,  at  p.  211.  It  is  so  limited 
by  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  59  (1)  (b),  which  also  applies  to  the  evidence  of  witnesses  before  election 
commissioners . 

(x)  R.  V.  Leatham,  supra. 

{y)  Hid.,  per  Crompton,  J.,  at  pp.  207,  208. 

(z)  lUd.,  and ^er  BLACKBtTRN,  J.,  pp.  210,  211. 

(a)  See  p.  450,  ante. 

(b)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  59  (4). 

(c)  See  p.  450,  ante. 

if)  R.y.  Holl  (1881),  1  Q.  B.  D.  575,  C.  A.  overruling,  on  this  point,  R.  v. 
Price  (1871),  L.  E.  6  Q.  B.  411.  But  if  the  commissioners  declined  to  exercise 
jurisdiction  and  made  no  exercise  of  their  discretion,  a  mandamus  would  pro- 
bably lie  {R.  V.  HoU,  supra,  per  Brett,  L.J.,  at  p.  585,  also  per  Cotton,  L.J., 
R.  v.  Holl,  supra,  at  p.  588,  following,  so  far,  R.  v.  Price,  supra).  Both  these 
cases  were  decided  on  the  Corrupt  Practices  Prevention  Act,  1863  (26  &  27 
Vict.  c.  29),  s.  7,  the  effect  of  which  was,  as  regards  this  point,  the  same  as 
that  of  the  Corrupt  and  lUegal  Practices  Prevention  Act,  1883  (46  .fe  47  Vict, 
c.  51),  s.  59  (1)  (a). 
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Sect.  1,  or  such  other  person  has  not  taken  any  part  or  been  concerned  in 
In  Parlia-  the  election  to  which  the  petition  relates,  the  election  commissioners 
mentary  inquiring  into  such  election  are  not  entitled  to  examine  such 
Elections,    solicitor  or  agent  respecting  matters  which  have  come  to  his 

knowledge  by  reason  only  of  his  being  concerned  as  solicitor  or 

agent  for  a  party  to  such  petition  (e). 

908.  If  any  person  on  whom  a  summons  has  been  served  to 
appear  before  election  commissioners,  such  summons  having  been 
served  by  the  delivery  thereof  to  him  or  by  the  leaving  thereof  at 
his  usual  place  of  abode,  fails  to  appear  before  them  at  the  time  and 
place  specified  in  the  summons,  the  commissioners  may  certify  such 
default  under  their  hands  and  seals  or  under  the  hand  •  and  seal  of 
any  one  of  them  to  the  High  Court,  and  the  Court  may  thereupon 
proceed  against  such  person  in  the  same  manner  as  if  he  had 
failed  to  obey  any  writ  of  subpoena  or  any  process  issuing  out  of  the 
High  Court  (/). 

Swearing.  909.  An  oath  or  an  affirmation,  as  the  case  may  be,  may  be 

administered  to  the  witnesses  by  the  commissioners  or  any  one 
of  them  (g).  Witnesses  who  give  false  evidence  before  the 
commissioners  are  guilty  of  perjury  (h). 

Witness  910.  If  any  person  appearing  on  such  summons  before  the 

refusing  to  be  commissioners  refuses  to  be  sworn  or  affirm  respectively,  or  to 
sworn  etc.  answer  the  questions  which  are  put  to  him  by  the  commissioners 
touching  the  matters  under  inquiry,  or  to  produce  and  show  to 
the  commissioners  any  papers,  books,  deeds,  or  writings  which  are 
in  his  possession  or  under  his  control,  the  production  of  which  the 
commissioners  consider  to  be  necessary,  or  if  any  person  is  guilty 
of  any  contempt  of  the  commissioners  or  their  office,  the  com- 
missioners have  the  same  powers,  exercisable  in  the  same  way,  as 
any  judge  of  the  High  Court  (i). 

Duties  of  911.  The  commissioners  are,  from  time  to  time,  to  report  to  the 

commissioners  Crown  the  evidence  taken  by  them  and  what  they  find  concerning 
as  to  report-     ^^le  subject-matters  of  their  inquiry. 

They  are,  especially,  to  report,  with  respect  to  each  election,  the 
names  of  all  persons  whom  they  find  to  have  been  guilty  of  corrupt 
or  illegal  practices  thereat,  of  those  who  have  given  bribes  for 
the  purchase  or  for  the  purpose  of  purchasing  the  votes  of  others, 
and  of  those  who  have  themselves  received  money  or  any  other 
valuable  consideration  for  having  given,  or  having  refrained  from 
.  giving,  or  for  the  purpose  of  inducing  them  to  give  or  to  refrain  from 
giving,  their  votes  at  such  election.  They  are,  further,  so  especially 
to  report  the  names  of  all  persons  whom  they  find  to  have  given 


(e)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  59  (5). 

(/)  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57),  s.  12. 

(g)  Ibid.,  s.  11  ;  Oaths  Act  1888  (51  &  52  Vict.  c.  46),  s.  1. 

(h)  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57),  s.  13.  See  title 
Cmminal  Law,  Vol.  IX.,  p,  480. 

(i)  Ibid.,  e.  12. 
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to  others,  or  to  have  themselves  received  payments  by  way  of      Sect.  i. 
head-money  or  as  a  reward  for  giving  or  refraining  from  giving    In  Parlia- 
their  votes  at  such  election  (k).    In  reporting  the  names  of  such  mentary 
persons  they  are  also  to  report  whether  such  persons  have  or  have  Elections, 
not  been  furnished  with  certificates  of  indemnity  (1),  and  such 
report,  accompanied  by  the  evidence  on  which  it  is  based,  is  laid 
before  the  Attorney-General  for  the  same  purposes  as  the  like 
report  by  an  election  court  is  laid  before  him  (m).     They  are, 
further,  especially,  to  report  all  other  things  whereby,  in  their 
opinion,  the  truth  may  be  better  known  concerning  the  subject  of 
their  inquiry  (n).    Seemingly,  the  commissioners  are  not  concluded 
as  to  their  findings  by  the  report  of  the  election  judges  which 
occasioned  the  appointment  of  the  commission,  and  if,  upon  more 
extensive  inquiry  being  made  by  them  and  further  evidence  coming 
before  them,  they  find  that  charges  are  established  which  the 
election  judges,  on  the  evidence  brought  before  them,  had  found 
not  to  be  established,  the  commissioners  may  report  their  findings 
on  such  charges  (o) . 

912.  Before  any  person  is  so  reported  by  election  commissioners  Persons  about 
he  is  to  have  the  same  right  to  notice  and  to  an  opportunity  of  ^°  ^ave^^'^*^*^ 
being  heard  and  of  calling  evidence  as  is  given  to  the  persons  opportunity  of 
entitled  thereto  before  being  reported  by  an  election  court  ( p).      being  heard. 

Every  person  reported  by  election  commissioners  to  have  been  Eight  of 
guilty  of  any  corrupt  or  illegal  practice  at  an  election  may  appeal  ^.ppeai  of 
against  such  report  to  the  next  court  of  oyer  and  terminer  or  gaol  reported, 
delivery  held  in  and  for  the  county  or  place  in  which  the  offence 
is  alleged  to  have  been  committed,  and  the  said  court  may  hear  and 
determine  the  appeal.  Subject  to  any  rules  of  court  which  may 
be  made  (q)  the  appeal  may  be  brought,  heard,  and  determined  in 
the  same  manner  as  if  the  court  were  a  court  of  quarter  sessions 
and  the  election  commissioners  were  a  court  of  summary  jurisdic- 
tion, and  as  if  the  person  reported  had  been  convicted  by  a  court 
of  summary  jurisdiction  for  an  offence  under  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883.  The  proceedings  are  similar 
to  those  in  an  appeal  to  quarter  sessions,  and  the  condition  as  to  the 
giving  of  recognisances  applies  as  in  the  case  of  such  an  appeal ; 
the  recognisances  may  be  entered  into  before  any  court  of  sum- 
mary jurisdiction  (r).    Likewise,  also,  the  proceeding  is  by  way  of 


(Zc)  Election  Commissioners  Act,  1852  (15  &  16  Yict.  c.  57),  s.  6. 
(l)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  60. 

(m)  Ibid. ;  see  p.  462,  ante. 

[n)  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57),  s.  6. 

(o)  See  Caldicott  v.  Commissioners  for  Corrupt  Practices  (1907),  21  Cox,  C.  C. 
404,  per  BiGHAM,  J.,  at  p.  408.  See  also  p.  460,  ante,  and  Stevens  v.  Tillett  (1870), 
L.  E.  6  C.  P.  147. 

(p)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  38  (1) ;  see  p.  462,  ante. 

(q)  So  far  no  rules  have  been  made. 

(r)  Caldicott  v.  Commissioners  for  Corrupt  Practices,  supra.  In  that  case,  not- 
withstanding that  the  appellant  had  not  entered  into  recognisances,  the  court 
heard  the  appeal  on  its  merits. 
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rehearing,  and,  in  order  that  the  finding  of  the  commissioners  con- 
tained in  their  report  may  be  sustained,  suf&cient  evidence  to 
support  the  charges  of  which  they  have  reported  the  appellant  as 
guilty  must  be  laid  before  the  court  hearing  the  appeal  (s) .  Notice 
of  any  such  appeal  is  to  be  given  to  the  Director  of  Public 
Prosecutions  in  manner  and  time  directed  by  rules  of  court  {t),  and, 
subject  to  such  rules,  within  three  days  after  the  appeal  is  brought  (u). 
It  is  not  the  duty  of  the  Director  of  Public  Prosecutions  to  see  that 
a  case  is  made  out  against  the  appellant,  but  it  may  be  his  duty  to  see 
that  the  case  is  fairly  brought  within  the  cognisance  of  the  court  (v). 

If  it  should  appear  to  the  Lord  Chancellor  that  such  appeals  are 
interfering,  or  are  likely  to  interfere,  with  the  ordinary  business  of 
any  courts  of  oyer  and  terminer  or  gaol  delivery,  he  may  direct  the 
appeals,  or  any  of  them,  to  be  heard  by  the  judges  for  the  time  being 
on  the  rota  for  election  petitions.  In  such  event  one  of  these 
judges  is  to  proceed  to  the  county  or  place  where  the  offences  are 
alleged  to  have  been  committed,  and  is  there  to  hear  and  determine 
the  appeals  in  the  same  manner  as  if  he  were  a  court  of  oyer  and 
terminer  (w). 

913.  Every  report  which  the  commissioners  make  to  the  Crown 
is  to  be  laid  before  Parliament  within  one  calendar  month  next 
after  the  report  is  made,  if  Parliament  is  then  sitting,  or,  if  Parlia- 
ment is  not  then  sitting,  within  one  calendar  month  next  after  the 
next  meeting  of  Parliament  (x). 


(s)  Caldicott  v.  Commissioners  for  Corrupt  Practices  (1907),  21  Cox,  C.  C.  404. 
(t)  So  far  no  rules  have  been  made. 

(u)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  38  (2). 

(v)  Caldicott  v.  Commissioners  for  Corrupt  Practices,  supra,  per  Bigham,  J., 
at  p.  408.  In  that  case  the  commissioners  were  not  represented,  but  the 
Dii'ector  of  Public  Prosecutions  was  represented.  On  the  appeal  coming  on  for 
hearing  his  representative  was  asked  by  the  court  to  put  in  and  read  the  report 
of  the  commissioners,  and  the  evidence  given  by  and  against  the  appellant 
before  them.  He  also  called  the  witnesses  who  had  given  the  evidence,  and  the 
appellant  cross-examined  them.  Leave  was  given  to  the  appellant  to  call  any 
evidence  in  chief  that  he  desired. 

(w)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &47  Vict.  c.  51), 
s.  38  (3). 

{%)  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57),  s.  7.  On  account 
of  reports  of  election  commissioners  appointed  in  1869  in  consequence  of  the 
reports  by  the  election  court  which  had  tried  the  petitions  in  respect  of  the  boroughs 
of  Bridgewater  and  Beverley  in  that  year,  the  commissioners  having  in  each  case 
inquired  into  elections  previous  to  those  to  which  the  petitions  related,  these 
boroughs  were,  in  1870,  by  Act  of  Parliament  (stat.  (1870)  33  &  34  Vict.  c.  21) 
disfranchised.  Similarly,  in  the  same  year,  the  boroughs  of  Sligo  and  Oashel 
were  by  Act  of  Parliament  (stat.  (1870)  33  &  34  Vict.  c.  38)  disfranchised.  In 
consequence  of  the  report  of  election  commissioners  that  corrupt  practices  had 
extensively  prevailed  at  an  election  for  the  city  of  Norwich  held  in  1875  it  was 
enacted  by  the  Norwich  and  Boston  Corrupt  Voters  Act,  1876  (39  &  40  Vict.  c.  72), 
that  the  writ  for  Norwich  should  be  suspended,  and  that  there  should  be  no 
election  of  a  member  or  members  for  that  city  till  after  the  end  of  the  then 
Parliament.  In  consequence  of  reports  by  election  commissioners,  in  most 
cases  dealing  specifically  with  elections  previous  to  that  as  to  which  the  judge 
had,  on  the  trial  of  the  election  petition,  reported,  the  writ  was  suspended  for 
Boston,  Canterbury,  Chester,  Gloucester,  Macclesfield,  Oxford,  and  Sandwich, 
till  seven  days  after  the  meeting  of  Parliament  in  the  following  year  (Corrupt 
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914.  Every  person  who  is  reported  by  election  commissioners  to      Sect.  i. 
have  been  guilty  of  any  corrupt  or  illegal  practice  at  an  election,    In  Parlia- 
whether  he  has  or  has  not  obtained  a  certificate  of  indemnity,  mentary 
becomes  subject  to  the  same  incapacity  (a)  to  which  he  would  be  Elections, 
subject  if  he  had  at  the  date  of  such  election  been  convicted  of  the  Penalties 
offence  of  which  he  is  reported  to  have  been  guilty  (b).  on  being 

A  report  of  any  election  commissioners  inquiring  into  an  election  reported, 
for  a  county  or  borough  does  not  avoid  the  election  of  any  candi-  Report  may 
date  who  has  been  declared  by  an  election  court,  on  the  trial  of  a  eiecMon 
petition  respecting  such  election,  to  have  been  duly  elected  at  such  declared  valid 
election,  nor  does  it  render  him  incapable  of  sitting  in  the  House  court, 
of  Commons  for  the  said  county  or  borough  during  the  parliament 
for  which  he  was  elected  (c). 

If  a  justice  of  the  peace,  a  barrister,  a  solicitor,  or  a  person  Special 
belonging  to  any  profession  the  admission  to  which  is  regulated  by  ^g°(.^|^^^  °^ 
law,  is  reported  by  election  commissioners  to  have  been  guilty  of  classes  of 
any  corrupt  practice,  or  if  a  licensed  person  is  reported  by  them  to  person, 
have  knowingly  suffered  any  bribery  or  treating,  in  relation  to  an 
election,  to  take  place  upon  his  licensed  premises,  it  is  the  duty  of 
the  Director  of  Public  Prosecutions  to  take  such  action  upon  such 
matters  respectively  as  if  the  same  had  been  reported  by  an  election 
court  (d).    For  this  purpose  the  commissioners  are  to  report  the 
case  to  the  Director  of  Public  Prosecutions,  together  with  such 
information  as  is  necessary  or  proper  to  enable  him  to  take  such 
action  (e). 

915.  The  provisions  as  to  the  removal  of  an  incapacity  resulting  Report  based 
from  a  report  by  election  commissioners,  based  upon  evidence  which  perjured 
subsequently  proves  to  have  been  perjured,  are  the  same  as  in  the 

like  case  with  relation  to  a  report  made  by  a  court  trying  a 
parliamentary  election  petition  (/). 

916.  The  commissioners  have  power  to  award  to  witnesses  who  Expenses  of 
have  been  summoned  to  appear  before  them  a  reasonable  sum  for  witnesses, 
their  travelling  expenses,  and,  also,  a  reasonable  sum  for  their 
maintenance  according  to  a  scale  determined  and  approved  by  the 
Treasury.    The  commissioners  are  to  certify  to  the  Treasury  the 

names  of  these  witnesses,  together  with  the  sums  allowed  to  each  of 
them,  and  the  commissioners  are  to  pay  such  sums  to  the  witnesses 
out  of  the  moneys  provided  by  Parliament  for  the  purposes  of  the 
commission  (g). 


Practices  (Suspension  of  Elections)  Act,  1881  (44  &  45  Vict.  c.  42)),  which  period 
was  extended  by  the  Corrupt  Practices  (Suspension  of  Elections)  Act,  1882 
(45  &  46  Vict.  c.  68),  to  seven  days  after  the  meeting  of  Parliament  in  the  then 
following  year. 

(a)  As  to  what  such  incapacity  is,  see  p.  483,  post. 

(b)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  38  (5). 

(c)  Ibid. 

(d)  Ibid.,  s.  38  (6),  (7),  (8)  (b).    See  p.  485,  post. 

(e)  Ibid.,  s.  38  (9). 

(/)  Ibid.,  s.  46.    See  p.  'iS9,post. 

(g)  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57),  s.  14. 
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918.  All  the  costs  of  a  petition  or  incidental  to  it,  or  of  any  proceed- 
ings in  connection  with  it,  excepting  those  specifically  provided  for  by 
the  Parliamentary  Elections  Act,  1868,  as  amended  by  the  Corrupt 
and  Illegal  Practices  Prevention  Act,  1883,  are  to  be  borne  by  the 
parties,  in  such  manner  and  proportion  as  the  court  or  the  judges 
may  determine.  In  making  an  order  as  to  costs  regard  is  to  be 
had  to  the  disallowance  of  any  costs  which,  in  the  opinion  of  the 
court  or  judges,  may  have  been  caused  by  vexatious  conduct, 
unfounded  allegations,  or  unfounded  objections,  as,  also,  to  the 
discouragement  of  any  unnecessary  expense,  by  causing  the  same  to 
be  borne  by  the  party  responsible  for  it  whether  such  party  be,  [on 
the  whole,  successful  or  not  (i). 

919.  The  general  rule  is  that  costs  follow  the  event  (A;),  but  the 
court  has  a  discretion,  and  the  rule  may  be  displaced  by  special 
circumstances  (l)  in  which  the  court  may  make  a  special  order  (m). 

There  are  many  grounds  of  departure  from  the  general  rule, 
such  as  failure  of  the  party  upon  the  case  mainly  and  primarily 
relied  on,  though  he  gains  his  object  (n) ;  or  failure  of  a  party  upon 
an  important  charge  against  the  other  party,  though  he  gains  his 
object  ((») ;  or  divided  success  on  main  issues  (p)  ;  or  abandonment 
of  a  main  issue  by  either  side  (q) ;  or  failure  by  a  party  upon  some 
of  the  charges  alleged  by  him  (r)  ;  or  his  success  upon  some  charge 
or  charges  though  he  fails  on  the  main  issue  (s)  ;  or  disagreement 

(7i)  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57),  s.  16. 
(t)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  41. 
{k)  Louth  County  Case  (1880),  3  O'M.  &  H.  161,  177  ;  Oxford  Borough  Case 
(1880),  ibid.,  157. 

(0  Carrickfergus  Borough  Case  (1869),  1  O'M.  &  H.  264,  268,  269,  per 
O'Brien,  J. 

(m)  Stroud  Borough  Case  (1874),  3  O'M.  &  H.  7,  per  Pigott,  B.,  p.  12. 

(h)  Plymouth  Borough  Case  (1880),  3  O'M.  &  H.  107,  112,  where  the  court 
made  no  order ;  Southampton  Borough  Case  (1895),  5  O'M.  &  H.  17,  24,  25, 
where,  the  election  heing  avoided  on  the  ground  of  an  illegal  payment,  the 
petition  failing  on  all  other  charges,  the  petitioners  were  allowed  only  such 
costs  as  would  have  been  incurred  if  the  petition  had  been  presented  alone  on 
the  issue  of  that  illegal  payment,  and  the  respondent  was  awarded  the  rest  of 
the  costs,  with  one  exception,  as  to  which  see  note  {I)  on  p.  474,  post. 

(o)  Sandwich  Borough  Case  (1880),  3  O'M.  &  H.  158,  160,  where,  moreover, 
offences  by  the  successful  party  having  been  proved,  the  court  made  no  order. 

(p)  Stafford  Borough  Case  (1869),  1  O'M.  &  H.  228,  per  Blackburn,  J.,  at 
p.  234.  In  that  case  there  were  two  petitions,  but  the  court,  as  it  stated,  treated 
them  as  one. 

(q)  Horsham  Borough  Case  (1876),  3  O'M.  &  H.  52,  56,  where,  the  prayer  for 
the  seat  and  the  recriminatory  case  respectively  being  abandoned,  no  order 
was  made  as  to  costs  on  these  issues ;  Gravesend  Borough  Case  (1880),  3  O'M. 
&  H.  81,  82,  83,  84. 

{r)  Stroud  Borough  Case,  supra,  where  the  successful  party  was  allowed  no 
costs  on  such  charges;  Lichfield  Borough  Case  (1880),  3  O'M.  &  H.  136,  139, 
140. 

(s)  Bolton  Case  (1874),  2  O'M.  &  H.  138,  151 ;  Thornlury  Division  Case  (1886), 
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of  the  judges  upon  a  main  issue  (t) ;  or  disagreement  upon  some  of     ^ect.  i. 
the  charges  alleged  (a) ;  or  the  fact  that,  though  the  petition  fails,    In  Parlia- 
the  court  is  of  opinion  that  an  inquiry  was  called  for  (h),  or  that  it  mentary 
has  been  occasioned  by  the  conduct  of  the  opposite  party  (c) ;  or,  if  Elections, 
there  be  a  scrutiny,  the  fact  that  the  party  who  has  asked  it, 
though  he  has  not  succeeded  in  establishing  a  majority  of  lawful 
votes,  has  reduced  the  number  of  the  votes  of  the  opposite  party  to 
an  equality  ((i) ;  or  that,  considering  the  small  majority  of  votes 
polled  proportionately  to  the  number  of  voters,  the  prayer  for  a 
scrutiny  was  reasonable  (e)  ;  or  the  fact  that  a  party  has  made 
charges  recklessly  (/) ;  or  that  his  particulars  are  oppressive  (9), 
or  unnecessarily  voluminous  (li)  ;  or  that  he  has  not  attempted  (i), 
or  has  failed  (k),  to  substantiate  them  ;  or  that  the  conduct  of  a 


4  O'M.  &  H.  65,  69,  wliere  a  successful  respondent  was  awarded  no  costs  as 
to  a  charge  of  rioting  and  intimidation  alleged  in  the  petition,  of  which  though 
there  was  not  enough  evidence  to  avoid  the  election,  there  was,  in  the  opinion 
of  the  court,  enough  evidence  to  justify  its  being  brought  before  the  court. 

{t)  Down  County  Case  (1880),  3  O'M.  &  H.  115,  129. 

(a)  Haggerston  Division  Case  (1896),  5  O'M.  &  H.  68,  88,  where  the  respondent 
was  awarded  costs  except  on  those  issues  as  to  which  the  judges  differed,  though 
they  had  differed  on  one  issue  which  went  to  the  validity  of  the  election. 

{h)  Westminster  Bm^ough  Case  (1869),  1  O'M.  &  H.  89,  96;  Guildford 
Borough  Case  (1869),  ibid.,  13,  15;  Warrington  Borough  Case  (1869),  ibid., 
42,  44;  Coventry  Borough  Case  (1869),  ibid.,  97,  111  (in  each  of  which  cases 
no  order  was  made) ;  Stepney  Case  (1886),  4  O'M.  &  H.  34,  58,  where, 
though  the  petitioner  failed,  the  scrutiny  showing  that  200  persons  had  voted 
who  had  no  right  to  vote,  no  costs  were  allowed ;  Salisbury  Borougli  Case 
(1886),  4  O'M.  &  H.  21,  29,  30 ;  Islington  Borough  West  Division  Case  (1901), 

5  O'M.  &  H.  129,  132,  where,  on  a  certain  part  of  the  case  which,  in  the  opinion 
of  the  court,  it  was  fair  to  investigate,  no  order  was  made ;  Bodmin  Division 
Case  (1906),  5  O'M.  &  H.  235,  where  the  petitioners  were  awarded  costs  on 
charges  which,  in  the  opinion  of  the  court,  they  were  justified  in  bringing 
forward,  even  though  the  judges  disagreed  on  these  charges. 

(c)  Buckrose  Division  Case  (1886),  4  O'M.  &  H.  110,  119,  where  a  recriminatory 
case  was  founded  principally  on  charges  of  omissions  by  the  petitioner  in  his 
return  of  election  expenses,  which  were  admitted.  Though  the  court  granted 
the  petitioner  relief,  he  was  ordered  to  pay  the  costs  of  the  recriminatory  case. 

{d)  Cirencester  Division  Case  (1893),  4  O'M.  &  H.  194,  199;  but  see  Oldham 
Borough  Case  (1869),  1  O'M.  &  H.  151,  166. 

(e)  West  Riding  Southern  Division  Case  (1869),  1  O'M.  &  H.  213,  per 
Martin,  B.,  at  p.  216. 

(/)  Youghal  Borough  Case  (1869),  1  O'M.  &  H.  291,  per  O'Brien,  J.,  at 
pp.  295,  299,  where  the  successful  petitioner  was,  on  this  ground,  not  awarded 
the  general  costs  ;  Pontefract  Borough  Case  (1893),  4  O'M.  &  H.  200,  201,  202. 

{g)  Norwich  Borough  Case  (1886),  4  O'M.  &  H.  84,  91. 

(A)  Ibid.,  at  p.  92! 

(i)  Lichfield  Borough  Case  (1880),  3  O'M.  &  H.  136,  140,  where  the  respondent 
was  awarded  the  costs  of  such  charges;  Chester  Borough  Case  (1880),  3  O'M.  &II. 
148,  149  ;  Carrichfergus  Borough  Case  (1880),  ibid.,  90,  93,  where  the  successful 
respondent  was  awarded  no  costs  except  on  these  charges,  contained  in  particu- 
lars recklessly  prepared  bj'^  the  petitioner,  which  the  petitioner  had  not  attempted 
to  prove;  Canterbury  Borough  Case  (1880),  ibid.,  101,  105,  where  the  successful 
petitioner  was  awarded  no  costs  on  personal  charges  against  the  respondent, 
which  he  had  withdrawn  at  the  hearing;  lpsu;ich  Borough  Case  (1886),  4  O'M. 

6  H.  70,  75  ;  Bodmin  Division  Case  (1906),  5  O'M.  &  H.  225,  235. 

(/c)  Bewdley  Borotigh  Case  (1880),  3  O'M.  &  H.  145,  147,  where  the  petitioner 
was  ordered  to  pay  the  costs  of  charges  of  treating,  which  he  had  failed  to  estab- 
lish, but  was  awarded  the  costs  of  the  charges  of  bribery,  two  of  which  he  had 
proved;  Berwick-upon-Tiueed  Bm-ough  Case  (1880),  ibid.,  178,  183,  where  the 
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party  with  regard  to  the  election  has  been  blamable  {1} ;  or  that 
the  petitioners  are  people  of  no  means,  against  whom,  if  defeated, 
no  costs,  beyond  those  covered  by  the  statutory  security,  could  have 
been  recovered  (m) ;  for  such  and  other  analogous  reasons  the 
court,  in  its  discretion,  will  depart  from  the  ordinary  rule  of  costs 
following  the  event,  and  will  award  the  bulk  of  the  costs  to  a  party 
who  has  failed  on  a  main  issue,  or  make  no  order  as  to  costs,  or 
apportion  the  costs,  as  to  the  court  seems  fit. 

Where  grounds  for  making  some  special  order  as  to  costs  are 
afforded  by  the  conduct  of  one  of  the  parties  the  court  may  still,  if 
dissatisfied  with  the  conduct  of  the  opposite  party,  decline  to  depart 
from  the  ordinary  rule  (n). 

920.  Where  the  judges  disagree  as  to  the  awarding  of  costs,  no 
order  is  made  as  to  them  (o).  But  where  the  judges,  though  disagree- 
ing on  the  issue  as  to  the  election  being  avoided  or  not,  do  not 
disagree  as  to  all  the  charges  made  in  the  petition,  they  may  award 
costs  to  the  respondent  on  those  charges  on  which  they  agree, 
making  no  order  as  to  the  others  (^). 

921.  If  upon  the  trial  of  a  petition  it  appears  to  the  election 
court  that  it  has  not  been  proved  that  a  corrupt  practice  has  been 

respondent,  though,  successful  on  the  scrutiny,  which  was  the  prayer  of  the 
petition,  was  awarded  only  two-thirds  of  the  costs  on  the  ground  that  several  of 
the  charges  raised  by  him  in  his  objections  had  entirely  failed ;  Ipswich  Borough 
Case  (1886),  4  O'M.  &  H.  70,  75;  Meath  Southern  Division  Case  (1892),  iUd., 
130,  142,  where  the  seat  was  avoided  on  the  ground  of  undue  influence,  but  the 
respondent  was  awarded  the  costs  of  charges  of  bribery  and  corruption,  which 
the  petitioner  had  failed  to  prove ;  Rochester  BoroiMjh  Case  (1892),  ibid.,  156, 
161  ;  Meath  Northern  Division  Case  (1892),  ihid.,  185,  193. 

(l)  Carrickfergus  Borough  Case  (1880),  3  O'M.  &  H.  90,  93,  following  Car- 
rickfergus  Borough  Case  (1869),  1  O'M.  &  H.  264,  268,  269,  and  not  following 
the  Limerick  Borough  Case  (1869),  1  O'M.  &  H.  260,  263,  where  Eitzgerald,  B., 
stated  that,  according  to  parliainentary  practice,  unless  the  petition  is  held  to  be 
frivolous  and  vexatious,  the  petitioner  cannot  be  ordered  to  pay  the  costs  of  it ; 
Windsor  Borough  Case  (1874),  2  O'M.  &  H.  88,  93,  where  the  successful  respon- 
dent was  awarded  no  costs ;  Dudley  Borough  Case  (1874),  ihid.,  113,  122,  where 
neither  party  was  awarded  any  costs,  on  the  ground  that  there  had  been  blamable 
conduct  on  either  side;  Londonderry  Borough  Case  (1869),  1  O'M.  &  H.  274, 
279,  280,  where,  on  a  scrutiny,  time  was  spent  in  establishing  the  employment 
of  certain  voters  by  the  respondent,  he  was  disallcrwed  the  costs  of  the  time  so 
spent;  Southampton  Borough  Case  (1895),  5  O'M.  &  H.  17,  24,  where,  in 
awarding  costs  to  an  unsuccessful  respondent,  the  court  excepted  costs  of  evidence 
touching  an  indiscreet  speech  which  respondent  had  made. 

(to)  Poole  Borough  Case  (1874),  2  O'M.  &  H.  123,  127,  128 ;  Stepney  Borough 
Case  (1886),  4  O'M.  &  H.  184  ;  but  see  Yellow  v.  Meredith  (1903),  67  J.  P.  Ill 
(a  municipal  election  petition),  where  the  respondent  was  ordered  to  pay  the 
costs,  though  it  was  proved  that  the  petitioners  had  not  found  any  of  the  security, 
but  it  was  not  proved  that  they  had  not  the  means  of  paying  the  costs  of  the 
petition.  Compare  Be  Long  Sutton  School  Board  Election  Petition  (1898),  62  J.  P. 
566. 

[n)  Evesham  Borough  Case  (1880),  3  O'M.  &  H.  192,  per  Grove,  J.,  at  p.  195. 

(o)  Great  Yarmouth  Borough  Case  (1906),  5  O'M.  &  H.  176,  199.  In  Down 
County  Case  (1880),  3  O'M.  &  H.  115,  129,  where  the  judges  disagreed  as  to 
avoidance  of  the  election,  they  declined,  on  that  ground,  to  make  any  order  as 
to  costs  {Ipswich  Borough  Case  (1886),  4  O'M.  &  H.  70,  per  Denman,  J.,  at 
p.  75). 

(p)  Haggerston  Division  Case  (1896),  5  O'M.  &  H.  68,  88,  following  Montgomery 
Boroughs  Case  (1892),  4  O'M.  &  H.  167,  170. 
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committed,  in  reference  to  the  election  in  question,  by  or  with  the 
knowledge  and  consent  of  the  respondent,  and  that  the  respondent 
took  all  reasonable  means  to  prevent  corrupt  practices  being  com- 
mitted on  his  behalf,  the  court  may  make  one  or  more  of  the 
following  orders  with  respect  to  the  payment  of  the  whole  of  the 
costs  of  the  petition  or  of  such  part  of  the  costs  as  the  court  may 
think  fit : — 

(1)  If  it  appears  to  the  court  that  corrupt  practices  have  exten- 
sively prevailed  in  reference  to  such  election,  the  court  may  order 
the  whole  or  part  of  the  costs  to  be  paid  by  the  county  or  borough. 

(2)  If  it  appears  to  the  court  that  any  person  or  persons  is  or 
are  proved,  whether  by  providing  money  or  otherwise,  to  have  been 
extensively  engaged  in  corrupt  practices,  or  to  have  encouraged  or 
promoted  extensive  corrupt  practices,  in  reference  to  such  election, 
the  court  may,  after  giving  such  person  or  persons  an  opportunity 
of  being  heard  by  counsel  or  solicitor  and  examining  and  cross- 
examining  witnesses  to  show  cause  why  the  order  should  not  be  made, 
order  the  whole  or  part  of  the  costs  to  be  paid  by  such  person  or 
persons  or  any  of  them,  and  may  order  that,  if  the  costs  cannot  be 
recovered  from  one  or  more  of  such  persons,  they  shall  be  paid  by 
some  other  of  such  persons  or  by  either  of  the  parties  to  the 
petition  (q). 

Where  any  person  appears  to  the  court  to  have  been  guilty  of  the 
offence  of  a  corrupt  or  illegal  practice  the  court  may,  after  giving 
such  person  an  opportunity  of  making  a  statement  to  show  why  the 
order  should  not  be  made,  order  the  whole  or  any  part  of  the  costs 
of  or  incidental  to  any  proceeding  before  the  court  in  relation  to 
such  offence  or  to  such  person  to  be  paid  by  such  person  (r), 

922.  The  costs  incurred  by  the  Director  of  Public  Prosecutions 
on  the  trial  of  an  election  petition  (s),  including  the  remuneration 
of  his  representative,  are,  in  the  first  instance,  to  be  paid  by  the 
Treasury,  and,  except  in  so  far  as  in  the  case  of  any  prosecution 
they  are  paid  by  the  defendant,  they  are  to  be  treated  as  expenses 
of  the  election  court.  But  if,  for  any  reasonable  cause,  the  court 
thinks  it  just  to  do  so,  it  shall  order  all  or  part  of  such  costs  to  be 
repaid  to  the  Treasury  by  the  parties,  or  such  of  the  parties,  to  the 
petition,  as  the  court  may  direct  (t). 


Sect.  1. 

In  Parlia- 
mentary 
Elections. 


Costs  paid 
by  person 
extensively 
engaged  in 
corrupt 
practices. 


Costs  of 
Director  of 
Public 

Prosecutions. 


(q)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  44  (1). 

(r)  Ibid.,  s.  44  (2).  The  costs  of  publication  of  any  matter  required  to  be 
published  by  the  returning  officer  are  to  be  paid  by  the  petitioner  or  person 
moving  in  the  matter,  and  are  to  form  part  of  the  general  costs  of  the  petition 
(Election  Petition  Eules,  r.  12). 

(s)  See  p.  442,  ante. 

{t)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  43  (8).  As  a  rule  the  court  will  refuse  to  make  an  order  for  payment 
by  a  party  to  the  petition  of  the  costs  of  the  Director  of  Public  Prosecutions, 
though  application  for  such  an  order  is  generally  made.  In  Norwich  Borough 
Case  (1886),  4  O'M.  &  H.  84,  91,  92,  the  judges  (Denman  and  Cave,  JJ.) 
stated  that  the  court  will  not  make  an  order  for  the  payment  of  the  costs  of  the 
Director  of  Public  Prosecutions  by  a  petitioner,  unless  a  strong  case  of  miscon- 
duct be  made  out,  even  though  the  court  considered  his  case  to  be  so  terribly 
overloaded  with  charges  which  he  failed  to  prove  that,  though  successful,  he  was 
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923.  As  to  the  costs  of  a  returning  officer  who  has  been  made  a 
respondent  to  a  petition,  the  general  practice  is  that  the  court 
exercises  its  discretion  according  to  the  nature  of  the  cause  of  his 
having  been  made  a  respondent.  He  has  no  general  immunity 
from  liability  to  pay  costs  occasioned  by  his  negligence  in  connection 
with  an  election  (a).  Where  the  petition  complains  of  an  irregularity 
on  the  part  of  a  returning  officer  he  may  be  ordered  to  pay  the  costs 
occasioned  by  such  irregularity  even  though  there  may  not  have 
been  any  actual  misconduct  on  his  part  (&),  and  in  like  manner  he 
may  be  held  liable  in  costs  for  the  conduct  of  his  deputy  (c).  But 
though  irregularity  affecting  the  result  of  the  election  may  be 
proved  against  the  returning  officer  by  the  petition,  if  he  has  not 
been  made  a  party  to  the  petition  the  court  cannot  order  him  to 
pay  the  costs  of  the  petition  (d) . 

The  court  may  exercise  its  discretion  in  such  cases  by  leaving  the 
returning  officer  to  bear  his  own  costs  (e). 

924.  Where  a  candidate  applies  to  the  High  Court  or  to  an 
election  court  for  relief  from  the  consequences  of  an  act  or  omission 
which,  but  for  special  circumstances,  would  constitute  an  illegal 


not  awarded  costs.  But  see  Worcester  Borough  Case  (1892),  ibid.,  153,  155, 
where  tlie  court  made  such  an  order  against  the  petitioner,  stating  that 
the  petition  and  particulars  contained  many  charges  which,  if  proved,  would 
have  justified  the  Director  of  Public  Prosecutions  in  taking  steps.  Inasmuch 
as  very  many,  if  not  most,  petitions  contain  such  charges,  and  inasmuch 
as  the  Director  of  Public  Prosecutions  is,  in  any  case,  obliged  to  attend 
the  trial,  it  is  submitted  that  to  order  an  unsuccessful  petitioner  to  pay 
his  costs  merely  on  such  grounds,  unless  the  charges  are  without  reasonable 
foundation,  is  contrary  to  the  more  usual  practice  of  the  court,  which 
is  to  refuse  such  an  order.  But  where  a  petition  is  brought  without 
foundation  the  court  may  think  it  right  to  make  the  order  {Kennington 
Division  Case  (1886),  ihid.,  93,  95).  "Where,  also,  an  election  is  declared 
void  on  the  ground  of  bribery  by  an  agent  and  the  court  are  of  opinion  that, 
though  there  has  not  been  mala  fides  on  the  part  of  the  respondent,  there  has 
been  much  carelessness,  bringing  about  the  result  which  has  caused  the 
election  to  be  avoided,  and  the  court  have  derived  valuable  assistance  from  the 
attendance  of  the  Director  of  Public  Prosecutions,  it  may  think  it  right  to  make 
an  order  for  the  payment  of  his  costs  by  the  respondent,  on  the  ground  that 
the  respondent  has  occasioned  them  (Hexham  Division  Case  (1892),  ibid.,  143, 
152). 

(a)  Wilson  v.  Ingham  (1895),  64  L.  J.  (q.  B.)  775,  per  DAT,  J.  Weight,  J., 
the  other  member  of  the  Divisional  Court  which  decided  the  case,  wished  to 
express  no  opinion  as  to  the  class  of  cases  or  kind  of  misconduct  for  which  a 
returning  officer  might  be  liable  in  costs.  Compare  Ballot  Act,  1872  (35  &  36 
Yict.  c.  33),  s.  11. 

(b)  Re  Ennis  Election.  Petition,  [1900]  2  I.  E.  384  ;  Islington  Borough  West 
Division  Case  (1901),  5  O'M.  &  H.  120,  132—134. 

(c)  Islington  (Borough)  West  Division  Case,  supra. 

(d)  Re  Long  Sutton  School  Board  Election  Petition  (1898),  62  J.  P.  565,  per 
Weight,  J.,  at  p.  566. 

(e)  Davies  v.  Kensington  (Lord)  (1874),  L.  E.  9  C.  P.  720,  following  Hackney 
Borough  Case  (1874),  2  O'M.  &  H.  77,  87;  Re  Athlone  Borough  Election 
Petition  (1874),  8  I.  E.  C.  L.  240  ;  Drogheda  Borough  Case  (1874),  2 
O'M.  &  H.  201,  211 ;  Wigtown  District  Burgh  Case  (1874),  ibid.,  215,  230, 
231  ;  Clare  Eastern  Division  Case  (1892),  4  O'M.  &  H.  162,  166,  i.e.,  under 
s.  23  or  8.  34  of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47 
Vict.  c.  51). 
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practice,  or  of  a  failure  to  comply  with  the  law  as  to  the  return  Sect.  i. 

of  election  expenses  (/),  he  must  bear  the  costs  of  the  relief  In  Parlia- 

so  obtained  (g),  and  if  the  application  is  opposed  it  is  the  practice  mentary 

to  order  the  applicant  to  pay  the  costs  of  the  opposition  (h).  Elections. 

925.  The  discretion  of  the  election  court  in  dealing  with  costs  is  Discretion  of 
absolute  and  cannot  be  interfered  with  after  it  has  been  exercised  (i). 


High  Court 
principles  to 
apply  as  far 
as  possible. 


926.  The  principles  of  the  rules  and  regulations  of  the 
Supreme  Court  with  regard  to  costs  in  actions,  causes,  and  matters 
in  that  Court,  and,  as  far  as  practicable,  the  rules  and  regulations 
themselves,  apply  to  the  costs  of  election  petitions  and  other 
proceedings  under  the  Parliamentary  Elections  Act,  1868  (j),  and 
the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (/c). 

927.  The  reasonable  expenses  incurred  by  any  person  in  appear-  Expenses  of 
ing  to  give  evidence  at  the  trial  may  be  allowed  him,  according  witnesses, 
to  the  scale  allowed  to  witnesses  on  the  trial  of  civil  actions  at  the 


(/)  See  p.  335,  ante. 

(g)  Stepneij  Borough  Case  (1892),  4  O'M.  &  H.  178,  per  Cave,  J.,  at  p.  183.  If 
a  respondent  delays  his  application  for  such  relief  until  the  case  has  been 
fought  out,  and  he  does  not  give  any  notice  of  his  intention  to  apply  for  it 
and  thereby  enable  the  petitioner  to  reconsider  his  position  with  regard  to  such 
charges,  he  may  have  to  bear  the  costs  entailed  by  the  trial  of  such  charges, 
though  he  obtains  such  relief  and  succeeds  on  the  petition  (ibid.,  at  pp.  183 
184). 

(h)  JEx  parte  Hutchinson  (1888),  5  T.  L.  E.  136;  Ex  parte  Darlington  (1889), 
ibid.,  183  ;  Ex  parte Fenwick  (1889),  ibid.,  221.  Where  the  case  is  important  in 
the  public  interest,  the  cost  of  such  opposition,  if  it  is  of  assistance  to  the 
court,  ought  to  be  allowed  even  though  it  be  made  not  by  way  of  really  active 
opposition  (Ex  parte  Kyd,  Times,  22nd  December,  1897).  See  also  Ex  parte 
Oahe,  Times,  10th  August,  1904. 

(i)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  41 ;  Levering 
T.  Dawson  (No.  2)  (1875),  L.  E.  10  0.  P.  726  (a  municipal  case). 

(j)  31  &  32  Vict.  c.  125. 

(k)  46  &  47  Vict.  c.  51,  s.  44  (3).  The  section  goes  on  to  say  that  the  taxiing 
master  is  not  to  allow  any  such  costs,  charges,  or  expenses  on  a'  higher  scale  than 
that  which  would  be  allowed  in  any  action,  cause,  or  matter  in  the  High  Court 
on  the  higher  scale  as  between  solicitor  and  client.  But  it  would  seem  that  now 
by  virtue  of  E.  S.  C,  Ord.  65,  r.  27  (29),  the  master  is  no  longer  so  restricted  (see 
Mclver  &  Co.,  Ltd.  v.  Tate  Steamers,  Lid.,  [1902]  2  K.  B.  184,  C.  A.;  Be  Ermen, 
Tatham  v.  Ermen,  [1903]  2  Ch.  156;  Cavendish  v.  Strutt,  [1904]  1  Ch.  524; 
Be  Burroughs,  Wellcome  &  Co.'s  Trade  Marks  (1904),  22  E.  P.  0.  164).  In  a 
municipal  case,  Shrewsbury  (1903),  Eogers  on  Elections,  Vol.  III.,  18th  ed., 
p.  871,  these  decisions  were  followed  by  Btjcknill,  J.  The  court  seldom  makes 
an  order  for  costs  on  the  higher  scale.  The  order  was  made  in  the  Kmnington 
Division  Case  (1886),  4  O'M.  &  H.  93,  95,  where  the  court  considered  the  petition 
to  be  unfounded  and  the  coiirt  thought  that  the  respondent  ought  to  have  a 
full  iudemnity.  In  Hexham  Division  Case  (1892),  ibid.,  143,  151,  Cave,  J., 
stated  that  the  court  had  been  informed  that  the  difference  between  the  scales 
amounted  to  only  1  per  cent. 

"Where  the  master  on  taxation  allowed  a  lump  sum  under  the  heading  of 
"instructions  for  brief,"  a  judge  at  chambers,  on  petitioner's  application,  sent  it 
back  to  him  to  be  reviewed.  On  such  review,  upon  an  affidavit  by  respondent's 
solicitor  that  he  had  employed  six  persons  over  a  period  of  six  days  in  collecting 
evidence,  the  master  refused  to  alter  the  sum  of  £200,  considering  it  a  proper 
one.  It  was  held  by  the  court  that  the  master  on  such  review  had  not  allowed 
a  lump  sum  without  going  into  the  items,  inasmuch  as  he  had  carefully 
considered  how  the  sum  was  made  up,  and  that  he  had  properly  exercised  his 
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assizes,  by  a  certificate  of  the  election  court  or  of  the  prescribed 
officer  (l). 

The  expenses  of  witnesses  which  the  court  allows  are  to  be 
ascertained  and  certified  by  the  registrar,  or,  if  he  should  become 
incapacitated,  by  the  election  court  (m). 

The  expenses  of  witnesses  called  and  examined  by  the  court  are 
to  form  part  of  the  expenses  of  providing  a  court  (n). 

928.  Costs  are  taxed  by  the  master,  or,  at  his  request,  by 
any  master  of  the  Supreme  Court,  in  the  same  manner  as  the  costs 
of  an  ordinary  action.  To  obtain  payment  of  them  out  of  the 
money  deposited  as  security,  the  order  under  which  they  are 
payable  must  be  indorsed  by  the  Lord  Chief  Justice  (o). 

The  registrar's  certificate  is  not  conclusive  as  between  the  parties, 
but  is,  as  regards  the  general  costs  of  the  petition,  subject  to  the 
taxation  of  the  master,  who  is  to  exercise  his  discretion  as  to  the 
expenses  to  be  allowed 

The  office  fees  payable  for  inspection,  office  copies,  enrolment, 
and  other  proceedings  are  the  same  as  those,  if  any,  payable  for 


discretion  {Fleming  v.  Cave  {Barnstaple  Election  Petition)  (1875),  32  L.  T.  160). 
It  is  not  necessary  that  the  master  should  set  out  items ;  it  is  only  necessary 
that  he  should  go  through  them  {ibid.,  per  Lord  Coleridge,  C.J.).  See  also 
Tamworth,  Penryn  and  Falmouth,  and  Southampton  Election  Petitions  (1870),  22 
L.  T.  98  ;  Norwich  Election  Petition  (1870),  ibid.,  101. 

{I)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  34.  "Pre- 
scribed officer  "  are  the  words  of  the  section.  Hitherto,  when  used  in  the  Act, 
they  have  always  been,  in  this  work,  translated  as  "  master,"  in  accordance  with 
s.  27,  which  says  that  the  duties  to  be  performed  by  the  prescribed  officer  under 
the  Act  are  to  be  performed  by  such  one  or  more  of  the  masters  as  may  be 
appointed  in  the  manner  therein  provided  (see  p.  410,  ante).  By  s.  3  of  the 
Act  "prescribed"  means  prescribed  by  the  rules  of  court.  The  rule  of  court 
purporting  to  deal  with  the  subject-matter  of  s.  34  appears  to  be  r.  73, 
which  was  substituted  for  the  old  r.  40.  The  rule,  it  will  be  observed,  makes 
certain  provisions  for  the  certifying  of  expenses  by  the  registrar ;  it 
makes  no  reference  to  the  master.  The  words  "prescribed  officer"  in 
the  section  appear,  therefore,  to  point  rather  to  the  registrar  than  to  the 
master. 

(m)  Election  Petition  Eules,  r.  73. 

{n)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  34. 
(o)  Ibid.,  s.  41  ;  Election  Petition  Eules,  r.  55. 

{p)  McLaren  v.  Home  (1881),  7  Q.  B.  D.  477.  The  registrar  certifies  the 
expenses  to  which  a  witness  is  entitled,  which  expenses  are  primarily  payable 
by  the  party  at  whose  instance  he  has  attended,  but  they  are  not,  necessarily, 
part  of  the  costs  properly  payable  by  the  other  side  under  an  order  by  the  court 
for  payment  of  costs  (see per  Lord  Coleridge,  C.J.,  Field,  J.,  concurring,  in 
McLaren  v.  Home,  supra).  It  is  submitted  that  for  the  purposes  of  the  certificate 
by  the  registrar,  r.  73,  supra,  comprises  those  witnesses  whose  expenses  have  not 
been  disallowed  by  the  court,  who  have  properly  attended,  at  the  instance  of  a 
party,  though  it  may  turn  out  unnecessary  actually  to  call  them,  and  that  the 
question  as  to  whether  their  expenses  are  properly  payable  by  the  party  ordered 
to  pay  the  costs  is  to  be  decided  by  the  master  on  taxation.  It  wiU.  be  observed 
that  the  words  of  s.  34  of  the  Parliamentary  Elections  Act,  1868  (31  &  32 
Vict.  c.  125),  are  "expenses  incurred  by  any  person  in  appearing  to 
give  evidence  at  the  trial,"  which  words,  it  is  submitted,  must  include  the 
expenses  of  persons  who  have  been  summoned  as  witnesses  but  have  not  been 
called ;  otherwise,  there  would  not  be  any  power,  even  in  the  court,  to  allow  the 
expenses  of  such  persons,  seeing  that  this  is  the  section  which  purports  to  pro- 
vide the  means  for  the  allowance  of  the  expenses  of  persons  attending  as 
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like  proceedings  in  the  King's  Bench  Division  of  the  High 
Court  (q). 

The  order  of  the  master  for  payment  of  costs  has  the  same  force 
as  an  order  made  by  a  judge,  and  it  maybe  enforced  in  like  manner 
as  a  judge's  order  (r). 

929.  All  claims  at  law  or  in  equity  to  money  deposited  or  to  be 
deposited  in  the  Bank  of  England  for  payment  of  costs,  charges, 
and  expenses  payable  by  petitioners  are  disposed  of  by  the  High 
Court  or  by  a  judge  (s).  Money  so  deposited,  when  no  longer 
needed  for  securing  payment  of  such  costs,  charges,  and  expenses, 
is  to  be  returned,  or  otherwise  disposed  of,  as  justice  may  require, 
by  a  rule  of  the  High  Court  or  order  of  a  judge  (0- 


Sect.  1. 

In  Parlia- 
mentary 
Elections. 

Master's  order 
for  payment 
of  costs. 

Payment  out 
of  money 
deposited. 


witnesses;  see  Trench  Nolan  {1813),  71.  E.  C.  L.  445,jper  Keogh,  J.,  at  pp.  451, 
452,  and  per  MoKEis,  J.,  at  p.  459.  The  old  r.  40,  which  was  in  force  when  that 
case  was  decided,  was  as  follows :  "The  reasonable  costs  of  any  witness  shall  be 
ascertained  by  the  registrar  of  the  court  and  the  certificate  allowing  them  shall 
be  under  his  hand."  This  rule  was  revoked  in  1875,  and  the  present  r.  73 
was  substituted  for  it.  S.  34,  it  will  be  observed,  says  that  the  expenses 
may  be  allowed  by  a  certificate  under  the  hand  of  the  judge  or  the  pre- 
scribed officer,  and  r.  40  said  that  a  certificate  allowing  the  expenses  should 
be  under  the  hand  of  the  registrar,  such  latter  certificate  to  be  the  one 
which  is  mentioned,  in  the  section,  as  to  be  given  under  the  hand  of  the 
judge  or  of  the  prescribed  ofiicer ;  see  Trench  v.  Nolan,  supra.  E.  73  would 
seem  to  divide  the  allowance  of  witnesses'  expenses  and  the  certifying  for  them, 
leaving  the  latter  function  to  the  registrar  when  the  allowance  has  been  made 
by  the  court.  But  it  is  submitted  that  the  allowance  of  them  is  implied 
in  the  ordinary  allowance  of  costs  made  by  the  court,  unless  the  court  should 
make  any  express  mention  as  to  the  expenses  of  any  witness,  the  reasonable- 
ness of  the  attendance  of  any  witness  being,  it  is  submitted,  left  to  the  discre- 
tion of  the  registrar  to  ascertain,  just  as  the  reasonableness  of  the  expenses  of 
the  attendance  of  the  witness  is  left  to  him  to  ascertain.  In  this  connection, 
the  concluding  words  of  s.  34,  enacting  that  such  expenses  are  to  be  deemed 
costs  of  the  petition,  may  be  observed.  If  the  allowance  of  the  expenses  of 
witnesses  is  not  to  be  implied  from  such  general  order  as  to  costs  by  the  court  or 
from  the  fact  that  there  is  no  direction  from  the  court  disallowing  their  expenses, 
seeing  that  s.  34  has  been  interpreted  (ifcZare/i  v.  ZTome  (1881),  7  Q.  B.  D.  477)  as 
a  provision  to  enable  witnesses  to  recover  their  expenses  from  the  party  calling 
them,  it  would  foUow,  it  is  submitted,  that,  in  order  to  be  assured  of  the 
payment  of  their  expenses,  the  witnesses,  or  someone  on  their  behalf,  should 
make  an  application  to  the  court  for  the  allowance  of  them ;  compare  Harwich 
Borough  Case  (1880),  3  O'M.  &  H.  61,  per  Ltjsh,  J.,  at  p.  71.  It  will  be,  how- 
ever, a  safer  course  in  cases  where,  for  any  reason,  witnesses  who  have  been 
summoned,  have  not  been  called,  that  the  party  seeking  the  costs  of  the  trial 
shall  make  application  to  the  court  to  allow  the  expenses  of  such  witnesses. 
Either  rule,  the  old  r.  40  or  the  present  r.  73,  appears  to  constitute  some 
variance  from  the  words  of  s.  34.  It  will  be  observed  that  s.  34  gives  the  power 
of  allowing  the  expenses  of  witnesses  by  certificate  to  the  court  or  to  the  pre- 
scribed officer  alternatively;  accordingly,  it  is  submitted,  unless  there  is  an 
order  by  the  court,  express  or  implied,  disallowing  the  expenses  of  any  witness, 
the  prescribed  officer  has  an  original  power  of  dealing  with  such  expenses  ; 
see  Trench  v.  Nolan,  supra.  In  the  last-named  case  it  was  also  held  that  the 
judge  who  had  tried  the  petition,  in  respect  of  which  the  question  as  to 
the  expenses  of  witnesses  arose,  still  had  the  power  of  dealing  with  these 
expenses,  though  he  was  no  longer  on  the  rota. 

Ig)  Election  Petition  Eules,  r.  55. 

(r)  lUd.,  r.  29. 

(s)  Ihid.,  r.  63. 

(t)  Ibid.,  r.  64.     Where  the  election  court  were  asked  by  a  successful 
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Sect.  1.  Such  rule  or  order  may  be  made  after  such  notice  of  intention  to 
In  Parlia-  apply,  and  such  proof  that  all  just  claims  have  been  satisfied  or 
mentary  otherwise  sufficiently  provided  for  as  the  court  or  judge  may 
Elections,    require  (a). 

The  rule  or  order  may  direct  payment  either  to  the  party  in  whose 
name  the  money  is  deposited  or  to  any  person  entitled  to  receive 
it  (b),  and,  upon  such  rule  or  order  being  made,  the  amount  may  be 
drawn  for  by  the  Lord  Chief  Justice  (c),  whose  draft  is,  in  all  cases, 
a  sufficient  warrant  to  the  Bank  of  England  for  all  payments  made 
thereunder  (d) . 

When  the  petition  is  finally  concluded  by  the  judgment  of  the 
election  court  and  the  giving  of  the  certificate  under  their  hands  (e), 
if  the  court  have,  also,  by  the  same  time  given  their  decision  as  to 
costs,  the  right  of  the  party  or  parties  to  whom  such  costs  are 
awarded  becomes  vested,  and  the  right  to  have  such  costs  taxed 
will  not  be  affected  by  any  event  happening,  after  such  conclusion 
of  the  petition,  which,  if  it  had  happened  earlier,  might  have  caused 
the  petition  to  abate  or  drop  (/). 

Non-payment      930.  If  a  petitioner  neglect  or  refuse  for  the  space  of  six  months 
of  witness's  or  after  demand  to  pay  to  any  person  summoned  as  a  witness  on  his 
costs  by'^  ^    behalf,  or  to  the  respondent,  any  sum  certified  to  be  due  to  him  for 
petitioner.      his  costs,  charges,  and  expenses,  and  if  such  neglect  or  refusal  be, 
within  one  year  after  such  demand,  proved  to  the  satisfaction  of 
the  court  of  elections  (g),  every  person  who  has  entered  into  a 
recognisance,  relating  to  the  petition  is  to  be  held  to  have  made 
default  in  his  recognisance.    The  master  is  thereupon  to  certify  the 
recognisance  to  be  forfeited,  and  it  is  to  be  dealt  with  accordingly  {h). 


respondent,  to  whom  they  had  awarded  costs,  for  an  order  for  the  payment  out 
to  him  of  the  security  deposited  in  coui"t  to  cover  his  costs,  they  refused  to  make 
the  order,  though  they  declared  him  to  be  entitled  to  have  the  money  retained 
in  court  as  security  for  his  costs,  and  they  gave  him  liberty  to  apply  after 
the  costs  should  have  been  taxed  {Lancaster  Division  Case  (1896),  5  O'M.  &  H. 
39,  52). 

(a)  Election  Petition  Eules,  r.  65.  As  part  of  the  proof  of  the  satisfaction  of 
all  claims,  the  practice  is  to  file  an  aflBdavit  stating  that  any  costs  of  publication 
incurred  under  r.  12  (see  p.  475,  ante)  have  been  satisfied. 

(&)  Ihid.,  r.  66. 
.  (c)  Ibid.,  r.  67. 

{d)  Ibid.,  r.  68. 

(e)  See  pp.  462,  463,  ante. 

If)  Election  Petition  Eules,  r.  68;  Marshall  v.  James  (1874),  L.  E.  9  C.  P. 
702.  The  disposal  of  the  costs  is  merely  ancillary  to  the  determination  by  the 
court  of  the  issue  or  issues  raised  by  the  petition,  and,  most  probably,  even  £f  the 
court,  on  giving  the  judgment  and  certificate  on  such  issue  or  issues,  had 
reserved  the  question  of  costs  they  would  still  have  jurisdiction  to  make  a 
valid  order  thereon,  notwithstanding  the  happening  of  such  an  event  as  is 
referred  to  immediately  after  they  had  given  their  certificate  (per  Lord 
Coleridge,  O.J.,  at  pp.  714,  715;  per  Bkett,  J.,  at  pp.  717,  718  ;  and  per 
Grove,  J.,  at  pp.  718,  719).  See  also  Parliamentary  Elections  Act,  1868 
(31  &  32  Vict.  c.  125),  s.  41.  _ 

{g)  The  term  "  court  of  elections,"  which  is  used  in  the  section,  appears  not  to 
be  defined  anywhere. 

ill)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.42.  As  to  the 
manner  in  which  forfeited  recognisances  are  dealt  with,  see  Levy  of  Pines 
Act,  1822  (3  Geo.  4,  c.  46). 


Part  VI. — Petitions. 


481 


Sect.  1, 

In  Parlia- 
mentary 
Elections. 

How  the 
expenses  of 
election 
commis- 
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931.  The  expenses  of  a  commission  appointed  to  inquire  into 
the  existence  of  corrupt  practices  at  any  parliamentary  election  or 
elections  in  a  county  or  borough  (i)  are  paid,  in  the  first  instance, 
by  the  Treasury  and  are  repayable  by  such  county  or  borough 
respectively  upon  the  requisition  of  the  Commissioners  of  the 
Treasury,  which  requisition  is  conclusive  evidence  of  the  amount 
stated  therein  and  of  the  payment  thereof  by  the  Treasury  (j). 
The  Commissioners  of  the  Treasury  are  to  forward  their  requisition 
to  the  treasurer  of  the  county,  in  the  case  of  a  county,  and  to  the  paid, 
town  clerk,  in  the  case  of  a  city  or  borough,  and  they  are  to  require 
such  county  treasurer  or  town  clerk,  as  the  case  may  be,  to  repay  to 
them  within  one  year  the  sum  named  in  the  requisition,  and  it  is 
the  duty  of  such  county  treasurer  or  town  clerk,  as  the  case  may  be, 
to  comply  with  the  requisition  (/c). 

In  the  case  of  a  county  the  treasurer  is  to  pay  the  amount 
required  out  of  the  public  funds  of  the  county  in  exactly  the  same 
manner  as  expenses  under  the  Parliamentary  Voters  Eegistration 
Act,  1843,  are  payable  (l). 

In  the  case  of  a  cit}'  or  borough  the  requisition  is  to  be  laid  before 
the  local  authority  of  such  city  or  borough,  and  the  local  authority 
is  to  certify  to  the  town  clerk  the  sum  which  is  to  be  paid  by  each 
of  the  parishes  or  townships  within  the  city  or  borough  as  the 
contribution  of  such  parish  or  township  towards  the  amount  stated 
in  the  requisition  (m) .  Thereupon,  the  overseers  of  every  such 
parish  or  township  are,  out  of  the  first  moneys  to  be  collected  for 
the  relief  of  the  poor,  to  pay  to  the  town  clerk  the  sum  directed  in 
the  certificate  of  the  local  authority  to  be  the  contribution  of  such 
parish  or  township,  and  the  town  clerk  is,  by  means  of  such 
contributions,  to  pay  the  amount  required  to  be  paid  to  the 
Commissioners  of  the  Treasury  (n). 

932.  If,  in  the  case  of  any  city  or  borough,  there  is  any  parish  Parish  partly 
which  happens  to  be  situate  partly  within  and  partly  without  the 
parliamentary  boundary  (o)  of  such  city  or  borough,  for  the  purposes 
of  any  such  contribution,  that  part  of  the  parish  which  is  situate 
within  such  boundary  is  to  be  liable  to  such  contribution  exclusively 
of  the  other  part  of  the  parish,  and  it  is  to  be  deemed  to  be  a  parish 
by  itself  and  the  overseers  of  the  whole  parish  are  to  be  deemed  to 
be,  also,  the  overseers  of  the  part  so  declared  to  be  a  parish  by 
itself  (^). 

For  the  purpose  of  raising  any  such  contribution  in  any  place  so 
declared  to  be  a  parish  by  itself  a  separate  rate  is  to  be  assessed, 


within 
borough. 


(i)  See  p.  463,  ante. 

{j)  Corrupt  Practices  Commission  Expenses  Act,  1869  (32  &  33  Vict.  c.  21),  s.  '1. 

{k)  Ibid.,  s.  3  (1),  (2). 

(I)  Ibid.,  s.  3  (3) ;  see  p.  240,  ante. 

(m)  Ibid.,  s.  3  (4). 

(n)  Ibid. 

(o)  Parliamentary  boundary  means  the  boundary  of  a  city  or  borough  as  fixed 
for  the  purpose  of  the  election  of  members  to  serve  in  Parliament  for  such  city 
or  borough  (Election  Commissioners  Expenses  Act,  1871  (34  &  35  Vict.  c.  61), 
s.  5). 

(p)  Election  Commissioners  Expenses  Act,  1871  (34  &  35  Vict.  c.  61),  s.  3. 
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made,  allowed,  published,  collected,  and  levied  in  the  same  manner 
as  the  poor  rate,  and  the  overseers  are  in  relation  to  such  separate 
rate  to  have  the  same  powers,  privileges,  and  protections,  and  to  be 
subject  to  the  same  obligations  as  prevail  in  relation  to  a  poor  rate, 
and  they  are  by  means  of  such  separate  rate  to  collect  the  sum 
directed  by  the  certificate  to  be  paid  to  the  town  clerk  as  the  contri- 
bution of  such  parish,  together  with  such  additional  sum  as  the 
overseers  may  estimate  to  be  necessary  to  provide  for  the  expenses 
of  assessing,  making,  allowing,  publishing,  levying  and  collecting 
such  separate  rate,  and  for  loss  by  rates  which  may  be  excused  or 
become  irrecoverable.  The  officers  ordinarily  employed  in  the 
collection  of  the  poor  rate  in  the  whole  of  such  parish  are,  if 
required  by  the  overseers,  to  collect  such  separate  rate  (q). 

933.  Where  the  election  commission  has  been  appointed  in 
respect  of  a  county  the  parishes  situate  within  the  parliamentary 
boundary  of  any  city  or  borough  are  not  to  be  liable  to  any  con- 
tribution towards  the  payment  of  the  expenses  of  such  commission, 
and  in  such  case  the  foregoing  provisions  with  respect  to  the 
payment  of  such  contribution  by  that  part  of  the  parish  which 
happens  to  be  situate  within  the  parliamentary  boundary  of  a  city 
or  borough  apply,  mutatis  mutandis,  to  that  part  which  happens  to 
be  situate  without  such  boundary  (?•) . 

934.  If  default  is  made  by  any  county  treasurer  or  town  clerk 
respectively  in  complying  with  such  requisition,  the  Commissioners 
of  the  Treasury  are  to  determine  the  amount  to  be  paid  by  each  of 
the  parishes  or  townships  situate  within  the  city  or  borough  as  the 
contribution  of  such  parish  or  township  towards  the  amount  required, 
and  thereupon  the  justices  in  general  or  quarter  sessions  assembled 
having  jurisdiction  over  each  of  the  parishes  or  townships  respec- 
tively within  such  county,  city,  or  borough,  are,  on  the  application 
of  the  Commissioners  of  the  Treasury,  to  raise  the  sum  specified  in 
such  requisition,  together  with  an  additional  sum  of  10  per  cent,  by 
a  rate  on  each  of  the  parishes  or  townships  respectively  within  such 
county,  city,  or  borough,  and  are  to  pay  the  amount  so  raised  to 
the  Treasury  (s).  Any  rate  so  made  by  the  justices  is  to  be  levied 
in  exactly  the  same  manner  as  a  county  rate  or  contribution  to  a 
county  rate  in  any  such  county,  city,  or  borough,  and  may  be 
enforced  accordingly  (t). 

Where  default  is  made  by  the  county  treasurer  or  by  the  town  clerk 
of  any  city  or  borough,  as  the  case  may  be,  the  contribution  of  any 
part  of  a  parish  so  declared  to  be  a  parish  by  itself  which  is  not 
comprised  in  a  municipal  borough  having  a  separate  court  of 
quarter  sessions  to  any  rate  made  by  the  justices  in  pursuance  of 
the  foregoing  provisions  is  to  be  assessed,  raised,  and  collected  in 
the  same  manner  as  any  contribution  to  a  county  rate  of  a  part  of 


{(j)  Election  Commissioners  Expenses  Act,  1871  (34  &  35  Vict.  c.  61),  s.  3. 
(r)  /  hid. 

(s)  Corrupt  Practices  Commission  Expenses  Act,  1869  (32  &  33  Vict.  c.  21), 
s.  3  (5). 
(i)  Ibid. 
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any  parish  the  other  part  of  which  is  comprised  in  a  municipal     Sect.  i. 
borough  having  a  separate  court  of  quarter  sessions,  and  is    In  Parlia- 
to  be  subject  to  all  enactments  regulating  the  same,  and  the  mentary 
foregoing  provisions  with  respect  to  a  separate  rate  are  extended  Elections, 
thereto  (a). 

935.  In  the  case  of  any  parish  comprised  in   a  municipal  Parishes  in 
borough  having  a  separate  court  of  quarter  sessions,  the  amount  quarter 

•     "  sessions 

determined  by  the  Commissioners  of  the  Treasury  to  be  payable  by  boiou"-hs. 
such  parish  as  its  contribution  is  to  be  paid  to  the  Treasury  by  the 
overseers  of  such  parish,  and  the  Commissioners  of  the  Treasury 
may  enforce  payment  thereof  by  the  overseers  by  the  same  means 
and  in  the  same  manner  as  the  council  of  such  borough  may  enforce 
payment  of  any  sum  which  the  overseers  are  ordered  by  such 
council  to  pay  towards  the  borough  rate,  and  for  this  purpose  such 
part  of  any  parish  situate  partly  within  and  partly  without  the 
municipal  borough  as  is  comprised  in  the  municipal  borough  is 
deemed  to  be  a  "  parish,"  and  the  overseers  of  the  whole  parish  are 
deemed  to  be  the  overseers  of  such  part  as  if  they  had  been 
appointed  by  the  council  to  act  as  overseers  therein  (b). 

The  powers  thus  given  to  the  Commissioners  of  the  Treasury 
in  the  case  of  such  default  by  a  county  treasurer  or  town  clerk 
respectively  are  to  be  in  addition  to  any  other  remedy  which  they 
may  have  for  obtaining  payment  of  the  sum  named  in  the 
requisition  (c). 

936.  Where  any  costs  or  sums  other  than  the  costs  of  a  prose-  Costs  to  be 
cution  on  indictment  are  under  an  order  of  a  court  trying  a  paid  by 
parliamentary  election  petition,  or  otherwise  under  the  Corrupt  and  '-f^^^sury. 
Illegal  Practices  Prevention  Act,  1883,  payable  by  a  county  or 
borough,  such  costs  or  sums  are  to  be  paid  by  the  Treasury,  and 

the  repayment  thereof  to  the  Treasury  is  secured  in  like  manner  as 
the  repayment  of  the  expenses  of  election  commissioners  (d). 

Stjb-SecT.  9. — Disqualijication  of  Individuals. 

937.  Where,  upon  the  trial  of  an  election  petition  containing  a  whencandi- 
charge  of  the  commission  of  a  corrupt  practice  in  reference  to  the  elec-  date's  agent 
tion  in  question,  the  election  court  report  to  the  Speaker  that  a  can-  ^' 
didate  at  such  election  has  been  guilty  by  his  agents  of  any  corrupt 
practice  thereat,  that  candidate  is  not  capable  of  being  elected  to  or 

of  sitting  in  the  House  of  Commons  for  such  county  or  borough  for 
seven  years  after  the  date  of  the  report,  and  if  he  has  been  elected 
his  election  is  void  (e). 


(a)  Election  Commissioners  Expenses  Act,  1S71  (34:  &  35  Vict.  c.  61),  s.  4  (1). 

(b)  Ibid.,  s.  4(2). 

(c)  Ibid,  s.  4. 

(c^)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  58  (1). 

(e)  Ibid.,  s.  6.  But,  where  the  corrupt  practice  consists  of  treating  and  undue 
influence,  or  either  of  these  offences,  as  to  the  authorised  excuse  or  exception 
which  obviates  such  incapacitation  and  avoidance  of  the  election,  see  ibid.,  s.  22, 
and  J).  398,  ante. 

I  I  2 
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Elections. 


Sect.  1. 

In  Parlia- 
mentary 
Elections. 

Corrupt  and 
illegal 
practices, 
undue  influ- 
ence etc.  by 
candidate,  or 
with  his 
knowledge  or 
consent. 


Incapacity 
of  guilty 
candidate. 


Candidates 
guilty  by 
agents. 


Effect  of 
reporting. 


938.  Where,  upon  the  trial  of  an  election  petition  respecting  an 
election  for  a  county  or  borough,  the  election  court,  by  their  report 
made  to  the  Speaker  (/),  report  that  any  corrupt  practice  other 
than  treating  or  undue  influence  has  been  proved  to  have  been 
committed  in  reference  to  such  election  by  or  with  the  knowledge 
of  any  candidate  at  such  election,  or  that  the  offence  of  treating  or 
undue  influence  has  been  proved  to  have  been  committed  by  any 
candidate  at  such  election  in  reference  thereto,  such  candidate  is 
not  capable  of  ever  being  elected  to  or  of  sitting  in  the  House 
of  Commons  for  the  said  county  or  borough,  and,  if  he  has  been 
elected,  his  election  is  void  (g).  He  is,  further,  subject  to  the 
same  incapacities  to  which  he  would  be  subject  if,  at  the  date  of 
the  said  report,  be  had  been  convicted  on  an  indictment  of  a  corrupt 
practice  (h). 

939.  Where,  upon  the  trial  of  an  election  petition  containing  a 
charge  of  the  commission  of  an  illegal  practice  in  reference  to  the 
election  in  question,  it  is  reported  by  the  election  court  that  any 
illegal  practice  has  been  proved  to  have  been  committed  in  reference 
to  such  election  by  or  with  the  knowledge  and  consent  of  any  candi- 
date at  such  election,  that  candidate  is  not  capable  of  being  elected 
to  or  of  sitting  in  the  House  of  Commons  for  such  countj^  or  borough 
for  seven  years  next  after  the  date  of  the  report,  and  if  he  has  been 
elected  his  election  is  void(i).  He,  further,  becomes  subject  to  the 
same  incajpacities  to  which  he  would  become  subject  if  at  the  date 
of  the  report  he  had  been  convicted  of  such  illegal  practice  {k). 

940.  If  the  report  is  that  a  candidate  at  such  election  has  been 
guilty  by  his  agents  of  any  illegal  practice  in  reference  thereto,  that 
candidate  is  not  capable  of  being  elected  to  or  of  sitting  in  the 
House  of  Commons  for  such  county  or  borough  during  the 
Parliament  for  which  the  election  was  held,  and  if  he  has  been 
elected,  his  election  is  void  (l) . 

941.  Every  person  reported  by  an  election  court  to  have  been 
guilty  of  any  corrupt  or  illegal  practice  at  an  election,  whether  he 
has  or  has  not  obtained  a  certificate  of  indemnity,  becomes  subject 
to  the  same  incapacity  to  which  he  would  be  subject  if  he  had  at 
the  date  of  such  election  been  convicted  of  the  offence  of  which  he 
is  reported  of  having  been  guilty  (m). 


(/)  See  p.  461,  ante. 

(g)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  4. 

(h)  As  to  wliat  these  are,  see  pp.  528,  529,  post. 

{i)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  ir(a). 

(7c)  Ibid.  As  to  what  such  incapacities  are,  see  pp.  528,  529  post.  But  as  to 
authorised  excuses  and  exceptions,  see  Corrupt  and  Illegal  Practices  Preven- 
tion Act,  1883  (46  &  47  Vict.  c.  51),  s.  23,  and  p.  398,  ante. 

(l)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  li  (b);  but  as  to  authorised  excuses  and  exceptions,  see  ibid.,  ss.  22,  23, 
29  (6),  and  p.  398,  a^ite. 

(ni)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51)> 
8.  38  (5).    As  to  what  such  incapacity  is,  see  pp.  528  et  seq.,  post. 
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942.  Where  a  barrister,  or  a  solicitor,  or  a  person  belonging  to      Sect.  i. 
any  profession  the  admission  to  which  is .  regulated  by  law,  is    In  Parlia- 
reported  by  the  election  court  to  have  been  guilty  of  any  corrupt  mentary 
practice  in  connection  with  an  election,  it  is  the  duty  of  the  Director  Elections, 
of  Public  Prosecutions,  whether  such  person  has  or  has  not  received  gpeckT' 

a  certificate  of  indemnity,  to  bring  the  matter  before  the  Inn  of  persons. 
Court,  High  Court,  or  tribunal  having  power  to  take  cognisance  of 
any  misconduct  of  such  person  in  his  profession,  and  such  Inn  of 
Court,  High  Court,  or  tribunal,  may  deal  with  such  person  in  like 
manner  as  if  such  corrupt  practice  were  misconduct  by  such  person 
in  his  profession  (n). 

943.  If  the  election  court  report  of  a  justice  of  the  peace  that  he  Justice  of  the 
has  been  guilty  of  any  corrupt  practice  in  connection  with  an  peace. 
election,  it  is  the  duty  of  the  Director  of  Public  Prosecutions, 

whether  such  justice  of  the  peace  has  or  has  not  received  a  certifi- 
cate of  indemnity,  to  report  the  case  to  the  Lord  Chancellor  together 
with  such  evidence  as  may  have  been  given  of  such  corrupt  prac- 
tice (o).  If  a  person,  who  by  virtue  of  being  or  of  having  been 
a  mayor  of  a  borough,  acts  as  a  justice  of  the  peace,  the  Lord 
Chancellor  has  the  same  power  to  remove  him  from  being  a 
justice  of  the  peace  as  if  he  were  named  in  a  commission  of 
the  peace  (p). 

944.  If  it  appears  to  an  election  court  that  a  licensed  person  has  Licensed 
knowingly  suffered  any  bribery  or  treating,  in  reference  to  any  peisou. 
election,  to  take  place  upon  his  licensed  premises  the  election  court 

are  (subject  to  the  provisions  (q)  as  to  a  person  having  an  opportu- 
nity of  being  heard  by  himself  and  of  producing  evidence  before 
being  reported)  to  report  him  (a). 

Whether  such  licensed  person  has  or  has  not  obtained  a  certificate 
of  indemnity,  it  is  the  duty  of  the  Director  of  Public  Prosecutions  to 
bring  such  report  before  the  licensing  justices  from  whom  or  on 
whose  certificate  such  person  obtained  his  licence,  and  the  licensing 
justices  are  to  cause  the  report  to  be  entered  in  the  proper  register 
of  licences  (b).  Where,  accordingly,  an  entry  is  made  in  the  register 
of  licences  of  any  such  report  respecting  any  licensed  person,  such 
entry  is  to  be  taken  into  consideration  by  the  licensing  justices  in 
determining  whether  they  will  or  will  not  grant  to  such  person 
a  renewal  of  his  licence  or  certificate,  and  the  entry  may  be,  if  the 
justices  think  fit,  a  ground  for  refusing  such  renewal  (c). 

945.  Every  person  who  in  consequence  of  conviction  or  of  the  Prohibition 
report  of  any  election  court  or  election  commissioners  under  the  f^'o^i  "^o^'ng. 


(n)  Cormpt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  38  (7). 

(o)  Ibid.,  s.  38  (6). 
{p)  Ibid. 

{q)  See  p.  469,  ante. 

(a)  Corrupt  and  Illegal  Practices  Prevention.  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  38  (8)  (b). 
(h)  Ibid. 

(e)  Ibid.,  8.38  (8)  (c). 
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Elections. 


Sect.  1. 

In  Parlia- 
mentary 
Elections. 


Definiteness 
of  report. 


Perjured 
evidence. 


Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  or  under  the 
Corrupt  Practices  (Municipal  Elections)  Act,  1872  (cZ),  or  under 
Part  IV.  of  the  Municipal  Corporations  Act,  1882,  or  under  any 
other  Act,  iov  the  time  being,  in  force  relating  to  corrupt  practices 
at  an  election  for  any  public  office,  has  become  incapable  of  voting 
at  any  election,  whether  a  parliamentary  election  or  an  election  to 
any  public  office,  is  prohibited  from  voting  at  any  such  election,  and 
his  vote  is  to  be  void  (e). 

946.  In  order  that  any  person  should  become  subject  to  any 
incapacities  or  disabilities  in  consequence  of  the  report  of  an  election 
court,  the  report  must  contain,  or  must  be  equivalent  to,  a  definite 
finding  that  he  is  guilty  of  the  offence  or  offences  entailing  such 
incapacities  or  disabilities.  He  does  not  become  subject  thereto  by 
reason  only  of  a  report  stating  facts  from  which  his  guilt  may  be 
inferred  (/). 

947.  Where  a  person  has  become  subject  to  any  incapacity  by 
reason  of  a  report  of  an  election  court,  and  any  witness  who  gave 
evidence  against  such  person  upon  the  proceeeding  on  which  such 
report  was  made  is  convicted  of  perjury  in  respect  of  that  evidence, 
the  person  who  has  become  incapacitated  may  apply  to  the  High 
Court,  and  the  court,  if  satisfied  that  the  report,  so  far  as  respects 
such  person,  was  based  upon  perjury,  may  order  that  such  incapacity 
shall  thenceforth  cease,  and  it  shall  cease  accordingly  (a). 


Special 

election 

court. 


Sect.  2. — In  Municipal  Elections. 
Sto-Sect.  1. — The  Commissioner  and  his  Jurisdiction. 

948.  A  special "  election  court "  has  been  constituted  by  statute  (&), 
for  the  trial  of  municipal  election  petitions  (c). 


(c^)  35  &  36  Vict.  c.  60.  This  Act  is  repealed  as  regards  England  by  the 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  5,  Scted.  I.,  but  it  is 
still  in  force  in  Scotland  and  Ireland  {ibid.,  s.  260  (2)). 

(e)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  23,  Sched.  III.,  Part  II.,  applying  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883  (,46  &  47  Vict.  c.  51),  s.  37. 

(/)  Grant  v.  Pagham  Overseers  (1877),  3  C.  P.  D.  80;  see  also  Drinlauater  v. 
Deakin  (1874),  L.  E.  9  C.  P.  626,  per  Lord  Coleridge,  C.J.,  at  pp.  636,  637. 

(a)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  46. 

(b)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50). 

(c)  Ibid.,  s.  92  (1).  Wbere  a  person  has  been  duly  elected  in  form  and  so  as 
to  render  the  office  to  which  he  has  been  elected  in  fact  full  of  him,  though  he 
was  not  qualified  for  election  and  is  not  qualified  for  the  holding  of  such  office, 
a  mandamus  for  the  holding  of  a  new  election  will  not  lie,  at  any  rate  not  if 
the  office  is  such  that  a  writ  of  quo  loarranto  would  lie  in  respect  of  it  {B.  v.  Beer, 
[1903]  2  K.  B.  693,  following  B.  v.  Chester  Corporation  (1855),  25  L.  J.  (Q.  B.)  61, 
and  B.  v.  Welshpool  Corporation  (1876),  35  L.  T.  594).  It  is  submitted  that  there 
is  a  distinction  between  being  not  qualified  and  being  disqualified  (see  Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  ss.  9, 11, 12,  41),  and  that  if  a  person 
who  is  not  qualified  within  s.  11  be  elected  his  election  may  not  be  questioned 
hy  way  of  petition,  though  his  holding  the  office  may  be  questionable  by  quo 
warranto.  The  office  of  sheriff  of  a  city  is  not  questionable  by  an  election 
petition.    This  was  admitted  by  the  proposed  petitioner  in  Pope  v.  Bruton  (1900), 
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Sect.  2. 
In 

Municipal 
Elections. 

The  commis- 
sioner. 

Tenure  of 
office  and 
qualifications. 


This  election  court  consists  of  a  single  commissioner  (d).  A 
particular  commissioner  is  assigned  ad  hoc  in  the  case  of  each 
petition  (e).  He  has  a  very  wide  jurisdiction  as  far  as  the  particular 
case  is  concerned,  and  has  very  ample  powers  (/).  He  sits  without 
a  jury  (g). 

A  commissioner,  who  holds  his  office  for  a  year  (h),  must  be  a 
barrister  (i)  of  not  less  than  fifteen  years'  standing  (/c) .  He  may 
not  be  a  member  of  the  House  of  Commons  {1} ;  nor  may  he  hold 
any  office  or  place  of  profit  under  the  Crown  (??i),  other  than  that 
of  recorder  (w).  A  barrister  is  not  qualified  to  act  as  a  commis- 
sioner (n)  for  the  trial  of  any  petition  relating  to  any  borough  for 
which  he  is  recorder,  or  in  which  he  resides,  or  which  is  included  in 
a  circuit  on  which  he  practises  as  a  barrister  (o). 

949.  The  appointment  of  commissioners  lies  with  the  judges  for  Appointment, 
the  time  being  on  the  rota  (p)  for  the  trial  of  parliamentary  election 
petitions,  who  have  before  them  for  the  purpose  of  dealing  with 
the  matter  a  list  of  all  the  municipal  election  petitions  at  issue, 
called  the  "  municipal  elections  list  "  (q).  The  judges  for  the  time 
being  on  such  rota,  or  any  two  of  those  judges,  may  annually  appoint 
as  many  barristers,  not  exceeding  five,  as  they  may  think  necessary, 
to  be  commissioners  for  the  trial  of  municipal  election  petitions. 
And  they  must  from  time  to  time  assign  to  be  tried  by  each 
commissioner  the  petitions  relating  to  the  different  elections  other 
than  parliamentary  petitions  which  are  liable  to  be  questioned  by 


17  T.  L.  E.  182,  where  Bruce  and  Daeling,  JJ.,  overruling  Kennedy,  J.,  at 
chambers,  ordered  the  petition  to  be  taken  off  the  file.  It  appeared  that  the 
proper  remedy  was  by  quo  luarranto,  a  writ  which  issues  out  of  the  King's  Eench 
Division  to  inquire  by  what  authority  a  person  who  claims  or  usurps  his  office 
supports  his  claim. 

Quo  toarranto  is  still  the  remedy  in  the  case  of  a  non-corporate  office,  such  as 
vestry  clerk ;  but  tbere  must  be  more  than  mere  acceptance  of  the  office  {B..  v. 
Tidij,  [1892]  2  Q.  B.  179).  Compare  Budge  v.  Andreius  (1878),  3  C.  P.  D.  510, 
520,  decided  under  an  earlier  Act;  Line  y.  Warren  (1885),  14  Q,.  B.  D.  548, 
C.  A. ;  R.  V.  Welshpool  Corporation  (iHl 6),  35  L.  T.  594;  Yates  v:  Leach  (1874), 
L.  E.  9  0.  P.  605;  ilonl-s  v.  Jackson  (1876),  1  C.  P.  D.  683;  Fritchard  v. 
Bangor  Corporation  (1888),  13  App.  Cas.  241. 

{d)  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  92  (1). 

(e)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Yict.  c.  70),  s.  36  (2). 

(/)  See  p.  512,  post. 

(g)  Municipal  Corporations  Act,  1882  (45  &  46  Vict,  c,  50),  s.  92  (1). 

(h)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  36  (2). 

{i)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  92  (1). 
(h)  J  bid.,  s.  92  (2). 
(?)  Ibid. 

(m)  This  does  not  include  the  office  of  a  revising  barrister  whose  place  is  not 
under  the  Crown  ;  see  p.  218,  ante.  For  the  meaning  of  the  phrase  "  place  of 
profit  under  the  Crown,"  see  title  Parliament. 

(?i)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  92  (2). 

(o)  Ibid.,  s.  92  (3). 

(p)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  92  (4),  as  amended 
by  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict, 
c.  70),  s.  36  (2). 

(5)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  ss.  91  (1), 
92  (4). 
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Elections. 


Sect.  2.     petition  (r) ;  except  those  in  which  the  question  raised  by  the  petition 
In        is  before  trial  stated  as  a  special  case,  with  a  view  to  its  being  heard 
Municipal    by  the  High  Court  (s). 

Elections.  jf  ^  commissioner  to  whom  the  trial  of  a  petition  is  assigned 
dies  or  becomes  incapable  of  acting,  or  declines  to  do  so,  the  said 
judges  or  two  of  them  may  assign  the  trial  to  be  conducted  and 
continued  by  another  of  the  commissioners  (a) . 

A  commissioner's  court  is  a  court  of  record  (h).  For  this  reason 
its  order  can  only  be  proved  by  production  of  the  record  (c) ;  and  for 
the  same  reason  the  commissioner  can  commit  to  prison  any  person 
who  is  guilty  of  contempt  of  court  in  the  face  of  the  court  {d). 

Jurisdiction  950.  As  the  commissioner  will  have  eventually  (e)  to  make  a 
inJSSes  report  to  the  High  Court  as  to  whether  (inter  alia)  corrupt  or 
illegal  practices  or  the  offences  of  illegal  payment,  employment, 
or  hiring  have  extensively  prevailed  (/),  it  follows  that  he  has 
jurisdiction  to  inquire  into  any  facts  which  may  tend  to  throw 
a  light  upon  the  possibility  of  there  having  been  any  such 
extensive  prevalence,  even  though  those  facts  be  not  relevant  to 
the  issues  raised  between  the  petitioner  and  the  respondent  to 
the  petition. 

Adjournment.  951.  The  commissioner  has  a  discretion  to  adjourn  the  trial 
from  time  to  time  and  from  any  one  place  to  any  other  place  within 
the  borough  or  place  where  it  is  held  {g). 

No  appeal,  but  952.  There  is  no  appeal  from  any  decision  of  the  commissioner 
case^^  upon  any  question  either  of  law  or  of  fact ;  but  he  has  power  to 


(r)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  TO),  s.  36  (2). 
(s)  See  p.  512,  post. 

(a)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  92  (5). 

{h)  Because  the  commissioner  has,  with  an  exception,  as  to  which  see  p.  515, 
Ijost,  the  same  powers  and  privileges  as  those  which  judges  have  on  the  trial  of 
parliamentary  election  petitions  {ibid.,  s.  92  (6) ).  See  p.  411,  mite,  and  also 
the  judgment  of  Jessel,  M.E.,  in  E.  v.  Maidenhead  Corporation  (1882),  9  Q,.  B.  D. 
494,  C.  A.,  at  p.  500.  That  case  was  decided  under  the  Corrupt  Practices 
(Municipal  Elections)  Act,  1872  (35  &  36  Vict.  c.  60),  s.  14  (5),  the  effect  of 
which,  as  regards  the  point  in  question,  is  the  same  as  that  of  the  above-quoted 
sub-section. 

(c)  I  hid. 

(d)  2  Bac.  Abr.,  tit.  Courts,  E.  See  title  Contempt  of  Cotjrt,  Vol.  VII., 
p.  279. 

(e)  See  p.  518,  post. 

If)  Mimicipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  93  (5); 
Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  ss.  8  (1),  18.  Note  that  in  the  case  of  corrupt  practices  the 
question  is  whether  corrupt  practices  have  extensively  prevailed  ;  in  the  case 
of  illegal  practices  and  illegal  payment  etc.  the  question  is  whether  these 
things  have  so  extensively  prevailed  that  they  may  reasonably  be  supposed  to 
have  affected  the  result  of  the  election.  So  that  in  the  latter  case,  where  the 
majority  is  very  large,  it  may  sometimes  be  apparent  on  the  face  of  the  matter 
that  there  is  no  need  to  inquire  into  the  facts  relating  to  illegal  practices  and 
illegal  paj'ments  etc.  other  than  those  at  issue  between  the  parties.  Where 
corrupt  practices  are  in  question,  such  facts  must  always  be  investigated. 

((/)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  93  (3). 


Part  VI. — Petitions. 


489 


reserve  any  question  of  law  as  to  the  admissibility  of  evidence  or 
otherwise  for  the  consideration  of  the  High  Court,  if  such  question 
appears  to  him  to  require  such  consideration  (/t). 

953.  The  town  clerk  or  other  authority,  as  the  case  may  he  (i), 
must  provide  proper  accommodation  for  holding  the  election  court, 
and  any  expenses  incurred  by  him  for  this  purpose  are  to  be  paid 
out  of  the  borough  fund  or  borough  rate  (/c). 

All  chief  and  head  constables,  superintendents  of  police,  head- 
boroughs,  gaolers,  constables,  and  bailiffs  must  give  their  assistance 
to  the  commissioner  in  the  execution  of  his  duties ;  and  if  any 
gaoler  or  officer  of  a  prison  makes  default  in  receiving  or  detaining 
a  prisoner  committed  thereto  by  the  commissioner's  orders  he  will 
be  liable  to  a  fine  not  exceeding  £5  for  every  day  during  which  the 
default  continues  (I). 

954.  The  commissioner  is  accompanied  (m)  by  the  registrar  (n),  Kegistrar  and 

officers. 


Sect.  2. 
In 

Municipal 
Elections. 

Provision  for 
the  court,  and 
proper  attend- 
ance upon 
the  commis- 
sioner. 


(h)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  93  (8) ;  see 
p.  517,  post.  A  case  of  a  municipal  petition  inwhich  the  commissioner  reserved 
a  question  of  law  is  Be  Gloucester  Municipal  Election  Petition,  1900,  Ford  v. 
Newtli,  [1901]  1  K.  B.  683.  The  election  was  there  alleged  to  be  void  on  the 
ground  that  the  respondent  had  an  interest  in  a  contract  with  the  corporation, 
and  the  High  Court  held  that  he  had  such  an  interest. 

(i)  See,  in  the  case  of  petitions  relating  to  elections  to  a  county  council, 
p.  449,  post,  and,  in  the  case  of  petitions  relating  to  other  elections,  pp.  502, 
503,  post. 

{h)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  99  (1). 
(1)  Ibid.,  s.  99  (2). 

{m)  By  s.  99  (3)  of  the  same  Act  the  election  court  may  employ  officers  and 
clerks  as  prescribed.  The  matter  is  dealt  with  in  rr.  50 — 52  of  the  Municipal 
Election  Petition  Eules,  1883. 

(?i)  The  registrar  is  an  officer  who  shall  be  appointed  for  each  court  for 
the  trial  of  a  municipal  election  petition  by  the  election  judges  at  the 
same  time  that  they  assign  the  petition  to  the  commissioner  ;  he  must  attend 
at  the  trial  in  like  manner  as  the  clerks  of  assize  and  arraigns  attend  at  the 
assizes.  He,  by  himself,  or,  in  case  of  need,  his  sufficient  deputy,  must 
perform  all  the  functions  incident  to  the  officer  of  a  court  of  record,  and  also 
such  duties  as  may  be  prescribed  to  him  (Municipal  Election  Petition  Eules, 
1883,  r.  50). 

The  dnties  of  the  registrar,  in  practice,  include  the  following  :  (i.)  to  arrange 
with  the  town  clerk  or  other  authority  (see  p.  489,  ante)  for  the  proper 
reception  of  the  commissioner,  the  provision  of  a  suitable  building  for  the 
hearing  of  the  petition  and  of  a  suitable  private  room  for  the  use  of  the  com- 
missioner ;  (ii.)  to  arrange  likewise  for  the  presence  of  an  adequate  force  of 
police  ;  (iii.)  to  arrange  likewise  for  a  proper  supply  of  stationery,  including 
note-books ;  (iv.)  to  arrange  for  the  provision  of  a  suitable  deed-box  or  other 
receptacle  for  the  reception  of  all  documents  relating  to  the  case  ;  (v.)  to  be 
present  throughout  the  proceedings  in  court ;  (vi.)  to  keep  carefully  all  docu- 
ments put  in  and  all  other  documents  relating  to  the  case,  and  to  produce  the 
same  speedily  when  required ;  (vii. )  to  read  the  petition  aloud  in  open  court  at 
the  commencement  of  the  proceedings ;  (viii.)  to  keep  a  note-book,  in  which  he 
is  to  enter  the  names,  occupation,  addresses  etc.  of  each  witness,  and  also  to  enter 
any  orders  or  directions  given  by  the  commissioner;  (ix.)  to  provide  for  the 
printing  of  an  adequate  supply  of  all  the  prescribed  forms,  which  are — (a)  form 
of  order  of  commissioner  to  compel  a  person  to  attend  as  a  witness,  (b)  form  of 
notice  to  a  person  to  show  cause  why  he  should  not  be  reported,  (c)  form  of 
certificate  of  indeinnitj',  (d)  form  of  certificate  of  expenses  of  witness;  (x.)  to 
compel  the  attendance  of  any  witnesses  whenever  such  attendance  is  required  by 
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Elections. 


Sect.  2.  the  crier  and  officer  of  the  court  (o),  and  an  official  shorthand 

In  writer  ip). 
Municipal       rtte  mi 

Elections.       955.  The  remuneration  and  allowances  to  be  paid  to  the  commis- 

Kemii^^ation  ^^^^^^  services  in  respect  of  the  trial  of  an  election  petition, 

of  commis-  as  Well  as  those  to  his  staff  and  the  registrar,  are  fixed  by  a  scale  (q), 

sioner  and  which  is  made  and  may  be  varied  by  the  election  iudges  on  the 
hisstafP.  ^ 


tlie  commissioner ;  (xi.)  to  notify  to  any  person  wlien  so  directed  by  tlie  com- 
missioner that  he  must  show  cause  why  he  should  not  be  reported;  (xii.)  to 
certify  the  reasonable  expenses  of  witnesses  after  hearing  all  parties  concerned; 
(xiii.)  to  draw  up  and  sign  the  postea  to  the  petition. 

It  does  not  appear  that  he  has  any  duty  in  relation  to  the  stamping  of 
documents. 

It  is  not  necessary,  but  it  is  usual,  for  the  registrar  to  be  a  barrister. 

(o)  This  officer  is  appointed  by  the  commissioner  (Municipal  Election  Petition 
Eules,  1883,  r.  51).  His  duties  are  to  administer  the  oath  to  every  witness 
according  to  due  form  of  law,  and  to  act  as  clerk  to  the  commissioner. 

(p)  The  shorthand  writer  to  attend  at  the  trial  of  the  petition  is  the  shorthand 
writer  to  the  House  of  Commons  for  the  time  being  or  his  deputy,  and  the  master- 
must  send  him  a  copy  of  the  notice  of  trial  (Municipal  Election  Petition  Eules, 
1883,  r.  52).  This  shorthand  writer  must  attend  the  trial  and  must  be  sworn  by 
the  commissioner  faithfully  and  truly  to  take  down  the  evidence  given  at  the 
trial.  He  must  take  down  the  evidence  at  length.  A  transcript  of  the  notes  of 
the  evidence  taken  by  him  must,  if  the  commissioner  so  directs,  accompany  the 
certificate  of  the  commissioner.  His  expenses,  according  to  a  prescribed  scale, 
are  to  be  treated  as  part  of  the  expenses  incurred  in  receiving  the  court  (Muni- 
cipal Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  99  (4) ).  It  does  not  appear 
that  the  commissioner  has  any  other  express  power  to  order  a  transcript  of  the 
notes  than  that  here  given,  and  which  would  not  seem  to  apply  to  a  case  where 
the  report  required  no  explanation — e.g.,  where  the  report  was  that  no  corrupt 
or  illegal  practices  were  proved  at  all,  nor  was  there  any  reason  to  suppose  that 
any  such  had  prevailed. 

(q)  The  matter  is  one  which  is  sometimes,  as  will  hereafter  appear  (see 
p.  522,  post),  of  importance  to  the  parties,  and  not  only  to  the  local  authority. 
The  following  is  the  effect  of  the  Treasury  Minute  of  30th  April,  1883,  so  far 
as  it  relates  to  the  barrister,  registrar,  and  staff : — "  There  will  be  paid  to 
the  barrister"  (i.e.  the  commissioner)  "for  his  services  in  respect  of  the  trial  of 
a  petition  the  sum  of  fifteen  guineas  for  each  day  during  which  he  is  engaged, 
the  said  sum  being  in  full  for  his  fee  and  for  allowances  for  his  expenses  of 
locomotion  and  living  while  so  engaged.  There  will  be  paid  to  the  registrar  of 
the  court  the  sum  of  three  guineas  for  each  day  while  he  is  engaged  on  the  trial 
or  necessarily  engaged  in  travelling  to  or  from  the  place  of  trial,  and  a  further 
sum  of  one  guinea  for  each  day  while  so  engaged,  including  Sundays,  during- 
the  time  the  trial  lasts,  to  cover  his  expenses  of  living.  There  shall  be  paid  to  the 
crier  of  the  court  the  sum  of  one  guinea  for  each  day  when  he  is  so  engaged  on 
the  trial  or  in  travelling  to  or  from  the  place  of  trial,  including  Sundays,  during 
the  time  the  trial  lasts.  There  shall  be  paid  to  each  shorthand  writer  (see  p.  514, 
post),  whom  it  may  be  found  necessary  to  employ  the  sum  of  two  guineas  for 
each  day  he  is  in  attendance,  and  also  the  further  sum  not  exceeding  8d.  per 
folio  for  transcribing  his  notes.  There  shall  be  paid  to  each  shorthand  writer 
a  sum  not  exceeding  two  guineas  a  week  for  personal  expenses,  unless  he  is  resi- 
dent in  the  borough  where  the  trial  is  held.  There  shall  be  paid  to  each  clerk  not 
exceeding  three  in  number  whom  it  may  be  found  necessary  to  send  to  transcribe 
the  shorthand  writer's  notes  a  sum  not  exceeding  one  guinea  per  week  for  expenses 
unless  he  is  resident  in  the  borough  where  the  inquiry  is  held.  In  addition 
to  the  sums  above  specified  there  shall  be  paid  to  the  registrar,  crier,  shorthand 
writers,  and  clerks  their  actual  expenses  of  locomotion  according  to  an  account 
to  be  rendered  to  the  Lords  Commissioners  of  His  Majesty's  Treasury."  The 
precedents  show  that  every  day  necessarily  spent  in  travelling  is  to  be  reckoned 
as  a  day  during  which  the  commissioner  is  engaged,  and  so  is  a  day  which  is 
spent  in  settling  the  report,  certificate  etc.,  after  the  conclusion  of  the  trial  and 
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rota  for  the  trial  of  parliamentary  election  petitions  with  the 
approval  of  the  Treasury.  The  remuneration  and  allowances 
are  paid  in  the  first  instance  by  the  Treasury  (a).  But  they 
must  be  repaid  to  the  Treasury  out  of  the  borough  fund  or 
borough  rate  (b),  or  out  of  the  county  fund,  as  the  case 
may  be  (c). 

956.  The  title  of  the  commissioner's  court  may  be  as  follows  :  Title  of 
"  Court  for  the  trial  of  a  municipal  election  petition  for  such  and  court, 
such  a  borough  (or  as  the  case  may  be)  between  such  and  such  a 
person  petitioner  and  such  and  such  a  person  respondent."    It  is 
sufficient  so  to  entitle  the  proceedings  in  that  court  ((^).  The 
petition  itself,  however,  is  a  petition  to  the  High  Court,  and  should 

be  entitled  accordingly  (e). 

Stjb-Sect.  2. — Presentation  of  a  Petition. 

957.  A  municipal  election  (/)  maybe  questioned  by  an  election 
petition  on  the  following  grounds  or  any  of  them  : — 

(1)  That  the  election  was,  as  to  the  borough  or  ward,  wholly  avoided 
by  general  bribery,  treating,  undue  influence,  or  personation  ((/) . 

(2)  That  the  election  was  avoided  by  corrupt  practices  or  oflences 
against  Part  IV.  of  the  Municipal  Corporations  Act,  1882  (/i), 
including  an  illegal  practice  (i)  committed  at  the  election. 

(8)  That  the  person  whose  election  is  questioned  was  at  the  time 
of  the  election  disqualified  {j). 

(4)  That  such  person  was  not  duly  elected  by  a  majority  of  lawful 
votes  {k). 


the  delivery  of  the  judgment.  A  Sunday  may  be  reckoned  as  a  day  upon 
which  the  commissioner  is  engaged,  if  he  is  in  fact  engaged  upon  such  Sunday. 
This  is  also  shown  by  the  precedents. 

(a)  On  an  application  made  to  the  Lords  Commissioners  of  the  Treasury.  The 
application  should  be  accompanied  by  an  account  setting  out  the  remuneration 
earned  in  accordance  with  the  Treasury  Minute. 

^  (6)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  101  (1).  As  to 
the  circumstances  in  which  either  of  the  parties  to  the  petition  may  be  ordered 
to  bear  these  expenses,  see  p.  522,  post. 

(c)  See  Local  Government  Act,  1888  (51  &  52  Yict.  c.  41),  s.  75,  and  note  the 
■<7ords  "  in  such  terms  and  with  such  modifications  as  are  necessary  to  make 
them  applicable  to  .  .  .  the  provisions  of  this  Act."  There  is  no  special 
provision  as  to  these  expenses  in  the  Local  Government  Act,  1894  (56  &  57  Vict, 
c.  73y,  but  in  s.  48  thereof  all  necessary  modifications  are  similarly  no  doubt 
intended. 

(d)  Municipal  Election  Petition  Eules,  1883,  r.  49. 

(e)  Ibid.,  r.  5.    See  p.  4t99,2Mst. 

if)  The  following  provisions  apply  also  to  the  elections  of  chairmen  and 
councillors  of  county  councils  (Local  Government  Act,  1888  (51  &  52  Vict, 
c.  41),  s.  75  ;  and  see  p.  499,  post). 

(</)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  87  (1)  (a). 

{/>)  45  &  46  Vict.  c.  50. 

{i)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  8  (1). 

(j)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  87  (1).  As 
to  what  constitittes  disqualification,  see  ibid.,  s.  12,  and  Mimicipal  Elections 
(Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict.  c.  70),  s.  18. 

(/t-)  /  bid.    Eut,  apparently,  an  election  of  a  parish  councillor  at  which  no  poll 
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(5)  That  illegal  practices  or  offences  of  illegal  payment,  employ- 
ment, or  hiring  committed,  in  reference  to  the  election,  for  the 
purpose  of  promoting  the  election  of  a  candidate  thereat,  so  exten- 
sively prevailed  that  they  may  be  reasonably  supposed  to  have 
affected  the  result  of  the  election  (1). 

The  elections  thus  questionable  are  elections  to  corporate 
offices  (m).  Corporate  office  means  the  office  of  mayor,  alderman, 
councillor,  and  elective  auditor  (n).  A  municipal  election  may  not 
be  questioned  on  any  one  of  these  grounds  except  by  an  election 
petition  (o). 

958.  General  rules  for  the  purposes  of  the  Municipal  Cor- 
porations Act,  1882,  Part  IV.,  are  made  by  the  Rule  Com- 
mittee (p).  Such  rules  are  published  by  copies  thereof  being 
put  up  at  the  master's  office  (q).  There  is  a  body  of  rules  called 
Municipal  Election  General  Rules,  which  were  made  in  1883  by 
the  judges  on  the  rota  for  the  trial  of  parliamentary  election 
petitions,  under  the  authority  given  to  them  for  that  purpose, 
which  rules  have  the  same  effect  as  statutory  provisions  (r).  No 
additional  rules  dealing  specially  with  municipal  election  petitions 
have  been  made  by  the  Rule  Committee. 

959.  An  election  petition  may  be  presented  by  four  or  more 
persons  who  voted  or  had  a  right  to  vote  at  the  election,  or 
else  by  a  person  alleging  himself  to  have  been  a  candidate  at  the 
election  (s). 

960.  The  presentation  of  a  municipal  election  petition  is  made 
in  a  similar  manner  to  that  in  which  the  presentation  of  a 


has  had  to  be  taken  is  not  questionable  on  this  ground  (Parish  Councillors 
Election  Order,  1901,  s.  18) ;  see  note  (p),  p.  oOl,  post. 

{/.)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  18. 

(m)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  77. 

(ri)  Ibid.,  s.  7  (1).  In  the  case  of  county  councils  the  last-named  office  does 
not  apply,  as  their  accounts  are  audited  by  district  auditors  appointed  by  the 
Local  Grovernment  Board  (Local  Government  Act,  1888  (51  &  52  Vict.  c.  41), 
s.  71  (3)  ).  The  election  of  a  sheriff  of  a  city  is  not  questionable  by  jjetition, 
but  by  <2uo  xoarranto  {Pope  v.  Bruton  (1900),  17  T.  L.  E.  182). 

(o)  IMd.,  s.  87  (2)  ;  R.  v.  Morton,  [1892]  1  Q.  B.  39.  Though  the  election 
itself  may  not  be  questioned  on  any  one  of  these  grounds  except  by  election 
petition,  yet  if  the  disqualification  of  a  person  elected,  though  existing  at  the 
time  of  such  election,  be  likewise  a  disqualification  for  his  holding  the  office  to 
which  he  has  been  elected,  his  right  so  to  hold  office  may  be  questioned  by  quo 
ivarranto  {R.  v.  Beer,  [1903]  2  K.  B.  693). 

(p)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.c.  70),  s.  30(b). 

{q)  Municipal  Election  Petition  Eules,  r.  70;  Statutory  Eules  and  Orders 
Eevised,  Vol.  XIII.,  Supreme  Court,  England,  pp.  656  et  seq. 

(r)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  100  (1)— (3).  By 
the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884,  s.  30  (b),  how- 
ever, the  power  of  making  rules  (and,  presumably,  similarly,  as  in  respect  of 
parliamentary  election  petitions,  the  power  of  revoking  and  of  altering  rules, 
though  these  words  are  not  expressed  in  s.  30  (b)),  seems  to  have  been  taken 
from  the  judges  on  the  rota  and  to  have  been  transferred  to  the  Eule 
Committees. 

(«)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  88  (1). 
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parliamentary  election  petition  is  made  (t).    The  master  who  per-      ^^ect.  2. 
forms  the  duties  of  the  prescribed  officer  with  regard  to  municipal  In 
election  petitions  is  the  official  who,  for  the  time  being,  performs  Municipal 
such  duties  with  regard  to  parliamentary  election  petitions  (v).  Elections. 
The  master  must  send  forthwith  a  copy  of  the  petition  to  the 
town  clerk,  who  is  forthwith  to  publish  it  in  the  borough  (x). 
With  the  copy  of  the  petition  the  master  must  send  to  the  town 
clerk  the  names  of  the  agents  of  the  petitioner  and  respondent, 
if  any,  and  the  addresses  of  the  petitioner  and  respondent,  if 
they  have  been  given  as  prescribed  {y),  and  the  town  clerk  must 
publish  these  particulars  forthwith  along  with  the  petition  (a). 
The  costs  of  such  publication,  or  of  other  publications  required 
to  be  made  by  the  town  clerk,  are  paid  by  the  petitioner  or  person 
moving  in  the  matter,  and  form  part  of  the  general  costs  of  the 
petition  (5). 

961.  The  provisions  as  to  the  contents  and  form  of  and  the  Form  and 
signing  of  the  petition  are  similar  to  those  prescribed  in  the  contents  of 
case  of  parliamentary  election  petitions,  with  the  exception  of  ^ 
the  title  (c). 


962.  The  petition  must  be  presented  within  twenty-one  days 
after  the  day  on  which  the  election  was  held  (d).  But  if  it  com- 
plains of  the  election  on  the  ground  of  corrupt  practices  and 
specifically  alleges  a  payment  of  money  or  other  reward  to  have 
been  made  or  promised  since  the  election  by  a  person  elected  at 
the  election,  or  on  his  account  or  with  his  privity,  in  pursuance  or 
furtherance  of  such  corrupt  practices,  it  may  be  presented  within 
twenty-eight  days  after  the  date  of  the  alleged  payment  or  promise, 
whether  or  not  any  other  petition  against  that  person  has  been 
previously  presented  or  tried  (e) . 

A  petition  complaining  of  the  election  on  the  ground  of  an  illegal 
practice  may  be  presented  at  any  time  before  the  expiration  of 
fourteen  days  after  the  day  on  which  the  town  clerk  receives  the 


Time  within 
which  it  must 
be  presented. 


When  illegal 

practices 

alleged. 


(t)  Municipal  Election  Petition  Rules,  r.  1.    See  p.  412,  ante. 

(u)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  oO),  s.  100  (5) ;  Municipal 
Election  Petition  Eules,  r.  1.    See  p.  410,  ante. 

{x)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  88  (3).  Though, 
as  in  tlie  case  of  parliamentary  election  petitions,  it  is  only  obligatory  upon  the 
petitioner  to  leave  one  copy  of  the  petition  on  presentation,  yet,  similarly  the 
practice  is  to  leave  four  copies. 

{y)  See  p.  496,  post. 

(a)  Municipal  Election  Petition  Eules,  r.  12. 
(6)  I  hid. 

(c)  The  petition  will  be  entitled : — In  the  High  Court  of  Justice.  The 
Municipal  Corporations  Act,  1882.  Election  for  [state  the  place  and  office  for 
which  election  held']  holden  on  the  of  a.d.  (Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  88  (3) ;  Municipal  Election  Petition  Eules, 
rr.  2,  3,  4,  5,  6.  The  name  of  any  other  Act  of  Parliament  which  may  also 
govern  the  election  in  question,  according  to  the  nature  of  the  office  to  which 
it  relates,  e.g.,  the  Local  Government  Act,  1888,  or,  if  the  petition  alleges 
an  illegal  practice,  the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884,  should  also  be  inserted  in  the  title. 

(d)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  88  (4). 

(e)  Ihid. 
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In 
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Elections. 


Time  within 
which  amend- 
ment may  be 
made. 


Security  for 
costs. 


return  and  declaration  respecting  election  expenses  by  the  candidate 
to  whose  election  the  petition  relates,  or  where  there  is  an 
authorised  excuse  for  failing  to  make  the  return  and  declaration, 
within  fourteen  days  after  the  date  of  the  allowance  of  the 
excuse  (/). 

A  petition  complaining  of  the  election  on  the  ground  of  an 
illegal  practice  and  specifically  alleging  a  payment  of  money  or 
other  act  made  or  done  since  the  election  by  the  candidate 
elected  thereat  or  by  his  agent,  or  with  the  privity  of  the  candidate 
in  pursuance  or  in  furtherance  of  such  illegal  practice,  may  be 
presented  at  any  time  within  twenty-eight  days  after  the  date  of 
such  payment  or  act,  whether  or  not  any  other  petition  against 
that  person  has  been  previously  presented  or  tried  (g). 

963.  Any  petition  presented  within  the  time  limited  may, 
with  leave  of  the  High  Court,  be  amended  for  the  purpose  of 
questioning  the  election  upon  an  allegation  of  an  illegal  practice 
within  the  time  which  is  allowed  for  the  presentation  of  a  petition 
questioning  the  election  on  such  an  allegation  (h). 

The  foregoing  provisions  as  to  the  time  within  which  a  petition 
alleging,  either  originally  or  by  amendment,  an  illegal  practice 
may  be  presented  apply  even  though  the  illegal  practice  is  also  a 
corrupt  practice  (i). 

964.  At  the  time  of  presenting  a  petition,  or  within  three 
days  afterwards,  the  petitioner  must  give  security  for  all  costs, 
charges,  and  expenses  which  may  become  payable  by  him  to  any 
witness  summoned  on  his  behalf  or  to  any  respondent  (k).  It  must 
be  given  either  by  a  deposit  of  money  or  by  recognisance  entered 
into  by  not  more  than  four  sureties,  none  of  whom  may  be  the 
petitioner  or  any  one  of  the  petitioners  (L),  or  partly  in  one  way  and 
partly  in  the  other  (m) . 


(/)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  25  (1).  As  to  the  time  at  wliicli  a  petition  relating  to  an  election 
in  respect  of  a  metropolitan  borough  council,  rural  or  urban  district,  or 
parish  council,  or  a  poll  consequent  upon  a  parish  meeting  alleging  an  illegal 
practice,  may  be  presented,  see  pp.  499  et  seq.,post. 

(g)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  25  (2).  The  above  provisions  are  applied  likewise  to 
elections  in  the  City  of  London  and  to  coimty  council  elections  (see  pp.  499 
et  seq.,  post). 

(/i)  Ihid.,  s.  25  (3). 

(»:)  I  bid.,  s.  25  (4). 

{Jc)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  89  (1). 
h)  Pease  v.  Norwood  (1869),  L.  E.  4  0.  P.  235. 

(m)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  _c.  50),  s.  89  (2).  The 
following  is  a  form  of  recognisance  set  out  in  the  Municij)al  Election  Petition 
Eules,  r.  25  : — 

Be  it  remembered  that  on  the  day  of  ,  in  the  year  of  our  Lord 

19  ,  before  me  \_iiame  and  description']  came  A.  B.,  of  [piame  and  description  as 
above  prescribed']  and  acknowledged  himself  [or  severally  acknowledged  them- 
selves] to  owe  to  our  sovereign  lord  the  King  the  sum  of  five  hundred  pounds  [or 
the  following  sums]  (that  is  to  say)  the  said  C.  D.  the  sum  of  £  ,  the  said 

E.  F.  the  sum  of  £  ,  the  said  C  H.  the  sum  of  £  ,  and  the  said 

J.  K.  the  sum  of  £  ,  to  be  levied  on  his  [or  their  respective]  goods  and 
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The  security  will  be  to  such  amount,  not  exceeding  £500,  as      Sect.  2. 
the  High  Court  or  a  judge  thereof  may  on  summons  order  In 
In  the  absence  of  such  order,  it  may  be  given  to  any  amount  not  Municipal 
less  than  £300.    But  the  High  Court  or  a  judge  thereof  may,  on  Elections, 
summons  taken  out  within  five  days  from  the  service  of  the  Auiountof 
notice  of  the  nature  and  amount  of  the  security,  order  the  security, 
security  to  be  increased,  within  a  time  to  be  named  in  the  order, 
by  further  security  to  be  given  in  the  prescribed  manner  (0)  for  a 
further  amount  not  exceeding  in  all  £500  (p).     In  default  of  com- 
pliance with  such  order  no  further  proceedings  can  be  had  on  the 
petition  (q). 

The  security  need  not  be  more  than  the  amount  thus  prescribed,  Amount  need 
though  there  may  be  more  than  one  respondent  (r).     Where  it  is  ^i°oJth^mo^i*e' 
made  by  way  of  deposit  the  money  is  paid  into  the  Bank  of  England  thau°one 
to  the  account  of  "  The  Municipal  Corporations  Act,  1882,  Security  respondent. 
Pund,"  which  is  vested  in  the  Lord  Chief  Justice  for  the  purposes 
for  which  security  is  required  (s).     A  bank  receipt  or  certificate  for 
the  payment  must  be  left  forthwith  at  the  master's  ofiice  (t).     It  is 
filed  by  the  master,  and  the  amount  together  with  the  petition  to 
Avhich  it  relates  are  entered  by  him  in  a  book  which  may  be 
inspected  by  all  parties  concerned  (a). 

965.  All  claims  at  law  or  in  equity  to  money  so  deposited  or  to  Payment  out 
be  deposited  are  to  be  disposed  of  by  the  High  Court  or  a  °*  deposit, 
judge  thereof  (h).  Money  so  deposited,  when  no  longer  needed  for 
securing  payment  of  such  costs,  charges,  and  expenses,  is  to  be 
returned,  or  otherwise  disposed  of,  as  justice  may  require,  by  rule  of 
the  High  Court  or  order  of  a  judge  thereof  (c). 


chattels,  lands,  and  tenements,  to  the  use  of  our  said  sovereign  lord  the  King, 
his  heirs  and  successors. 

The  condition  of  this  recognisance  is  that  if  [here  insert  the  names  of  all  the 
petitioners,  and  if  more  than  one,  add,  or  any  of  theml  shall  well  and  truly  pay 
all  costs,  charges  and  expenses  in  respect  of  the  election  petition  signed  by  him 
[or  them]  relating  to  the  [Acre  insert  the  name  of  the  borough']  which  shall 
hecome  payable  by  the  petitioner  [or  petitioners,  or  any  of  them],  under  the 
Municipal  Corporations  Act,  1882,  to  any  person  or  persons,  then  this  recognis- 
ance to  be  void,  otherwise  to  stand  in  full  force 

(Signed) 

[Signatare  of  Sureties']. 
Taken  and  acknowledged  by  the  above  named  [name  of  sureties]  on  the 
at  ,  before  me, 

CD., 

A  justice  of  the  peace  [or  as  the  case  may  he.] 
{n)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  89  (2). 
(0)  See  p.  494,  ante. 

(p)  Municipal  Election  Petition  Eules,  r.  26. 

Iq)  I  hid.  It  is  submitted  that  if  the  further  security  is  given  by  recognisances, 
and  if  the  original  security  has  also  been  so  given,  the  total  number  of 
siu^eties  for  the  whole  amount  must  not  exceed  four.  Otherwise,  it  is  submitted, 
there  would  be  a  contravention  of  s.  89  (2) ;  see  p.  494,  ante. 

(r)  Fease  v.  Norwood  (1869)  L.  E.  4  C.  P.  235. 

(s)  Municipal  Election  Petition  Eules,  r.  16. 

{t)  Ibid.   As  to  the  master,  see  p.  493,  ante. 

(a)  Ibid.,  r.  17. 

(/;)■  Ibid.,  r.  18. 

(c)  Ibid.,  r.  19. 
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Sect.  2.         The  rule  or  order  may  be  made  after  such  notice  of  intention  to 
In        apply  for  it  and  upon  such  proof  that  all  just  claims  have  been 
Municipal    satisfied  or  otherwise  sufficiently  provided  for  as  the  court  or  judge 
Elections,    jj^ay  require  (d),  and  may  direct  payment  either  to  the  party  in 
whose  name  the  money  is  deposited  or  to  any  person  entitled  to 
receive  it  {e),  and,  upon  such  rule  or  order  being  made,  the  amount 
may  be  drawn  for  by  the  Lord  Chief  Justice  (/),  whose  draft  is. 
in  all  cases,  a  sufficient  warrant  to  the  Bank  of  England  for  all 
payments  made  thereunder  (g) . 

Notices  to  966.  With  the  petition  there  must  be  left  at  the  master's  office 
be  served  with  a  writing  signed  by  or  on  behalf  of  the  petitioner  or  petitioners 
of  p^et^tiori°^  giving  the  name  of  some  person  entitled  to  practise  as  a  solicitor 
of  the  High  Court  who  is  authorised  to  act  as  his  or  their 
agent,  or  stating  that  he  or  they  acts  or  act  for  himself  or  them- 
selves, as  the  case  may  be,  and,  in  either  case,  giving  an  address 
within  three  miles  of  the  General  Post  Office  at  which  notices  may 
be  left.  If  no  such  writing  be  left  or  no  such  address  be  given, 
notice  of  objection  to  the  recognisances  (li)  and  all  other  notices  may 
be  given  and  all  proceedings  may  be  served  by  sticking  them  up  at 
the  master's  office  (i). 

Who  may  be  967.  Any  person  whose  election  is  questioned  by  a  petition,  and 
respondent.  ^ny  returning  officer  of  whose  conduct  a  petition  complains,  may  be 
made  a  respondent  to  it  (A;).  Any  person  who  might  have  been 
a  petitioner  in  respect  of  the  election  in  question  may  apply  to  the 
election  court  or  to  the  High  Court  to  be  admitted  as  a  respondent 
to  oppose  the  petition,  if,  before  the  trial  of  a  petition,  a  respondent 
(other  than  a  returning  officer)  dies,  resigns,  or  otherwise  ceases  to 
hold  the  office  to  which  the  petition  relates,  or  if  he  gives  the 
prescribed  notice  (I)  that  he  does  not  intend  to  oppose  the  petition  (on). 
Whenever  any  one  of  these  events  happens,  notice  of  it  must  be 
given  in  the  borough  (n).  In  the  case  of  the  death  of  a  respondent, 
any  person  entitled  to  be  a  petitioner  may  give  notice  of  the  fact  in 
the  borough  by  having  it  published  in,  at  least,  one  newspaper  in 
circulation  there,  if  there  be  any,  and  by  leaving  a  copy  of  the 


(d)  Municipal  Election  Petition  Eules,  r.  20.  As  part  of  the  proof  of  the 
satisfaction  of  all  claims  there  ought  to  be  an  affidavit  stating  that  any  costs  of 
publication  incurred  under  r.  12  (see  p.  493,  ante)  have  been  satisfied. 

(e)  Ibid.,  r.  21, 
(/)  Ibid.,  r.  22. 
(q)  Ibid.,  T.  23. 
(h)  See  p.  498,  post. 

{i)  Municipal  Election  Petition  Eules,  r.  9. 

(Ji)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  88  (2). 
For  the  purpose  of  this  sub-section  the  term  "returning  officer"  includes,  in 
the  case  of  a  petition  against  the  election  of  a  parish  councillor,  the  chairman 
of  a  parish  meeting  held  for  the  election  of  parish  councillors  (Parish  Councillors 
Election  Order,  1901,  r.  36  (2  b),  Statutory  Eules  and  Orders  Eevised,  Vol.  IX., 
Parish  Council  and  Parish  Meeting,  England,  pp.  80,  92).  As  to  the  nature 
of  the  misconduct  which  will  form  a  ground  of  petition  against  a  returning 
officer,  see  p.  417,  mite. 

(I)  See  p.  497,  post. 

(m)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  97  (1). 
(n)  Ibid. 
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notice,  signed  by  him  or  on  his  behalf,  with  the  town  clerk  and 
also  with  the  master  (o). 

968.  The  application  to  be  admitted  as  a  respondent  in  any  one 
of  the  events  mentioned  is  to  be  made  within  ten  days  after  such 
notice  is  given  or  within  such  further  time  as  the  High  Court  or 
a  judge  thereof  may  allow  (p). 

The  application  may  be  made  to  the  election  court  or  to  the 
High  Court,  and  any  person  so  applying  is  to  be  admitted  as 
a  respondent,  but  the  number  of  persons  so  admitted  may  not 
exceed  three  (q). 

969.  A  respondent  desirous  of  giving  notice  of  his  intention  not  Notice  by 
to  oppose  the  petition  must  do  so  by  leaving  such  notice  in  writing, 
signed  by  him,  at  the  master's  office  (r).  The  master  must  send 
forthwith  by  post  a  copy  thereof  to  the  petitioner  or  his  agent,  and, 
likewise,  to  the  town  clerk,  who  must  cause  it  to  be  published  in 
the  borough  (s). 

The  giving  of  such  notice  by  a  respondent  does  not  of  itself 
cause  him  to  cease  to  be  a  respondent  (t).  But  a  respondent  who 
has  given  such  notice  is  not  allowed  to  appear  or  act  as  a  party 
against  the  petition  in  any  proceedings  upon  it  (a). 

970.  Any  person  elected  to  any  municipal  office  may,  at  any  Notice  by 
time  after  he  is  elected,  send  to  or  leave  at  the  master's  office  ^^^'o^^t^g^t^ 
a  writing  signed  by  him  or  on  his  behalf  appointing  a  person  of  agent? 
entitled  to  practise  as  a  solicitor  in  the  High  Court  to  act  as  his 

agent  in  case  a  petition  should  be  presented  against  him,  or 
else  stating  that  he  intends  to  act  for  himself,  and  in  either  case 
giving  an  address  within  three  miles  of  the  General  Post  Office 


respondeat 
of  non- 
opposition. 


(o)  Municipal  Election  Petition  Eules,  r.  64.  It  is  noticeable  that  the  death 
of  a  respondent  is  the  only  event  which  the  rule  specifies  as  being  that  of 
which  a  person  desirous  of  being  substituted  as  a  respondent  may 
himself  give  notice.  In  this  respect  it  differs  from  the  corresponding  pro- 
vision contained  in  the  Parliamentary  Election  Petition  Eules  (see  p.  416,  ante), 
by  which  a  person  desirous  of  being  substituted  as  a  respondent  may  give  notice 
of  the  happening  of  any  of  the  prescribed  conditions  except  that  of  the  respon- 
dent having  given  due  notice  of  his  intention  not  to  oppose  the  petition.  It  will 
have  been  observed  that  in  the  Act  itself  it  is  laid  down  that  the  happening  of  any 
one  of  these  events  is  to  be  made  known  ;  but,  as  far  as  specific  provision  is 
made  by  the  rules,  the  publication,  in  the  case  of  a  respondent  resigning  or 
otherwise  ceasing  to  hold  office,  would  seem  to  be  only  provided  for  by  including 
those  events  in  that  general  event  of  a  respondent  intending  not  to  oppose  the 
petition,  of  which  he  is  bound  to  give  notice,  unless  the  provision  for 
publication  in  the  case  of  the  death  of  a  respondent  is  taken  to  apply  to  these 
other  cases  also. 

(jp)  Municipal  Election  Petition  Eules,  r.  67. 

Iq)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  97  (1). 

(r)  Municipal  Election  Petition  Eules,  r.  65.  The  rule  does  not  appear  to 
specify  any  time  within  which  the  notice  must  be  given,  as  is  specified  in  the 
corresponding  provision  in  the  Parliamentary  Election  Petition  Eules.  As  to 
the  master,  see  p.  493,  ante. 

(s)  Municipal  Election  Petition  Eules,  r.  66. 

It)  Yates  V.  Leach  (1874),  L.  E.  9  C.  P.  605. 

(a)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  97  (2). 
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at  which  notices  may  be  left(&).  If  no  such  writing  be  left  at  the 
master's  office  within  a  week  after  the  service  of  the  petition, 
notices  may  be  given  and  proceedings  may  be  served  by  sticking 
them  up  at  the  master's  offices  (c). 

Such  names  and  addresses  given  by  the  petitioner  and  respondent 
are  entered  by  the  master  in  a  book  kept  at  his  office,  which  is 
open  to  inspection  by  any  person  during  office  hours  (d). 

An  agent  employed  for  the  petitioner  or  for  the  respondent 
must  leave  forthwith  at  the  master's  office  written  notice  of  his 
appointment  (e) . 

971.  Within  five  days  after  the  presentation  of  the  petition 
exclusive  of  the  day  of  presentation,  the  petitioner  must  serve 
on  the  respondent  a  notice  of  the  presentation  of  the  petition 
and  of  the  nature  of  the  proposed  security,  and  a  copy  of  the 
petition  (/) . 

The  provisions  as  to  the  mode  of  service  and  as  to  the  case  of 
evasion  of  service  are  similar  to  those  prevailing  with  regard  to 
such  matters  when  relating  to  parliamentary  election  petitions  (g). 

Immediately  after  notice  of  the  presentation  of  a  petition  and  of 
the  nature  of  the  proposed  security  has  been  served,  the  petitioner 
or  his  agent  must  file  with  the  master  an  affidavit  of  the  time  at 
and  manner  in  which  service  was  made  (h). 

972.  Where  the  security  is  given  by  recognisance,  similar 
provisions  apply  thereto,  and  to  objections,  if  any,  thereto,  and  to 
the  removal  of  such  objections  and  the  cost  of  the  hearing  thereof, 
as  in  the  case  of  parliamentary  election  petitions  (i).  The  time 
for  giving  notice  of  objection  is  five  days  from  the  date  of  service 
of  the  notice  of  the  petition  and  of  the  nature  of  the  security, 
exclusive  of  the  day  of  service,  or,  in  the  case  of  further  security, 
five  days  after  service  of  notice  of  the  nature  thereof,  exclusive  of 
the  day  of  service  (k). 

If  no  security  either  by  way  of  deposit  or  of  recognisance  is 
given,  or,  if  given  by  way  of  recognisance,  an  objection  taken  thereto 


(6)  Municipal  Election  Petition  Eules,  r.  10. 

(c)  Ibid. 

(d)  Ibid.,  r.  11. 

(e)  Ibid.,  r.  14. 

(/)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  89  (3)  ; 
Municipal  Election  Petition  Eules,  r.  13. 

{(j)  Municipal  Election  Petition  Eules,  rr.  14,  15.    See  p.  418,  ante, 
(h)  Ibid.,  r.  36. 

{i)  See  p.  419,  ante  ;  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50), 
ss.  89  (4),  (5),  (6),  (7),  90  ;  Municipal  Election  Petition  Eules,  rr.  24—33. 
The  following  is  a  form  of  aflBldavit  of  suflB.ciency  of  a  surety  contained  in 
r.  33  :— 

In  the  High  Court  of  Justice, 

Municipal  Corporations  Act,  1882. 

I,  A.  B.,  of  [as  in  recognisance']  make  oath  and  say  that  I  am  seised  or 
possessed  of  real  [or  personal]  estate  above  what  will  satisfy  my  debts,  of  the 
clear  value  of  £ 

Sworn,  &c. 

iji)  Municipal  Election  Petition  Eules,  r.  27. 
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is  allowed  and  is  not  removed  as  prescribed  (l),  no  further  pro-     Sect.  2. 
ceedings  may  be  had  on  the  petition  (m).  In 

rtwrt  •     •  ...  ...  Municipal 

973.  On  the  expiration  of  the  time  limited  for  making  objection,  Elections. 

or,  after  objection  made,  on  the  objection  being  disallowed  or 
removed,  whichever  last  happens,  the  petition  becomes  at  issue  (n). 

974.  When  the  last  day  for  presenting  a  petition  or  the  filing  of  Last  day  for 
any  other  matter  required  to  be  filed  within  a  given  time  falls  on  a  f^j^j^^^^Qj^'^^ 
holiday,  the  petition  or  other  matter  is  deemed  to  be  duly  filed  if  hoM^?^ 

it  be  put  into  the  letter-box  at  the  master's  office  at  any  time  during 
such  day.  But  an  affidavit,  stating  with  reasonable  precision  the 
time  when  such  delivery  was  made,  must  be  filed  on  the  first 
day  after  the  expiration  of  the  holidays  (0). 

975.  The  master  is  to  make  out  a  list,  called  the  Municipal  Municipal 
Election  List,  of  all  the  petitions  at  issue,  placing  them  in  the  order  Election  List, 
of  their  presentation.    He  is  to  insert  in  the  list  the  names  of  the 

agents  of  the  petitioners  and  respondents,  and  the  addresses  to 
which  notices  may  be  sent,  if  any.  The  list  is  to  be  put  upon  a 
notice  board  headed  "  Municipal  Election  List,"  and  is  to  be  open 
to  inspection  during  office  hours  (j)). 

As  soon  as  may  be  after  the  list  is  made  out,  the  master  is  to  send  Copy  to  be 
a  copy  of  it  to  each  of  the  judges  on  the  rota  for  the  trial  of  o^^ota'''^^^^^ 
parliamentary  election  petitions  {q). 

976.  In  the  application  of  the  Municipal  Corporations  Act,  County 
1882,  as  amended  by  the  Municipal  Elections  (Corrupt  and  Illegal  council 
Practices)  Act,   1884,   to  county   council  elections,  the  word 

"  county  "  is  to  be  substituted  for  "  borough,"  and  the  words 
"  county  elector  "  for  "  burgess  "  (r).  The  word  "  chairman  "is  to 
be  substituted  for  the  word  "  mayor  "  (s),  the  words  "  county  alder- 
men "  for  "  aldermen,"  the  words  "  county  councillors  "  for 
"  councillors  "  (t),  and  the  words  "  clerk  of  the  peace  "  for  "  town 
clerk  "(a). 

977.  The  provisions  of  Part  IV.  of  the  Municipal  Corporations  Application  of 
Act,  1882,  and  of  the  Municipal  Elections  (Corrupt  and  Illegal  j^'^cj^ 
Practices)  Act,  1884,  apply  to  a  municipal  election  in  the  City  of  London." 
London  (&).     For    this  purpose    the    expression  "borough" 

means  the  City,  and  "municipal  election"  means  an  election 
to  the  office  of  mayor,  alderman,  common  councilman,  or  sheriff. 


(l)  See  p.  498,  ante. 

(m)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  89  (7). 
(n)  Ibid.,  s.  90. 

(0)  Municipal  Election  Petition  Eules,  r.  38. 

Ip)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  30),  s.  91  (1)  ; 
Municipal  Election  Petition  Eules,  r.  39. 

{q)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  30),  s.  92  (4). 
(r)  County  Electors  Act,  1888  (51  Vict.  c.  10),  s.  2  (2). 
(s)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  2  (5)  (a). 
(t)  Ibid.,  s.  2  (2)  (c). 

(a)  County  Electors  Act,  1888  (51  Vict.  c.  10),  s.  7  (2). 

(b)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  35 ;  City  of  London  Ballot  Act,  1887  (50  &  51  Vict.  c.  xiii.),  s.  9. 
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and  it  includes  the  election  of  any  officer  elected  by  the  mayor, 
aldermen,  and  liverymen  in  common-hall  (c),  and  the  expression 
"  corporate  office "  includes  each  of  such  offices  (d)  ;  and  the 
elections  of  chamberlains,  bridgemasters,  auditors  of  chamber- 
lains' and  bridgemasters'  accounts,  and  the  elections  of  all  officers 
to  be  chosen  in  and  for  the  City  by  the  liverymen,  and  all  elections 
of  aldermen  and  common  councilmen  chosen  at  the  wardmotes  of 
the  City,  are  subject  to  these  provisions  (e).  All  these  elections  are 
in  the  first  instance  conducted  by  a  show  of  hands,  but  if  a  poll 
be  demanded  by  any  of  the  candidates  or  by  any  two  or  more  of 
the  electors,  it  is  to  be  taken  (/). 

Metropolitan  978.  The  provisions  of  Part  IV.  of  the  Municipal  Corporations 
coSs  Municipal  Elections  (Corrupt  and  Illegal 

Practices)  Act,  1884,  with  the  modifications  hereinafter  mentioned, 
apply  to  the  offices  of  mayor  and  aldermen  (g)  and  of  councillors  (h) 
of  metropolitan  borough  councils.  They  apply  equally  whether 
the  election  has  been  held  to  supply  a  casual  or  an  ordinary 
vacancy  (i). 

If  the  petition  be  one  complaining  of  a  corrupt  practice,  the 
time  for  presentation  is  the  same  as  in  the  case  of  a  petition 


(c)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  35  (1). 

(d)  Ibid. 

(e)  City  of  London  Ballot  Act,  1887  (50  &  51  Vict.  c.  xiii.),  ss.  2,  9. 

(f)  As  to  tlie  mode  of  election  to  the  office  of  lord  mayor,  see  B.  v.  Parlcyns 
(1820),  3  B.  &  Aid.  668,  669,  670.  It  seems  that  the  final  election  to  the 
mayoralty  takes  place  by  the  lord  mayor  in  office  at  the  time  and  aldermen 
electing  by  ballot  one  of  the  two  aldermen  nominated  by  the  liverymen.  In  the 
case  of  Scales  v.  Key  (1840),  11  Ad.  &  El.  819,  the  right  of  the  court  of  mayor 
and  aldermen  of  the  City  of  London  to  adjudge  concerning  the  election  and 
return  of  every  person  elected  at  any  wardmote  was,  on  evidence  before  a  judge 
and  jury,  found  to  be  established.  No  statute  has  been  passed  expressly 
abrogating  the  right,  but  the  Municipal  Corporations  (Corrupt  and  Illegal 
Practices)  Act,  1884  (47  &  48  Vict.  c.  70),  s.  35,  certainly  seems  to  transfer 
such  jurisdiction  to  the  High  Court.  Apparently,  however,  as  yet  no  City 
election  has  been  questioned  by  means  of  the  Municipal  Corporations  Act, 
1882  (45  &  46  Vict.  c.  50),  Part  IV.  In  1906,  a  petition  against  the  election  of 
a  common  councilman  for  the  Portsoken  ward  in  the  City  was  brought  before 
the  court  of  mayor  and  aldermen,  the  Eecorder  of  London  sitting  as  assessor  ;  but 
the  point  as  to  the  jurisdiction  having  been  transferred  to  the  High  Court 
seems  not  to  have  been  definitely  raised.  The  fact  that,  with  respect  to  these 
elections,  the  jurisdiction  to  order  inspection  of  ballot  papers  is  vested  in  the 
City  of  London  Court  "or  in  any  tribunal  in  which  a  municipal  election  is 
questioned,"  with  appeal  to  the  High  Court,  similarly  as  in  the  cases  of  other 
municipal  election  petitions  (see  City  of  London  Ballot  Act,  1887  (50  &  51  Vict, 
c.  xiii.),  schedule,  s.  4  (a),  p.  511,  post),  tends,  it  is  submitted,  to  show  that 
the  general  jurisdiction  as  to  trying  election  petitions  has  been  transferred. 

(g)  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  75  ;  London  Glovern- 
ment  Act,  1899  (62  &  63  Vict.  c.  14),  s.  2  (4). 

{h)  London  Government  Act,  1899  (62  &  63  Vict.  c.  14),  s.  2  (5) ;  Local 
Government  Act,  1894  (56  &  57  Vict.  c.  73),  ss.  23  (5),  31  (1),  48  (2),  (3)  ; 
Metropolitan  Borough  Councillors  Election  Order,  1903,  rr.  23  (2),  24,  Statutory 
Eules  and  Orders  Revised,  Vol.  VIII.,  London  County,  pp.  43  et  seq.). 

{i)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  40  ;  Metropolitan 
Borough  Councillors  Election  Order,  1903,  Sched.  V.,  r.  40  (1).  The  election 
of  a  sheriff  of  a  city  is  not  questionable  by  petition,  but  by  quo  warranto  {Pope 
V.  Bruton  (1900),  17  T.  L.  E.  182). 
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relating  to  a  municipal  election  (/c),  but  if  it  alleges  an  illegal      Sect,  2. 
practice,  either  alone  or  in  conjunction  with  a  corrupt  practice,  the  In 
presentation  may  be  made  within  six  weeks  after  the  day  of  the  Municipal 
election  (l).  Elections. 

Moreover,  the  security  to  be  found  on  the  presentation  of  a  security  on 
petition  relating  to  any  such  office  in  connection  with  a  metropolitan  presentation, 
borough  council  is  to  be  found  in  the  same  manner  as  that  in  which 
a  security  relating  to  a  petition  in  connection  with  a  municipal 
election  (;ni)  is  found,  and  the  amount  thereof  is  to  be  £50,  unless, 
in  any  case,  the  High  Court,  or  a  judge  thereof,  on  summons,  orders 
that  it  is  to  be  of  a  less  amount,  or  of  a  larger  amount  not  exceeding 
±^300  (n). 

979.  The  provisions  with  regard  to  the  questioning  of  the  Urban  and 
election  of  a  councillor  of  an  urban  or  rural  district  council,  as  to  ^'^^^^  district 

•  •  •  councils 

the  security  to  be  given  and  the  time  for  the  presentation  of  the 
petition,  are  similar  to  those  prevailing  in  the  case  of  a  petition 
relating  to  an  election  to  such  office  on  a  metropolitan  borough 
council  (0) .  The  provisions  apply  equally  whether  the  election  has 
been  held  to  fill  an  ordinary  or  a  casual  vacancy  ( p). 

980.  The  provisions   with  regard  to  the  questioning  of  an  Parish 
election  (q)  of  councillors  of  a  parish  council  (r),  or  the  election  of  councils, 
an  annual  chairman  of  a  parish  meeting,  when  such  election  has 

been  held  upon  a  poll  demanded  (s),  and  the  provisions  as  to  the 
security  to  be  given  upon  the  presentation  of  the  petition  and  as 
to  the  time  for  such  presentation,  are  similar  to  those  prevailing 
in  the  case  of  a  petition  relating  to  an  election  of  an  urban  or  rural 
district  councillor  (t). 

{k)  See  p.  493,  ante;  Metropolitan  Borough  Councillors  Election  Order,  1903, 
r.  23  (2). 

(l)  Ibid.,  r.  24  (5). 
{m)  See  p.  498,  ante. 

(n)  Metropolitan  Borough.  Councillors  Election  Order,  1903,  r.  23  (2)  fc). 

(o)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  ss.  23  (5),  24  (4)',  48  (2,), 
(3);  Urban  District  Councillors  Election  Order,  1898,  rr.  26,  27,  Statutory 
Eules  and  Orders  Eevised,  Vol.  IV.,  District  Council,  England,  pp.  8  et  seq. ; 
Eural  District  Councillors  Election  Order,  1898,  rr.  25,  26  Statutory  Eules  and 
Orders  Eevised,  Vol.  IV.,  District  Council,  England,  pp.  46  et  seq. 

{p)  Local  Government  Act,  1894  (06  &  57  Vict.  c.  73),  s.  48  (4)  ;  Urban 
District  Councillors  Election  Order,  1898,  Sched.  V.,  r.  40  (1)  ;  Eural  District 
Councillors  Election  Order,  1898,  Sched.  V.,  r.  40  (1).  As  to  the  election  of 
chairmen  of  urban  and  rural  district  councils,  boards  of  guardians,  and 
parish  councils,  see  pp.  375,  382,  389,  393,  ante.  Such  election  not  beiug  by 
ballot,  the  provisions  of  Part  IV.  of  the  Municipal  Corporations  Act,  1882  (45 
&  46  Vict.  c.  50),  appear  not  to  have  been  made  applicable  to  it. 

(q)  The  town  council  may  order  a  new  election  under  the  Local  Government 
(Elections)  Act,  1896  (59  Vict.  c.  1),  s.  1  (1). 

(r)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  3  (6).  As  to  the 
question  whether  a  petition  lies  where  no  poll  has  been  demanded,  see  p.  387, 
ante.  When  it  is  too  late  for  a  petition  the  county  council  can  still  intervene 
{R.  V.  Miles,  Ex  parte  Cole  (1895),  64  L.  J.  (Q.  B.)  420).  In  that  case  a  poll  had 
been  demanded. 

(s)  lUd.,  s.  48  (8) ;  Sched.  L,  Part  I.,  r.  7. 

{t)  Ibid.,  s.  48  (2),  (3)  ;  Parish  Councillors  Election  Order,  1901,  rr.  36,  37; 
Parish  Councillors  (Small  Parishes)  Eirst  Election  Order,  1898,  rr.  34,  35, 
Statutory  Eules  and  Orders  Eevised,  Vol.  IX.,  Parish  Council  and  Parish 
Meeting,  England,  pp.  46  et  seq. 
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981.  In  the  application  of  Part  IV.  of  the  Municipal  Corporations 
Act,  1882,  as  amended  by  the  Municipal  Elections  (Corrupt  and 
Illegal  Practices)  Act,  1884,  to  the  election  of  urban  district 
councillors  {a),  rural  district  councillors  (6),  or  parish  councillors, 
references  to  "  a  municipal  election  "  or  to  "  an  election  to  a  corporate 
ofBce  "  are  deemed  to  be  references  to  the  election  of  an  urban 
district  councillor,  rural  district  councillor,  or  parish  councillor 
respectively,  and  the  expression  "returning  officer"  is  to  be 
substituted  for  the  expression  "  town  clerk  "  (c). 

In  the  case  of  urban  district  councils  the  expression  "  urban 
district "  or  "  ward  of  an  urban  district "  is  to  be  substituted  for 
"  borough  or  ward,"  and  the  words  "rate  applicable  to  the  general 
expenses  of  the  urban  district  council "  are  to  be  substituted  for 
the  words  "  borough  fund  or  rate  "  {d). 

In  the  case  of  rural  district  councils  the  word  "  voter  "  means  "  a 
parochial  elector,  or  a  person  who  votes  or  claims  to  vote  at  an 
election  of  rural  district  councillors."  The  words  "parish  or  united 
parishes "  and  "  poor  law  union  "  are  to  be  substituted  for 
"  borough,"  and  the  words  "  poor  rate  of  the  parish  "  or  "  poor 
rates  of  the  united  parishes  "  are  to  be  substituted  for  "  borough 
fund  or  borough  rate  "(e). 

In  the  case  of  parish  councils  the  term  "  returning  officer"  includes 
the  chairman  of  a  parish  meeting  held  for  the  election  of  parish 
councillors,  and  "  voter  "  means  "  a  parochial  elector  or  a  person 
who  votes  or  claims  to  vote  at  an  election  of  parish  councillors." 
The  words  "  parish  "  and  "  poor  law  union"  are  to  be  substituted 
for  "  borough,"  and  the  expression  "  poor  rate  of  the  parish  "  for 
"borough fund  or  borough  rate"  (/).  "Parish  or  ward  of  a  parish" 
is  to  be  substituted  for  "  borough  or  ward  "  {g). 

982.  At  any  parish  meeting  where  a  poll  has  been  taken  upon 
any  matter  Qi)  a  petition  questioning  the  same  may  be  brought  in 
like  manner  as  if  it  were  a  poll  for  the  election  of  parish  coun- 
cillors (i),  and  similar  provisions  prevail  as  to  such  a  petition  as 
to  one  in  the  case  of  an  election  of  parish  councillors  {k). 

In  the  application  of  these  provisions  to  a  poll  consequent  on  a 


(a)  Urban  District  Councillors  Election  Order,  1898,  r.  26  (2). 
h)  Eural  District  Councillors  Election  Order,  1898,  r.  25  (2)  (b). 

(c)  Parish.  Councillors  Election  Order,  1901,  r.  36  (2)  (b),  Statutory  Eules  and 
Orders  Eevised,  Vol.  IX.,  Parish.  Council  and  Parish  Meeting,  England,  pp.  77 
et  seq. 

(d)  Urban  District  Councillors  Election  Order,  1898,  r.  26  (2)  (b). 

(e)  Eural  District  Councillors  Election  Order,  1898,  r.  25  (2)  (b). 

(/)  Parish  Councillors  Election  Order,  1901,  r.36(2)(b)  ;  Parish  Councillors 
(Small  Parishes)  First  Election  Order,  1898,  r.  34  (2)  (b). 

((/)  Parish  Councillors  Election  Order,  1901,  r.  37  (2);  Parish  Councillors 
(Small  Parishes)  Pirst  Election  Order,  1898,  r.  35  (2),  (3). 

(7t)  As  to  the  cases  in  -which  a  poll  may  be  demanded  and  is  to  be  taken  at  a 
parish  meeting,  see  Local  Government  Act,  1894  (56  &  51  Yict.  c.  73),  Sched.  I., 
Part  I.,  r.  7. 

(i)  Ibid.,  8.  48  (8). 

[Jc)  Ibid. ;  Parish  Meetings  (Polls)  Order,  1894,  Statutory  Eules  and  Orders 
Eevised,  Vol.  IX.,  Parish  Council  and  Parish  Meeting,  England,  pp.  1  et  seq., 
rr.  15,  16,  where  there  is  no  parish  council ;  Parish  Meetings  (Polls)  Order,  1895, 
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parish  meeting  both  in  cases  where  there  is  (I)  and  where  there  is  2- 
not  (m)  a  parish  council  references  to  the  poll  are  deemed  to  be  sub-  In 
stituted  for  references  to  a  municipal  election  or  to  an  election  to  Municipal 
a  corporate  office.    The  terms  "  parish,"  "  returning  officer  at  poll  Elections, 
of  parish,"  and  "  poor  rate  "  are  deemed  to  be  substituted  for 
"  borough  or  ward  of  a  borough,"  "  town  clerk,"  and  "  borough 
fund  or  rate  respectively."     The  expression  "  corporate  office  " 
in  the  Act  means  "  an  office  to  which  the  parish  meeting  may 
appoint,"  and  "  a  municipal  election  "  means  "  a  poll  consequent  on 
a  parish  meeting,"  and  the  expressions  "  municipal  election  court," 
"municipal  election  list,"  and  "  municipal  election  petition"  are 
construed  accordingly  (n),  and  "  voter  "  means  a  parochial  elector 
or  a  person  who  votes  or  claims  to  vote  at  a  poll  consequent  on  a 
parish  meeting(o). 

983.  The  foregoing  provisions  as  to  the  questioning  of  an  election  Guardians  of 
and  as  to  the  security  to  be  given  on  the  presentation  of  the  peti-  P°?^ 

tion  and  as  to  the  time  for  the  presentation  thereof  apply  also  to  the 
election  of  a  guardian  for  a  poor  law  union,  whether  the  vacancy  to 
fill  which  the  election  has  been  held  has  been  an  ordinary  or  a 
casual  one  (  p). 

In  the  application  of  these  provisions  to  an  election  of  a  guardian 
for  a  poor  law  union  references  to  "  a  municipal  election  "  or  to 
"  an  election  to  a  corporate  office  "  are  deemed  to  be  references  to 
an  election  of  a  guardian  for  a  poor  law  union,  the  expression 
"  returning  officer  "  is  to  be  substituted  for  the  expression  "  town 
clerk,"  the  word  "voter"  means  "a  parochial  elector  or  a  person 
who  votes  or  claims  to  vote  at  an  election  of  guardians,"  the  words 
"parish  or  united  parishes"  and  "poor  law  union"  are  to  be 
substituted  for  "  borough,"  and  the  expressions  "  poor  rate  of  the 
parish  "  or  "  poor  rates  of  the  united  parishes  "  are  to  be  substituted 
for  "  borough  fund  or  borough  rate  "  (q). 

984.  By  Eules  of  the  Supreme  Court  under  the  Local  Govern-  Local  Govern- 
ment Act,  1894,  the  Municipal  Election  General  Eules  (except  as  ^^^^ 

to  the  amount  of  the  security)  are  made  applicable  to  petitions  in 
respect  of  elections  under  the  Local  Government  Act,  1894,  and  the 
rules  made  under  that  Act  (r).    For  the  purposes  of  such  elections 

rr.  16,  17,  Statutory  Eules  and  Orders  Eevised,  Vol.  IX.,  Parish.  Council  and 
Parish  Meeting,  England,  pp.  23  et  seq.,  where  there  is  a  parish  council. 

(0  Parish  Meetings  (Polls)  Order,  1895,  r.  16  (2)  (b). 

(m)  Parish  Meetings  (Polls)  Order,  1894,  r.  15  (2)  (b). 

(n)  Parish  Meetings  (Polls)  Order,  1895,  r.  17  (2),  (3) ;  Parish  Meetings  (Polls) 
Order,  1894,  r.  16  (2),  (3). 
(o)  Ihid. 

Ip)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  36  (1),  and  Sched.  I.  ;  Local  Government  Act,  1894  (56  &  57  Vict, 
c.  73),  s.  20  (5),  s.  48  (2),  (3),  (4) ;  Guardians  (London)  Election  Order,  1898, 
rr.  24,  25,  and  Sched.  V.,  r.  40  (1),  for  Boards  of  Guardians  in  London  ; 
Guardians  (Outside  London)  Election  Order,  1898,  rr.  27,  28,  and  Sched.  V., 
r.  40  (1),  for  Boards  of  Guardians  outside  London. 

{q)  Guardians  (Outside  London)  Election  Order,  1898,  r.  27  (2)  (b) ;  Guardians 
(London)  Election  Order,  1898,  r.  24  (2)  (b). 

[r)  See  E.  S.  C,  January  14th,  1895,  Statutory  Eules  and  Orders  Eevised, 
Vol.  XII.,  Supreme  Court,  England,  p.  669. 
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Elections. 


Sect.  2. 
In 

Municipal 
Elections. 

Mandamus 
not  to  be 
granted. 


Computation 
of  time. 


in  the  forms  prescribed  by  the  Municipal  Election  General  Eules, 
"  The  Local  Government  Act,  1894  "  (s),  is  to  be  substituted  for  the 
Municipal  Corporations  Act,  1882  (t). 

985.  Where,  in  respect  of  any  of  the  aforesaid  elections,  a  remedy 
is  provided  by  way  of  an  election  petition  a  mandamus  will  not 
lie  (u). 

986.  Where,  under  the  Municipal  Corporations  Act,  1882,  any 
limited  time  from  or  after  any  date  or  event  is  appointed  or  allowed 
for  the  doing  of  any  act,  or  the  taking  of  any  proceeding,  such  time 
is  to  be  computed  as  exclusive  of  the  day  of  that  date  or  of  the 
happening  of  that  event  and  as  commencing  at  the  beginning  of 
the  next  following  day.  Such  act  is  to  be  done  or  such  proceeding 
is  to  be  taken,  at  the  latest,  on  the  last  day  of  the  limited  time  as 
so  computed,  unless  the  last  day  is  a  Sunday,  Christmas  Da-y,  Good 
Friday,  or  Monday  or  Tuesday  in  Easter  week,  or  a  day  appointed 
for  public  fast,  humiliation,  or  thanksgiving,  in  which  case  any  act 
is  to  be  considered  as  done,  or  any  proceeding  is  to  be  considered 
as  taken  in  due  time,  if  such  act  is  done,  or  such  proceeding  is  taken 
on  the  next  day  afterwards,  not  being  one  of  the  days  hereinbefore 
specified  (x). 

Where  any  such  act  is  directed  or  allowed  to  be  done,  or  any  such 
proceeding  is  directed  or  allowed  to  be  taken,  on  a  certain  day,  if 
such  day  happens  to  be  one  of  those  above  specified,  the  act  is  to  be 
considered  as  done,  or  the  proceeding  is  to  be  considered  as  taken 
in  due  time,  if  such  act  is  done,  or  such  proceeding  is  taken  on  the 
next  day  afterwards  not  being  one  of  the  days  above  specified  (a). 

Where  any  such  act  is  directed  or  allowed  to  be  done,  or  any 
such  proceeding  is  directed  or  allowed  to  be  taken  within  any  time 
not  exceeding  seven  days,  the  days  above  specified  are  not  to  be 
reckoned  in  the  computation  of  such  time  (b). 

These  provisions  as  to  the  computation  of  time  are  applicable  to 
county  council  elections  (c),  and  to  the  election  of  mayors  and  alder- 
men of  metropolitan  borough  councils  (d),  but  they  have  not  been 
made  applicable  to  the  election  of  metropolitan  borough  councillors 
or  to  elections  in  the  City  of  London,  or  to  elections  to  urban  or 
rural  district  councils,  or  to  parish  councils,  or  to  proceedings 
consequent  upon  a  poll  held  at  a  parish  meeting. 


(s)  56  &  51  Vict.  c.  13. 
(t)  45  &  46  Vict.  c.  50. 

(u)  R.  V.  Miles,  Ex  parte  Cole  (1895),  72  L.  T.  502.  As  to  the  powers  of 
the  county  council  in  certain  cases  with  regard  to  the  election  of  a  councillor  or 
of  a  guardian,  and  with  regard  to  the  holding  of  a  first  parish  meeting  and  to 
certain  other  matters,  see  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73), 
ss.  48  (5),  80,  and  R.  v.  Miles,  Ex  parte  Cole,  supra. 

{x)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  Part  XIII., 
s.  230  (1). 

(a)  Hid.,  s.  230  (2). 

(&)  I  hid.,  s.  230  (3). 

(c)  Ihid.  ;  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  75. 

(d)  Ibid.;  London  Government  Act,  1899  (62  &  63  Vict.  c.  14),  s.  2  (4). 
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Sub-Sect.  3. — Interlocutory  Proceedings. 

987.  All  interlocutory  questions  and  matters,  except  as  to  the 
sufficiency  of  the  security,  are  to  be  heard  and  disposed  of  before  a 
judge,  who  is  to  have  the  same  control  over  the  proceedings  as  a 
judge  has  in  the  ordinary  proceedings  of  the  High  Court.  They  are 
to  be  heard  and  disposed  of  by  any  judge  of  the  High  Court  (e). 


Sect.  2. 
In 

Municipal 
Elections. 

How  disposed 
of. 


(e)  Municipal  Election  Petition  Eules,  r.  57.  Opinion  differs  on  the  question 
as  to  whether  this  rule  includes  applications  under  the  Municipal  Elections 
(Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict.  c.  70),  or  whether  such 
applications  must  be  made  to  a  judge  on  the  rota.  But  it  is  submitted  that 
s.  30  of  that  Act  does  not  prescribe,  with  regard  to  municipal  elections,  that  the 
jurisdiction  derived  from  the  Act  is  to  be  exercised  by  a  judge  on  the  rota  as 
the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
prescribes  with  regard  to  parliamentary  elections  and  the  jurisdiction  derived 
from  that  Act,  with  the  exception  of  jurisdiction  relating  to  indictments  or 
other  criminal  proceedings.  It  is  submitted  that  the  operation  of  s.  30  of  the 
Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict, 
c.  70),  is  limited  to  matters  specified  in  the  opening  part  of  the  section,  namel}^ 
criminal  proceedings  in  connection  with  a  corrupt  or  illegal  practice,  the 
removal  of  incapacity,  entailed  by  the  report  or  conviction  of  such  practice,  on 
proof  that  the  evidence  of  it  was  perjured,  the  duties  of  the  Director  of  Public 
Prosecutions  in  relation  to  such  offence,  and  all  other  proceedings  in  relation 
to  such  offence.  These  matters  refer  to  an  offence  which  has  been  found  to 
have  been  committed  in  respect  of  a  municipal  election,  and  the  section  provides 
that  the  proceedings  specified  "  and  all  other  proceedings  in  relation  thereto" 
{i.e.,  to  such  offence)  "  shall  be  the  same  as  if  such  offence  had  been  committed 
in  reference  to  a  parliamentary  election."  Thus,  it  does  not  appear,  necessarily, 
to  apply  to  the  mere  allegation  of  an  offence  committed,  and  it  says  all  other  pro- 
ceedings relating  to  such  offence,  not  all  other  proceedings  relating  to  a  petition 
alleging  such  offence.  The  words  do  not  appear  to  include  all  the  jurisdiction 
given  by  the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884 
(47  &  48  Vict.  c.  70),  not,  for  instance,  it  is  submitted,  that  of  allowing  the 
amendment  of  a  petition  by  an  allegation  of  an  illegal  practice. 

The  section  goes  on  to  say  that  ss.  45,  46,  50 — 57,  59,  and  60  of  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  all  of  which,  with 
the  partial  exception  of  s.  56  and  of  s.  59,  are  in  the  nature  of  provisions  for 
criminal  procedure,  shall  apply  accordingly  as  if  they  were  re-enacted  in  the 
Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vjct. 
c.  70),  with  the  necessary  modifications  and  with  certain  additibns.  The  words 
declaring  that  these  provisions  "  shall  apply  accordingly  "  mean,  it  is  submitted, 
according  as  they  relate  to  the  aforesaid  matters  specified  in  the  opening  part 
of  the  section. 

It  is  established  that,  by  s.  56  of  the  Corrupt  and  Illegal  Practices  Preven- 
tion Act,  1883  (46  &  47  Vict.  c.  51),  the  exercise  of  any  jmisdiction  derived  from 
that  Act  by  a  judge  who  is  not  on  the  rota  is  precluded  (see  Shaw  v.  Beckitt, 
[1893]  1  Q.  B.  779).  But  in  considering  whether  a  like  result  is  produced  by  the 
above-mentioned  application  of  s.  56  to  municipal  elections,  contained  in  s.  30  of 
the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict, 
c.  70),  attention  is  drawn  to  the  following  points  of  difference  between  the  pro- 
visions for  petitions  relating  to  parliamentary  elections  and  those  relating  to 
municipal  elections.  By  r.  44  of  the  general  rules  made  by  the  judges  on  the  rota 
relating  to  the  former,  there  was  express  provision  that,  where  practicable, 
interlocutory  applications  should  be  heard  by  a  judge  on  the  rota,  whereas  by 
r.  57  of  the  general  rules  made  by  the  judges  on  the  rota,  relating  to  mimicipal 
elections,  it  was  provided  that  they  should  be  heard  by  any  judge  of  the  High 
Court.  S.  56  of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  & 
47  Vict.  c.  51),  alludes  to  the  making  of  rules  for  the  purposes  of  that  Act  as  well 
as  of  the  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  but,  after 
the  aforesaid  application  of  s.  56  contained  in  s.  30  of  the  Municipal  Elections 
(Corrupt  and  Illegal  Pract)ices)  Act,  1884  (47  &  48  Vict.  c.  70),  s.  30  (b),  alludes 
to  the  making  of  rules  for  the  purposes  of  Part  IV.  of  the  Municipal  Corporations 
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Elections. 


Sect.  2.        The  notice  to  be  given  is  the  same  as  in  parliamentary  election 
In  _       petitions,  and  the  provisions  as  to  appealing  from  the  decision  of 
Municipal   the  judge  on  an  interlocutory  question  or  matter  are  also  the  same 
Elections,  parliamentary  election  petitions  (/).    At  least  two  clear  days 

Notice.  before  the  making  of  any  interlocutory  application  or  motion  to  the 

court,  notice  of  it  should  be  given  at  the  Election  Petitions  Office 
and  to  the  other  side  (^r). 

Jurisdiction  988.  The  High  Court  has,  subject  to  the  provisions  of  the 
of  High  Court  Municipal  Corporations  Act,  1882,  as  amended  by  the  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act,  1884,  the  same 
powers,  jurisdiction,  and  authority  with  respect  to  a  municipal 
election  petition,  and  the  proceedings  thereon,  as  if  the  petition  were 
an  ordinary  action  within  its  jurisdiction  (li). 

Particulars.  989.  Such  particulars  as  may  be  necessary  to  prevent  surprise 
and  unnecessary  expense,  and  to  ensure  a  fair  and  effectual  trial, 
may  be  ordered  by  the  High  Court  or  a  judge  thereof  in  the  same 
way  as  in  ordinary  proceedings  in  the  High  Court,  and  upon  such 
terms  as  to  costs  and  otherwise  as  may  be  ordered  (i). 

The  provisions  as  to  the  nature  of  the  particulars  ordered, 
the  time  within  which  they  are  ordered,  and  the  consequences  if 
they  be  not  delivered  in  accordance  with  the  order,  are  similar  to 
those  prevailing  in  parliamentary  election  petitions  (k). 

Particulars  of  990.  Where  a  petitioner  claims  the  office  for  an  unsuccessful 
to*etc°^''^°*^^  candidate,  alleging  that  he  had  a  majority  of  lawful  votes,  either 

Act,  1882  (45  &  46  Vict.  c.  50),  and  not  for  any  of  the  purposes  of  the  later  Act. 
The  only  clause  in  the  later  Act  which  refers  expressly  to  the  judges  on  the 
rota  is  s.  36  (2),  which  merely  provides  for  the  appointment  of  barristers  as 
commissioners  by  those  judges,  a  provision  previously  made  by  s.  92  (4)  of  the 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  repealed  by  the  Muni- 
cipal Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict.  c.  70), 
Sched.  II. 

If  the  view  here  contended  is  incorrect,  the  practice  which  is  followed  of 
allowing  applications  for  relief  under  s.  20  and  applications  under  s.  21  (6) 
of  the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (45  &  46 
Vict.  c.  50),  to  be  made  to  the  Divisional  Court  which  happens  to  be  sitting 
(see  Ex  parte  Fm-ster  (1903),  89  L.  T.  18  ;  Re  Election  of  County  Councillors 
(1889),  5  T.  L.  E.  203,  206,  207;  Ex  parte  Wilks  (1885),  16  Q.  B.  D.  114)  is 
irregular.  It  seems  that  the  same  course  used  to  be  followed  in  the  case  of  the 
corresponding  applications  with  regard  to  parliamentary  elections,  but  this 
would  seem  to  be  contrary  to  s.  56  of  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  and  since  1906,  in  accordance  with 
the  opinion  of  the  judges,  the  practice  of  making  these  applications  to  a  judge 
on  the  rota  in  com-t  has  been  adopted.  With  regard  to  applications  under 
s.  21  (6)  of  the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884 
(47  &  48  Vict.  c.  70),  it  may  be  observed,  further,  that  the  county  court  has 
concurrent  jurisdiction.  It  is  submitted  that  the  present  practice  of  allowing 
these  applications  to  be  made  to  the  Divisional  Court  is  not  contrary  to  s.  30  of 
the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict, 
c.  70),  and,  accordingly,  that  interlocutory  applications  for  the  exercise  of 
jurisdiction  conferred  by  that  Act  may  be  made  to  a  judge  not  on  the  rota. 

(/)  See  p.  423,  ante. 

Ig)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  100  (4). 
(A)  See  p.  423,  a7ite. 

(i)  Municipal  Election  Petition  Rules,  r.  6. 
(k)  See  pp.  423  et  seq.,  ante. 
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party  must,  six  days  before  that  appointed  for  the  trial,  deliver  to      sect.  2. 
the  master,  and,  also,  at  the  address,  if  any,  given  by  the  other  side.  In 
a  list  of  the  votes  which  such  party  intends  to  object  to  and  of  the  Municipal 
heads  of  the  objection  to  each  such  vote.  Inspection  and  office  copies  Elections, 
of  such  lists  are  allowed  by  the  master  to  all  parties  concerned.  No 
evidence  may  be  given  against  the  validity  of  any  vote  or  under 
any  head  of  objection  not  specified  in  the  list,  unless  by  leave  of  the 
High  Court  or  a  judge  thereof  upon  such  terms  as  to  amendment  of 
the  list,  postponement  of  the  inquiry,  and  payment  of  costs  as  may 
be  ordered  (Z). 

Similar  particulars  are  ordered  of  votes  which  are  sought  to  be 
added  (m). 

Where  no  such  particulars  have  been  delivered  within  the  time 
specified,  the  court  has  no  power  to  extend  the  time  nor  to  allow 
evidence  of  the  votes  objected  to,  or  of  the  objections  thereto,  to  be 
given  at  the  trial  (n). 

In  respect  of  such  claims  there  is  no  jurisdiction  to  order  any 
particulars  except  the  lists  and  heads  of  objection  specified  (0),  But 
where  a  petition  contains  allegations  upon  which  it  claims  to  have 
the  election  invalidated,  and  goes  on,  further,  to  pray  a  scrutiny  and 
to  claim  the  office,  particulars  may  be  ordered  as  to  the  former  part 
of  the  petition,  while  as  to  the  latter  part  the  said  lists  and  heads  of 
objection  only  may  be  ordered  (p). 

991.  When  the  petition  complains  of  an  undue  election  and  claims  Particulars  of 
the  office  for  an  unsuccessful  candidate,  the  respondent  may  seek  to  ^ase 
prove  that  the  election  of  such  candidate  was  undue,  and  may  call 
evidence  to  that  effect  in  like  manner  as  if  he  were  petitioning 
against  the  election  of  such  candidate  (q).  Such  a  case  is  called  the 
recriminatory  case.  If  the  respondent  proposes  to  call  evidence  in 
support  of  such  a  case  he  must,  sis  days  before  that  appointed  for 
the  trial,  deliver  to  the  master,  and  also  at  the  address,  if  any,  given 
by  the  petitioner,  a  list  of  the  objections  to  the  election  on  which  he 
intends  to  rely,  and  the  master  is  to  allow  inspection  and  office 
copies  of  such  lists  to  all  parties  concerned  (r).  No  evidence  may 
be  given  by  a  respondent  of  any  objection  not  specified  in  the  list 
except  with  leave  of  the  High  Court  or  of  a  judge  thereof,  upon 
such  terms  as  to  amendment  of  the  list,  postponement  of  the 
inquiry,  and  payment  of  costs  as  may  be  ordered  (s) .  The  aforesaid 
time,  and  any  time  mentioned  in  any  rule  of  court  or  judge's 
order  whereby  particulars  are  ordered  to  be  delivered,  or  any  act  is 
directed  to  be  done  so  many  days  before  the  day  appointed  for 
trial,  is  to  be  reckoned  exclusively  of  the  day  of  delivery  or  that 
of  doing  the  act  ordered  and  of  the  day  appointed  for  trial  and, 


(l)  Municipal  Election  Petition  Rules,  r.  7.    See  p.  426,  ante, 
(m)  See  note  (g),  p.  427,  ante, 
(n)  See  note  (r),  p.  427,  ante. 
(0)  See  note  (0),  p.  426,  ante, 
(p)  Ibid. 

(q)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  93  (10). 
(r)  Municipal  Election  Petition  Rules,  r.  8. 
(s)  Ibid. 
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also,  exclusively  of  Sunday,  Christmas  Day,  and  any  day  set  apart 
for  a  public  fast  or  a  public  thanksgiving  {t). 

992.  A  respondent  may  apply  to  have  a  petition  dismissed.  The 
practice  with  regard  to  such  application  and  to  the  dismissal  is  the 
same  as  in  the  case  of  parliamentary  election  petitions  (u). 

Where  an  application  is  made  to  the  High  Court  for  relief  under 
s.  20  of  the  Municipal  Elections  (Corrupt  and  Illegal  Practices) 
Act,  1884,  the  court  will  refuse  such  relief,  if  a  petition  alleging 
corrupt  practices  or  illegal  practices  other  than  that  in  respect  of 
which  the  application  is  made  is  pending  {w).  But  if  a  petition 
has  not  actually  been  presented,  though  it  has  been  threatened, 
the  court  may,  in  its  discretion,  grant  the  relief  asked  (x)  ;  and 
even  though  a  petition  has  been  presented,  if  the  only  allegation  in 
it  on  which  the  petition  is  challenged  is  the  matter  in  respect  of 
which  the  application  is  made,  the  court  may,  in  its  discretion, 
grant  the  relief  asked  (a). 

993.  If  all  the  respondents  have  given  notice  of  their  intention 
not  to  oppose  the  petition,  and  no  other  person  has  been  admitted 
as  a  respondent  (b),  the  High  Court  or  a  judge  thereof  may  either 
declare  the  election  void  or  direct  the  trial  to  proceed.  Notice  of 
such  order  is  to  be  given  forthwith  by  the  master  to  the  town  clerk, 
and  if  the  election  be  declared  void  the  office  is  to  be  deemed  to  be 
vacant  from  the  first  day,  not  being  a  dies  non,  after  the  date  of  the 
order  (c).  In  such  case  the  court  or  judge  may  make  such  order  as 
to  costs  as  is  just  ((i). 

994.  A  municipal  election  petition  abates  by  the  death  of  a  sole 
petitioner  or  of  the  survivor  of  several  petitioners  (e).  Notice  of 
such  abatement  is  to  be  given  in  the  borough  similarly  as  in  the 
case  of  such  abatement  in  a  parliamentary  election  petition. 
Similar  provisions  prevail,  also,  as  to  the  substitution  of  a  petitioner, 
and  as  to  the  application  to  the  High  Court  or  a  judge  thereof  for  an 
order  for  such  substitution  (/)  . 

Security  must  be  given  on  behalf  of  a  petitioner  so  substituted  as 
in  the  case  of  a  new  petition  (g). 

The  abatement  of  a  petition  is  not  to  affect  the  liability  of  the 
petitioner  or  of  any  other  person  to  the  payment  of  costs  previously 
incurred  Qi). 


(t)  Municipal  Election  Petition  Rules,  r.  37. 
(u)  See  p.  486,  ante. 

{w)  Ex  parte  Wilks  (1885),  16  Q.  B.  D.  114;  Ee  Election  of  County  Councillors 
(1889),  5  T.  L.  E.  206,  207. 

ix)  Re  Election  of  County  Councillors,  Hid.,  203. 

(a)  Ex  parte  Forster  (1903),  89  L.  T.  18.    In  sucli  a  case  tlie  granting  of  tlie 
relief  appears  to  amount,  in  effect,  to  a  dismissal  of  the  petition. 
(6)  See  p.  496,  ante. 

(c)  Municipal  Election  Petition  Eules,  r.  47. 
{d)  Ibid. 

(e)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  c.  50),  s.  96  (1) 
(/)  I  hid.,  s.  96  (3);  Municipal  Election  Petition  Eules,  r.  63  ;  see  p.  435, 
ante. 

g)  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  96  (4). 

h)  I  hid.,  s.  96  (2). 
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995.  A  petition  does  not  abate  by  the  death  of  the  respondent  (i). 

996.  A  petitioner  may  not  withdraw  an  election  petition  without 
the  leave  of  the  election  court  or  High  Court  on  special  application 
made  in  the  prescribed  manner  and  at  the  prescribed  time  and 
place  (j). 

The  provisions  as  to  the  notice  to  be  given  of  an  application  for 
leave  to  withdraw  a  petition,  and  as  to  the  service  and  publication 
thereof,  with  the  exception  that  there  is  no  provision  ordering  the 
publication  thereof  by  the  petitioner  in  a  newspaper  circulating 
in  the  borough,  are  similar  to  the  provisions  applying  to  a 
parliamentary  election  petition  (k). 

The  application  is  not  to  be  made  until  the  notice  of  it  has 
been  given  in  the  borough  (I).  If  there  be  more  than  one  petitioner 
the  application  may  not  be  made  unless  all  the  petitioners  consent  (m). 

997.  On  the  hearing  of  the  application  for  leave  to  withdraw 
any  person  who  might  have  been  a  petitioner  in  respect  of  the 
election  in  question  may  apply  to  the  court  to  be  substituted  as  a 
petitioner,  and  the  court  may,  if  it  thinks  fit,  substitute  him 
accordingly  (n).  Any  such  person,  intending  to  make  an  appli- 
cation for  substitution,  should,  within  five  days  after  the  notice  is 
published  by  the  returning  officer,  give  written  notice  signed  by  him 
or  on  his  behalf  to  the  master  of  his  intention  (o).  But  the  want 
of  such  notice  is  not  to  defeat  such  person's  application  if  it  be  in 
fact  made  at  the  hearing  (p). 

998.  The  time  and  place  for  hearing  the  application  for  leave  to 
withdraw  are  fixed  by  a  judge,  and  either  before  the  High  Court  or 

{i)  See  p.  435,  ante. 

(j)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  95  (1).  The 
only  provisions  tliat  have  been  prescribed  as  to  the  actual  making  of  the 
application  and  as  to  the  time  and  place  thereof,  refer  to  a  hearing  of  it  before 
the  High  Court,  or  a  judge  of  the  High  Court  (see  Municipal  Election  Petition 
Eules,  r.  62,  infra).  Thus,  it  will  be  observed,  though  the  Act  enables  the 
granting  of  the  leave  by  either  the  election  court  or  by  the  High  Com't,  it 
does  so,  in  respect  of  either,  with  qualifications,  and,  as  regards  the  application 
to  the  former,  no  means  of  satisfying  the  qualifications  have  been  provided.  It 
is  submitted,  accordingly,  that  at  present  the  leave  can  only  be  obtained  on 
application  to  the  High  Court  or  a  judge,  at  least  in  cases  where  it  is  sought 
to  withdi'aw  a  petition  before  the  trial  of  it  has  begun.  It  will  be  observed, 
too,  that  the  provisions  as  to  notice  and  the  prescribed  lapse  of  time  would 
seem  to  render  the  application,  if  made  beforehand,  hardly  practicable 
before  a  municipal  election  court.  On  the  other  hand,  the  provisions  of 
the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  & 
48  Vict.  c.  70),  s.  26  (7),  are  worthy  of  observation,  more  especially  as  they 
were  enacted  subsequently  to  the  Municipal  Election  Petition  Rules,  which, 
as  pointed  out,  fail  to  prescribe  any  procedure  for  the  making  of  the  application 
for  leave  to  withdraw  to  the  election  court ;  see  p.  510,  post. 

(/c)  Municipal  Corporations  Act,  1882  (45  &  46  Vict,  c.  50),  s.  95  (2) ;  Municipal 
Election  Petition  Eules,  rr.  58 — 60,  p.  431,  ante.  The  word  "  county"  is,  of 
course,  to  be  omitted  and  "  town  clerk  "  is  to  be  read  for  returning  officer.  For 
forms  of  notices,  see  rr.  58,  60. 

[l)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  95  (2). 

(m)  Ibid.,  s.  95  (8). 

(w)  Ibid.,  s.  95  (3). 

(o)  Municipal  Election  Petition  Eules,  r.  61. 
Ip)  Ibid. 
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before  a  judge  as  lie  may  consider  advisable,  but  the  hearing  is  not 
to  be  less  than  a  week  after  the  notice  of  the  intention  to  apply  has 
been  given  to  the  master  (q).  Notice  of  the  time  and  place  appointed 
for  the  hearing  is  to  be  given  to  such  person  or  persons,  if  any,  as 
may  have  given  notice  to  the  master  of  an  intention  to  apply  to  be 
substituted  for  the  petitioner,  and  otherwise  in  such  manner  and 
at  such  time  as  the  court  or  judge  may  direct  (r). 

999.  The  provisions  as  to  the  production  of  affidavits,  as  to 
what  persons  are  to  make  them  (with  the  exception  that  there  is  no 
provision  that  a  person  not  a  solicitor,  who  is  lawfully  acting  as 
agent  in  the  case  of  an  election  petition,  is  to  be  deemed  to  be  a 
solicitor  for  the  purpose  of  making  such  affidavit  (s)  ),  as  to  what 
the  affidavits  are  to  set  out,  as  to  the  service  of  copies  thereof, 
and  as  to  the  powers  given  to  the  Director  of  Public  Prosecutions 
on  the  hearing  of  an  application  for  leave  to  withdraw  a  petition, 
are  similar  to  those  prevailing  with  regard  to  such  an  application  in 
the  case  of  a  parliamentary  election  petition  (i). 

The  provisions  as  to  the  powers  of  the  court  with  regard  to  the 
security  already  deposited  (a),  and  as  to  the  giving  of  security  by 
the  substituted  petitioner  (b),  are  similar  to  those  prevailing  in 
the  like  cases  with  regard  to  a  parliamentary  election  petition  (c) . 

Subject  to  the  provisions  stated,  a  substituted  petitioner  is,  as 
nearly  as  possible,  to  stand  in  the  same  position  and  to  be  subject 
to  the  same  liabilities  as  the  original  petitioner  (d). 

If  a  petition  is  withdrawn  the  petitioner  is  liable  to  pay  the  costs 
of  the  respondent  (e). 

1000.  In  every  case  of  the  withdrawal  of  an  election  petition  by 
leave  of  the  election  court,  the  election  court  is  to  report  in  writing 
to  the  High  Court  whether,  in  the  opinion  of  the  election  court,  the 
withdrawal  of  the  petition  was  the  result  of  any  agreement,  terms, 
or  undertaking,  or  was  in  consideration  of  any  payment,  or  in 
consideration  that  the  seat  should  at  any  time  be  vacated,  or  in 
consideration  of  the  withdrawal  of  any  other  election  petition,  or 
for  any  other  consideration  ;  and  if,  in  the  opinion  of  the  election 


(q)  Municipal  Election  Petition  Etiles,  r.  62. 
(r)  Ibid. 

(s)  See  p.  433,  ante;  Municipal  Election  Petition  Eules,  rr.  9,  10,  by  whicli 
provision  is  made  for  the  appointment  of  a  solicitor  only  as  sucli  agent  (see 
p.  496,  ante). 

{t)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (4*7  &  48 
Yict.  c.  70),  8.  26  (1)— (4).    See  pp.  432—434,  ante. 

(a)  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  95  (4);  Muni- 
cipal Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  47  Vict,  c,  70), 
s.  26  (6). 

(b)  Municipal  Corporations  Act,  1882  (45  &  45  Vict.  c.  50),  s.  95  (5). 

(c)  See  p.  434,  ante. 

(d)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  95  (6). 

(e)  Ibid.,  s.  95  (7).  In  the  Stamford  Case,  Cade  and  Burrow  v.  Marsh  (1906), 
Times,  20th  January,  where  a  letter  had  been  sent  to  the  respondent  saying  that, 
if  he  did  not  give  up  his  seat,  he  would  be  liable  to  criminal  proceedings,  and 
subsequently  a  petition  on  unfounded  allegations  was  brought,  the  court,  in 
allowing  the  petitioner's  application  for  leave  to  withdraw  the  petition,  awarded 
the  respondent  costs  as  between  solicitor  and  client. 
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court,  such  is  the  case  it  is  to  state  the  circumstances  attending  the 
withdrawal  (/). 

1001.  After  receiving  notice  of  the  petitioner's  intention  to 
apply  for  leave  to  withdraw,  or  of  the  respondent's  intention  not 
to  oppose,  or  of  the  abatement  of  the  petition  by  the  death  of  the 
petitioner,  or  of  the  death  of  the  respondent,  or  of  his  resignation, 
or  of  his  ceasing  to  hold  the  office  to  which  the  petition  relates,  if 
the  notice  be  received  after  notice  of  trial  has  been  given  and 
before  the  trial  has  commenced,  the  master  is  forthwith  to 
countermand  the  notice  of  trial.  The  countermand  is  to  be  given 
in  the  same  manner  as  nearly  as  possible  as  the  notice  of  trial  (g). 

1002.  Notices  to  produce  and  admit  are  in  the  same  form  as  in 
the  proceedings  upon  a  parliamentary  election  petition  (h),  and  the 
practice  with  regard  thereto  and  with  regard  to  service  thereof  is 
the  same  as  in  such  proceedings  (i). 

There  is  no  power  to  order  inspection  or  discovery  of  documents, 
nor  to  make  an  order  for  the  administration  of  interrogatories  {k). 

1003.  No  one  is  allowed  to  have  inspection  of  any  rejected  inspection  of 
ballot  papers,  or  of  any  counted  ballot  papers,  or  to  open  the  gf^^^*  papers 
sealed  packet  of  counterfoils  after  it  has  been  once  sealed  up  (I) , 

without  an  order  of  the  county  court  having  jurisdiction  in  the 
borough,  county,  urban  district,  or  poor  law  union  respectively,  or 
in  any  part  thereof,  or  of  any  tribunal  in  which  a  municipal 
election  is  questioned  (m). 

If  the  application  for  such  order  be  made  to  the  county  court  an  Appiicatioii 
appeal  lies  in  like  manner  as  in  other  cases  from  that  court  (n).  ordei"^^^*^*^"^ 

In  the  case  of  municipal  elections  within  the  City  of  London, 
such  order  is  to  be  obtained  from  the  City  of  London  Court,  whence 
the  like  right  of  appeal  lies,  or  from  any  tribunal  in  which  a 
municipal  election  is  questioned  (o). 

1004.  A  commission  for  the  examination  of  a  witness  who  is  ill  ^f^g^^^'^^*^^^ 
may  be  ordered  by  the  High  Court  (p)  or  by  the  election  court  (q\.  witness. 

(/)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Yict.  c.  70),  s.  26  (7). 

{g)  Municipal  Election  Petition  Eules,  r.  46.  Eor  form  of  notice  of  trial, 
see  r.  42. 

(7i)  See  pp.  429,  430,  ante. 

{{)  Ibid. 

[k)  See  p.  430,  ante. 

(l)  As  to  tlie  custody  of  these  and  other  documents  after  the  election  has 
been  held,  and  as  to  the  inspection  of  all  other  documents  in  the  custody  of  the 
town  clerk,  see  p.  350,  ante. 

(m)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  rr.  40,  41,  64  (b)  (a)  ; 
Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  48  (3).  See  title  Cotinty 
Courts,  Vol.  VIII.,  p.  635. 

{n)  BaUot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  r.  64  (b)  (a). 

(o)  Ibid.,  rr.  43,  41 ;  City  of  London  Ballot  Act,  1887  (50  &  51  Vict.  c.  xiii.), 
Sched.,  s.  4  (a). 

(p)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  100  (4). 

(g)  Ibid.,  s.  92  (6) ;  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125), 
s.  29;  Staleybridge  Election  Petition  (1869),  19  L.  T.  703  ;  Wells  v.  Wren  (1880),' 
5  C.  P.  D.  546,  per  Lord  Coleridge,  C.J.,  at  p.  550 ;  R.  v.  Maidenhead 
Corporation  (1882),  9  Q.  B.  D.  496,  500,  C.  A. 


512 


Elections. 


Sect.  2. 
In 

Municipal 
Elections. 

Eecount. 


Filing  of 
copies  of 
orders  and 
particulars. 


Statement  of 
case  for  High 
Court. 


The  procedure  with  regard  to  such  examination  on  commission 
is  the  same  as  in  the  like  case  with  relation  to  the  trial  of  a 
parliamentary  election  petition  (?'). 

1005.  The  provisions  as  to  the  application  for  and  the  granting 
of  a  recount  in  a  municipal  election  petition  are  similar  to  those 
relating  to  the  granting  of  a  recount  in  a  parliamentary  election 
petition  (s) . 

1006.  A  copy  of  every  order,  other  than  an  order  giving  further 
time  for  delivering  particulars  or  for  costs  only,  or  if  the  master  so 
directs  the  order  itself,  or  a  duplicate  of  it,  is  forthwith  to  be  filed 
with  the  master  by  the  party  obtaining  it.  Similarly,  a  copy  of 
every  particular  delivered  must  be  filed  by  the  party  delivering  it. 
Such  copies  or  such  order  or  duplicate  are  to  be  produced  by  the 
registrar  at  the  trial,  stamped  with  the  official  seal(0. 

1007.  If,  upon  application  being  made  for  that  purpose,  it  appears 
to  the  High  Court  that  the  case  raised  by  the  petition  can  be 
conveniently  stated  as  a  special  case,  the  High  Court  may  direct 
it  to  be  so  stated,  and  the  decision  of  the  case  by  the  High  Court 
shall  be  final,  unless  the  High  Court  gives  special  leave  to  appeal 
to  the  Court  of  Appeal  {a).  The  case  is  stated  in  the  Divisional 
Court  (&).  If,  in  pursuance  of  leave  given  by  the  Divisional  Court, 
an  appeal  is  brought  to  the  Court  of  Appeal,  the  decision  of  the 
Court  of  Appeal  is  to  be  final  and  conclusive  (c).  The  application 
should  be  made  by  motion  in  the  Divisional  Court  (d)  or  by  a 
summons  before  a  judge  (e). 
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the  order  in  which  they  stand  in  the  list  (/). 

1009.  Two  or  more  candidates  may  be  made  respondents  to  the 
same  petition,  and  their  cases  may  be  tried  at  the  same  time,  but 
for  the  purposes  of  Part  IV.  of  the  Municipal  Corporations  Act, 
1882,  the  petition  is  deemed  to  be  a  separate  petition  against 
each  {g). 

1010.  Where  there  are  two  or  more  petitions  relating  to  the  same 
election  or  to  elections  held  at  the  same  time  for  different  wards  of 

(r)  See  p.  430,  ante. 
(s)  See  p.  42*7,  ante. 

[t)  Municipal  Election  Petition  Eules,  r.  35. 

(a)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  93  (7) ;  ibid., 
s.  242  (3),  by  virtue  of  which  the  Judicature  Act,  1881  (44  &  45  Yict.  c.  68), 
s.  14,  is  made  applicable ;  Line  v.  Warren  (1885),  14  Q.  B.  D.  548,  C.  A. ; 
Beresford-Eope  v.  Sandhurst  {Lady)  (1889),  23  Q.  B.  D.  79,  0.  A. ;  and  see 
p.  436,  ante. 

(b)  Ibid. 

(c)  Judicature  Act,  1881  (44  &  45  Vict.  c.  68),  s.  14. 

(d)  See  p.  436,  ante. 

(e)  Municipal  Election  Petition  Eules,  r.  48.  The  practice  is  to  apply  by 
summons  before  a  judge  in  chambers. 

(/)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  91  (2). 
(V)  Ibid.,  s.  91  (3). 
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the  same  borough,  they  are  bracketed  together  in  the  list  as  one      ^^ct.  2. 
petition,  but  they  are  to  take  their  place  in  the  list  where  the  last  In_ 

of  them  would  have  stood  if  it  had  been  the  only  petition  relating  Municipal 

to  that  election,  unless  the  High  Court  otherwise  directs  (h).  Elections. 

1011.  An  election  petition  is  to  be  tried  in  open  court  (i).    The  Trial  to  be  in 
time  of  the  trial  is  to  be  appointed  by  the  election  judges  on  the  open  court, 
rota  or  by  any  one  of  them,  by  whom  it  is  to  be  signified  to  the 

master  (A;). 

Written  notice  of  the  appointed  time  and  of  the  place  of  Time  and 
trial  are  given  by  the  master  by  sticking  it  up  in  his  office,  place  of  trial, 
sending  by  post  a  copy  to  the  address  given  by  the  petitioner,  and 
one  to  the  address,  if  any,  given  by  the  respondent,  and  a  copy  to 
the  town  clerk  of  the  borough,  fifteen  days  before  the  day  appointed 
for  the  trial  (l).  The  town  clerk  is  to  publish  the  notice  in  the 
borough  forthwith  (m). 

The  sticking  up  of  the  notice  of  trial  at  the  office  of  the  master  Notice, 
constitutes  of  itself  due  notice,  and  it  will  not  be  vitiated  by  any 
miscarriage  of  such  copies  or  any  of  them  (n). 

1012.  A  judge  may  from  time  to  time,  by  order  made  upon  the  Postponement 
application  of  a  party  to  the  petition,  or  by  notice,  in  such  form  as 

he  may  direct,  sent  to  the  town  clerk,  postpone  the  beginning 
of  the  trial  to  such  day  as  he  may  name.  Such  notice  when 
received  is  forthwith  to  be  made  public  by  the  town  clerk  (0). 

1013.  In  the  event  of  the  commissioner  to  whom  the  trial  of  a 
petition  is  assigned  not  having  arrived  at  the  time  appointed  for 
the  trial  or  to  which  the  trial  is  postponed,  the  commencement  of 
the  trial  will  ipso  facto  stand  adjourned  to  the  ensuing  day,  and  so 
from  day  to  day  (  p) . 

No  formal  adjournment  of  the  court  for  the  trial  of  a  municipal  Adjournment, 
election  petition  is  necessary  after  the  trial  has  begun,  but  the  trial 
is  to  be  deemed  to  be  adjourned  and  may  be  continued  from  day  to 
day  until  the  inquiry  is  concluded  (q). 

1014.  The  court  has  the  same  power  of  requiring  the  attendance  of  Summoning 
any  person  appearing  to  it  to  have  been  concerned  in  the  election  and  ^.^^  examma- 
of  examining  any  such  person  or  any  person  present  in  court,  though  witnesses. 

he  is  not  called  and  examined  by  any  party  to  the  petition,  as  a 
court  has  upon  the  trial  of  a  parliamentary  election  petition  (r). 


(7i.)  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  91  (4).  See 
note  (/),  p.  437,  ante, 
{i)  Ibid.,  s.  93  (1). 

{k)  Ibid.  ;  Municipal  Election  Petition  Eules,  r.  40. 

{I)  Municipal  Election  Petition  Eules,  r.  40.  As  to  the  master,  see  p.  493, 
ante. 

(m)  Ibid.    For  form  of  notice,  see  r.  42. 

{n)  Municipal  Election  Petition  Eules,  r.  41. 

(0)  Ibid.,  r.  43.  As  to  the  power  of  the  election  court  to  adjom'n  the  trial 
from  time  to  time  and  from  place  to  place  within  the  borough  or  place,  see 
p.  439,  ante. 

(p)  Ibid.,  r.  44. 

(q)  Municipal  Election  Petition  Eules,  r.  45. 

(r)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  94  (2),  (3).  See 
H.L. — XII.  L  L 


514 


Elections. 


Sect.  2. 
In 

Municipal 
Elections. 

Contempt  of 
court. 


Similarly,  a  witness  may,  after  his  examination  by  the  court,  be 
cross-examined  by  or  on  behalf  of  the  petitioner  and  the  respondent 
or  either  of  them  (s). 

Any  person  refusing  to  obey  such  order  by  the  court  for  his 
attendance  is  thereby  guilty  of  contempt  of  court  and  may  be 
committed  in  like  manner  as  such  a  person  may,  in  the  like  case, 
be  committed  by  a  court  for  the  trial  of  a  parliamentary  election 
petition  (a). 

Swearing  1015.  The  provisions  as  to  the  summoning  and  swearing  of 

certific^ates  0^  witnesses,  as  to  their  liability  for  perjury,  as  to  the  obligation  upon 
indemnity.     them  to  answer  questions,  as  to  the  granting  to  them  of  certificates 
of  indemnity,  and  as  to  the  effects  thereof,  are  similar  to  those 
prevailing  in  the  case  of  a  parliamentary  election  petition  [b). 

The  giving  or  refusal  to  giye  a  certificate  of  indemnity  to  a 
witness  by  the  election  court  is  to  be  final  and  conclusive  (c). 

1016.  The  master  is  to  send  a  notice  of  the  trial  to  the  shorthand 
writer  to  the  House  of  Commons,  who  is  by  himself  or  his  deputy 
to  attend  the  trial,  and  the  expenses  of  the  attendance  of  the  short- 
hand writer  are  to  be  treated  as  part  of  the  expenses  in  receiving 
the  court.  He  is  to  be  sworn  by  the  election  court  faithfully  and 
truly  to  take  down  the  evidence.  He  is  to  take  it  down  at  length, 
and  a  transcript  of  the  notes  of  the  evidence  taken  by  him 
is,  if  the  election  court  so  directs,  to  accompany  the  court's 
certificate  (d). 

1017.  The  provisions  for  the  attendance  at  the  trial  of  municipal 
election  petitions  of  the  Director  of  Public  Prosecutions,  the 
practice  and  procedure  regulating  such  attendance,  and  his  duties 
and  rights  in  connection  therewith  and  consequent  thereon, 
are  similar  to  those  prevailing  with  regard  to  the  trial  of  a 
parliamentary  election  petition  (e) ,  but  with  regard  to  persons  who 
appear  to  him  to  have  been  guilty  of  a  corrupt  or  illegal  practice, 
and  who  have  not  received  certificates  of  indemnity,  he  appears  in 
the  case  of  a  municipal  election  petition,  if  he  receives  no  direction 
from  the  election  court,  to  have  a  discretion,  having  regard  to  the 
interests  of  justice,  as  to  whether  he  shall  prosecute  such  persons 


Attendance 
of  shorthand 
writer. 


Attendance  of 
Director  of 
Public 

Prosecutions. 


pp.  440,  441,  ante.  For  form  of  order  to  compel  the  attendance  of  a  person  as  a 
witness,  see  Municipal  Election  Petition  Eules,  r.  54. 

(s)  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  94  (4). 

(a)  Ibid.,  s.  94  (2);  Municipal  Election  Petition  Eules,  rr.  55,  56.  See 
p.  440,  ante.    Eor  form  of  warrant  of  committal,  see  r.  55. 

(b)  Corrupt  and  lUegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  59  ;  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  94  (1)— (5)  ; 
Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict, 
c.  70),  s.  30.  See  pp.  440,  450,  451,  ante.  In  applying  the  law  set  out  with 
regard  to  parliamentary  election  petitions  to  municipal  election  petitions,  the 
necessary  modifications  must  always  be  understood. 

(c)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  30  (c). 

{d)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  99  (4)  ;  Muni- 
cipal Election  Petition  Rules,  r.  52. 

(e)  See  pp.  442,  443,  ante ;  Municipal  Elections  (Corrupt  and  lUegal  Practices) 
Act,  1884  (47  &  48  Vict.  c.  70),  s.  28. 
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or  not(/).    He  has  the  same  power  of  appearing  by  his  assistant     Sect.  2. 
or  representative  as  in  the  case  of  a  parhamentary  election  petition,  In 
and  the  same  qualifications  are  required  for  his  representative  (g).  Municipal 

Elections. 

1018.  An  election  court  has,  for  the  purposes  of  a  municipal  election  - — - 
petition,  the  same  powers  and  privileges  as  those  which  are  had  by  of^eiecTion^ 
an  election  court  trying  a  parliamentary  election  petition,  with  the  court, 
exception  that  any  fine  or  order  of  committal  by  a  municipal  election 

court  may,  on  motion  by  the  person  aggrieved,  be  discharged  or 
varied  by  the  High  Court,  or  in  vacation  by  a  judge  thereof,  on  such 
terms,  if  any,  as  the  High  Court  or  judge  may  think  fit(/i).  But 
this  exception  does  not  extend  to  any  fine  or  order  of  committal 
by  an  election  court  against  any  person  in  respect  of  any  corrupt 
or  illegal  practice  (i). 

1019.  No   proceedings    are  to  be   defeated    by  any  formal  Formal 
objection  (k).  objection. 

1020.  The  trial  of  every  municipal  election  petition,  as  far  as  Trial  to  be 
is  practicable  consistently  with  the  interests  of  justice  in  respect  continued  de 
of  such  trial,  is  to  be  continued  de  die  m  diem  on  every  lawful  day  far  as  possible, 
until  its  conclusion  {I). 

1021-  The  place  of  trial  of  a  municipal  election  petition  is  to  be  Place  of  trial, 
within  the  borough  (?n). 

A  petition  relating  to  the  election  of  an  urban  district  councillor 
is  to  be  tried  within  the  urban  district  to  which  the  election  relates  (71). 

A  petition  relating  to  the  election  of  a  rural  district  councillor  for 
a  parish  may  be  tried  at  oy^y  place  within  the  poor  law  union  in 
which  the  parish  is  situate  (0). 

A  petition  relating  to  the  election  of  a  parish  councillor  or  to  a 
poll  consequent  on  a  parish  meeting  may  be  tried  at  any  place 
within  the  poor  law  union  in  which  the  parish  is  situate  ( p) . 


_(/)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  YO),  s.  28  (3),  tlie  wording  of  which,  differs  from  the  corresponding  pro- 
vision in  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict, 
c.  51),  s.  43  (3),  in  the  different  position  with  regard  to  the  context  of  the 
words,  "  if  he  thinks  it  expedient  in  the  interests  of  justice,"  which  are  common 
tohoth.   But  generally,  as  to  prosecutions,  see  ^.  b2b,  jjost. 

(g)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  28  (8). 

{h)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  92  (6). 

[i)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  28  (7). 

(k)  Municipal  Election  Petition  Eules,  r.  69.  See  Young  v.  Figgins  (1868), 
19  L.  T.  499. 

{I)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s,  27. 

(m)  In  the  case  of  a  petition  relating  to  a  county  council  election  it  is  to  be 
within  the  county  ;  see  p.  499,  ante. 

{n)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  93  (2) ;  Urban 
District  Councillors  Election  Order,  1898,  r.  26  (2)  (b). 

(0)  Eural  District  Councillors  Election  Order,  1898,  r.  26  (6). 

{X>)  Parish  Councillors  Election  Order,  1901,  r.  37  (6);  Parish  Councillors 
(Small  Parishes)  Eirst  Election  Order,  1898,  r.  35  (6) ;  Parish  Meetings  (Polls) 
Order,  1894  (where  there  is  no  parish  council),  r.  16  (5) ;  Parish  Meetings 
(Polls)  Order,  1895  (where  there  is  a  parish  council),  r.  17  (5). 
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The  place  of  trial  of  a  petition  relating  to  the  election  of  a 
guardian  is  to  be  within  the  poor  law  union  to  which  the  election 
relates  (q). 

1022.  With  regard  to  the  place  of  trial  of  a  petition  relating  to 
any  of  the  elections  mentioned,  if  the  High  Court  is  satisfied  that 
special  circumstances  exist  rendering  it  desirable  that  the  petition 
should  be  tried  elsewhere  than  in  the  place  stated  it  may  appoint 
some  other  convenient  place  (?•). 

If  the  building  in  which  it  is  proposed  to  hold  the  trial  is 
situated  on  land  which  does  not  form  part  of  the  borough,  although 
it  is  within  the  confines  thereof,  application  should  be  made  to  the 
High  Court  for  an  order  giving  leave  for  the  trial  of  the  petition 
in  such  building  (a). 

1023.  Subject  to  the  provisions  of  the  Municipal  Corporations 
Act,  1882,  and  of  the  rules  made  under  it,  the  principles,  practice, 
and  rules  for  the  time  being  observed  in  the  case  of  parliamentary 
election  petitions,  and,  in  particular,  the  principles  and  rules  with 
regard  to  agency  and  evidence,  and  to  a  scrutiny  and  to  the 
declaring  any  person  elected  in  the  place  of  any  other  person 
declared  to  have  been  not  duly  elected,  are  to  be  observed  as  far  as 
possible  in  the  case  of  a  municipal  election  petition  (b). 

1024.  The  practice  as  to  the  production  and  admission  of 
documents  (c),  and  with  regard  to  the  admission,  rejection,  and 
production  of  evidence,  and  the  mode  and  order  of  its  reception,  are 
the  same  as  upon  the  trial  of  a  parliamentary  election  petition  (d). 

1025-  On  the  trial  of  a  petition  complaining  of  an  undue  election 
and  claiming  the  ofiice  for  some  person,  the  respondent  may  give 
evidence  to  prove  that  such  person  was  not  duly  elected,  in  the 
same  manner  as  if  he  had  presented  a  petition  against  the  election 
of  that  person  (e). 

1026.  If,  on  the  trial  of  a  petition,  a  recriminatory  case  is  raised, 
the  practice  and  procedure  with  regard  to  the  admissibility  of  such 
a  case  and  the  conduct  and  hearing  thereof  are  similar  to  those 


{g)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Yict.  c.  70),  s.  36  (1)  (e) ;  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73), 
s.  48  (2),  (3) ;  Guardians  (London)  Election  Order,  1898,  r.  24  (2)  (b)  ;  Guardians 
(Outside  London)  Election  Order,  1898,  r.  27  (2)  (b). 

(r)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  93  (2).  As  to 
wbat  must  be  the  nature  of  sucb  special  circumstances,  see  p.  438,  mite. 

(a)  See  ibid. 

(b)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  100  (3). 

(c)  See  p.  452,  ante. 

{d)  See  p.  445,  ante.  In  applying  the  various  provisions  to  municipal  election 
petitions,  the  necessary  alterations  must  of  course  be  understood.  Thus, 
"office"  must  be  read  for  "  seat,"  and  other  obvious  modifications  must  be 
made.  With  such  modifications,  and  with  the  exception  of  matters  which 
are,  self  evidently,  applicable  only  to  parliamentary  election  petitions,  and 
subject  to  any  special  provisions  relating  to  municipal  election  petitions  which 
are  set  out  herein  the  provisions  as  to  the  hearing  of  a  parliamentary  election 
petition  may  be  read  as  applying  to  the  trial  of  a  municipal  election  petition. 

(e)  Municipal  Corporations  Act,  1882  (45  &46  Vict.  c.  50),  s.  93  (10). 
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prevailing,  in  the  like  instance,  on  the  trial  of  a  parliamentary  ^■ 

election  petition  (/). 

^  ^  Municipal 

1027.  The  practice  and  procedure  with  regard  to  a  scrutiny  are  Elections, 
the  same  as  those  prevailing  with  regard  thereto  in  connection  g(,j,^,~r 
with  a  parliamentary  election  petition  (g). 

1028.  A  person  who  has  voted  at  a  municipal  election  by  ballot  Secrecy  of 
may  not  in  any  proceeding  questioning  the  election  be  required  to  ballot, 
state  for  whom  he  has  voted  (h). 

1029.  The  functions  of  the  court  with  regard  to  the  pursuance  of  Pursuing 
inquiry  into  charges  which  may  have  been  raised,  when  such  inquiry  inquiry, 
is  not  necessary  to  the  determination  of  the  issue,  or  in  regard  to 

the  pursuance  of  such  inquiry  after  the  issue  has  been  determined, 
are  the  same  as  those,  in  the  like  regard,  of  a  court  trying  a  parlia- 
mentary election  petition  (i). 

Once  the  issue  has  been  determined  there  is  no  obligation  upon 
either  of  the  parties  to  pursue^the  inquiry  (/c). 

1030.  Where  an  order  is  made  for  the  production  by  the  town  Production  of 
clerk  of  any  document  in  his  possession  relating  to  any  specified 

election,  the  production  by  the  clerk  or  his  agent  of  the  document 
ordered,  in  such  manner  as  may  be  directed  by  such  order,  or  by  a 
rule  of  a  court  having  power  to  make  such  order,  shall  be  conclusive 
evidence  that  such  document  relates  to  the  specified  election ;  and 
any  indorsement  appearing  on  any  packet  of  ballot  papers  produced 
by  the  clerk  or  his  agent  shall  be  evidence  of  such  papers  being 
what  they  are  stated  to  be  by  the  indorsement.  The  production 
from  proper  custody  of  a  ballot  paper  purporting  to  have  been  used 
at  any  election,  and  of  a  counterfoil  marked  with  the  same  printed 
number  and  having  a  number  marked  thereon  in  writing,  shall  be 
prima  facie  evidence  that  the  person  who  voted  by  such  ballot 
paper  was  the  person  who  at  the  time  of  such  election  had  affixed 
to  his  name  in  the  register  of  voters  at  such  election  the  same 
number  as  the  number  written  on  such  counterfoil  (Z). 

1031.  The  provisions  as  to  the  reservation  by  a  municipal  Case  for  High 
election  court  of  questions  of  law  for  the  consideration  of  the  High  <^'o>irt. 
Court  are  similar  to  those  regulating  the  reservation  of  questions 

of  law  by  judges  trying  a  parliamentary  election  petition  {m), 
and  the  practice  and  procedure  with  regard  thereto  are  also 
similar  (n) . 


(/)  See  p.  453,  ante, 

Ig)  Municipal  Corporations  Act,  1882  (•15  &  46  Vict.  c.  50),  s.  100  (3).  See 
p.  454,  ante. 

(/i)  Ibid.,  a.  104.    See  p.  419,  ante, 
(i)  See  p.  446,  ante, 
(k)  See  p.  443,  ante. 

(l)  Ballot  Act,  1872  (35  &  36  Yict.  c.  33),  Sched.  I.,  Part  I.,  r.  43,  and 
Part  II.,  r.  64  (b). 

(m)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  93  (8).  See 
p.  459,  ante. 

(n)  See  p.  460,  ante. 
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Determina- 
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Keport  to 
High  Court. 


Sub-Sect.  5. — Judgment  and  its  Effects. 

1032.  At  the  conclusion  of  the  trial  the  election  court  determines 
whether  the  person  whose  election  is  complained  of,  or  any  and 
what  other  person  was  duly  elected,  or  whether  the  election  was 
void,  and  forthwith  certifies  such  determination  in  writing  to  the 
High  Court.  The  determination  so  certified  is  final  to  all  intents  as 
to  the  matters  at  issue  on  the  petition  (o).  It  is  the  practice  for  the 
court  in  giving  judgment  to  give  the  reasons  on  which  the  judgment 
is  based  (p). 

1033.  Where  a  charge  is  made  in  an  election  petition  of  any 
corrupt  or  illegal  practice  having  been  committed  at  the  election  in 
question,  the  election  court  must,  in  addition  to  its  certificate  and 
at  the  time  of  the  making  thereof,  report  in  writing  to  the  High 
Court : — 

(1)  Whether  any  corrupt  or  illegal  practice  has  or  has  not  been 
proved  to  have  been  committed  by  or  with  the  knowledge  and 
consent  of  any  candidate  at  such  election,  and  the  nature  of  such 
corrupt  or  illegal  practice  (q) ; 

(2)  The  names  of  all  persons,  if  any,  who  have  been  proved  at 
the  trial  to  have  been  guilty  of  any  corrupt  or  illegal  practice  (r)  ; 

(3)  Whether  any  corrupt  practices  have  extensively  prevailed  at 
such  election  in  the  borough  or  in  any  ward  thereof,  or  whether  there 
is  reason  to  believe  that  any  corrupt  practices  have  so  prevailed  (s) ; 

(4)  Whether  any  candidate  at  such  election  has  been  guilty  by 
his  agents  of  any  corrupt  practice  in  reference  thereto  (t) ; 

(5)  Where  an  illegal  practice  is  charged  in  the  petition,  whether 
any  candidate  at  such  election  has  by  himself  or  by  his  agents  been 
guilty  of  an  illegal  practice  in  reference  thereto  (a). 

If  any  person  or  persons  is  or  are  reported  to  have  been  guilty  of 
any  corrupt  or  illegal  practice  the  election  court  is  further  to  report — 

(6)  Whether  or  not  such  person  or  persons  has  or  have  been 
furnished  with  a  certificate  of  indemnity  (b) . 

Where,  upon  the  trial  of  an  election  petition,  it  is  found  by  the 
election  court  that  illegal  practices,  or  oftences  of  illegal  payment, 
employment,  or  hiring,  committed  in  reference  to  the  election  in 
question  for  the  purposes  of  promoting  the  election  of  a  candidate 
thereat,  have  so  extensively  prevailed  that  they  may  be  reasonably 

(o)  Municipal  Corporations  A.ct,  1882  (45  &  46  Vict.  c.  50),  s.  93  (4) ;  see  also 
p.  460,  ante. 

(p)  See  p.  461,  ante. 

(q)  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  93  (5)  (a)  ; 
Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict, 
c.  70),  s.  8  (1).  He  will  not  be  deprived  of  his  franchise  unless  his  knowledge 
and  consent  can  be  shown  [Morris  y.  Shrewsbury  Town  Clerk,  [1909]  1  K.  B.  342). 

(r)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  60),  s.  93  (5)  (b) ; 
Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict, 
c.  70),  s.  8  (1). 

(s)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  93  (5)  (c). 
[t)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  8.  3  (2). 
(a)  Ihid.,  s.  8  (2). 

{h)  Ihid.,  s.  30 ;  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47 
Vict.  c.  51),  s.  60. 
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supposed  to  have  affected  the  result  of  the  election,  the  election 
court  is  to  report  such  finding  to  the  High  Court  (c). 

1034.  Where  any  person  or  persons  is  or  are  reported  to  have 
been  guilty  of  any  corrupt  or  illegal  practice,  the  report  should  be 
laid  before  the  Attorney-General  with  a  view  to  his  instituting  or 
directing  a  prosecution  against  any  such  person  or  persons  who 
may  not  have  received  a  certificate  of  indemnity,  if  the  evidence 
should,  in  the  opinion  of  the  Attorney-General,  be  sufficient  to 
support  a  prosecution  (d). 

1035.  Before  any  person  who  is  neither  a  party  to  an  election 
petition  nor  a  candidate  on  whose  behalf  the  office  is  claimed 
thereby  is  reported  by  the  election  court  to  have  been  guilty  of  any 
corrupt  or  illegal  practice,  the  court  must  cause  notice  to  be  given 
to  such  person,  and  if  he  appears,  in  pursuance  thereof,  the  court 
is  to  give  him  an  opportunity  of  being  heard  by  himself  and  of 
calling  evidence  in  his  defence  to  show  why  he  should  not  be 
so  reported  (e). 

1036.  If  any  person,  in  consequence  of  the  report  of  an  election 
court,  becomes  incapable  of  being  elected  to  or  sitting  in  the  House 
of  Commons,  or  of  being  elected  to  or  holding  any  public  or  judicial 
office,  and  if  such  person  at  the  date  of  such  report  has  been  so 
elected  or  holds  any  such  office,  then  his  seat  or  office,  as  the  case 
may  be,  is  to  be  vacated  as  from  that  date  (/). 

1037.  At  the  time  of  making  its  report  to  the  High  Court  the 
election  court  may  also  make  a  special  report  thereto  as  to  any 
matters  arising  in  the  course  of  the  trial  an  account  of  which,  in  its 
judgment,  ought  to  be  submitted  to  the  High  Court  (g).  This  report 
is  not  final  and  conclusive  as  to  the  matters  contained  in  it  (li). 

1038.  When  the  commissioner  has  given  his  judgment  and  has 
signed  and  delivered  the  certificate  which  he  makes  to  the  High 
Court,  the  petition  is  concluded,  and  is,  therefore,  no  longer 
affected  by  any  event  which  may  happen  during  the  time  which 
intervenes  between  the  moment  when  the  commissioner  has 
finally  parted  with  his  certificate  and  the  moment  when  it  reaches 
the  High  Court,  though  such  event  be  one  which,  if  it  had 
happened  earlier,  would  have  caused  the  petition  to  abate  or 
drop  (i). 


Sect.  2. 
In 

Municipal 
Elections. 

When  report 
to  be  laid 
before 
Attorney- 
General. 


Notice  to 

reported 

person. 


Vacation  of 
seat  in 
consequence 
of  report. 


Special  report 
by  election 
court. 


Conclusion  of 
petition. 


(c)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  18. 

{d)  Ibid.,  s.  30 ;  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47 
Yict.  c.  51),  s.  60. 

(e)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict, 
c.  70),  s.  23,  and  Sched.  III.,  Part  II.,  applying  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  38  (1).  As  to  the  practice  there- 
upon, see  note  (m),  p.  462,  ante. 

(/)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  31.  The  same  consequences  follow  from  a  conviction  under  the 
Act  {ibid.). 

(g)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  93  (6). 

(h)  See  note  (w),  p.  462,  ante. 
(t)  See  p.  462,  ante. 
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Sub-Sect.  6. — Costs. 

1039.  All  the  costs  of  a  petition  or  incidental  to  it,  or  of  any 

proceedings  in  connection  therewith,  with  the  exception  of  those 
specifically  provided  for  by  the  Municipal  Corporations  Act,  1882, 
as  amended  by  the  Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act,  1884  (/c),  are  to  be  borne  by  the  parties  in  such 
manner  and  proportion  as  the  election  court  may  determine.  In 
particular  any  costs,  charges,  or  expenses  which  in  the  opinion  of 
the  court  have  been  caused  by  vexatious  conduct,  unfounded 
allegations,  or  unfounded  objections,  on  the  part  either  of  the 
petitioner  or  of  the  respondent,  and  any  needless  expense  incurred 
or  caused  by  either  of  the  parties,  may  be  ordered  to  be  defrayed  by 
the  party  by  whom  it  has  been  incurred  or  caused,  whether  such 
party  is  or  is  not  successful  on  the  whole  (J). 

The  principles,  practice,  and  procedure  which  prevail  upon  the 
trial  of  a  parliamentary  election  petition  in  regard  to  the  dealing 
with  costs  (m)  apply  also  to  the  dealing  therewith  upon  the  trial 
of  a  municipal  election  petition  {n). 

The  discretion  of  the  election  court  in  dealing  with  costs 
is  absolute,  and  cannot  be  interfered  with  after  it  has  been 
exercised  (o). 

1040.  The  reasonable  expenses  incurred  by  any  person  in 
appearing  to  give  evidence  at  the  trial  may  be  allowed  him, 
according  to  the  scale  allowed  to  witnesses  on  the  trial  of  civil 
actions  at  the  assizes,  by  a  certificate  of  the  election  court  or  of 
the  prescribed  officer  (p). 

The  provisions  as  to  the  ascertainment  and  certifying  of  the 
expenses  of  witnesses  are  similar  to  those  prevailing  as  regards  a 
parliamentary  election  petition  {q).  The  principles  of  the  rules  and 
regulations  of  the  Supreme  Court  with  regard  to  costs  in  actions, 
causes,  and  matters  in  the  High  Court,  and,  as  far  as  practicable, 
the  rules  and  regulations  themselves,  are  to  apply  to  the  costs  of 
municipal  election  petitions  and  of  other  proceedings  under  Part  IV. 


{h)  As  to  special  provisions  as  to  costs  under  this  latter  Act,  see  pp.  521 — 
523,  'post. 

{I)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  98  (1). 
(m)  See  p.  472,  ante. 

{n)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  98  (1),  which  is 
almost  identically  the  same  as  s.  41  of  the  Parliamentary  Elections  Act,  1868, 
which  deals  with  the  costs  of  a  parliamentary  election  petition. 

(o)  Lovering  v.  Dawson  (No.  2)  (1875),  L.  E.  10  C.  P.  726. 

(p)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  94  (9). 
See  p.  478,  ante,  as  to  the  question  of  who  is  meant  by  the  "  prescribed 
officer "  in  this  connection.  The  duties  assigned  to  the  prescribed  officer 
are  to  be  performed  by  the  master  (see  ihid.,  s.  100  (5)  ).  E.  53  of  the 
Municipal  Election  Petition  Eules,  however,  says  that "  the  amount  to  be  paid  to 
any  witness  whose  expenses  shall  be  allowed  by  the  commissioner  trying 
the  petition  shall  be  ascertained  and  certified  by  the  registrar,  or,  in  the 
event  of  his  becoming  incapacitated  from  giving  such  certificate,  by  the 
commissioner. 

((/)  Municipal  Corporations  Act,  1882(45  &  46  Yict.  c.  50),  s.  94(9)  ;  Municipal 
Election  Petition  Eules,  r.  53  ;  see  p.  477,  ante. 
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Public 
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of  the  Municipal  Corporations  Act,  1882,  and  under  the  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act,  1884(?-)- 

1041.  The  costs  of  the  Director  of  Public  Prosecutions,  including 
the  remuneration  of  his  representatives,  are  payable,  in  the  first 
instance,  by  the  Treasury,  and,  so  far  as  they  are  not,  in  the  case  of 
any  prosecution,  paid  by  the  defendant,  they  are  to  be  treated  as 
expenses  of  the  election  court  and  are  to  be  paid  accordingly  (s) ;  but 
if  for  any  reasonable  cause  it  seems  just  to  the  court  to  do  so,  the 
court  is  to  order  all  or  part  of  the  costs  to  be  repaid  to  the  Treasury 
by  the  parties  to  the  petition,  or  such  of  them  as  the  court  may 
direct  (t). 

1042.  The  practice  with  regard  to  the  disposition  of  costs  where  Where  return- 
a  returning  officer  is  respondent  is  the  same  as  that  prevailing  in  *^^^^^f 
the  like  case  in  parliamentary  election  petitions  (a).  respon 


1043.  The  office  fees  payable  for  inspection,  office  copies,  enrol-  Office  fees, 
ment,  and  other  proceedings  are  the  same  as  those  payable  for  like 
proceedings  according  to  the  practice  of  the  High  Court  (b). 

1044.  Costs  are  to  be  taxed  by  the  master,  or  at  his  request  by  Costs  to  be 
any  master  of  the  Supreme  Court  (Taxing  Department),  upon  the  taxed, 
order  by  which  they  are  payable.     Costs,  when  taxed,  may  be 
recovered  in  like  manner  as  if  payable  under  a  judgment  or  order 

of  a  judge  in  the  ordinary  proceedings  in  the  High  Court  (c).  If 
there  is  money  in  the  Bank  of  England  available  for  the  purpose, 
they  may  up  to  the  extent  of  such  money  be  recovered  by  order  of 
the  Lord  Chief  Justice  (d). 

1045.  If  a  petitioner  neglect  or  refuse  for  the  space  of  three  months  Forfeiture  of 
after  demand  to  pay  to  any  person  summoned  as  a  witness  on  his  recognisances, 
behalf,  or  to  the  respondent,  any  sum  certified  to  be  due  to  him  for 

his  costs,  charges,  and  expenses,  and,  if  such  neglect  or  refusal  be, 
within  a  year  after  such  demand,  proved  to  the  satisfaction  of  the 
High  Court,  every  person  who  has  under  the  Municipal  Corporations 


(r)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Yict.  c.  70),  s.  29  (3).  The  section  goes  on  to  say  that  the  taxing  master  is  not 
to  allow  any  such  costs,  charges  or  expenses  on  a  higher  scale  than  that  which 
would  be  allowed  in  any  action,  cause  or  matter  in  the  High  Court  on  the  higher 
scale  as  between  solicitor  and  client.  But  it  would  seem  that  now  in  virtue  of 
the  Eules  of  the  Supreme  Court,  Ord.  65,  r.  27  (29),  the  master  is  no  longer  so 
restricted.  See  Mclver  &  Co.,  Ltd.  v.  Tate  Steamers,  Ltd.,  [1902]  2  K  B.  1 84,  C.  A. ; 
Be  JErmen,  Tatham  v.  Ermen,  [1903]  2  Ch.  156  ;  Cavendish  v.  Strutt,  [1904]  1  Ch. 
524;  Be  Burroughs,  Wellcome  &  Co.'s  Trade  Marks  (1904),  22  E.  P.  C.  164.  In 
the  Shrewsbury  Case,  1903  (Eogers  on  Elections,  Vol.  III.,  18th  ed.,  p.  714),  these 
were  followed  byBucKNiLL,  J. 

The  court  seldom  makes  an  order  for  costs  on  the  higher  scale  {Kennington 
Division  Case  (1886),  4  O'M.  &  H.  93,  95) ;  see  note  {k),  p.  477,  ayite. 

(s)  As  to  payment  of  the  expenses  of  the  election  court,  see  p.  491,  ante. 

(t)  Municipal  Elections  (Corrupt  and  Illegal  Practices),  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  28  (9) ;  see  note  (<),  p.  475,  ante. 

(a)  See  p.  476,  ante. 

(b)  Municipal  Election  Petition  Eules,  r.  68. 

(c)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  98  (2) ;  Municipal 
Election  Eules,  r.  68. 

(d)  Lbid. 
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Act,  1882,  entered  into  a  recognisance  relating  to  the  petition  is 
to  be  held  to  have  made  a  default  in  his  recognisance.  The 
master  is  thereupon  to  certify  the  recognisance  to  be  forfeited,  and 
it  is  to  be  dealt  with  as  a  forfeited  recognisance  relating  to  a 
parliamentary  election  petition  (e). 

Debt  consti-  1046.  Where  under  the  Municipal  Elections  (Corrupt  and  Illegal 
tuted  by  costs,  practices)  Act,  1884,  or  under  an  order  of  a  municipal  election  court, 
any  costs  or  other  sums  are  payable  by  any  person,  they  constitute 
a  simple  contract  debt  due  from  such  person  to  the  person  or  persons 
to  whom  they  are  to  be  paid  and  are  recoverable  accordingly ;  if 
they  are  payable  to  the  Treasury  they  constitute  a  debt  to  the 
Crown  and  are  recoverable  accordingly  (/). 

Costs  of  1047.  "Where  a  candidate  applies  to  the  election  court  under  the 

fOT  ieiief?''  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884,  ss.  20 
and  21,  for  relief  in  accordance  with  the  provisions  therein  con- 
tained, he  must  bear  the  costs  of  the  relief  so  obtained,  and  if 
the  application  be  opposed  it  is  the  practice  to  order  the  applicant 
to  pay  the  costs  of  the  opposition  to  it  (g). 

Order  as  to  1048.  If  upon  the  trial  of  a  petition  it  appears  to  the  election 
payment  of     court  that  it  has  not  been  proved  that  a  corrupt  practice  has  been 

costs  DV  J.  -L 

borough  or  committed  in  reference  to  the  election  in  question  by  or  with  the 
special  person,  knowledge  and  consent  of  the  respondent,  and  that  the  respondent 
took  all  reasonable  means  to  prevent  corrupt  practices  being  com- 
mitted on  his  behalf,  the  court  may  make  one  or  more  of  the 
following  orders  with  respect  to  the  payment  of  the  whole  of  the 
costs  of  the  petition,  or  of  such  part  of  the  costs  as  the  court  may 
think  fit : — 

(1)  If  it  appears  to  the  court  that  corrupt  practices  have  exten- 
sively prevailed  in  reference  to  such  election,  the  court  may  order 
the  whole  or  part  of  the  costs  to  be  paid  by  the  borough. 

(2)  If  it  appears  to  the  court  that  any  person  or  persons  is  or  are 
proved,  whether  by  providing  money  or  otherwise,  to  have  been 
extensively  engaged  in  corrupt  practices  or  to  have  encouraged  or 
promoted  extensive  corrupt  practices  in  reference  to  such  election, 
the  court  may,  after  giving  such  person  or  persons  an  opportunity 
of  being  heard  by  counsel  or  solicitor  and  examining  and  cross- 
examining  witnesses  to  show  cause  why  the  order  should  not  be 
made,  order  the  whole  or  part  of  the  costs  to  be  paid  by  such 
person  or  persons  or  any  of  them,  and  may  order  that  if  the  costs 
cannot  be  recovered  from  one  or  more  of  such  persons  they  shall 
be  paid  by  some  other  of  such  persons  or  by  either  of  the  parties  to 
the  petition  (h) . 

Where  any  person  appears  to  the  court  to  have  been  guilty  of  the 


(e)  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  98  (3);  see 
p.  480,  a7ite. 

{J)  lUd.,  8.  32  (2). 

{g)  See  pp.  476,  477,  ante. 

(h)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  29  (1). 
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offence  of  a  corrupt  or  illegal  practice,  the  court  may,  after  giving  ^^^J-  ^■ 
such  person  an  opportunity  of  making  a  statement  to  show  why  the 


  ^  In_ 

order  should  not  be  made,  order  the  whole  or  any  part  of  the  costs  Municipal 

of  or  incidental  to  any  proceeding  before  the  court  in  relation  to  ecjons. 
such  offence  or  to  such  person  to  be  paid  by  such  person  (i). 

1049.  Where  under  an  order  of  a  municipal  election  court  any  Costs  in 
costs  of  a  petition  are  to  be  paid  by  a  borough,  such  costs  are  to  be  boroughs, 
paid  out  of  the  borough  fund  or  borough  rate  (k). 

1050.  The  election  court  may,  in  its  discretion,  order  that  the  Eepayment 
remuneration  and  allowances  payable  to  the  commissioner  in  respect  Treasury, 
of  the  trial  of  an  election  petition,  and  to  any  officers,  clerks,  or 
shorthand  writers  and  the  expenses  incurred  by  the  town  clerk  in 
receiving  the  election  court,  be  repaid  wholly  or  in  part  to  the 
Treasury  or  to  the  town  clerk,  as  the  case  may  be — 

(1)  By  the  petitioner,  if  in  the  opinion  of  the  election  court  the 
petition  is  frivolous  and  vexatious  ;  or 

(2)  By  the  respondent,  when  in  the  opinion  of  the  election  court 
he  has  been  personally  guilty  of  corrupt  practices  at  the  election  (I) . 

Such  an  order  may  be  enforced  as  an  order  for  payment  of 
costs  (m).  But  a  deposit  made  or  a  security  given  as  hereinbefore 
prescribed  is  not  to  be  applied  for  any  such  repayment  to  the 
Treasury  or  to  the  town  clerk  until  all  costs  and  expenses  payable 
by  the  petitioner  or  respondent  to  any  party  to  the  petition  have 
been  satisfied  (n). 

1051.  The  expenses  of  witnesses  called  and  examined  by  the  Expenses  of 
election  court  are  to  form  part  of  the  expenses  of  providing  a 

court  (o).  ^ 

1052.  The  order  of  the  master  for  payment  of  costs  has  the  same  Master's 
force  as  an  order  made  by  a  judge,  and  may  be  enforced  in  like  order, 
manner  as  a  judge's  order  in  an  ordinary  proceeding  in  the  High 
Court  (p). 

1053.  When  the  petition  is  finally  concluded  by  the  judgment  of  Vesting  of 
the  election  court  and  the  giving  of  the  certificate  under  the  hand  *° 
of  the  court,  if  the  court  has,  also,  by  the  same  time  given  its  decision 

as  to  costs,  the  right  of  the  party  or  parties  to  whom  such  costs  are 
awarded  becomes  vested,  and  the  right  to  have  such  costs  taxed  will 
not  be  affected  by  any  event  happening  after  such  conclusion  of  the 
petition,  which,  if  it  had  happened  earlier,  might  have  caused  the 
petition  to  abate  or  drop  (a). 


(t)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Yict.  c.  70),  s.  29  (2). 
(k)  Ibid.,  s.  32  (1). 

[1)  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  101  (2). 
(m)  See  p.  521,  ante. 

{n)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  101  (3). 
(o)  Ibid.,_  s.  94  (9). 

(p)  Municipal  Election  Petition  Eules,  r.  34. 
(a)  See  note  (/)  on  p.  480,  ante. 
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Sub-Sect.  7. — Disqualification  of  Individuals. 

1054.  A  person  who  commits  any  corrupt  practice  in  reference  to 
a  municipal  election  becomes  guilty  of  the  like  offence,  and  upon 
conviction  is  liable  to  the  like  punishment  and  is  subject  to  the 
like  incapacities  as  if  the  corrupt  practice  had  been  committed  in 
reference  to  a  parliamentary  election  (6). 

1055.  Where  the  election  court  reports  that  any  corrupt  practice 
other  than  treating  and  undue  influence,  has  been  proved  to  have 
been  committed,  with  reference  to  the  election  in  question,  by  or  with 
the  knowledge  and  consent  of  any  candidate  at  such  election,  or  that 
the  offence  of  treating  or  undue  influence  has  been  proved  to  have 
been  committed  at  such  election  by  any  such  candidate,  that 
candidate  shall  not  be  capable  of  ever  holding  a  corporate  office 
in  the  borough  to  which  or  to  any  ward  of  which  the  election 
related,  and  if  he  has  been  elected  his  election  shall  be  void.  He 
is,  further,  to  be  subject  to  the  same  incapacities  as  if,  at  the  date 
of  such  report,  he  had  been  convicted  of  a  corrupt  practice  (c). 

1056.  "Where  upon  the  trial  of  a  petition  charging  the  commission 
of  a  corrupt  practice  in  respect  to  the  election  in  question  the 
election  court  reports  that  any  candidate  at  such  election  has  been 
guilty  by  his  agents  of  any  corrupt  practice  in  reference  thereto, 
that  candidate  shall  not  be  capable  of  being  elected  to  or  holding  any 
corporate  office  in  the  borough  to  which  or  to  any  ward  of  which 
the  election  related  during  a  period  of  three  years  from  the  date  of 
the  report,  and  if  he  has  been  elected  his  election  is  to  be  void  {d). 

1057.  Where,  upon  the  trial  of  an  election  petition  respecting  a 
municipal  election  for  a  borough  or  ward  of  a  borough,  the  election 
court  reports  that  illegal  practices  or  offences  of  illegal  payment, 
employment,  or  hiring  committed  in  reference  to  such  election  for 
the  purpose  of  promoting  the  election  of  a  candidate  thereat  have 
so  extensively  prevailed  that  they  may  be  reasonably  supposed  to 
have  affected  the  result  of  the  election,  if  such  candidate  has 
been  elected  his  election  is  to  be  void,  and  he  is  not  during  the 
period  for  which  he  was  elected  to  serve,  or  for  which  if  elected  he 
might  have  served,  to  be  capable  of  being  elected  to  or  of  holding 
any  corporate  office  in  the  said  borough  (e). 

1058.  Where,  upon  the  trial  of  a  petition  charging  the  commission 
of  an  illegal  practice  in  reference  to  the  election  in  question,  the 
election  court  reports  that  any  candidate  at  such  election  has  been 
guilty  by  himself  or  his  agents  of  any  illegal  practice  in  reference 
thereto,  such  candidate  shall  not  be  capable  of  being  elected  to  or 
of  holding  any  corporate  office  in  the  borough  to  which  or  to  any 

(6)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  2  (2). 

((•)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  3  (1). 

{d)  Ibid.,  s.  3  (2).  But,  where  the  corrupt  practice  consists  of  treating  and 
undue  influence,  or  either  of  these  offences,  as  to  the  authorised  excuse  and 
exception  which  obviate  such  incapacitation  and  avoidance  of  the  election,  see 
ibid.,  s.  19,  and  p.  398,  ante. 

(e)  Ibid.,  s.  18. 
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ward  of  which  the  election  related  during  the  period  for  which  he  was 
elected  to  serve,  or  for  which  if  elected  he  might  have  served,  and 
if  he  was  elected  his  election  is  to  be  void  (/).  If  the  report  is  that 
such  candidate  has  himself  been  guilty  of  such  illegal  practice  he 
is  further  to  be  subject  to  the  same  incapacities  as  if  at  the  date  of 
the  report  he  had  been  convicted  of  such  illegal  practice  (g). 

1059.  If  a  justice  of  the  peace,  a  barrister,  a  solicitor,  or  a  person 
belonging  to  any  profession  the  admission  to  which  is  regulated  by 
law  is  reported  by  the  election  court  to  have  been  guilty  of  any 
corrupt  practice,  or  if  a  licensed  person  is  reported  to  have  know- 
ingly suffered  any  bribery  or  treating  in  relation  to  any  election  to 
take  place  upon  his  licensed  premises,  the  provisions  consequential 
upon  such  report  are  the  same  as  those  consequential  upon  such 
report  by  a  court  trying  a  parliamentary  election  petition  (h). 

1060.  The  provisions  as  to  the  removal  of  an  incapacity  resulting 
from  a  report  by  an  election  court  based  upon  evidence  which 
subsequently  proves  to  have  been  perjured  are  the  same  as  those 
prevailing  in  the  like  case  with  relation  to  a  report  made  by  a 
court  trying  a  parliamentary  election  petition  (i). 


Hect.  2. 
In 

Municipal 
Elections, 


Special 
persons 
guilty. 


Perjured 
evidence. 


Part  VII. — Criminal  Law,  Penal  Actions 
and  Injunctions. 

Sect,  1. — Criminal  Laiv. 

1061.  There  are  certain  offences  not  falling  within  the  provisions  Different 
of  the  ordinary  criminal  law  which  can  be  committed  in  relation  ^^^'^^  °* 
to  elections. 

Sub-Sect,  1. — Felonies. 

1062.  Personation  (k),  or  the  aiding,  abetting,  counselling  or  Personation, 
procuring  (I)  of  that  offence,  is  a  felony  (m).    Proceedings  may  be 
commenced  either  at  the  time  of  the  election  or  subsequently  (n). 

(/)  Municipal  Elections  (Oornipt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  8  (2). 

{g)  Ihid.  But  as  to  authorised  excuses  and  exceptions,  see  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict.  c.  70),  ss.  19, 
20,  21  (7). 

(A)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict, 
c.  70),  s.  23,  Sched.  III.,  Part  II.,  applying  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  8.  38  (6),  (7),  (8);  see  p.  485,  ante. 
A  candidate  reported  for  a  corrupt  practice  committed  by  his  agents  without  his 
knowledge  and  consent  is  not  disentitled  to  be  put  on  the  register  for  the 
period  of  seven  years  {Morris  v.  Shrewsbury  Town  Glerh,  [1909]  1  K.  B.  342). 

(z)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  30  ;  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47 
Vict.  c.  51),  s.  46.   See  p.  486,  ante. 

{k)  See  p.  292,  ante. 

(1)  See  title  Cbiminax  Law  and  Procedure,  Vol.  IX.,  p.  254. 

(m)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  6  (2).  As  to  whether  an  indictment  would  lie  for  fraudulent  personation  at 
common  law,  see  R.  v.  Bent  (1846),  2  Car.  &  Kir.  179.  But  in  Ireland  Paxles, 
O.B.,  doubted  the  law  stated  by  Williams,  J.,  in  that  case,  and  was  prepared  to 
hold  that  such  an  indictment  would  be  good  {R.  v.  Clarke,  [1900]  2 1.  E.  304,  306). 

(?i)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  ss.  86 — 90 ; 
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1063.  If  at  the  time  a  person  applies  for  a  ballot  paper  at  the 
election,  or  after  he  has  so  applied,  and  before  he  leaves  the  polling 
station,  a  personation  agent  (o)  duly  appointed  declares  to  the 
returning  officer,  or  his  deputy  presiding  therein,  that  he  verily 
believes  and  undertakes  to  prove  that  the  said  person  so  applying  is 
not  in  fact(^)  the  person  in  whose  name  he  so  applies,  or  to  the 
like  effect,  then  the  returning  officer  or  his  deputy  (which  expression 
includes  a  presiding  officer,  but  not  a  clerk  (a) )  is  required,  imme- 
diately after  such  person  has  applied  for  a  ballot  paper,  to  order 
any  constable  or  other  peace  officer  to  take  the  said  person  into  his 
custody,  which  order  will  be  a  sufficient  warrant  and  authority  to 
the  constable  or  peace  officer  for  so  doing  (h). 

1064.  Every  such  constable  or  peace  officer  must  take  such 
person  at  the  earliest  convenient  time  before  two  justices  of  the 
peace  acting  in  and  for  the  constituency  (c).  But  in  case  the 
attendance  of  two  such  justices  cannot  be  procured  within  the 
space  of  three  hours  after  the  close  of  the  poll  on  the  same  day 
on  which  such  person  shall  have  been  taken  into  custody,  the  said 
constable  or  peace  officer  is  required,  at  the  request  of  such  person, 
to  take  him  before  any  one  justice  of  the  peace  acting  as  aforesaid, 
and  such  justice  is  authorised  and  required  to  liberate  him  on  his 
entering  into  a  recognisance,  with  one  sufficient  surety,  conditioned 
to  appear  before  any  two  such  justices,  at  a  time  and  place  to  be 
specified  in  such  recognisance,  to  answer  the  said  charge  ;  and  if  no 
such  justice  is  found  within  four  hours  after  the  closing  of  the  said 
poll,  then  such  person  must  be  forthwith  discharged  from  custody  {d). 
If  in  consequence  of  the  absence  of  such  justices,  or  for  any  other 
cause,  the  said  charge  cannot  be  inquired  into  within  the  time 
aforesaid,  any  two  such  justices  may  inquire  into  the  same  on  the 
next  or  on  some  other  subsequent  day  and,  if  necessary,  may  issue 
their  warrant  for  the  apprehension  of  the  person  so  charged  (e).  If 
on  the  hearing  of  the  charge  the  two  justices  are  satisfied  upon 
the  evidence  on  oath  of  not  less  than  two  credible  witnesses  that 
the  person  brought  before  them  has  knowingly  personated  and 
falsely  applied  for  a  ballot  paper  in  the  name  of  some  other  person, 
and  is  not  in  fact  the  person  in  whose  name  he  so  applied,  then 
the  two  justices  may  commit  the  said  offender  to  the  local  gaol  to 
take  his  trial,  and  may  bind  over  the  witnesses  in  their  respective 
recognisances  to  appear  and  give  evidence  on  such  trial  as  in  the 
case  of  misdemeanours  (/). 

Ballot  Act,  1S72  (35  &  36  Vict.  c.  33),  s.  24 ;  and  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883  (46  &  47  Yict.  c.  51),  ss.  43—45. 
(o)  See  p.  321,  ante. 

(p)  If  he  is  the  person  intended,  and  the  overseers  have  merely  made  a 
mistake  in  his  name,  this  is  not  personation  (B.  v.  Fox  (1887),  16  Cox,  C.  0.  166). 

(a)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  Sched.  I.,  Part  I.,  r.  50. 

{b)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  86,  as 
amended  by  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  15. 

(c)  Ibid.,  a.  87. 

(d)  Ibid. 

(e)  Ibid. 

If)  Ibid.,  s.  88.  The  section  says  "other  misdemeanours";  but  persona- 
tion is  now  a  felony  (see  p.  525,  ante) ;  see  also  Ballot  Act,  1872  (35  &  36  Vict. 
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1065,  If  the  justices,  on  the  hearing  of  the  charge,  are  satisfied  *^ect.  i. 
that  the  person  charged  with  personation  is  really  and  in  truth  the  Criminal 
person  in  whose  name  he  applied  for  a  ballot  paper,  and  that  the  Law. 
charge  of  personation  has  been  made  against  him  without  reason-  compensation 
able  or  just  cause,  or  if  the  agent  so  declaring  as  aforesaid,  or  some-  on  acquittal, 
one  on  his  behalf,  does  not  appear  to  support  such  charge  before 
the  said  justices,  then  they  must  make  an  order  in  writing  under 
their  hands  on  the  said  agent  so  declaring  to  pay  to  the  person  so 
falsely  charged,  if  he  consents  to  accept  the  same,  any  sum,  not 
exceeding  the  sum  of  £10  nor  less  than  £5,  by  way  of  damages  and 
costs  ;  and  if  such  sum  is  not  paid  within  twenty-four  hours  after 
the  order  has  been  made,  then  the  same  must  be  levied,  by  warrant 
under  the  hand  and  seal  of  any  justice  of  the  peace  acting  as 
aforesaid,  by  distress  and  sale  of  the  goods  and  chattels  of  the  said 
agent ;  and  in  case  no  sufficient  goods  or  chattels  of  the  said  agent 
can  be  found  on  which  such  levy  can  be  made,  then  the  same  is  to 
be  levied  in  like  manner  on  the  goods  and  chattels  of  the  candidate 
by  whom  such  agent  was  so  appointed  to  act ;  and  in  case  the 
said  sum  is  not  paid  or  levied  in  the  manner  aforesaid,  then  the 
said  person  to  whom  the  said  sum  of  money  was  so  ordered  to  be 
paid  may  recover  the  same  from  the  said  agent  or  candidate,  with 
full  costs  of  suit,  in  an  action  of  debt  to  be  brought  in  the  High 
Court  ((7),  If  the  person  so  falsely  charged  has  declared  to  the 
said  justices  his  consent  to  accept  such  sum  by  way  of  damages  and 
costs,  and  if  the  whole  amount  of  the  sum  so  ordered  to  be  paid  has 
been  paid  or  tendered  to  such  person,  the  said  agent,  candidate, 
and  every  other  person  is  to  be  released  from  all  actions  or  other 
proceedings,  civil  or  criminal,  for  or  in  respect  of  the  said  charge 
and  apprehension  (h).  The  high  sheriff  of  any  county  and  the 
mayor  or  returning  officer  of  any  city  or  borough  must  provide  a 
sufficient  attendance  of  constables  or  peace  officers  in  each  polling 
station  within  their  respective  counties,  cities  or  boroughs  (i). 

1066.  It  is  the  duty  of  the  returning  officer  (/b)  to  institute  a  Returning 
prosecution  against  any  person  whom  he  may  believe  to  have  been  officer's  duty, 
guilty  of  personation,  or  of  aiding,  abetting,  committing,  or  pro- 
curing the  commission  of  the  offence  of  personation,  by  any  person 
at  the  election  for  which  he  is  returning  officer,  and  the  costs  and 
expenses  of  the  prosecutor  and  the  witnesses  in  such  case,  together 
with  compensation  for  their  trouble  and  loss  of  time,  are  to  be 
allowed  by  the  court  in  the  same  manner  in  which  courts  are 
empowered  to  allow  the  same  in  other  cases  of  felony  (l). 

c.  33),  s.  15,  as  to  the  meaning  of  "assuming  to  vote"  ("assuming  to  vote" 
is  by  that  section  the  same  as  "  applying  for  a  ballot  paper  "). 

{g)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  89. 
The  duty  of  the  justices  to  make  an  order  is  apparently  enforceable  by  manda- 
mus. A  rule  was  granted  in  B.  v.  Kilmersdon  Justices,  Ex  parte  Benn  (1910, 
March  17,  unreported).  But  Phillimore,  J.,  doubted  whether  the  applicant 
could  establish  his  rule. 

h)  Ibid. 

i)  Ibid.,  8.  90. 

{k)  See  pp.  258  et  seq.,  ante. 

(l)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  24.  The  section  says  "in  cases  of 
felony  "  ;  but  personation  is  now  itself  a  felony  (see  p.  525,  anie). 
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1067.  It  is  the  duty  of  the  Director  of  Public  Prosecutions, 
without  any  direction  from  the  election  court,  if  it  appears  to  him 
that  any  person  who  has  not  received  a  certificate  of  indemnity  has 
been  guilty  of  personation,  to  prosecute  such  person  for  the  offence 
before  the  said  court,  or  before  any  other  competent  court  (m). 

1068.  It  is  not  necessary  to  state  in  an  indictment  for  personation, 
nor  to  prove  at  the  trial,  that  the  presiding  officer  at  the  polling 
station  where  the  offence  was  committed  was  duly  appointed  (?^). 

The  proceeding  must  be  commenced  before  the  expiration  of  the 
statutory  period  of  limitation  (o). 

1069.  Any  person  convicted  of  personation,  or  of  aiding,  abetting, 
or  procuring,  on  indictment  is  to  be  punished  by  imprisonment 
for  a  term  not  exceeding  two  years,  together  with  hard  labour  {p), 
in  addition  to  which  he  will  not  be  capable  during  a  period  of 
seven  years  from  the  date  of  his  conviction  of  being  registered  as 
an  elector  or  voting  at  any  election  in  the  United  Kingdom,  whether 
it  be  a  parliamentary  election  or  an  election  for  any  public  office, 
or  of  holding  any  public  or  judicial  office ;  and  if  he  holds  any 
such  office  the  office  will  be  vacated  (q).  Any  person  so  convicted 
in  reference  to  any  election  will  also  be  incapable  of  being  elected 
to,  and  of  sitting  in,  the  House  of  Commons  during  the  seven  years 
next  after  the  date  of  his  conviction,  and  if  at  that  date  he  has 
been  elected  to  the  House  of  Commons  his  election  will  be  vacated 
from  the  time  of  such  conviction  (r). 

Sub-Sect.  2. — Indictable  Misdemeanours. 

1070.  Every  "  corrupt  practice  "  other  than  personation  or  the 
aiding,  abetting,  counselling,  or  procuring  of  that  offence,  and 

(m)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  43  (3).    See  p.  535,  post. 

(n)  So  held  by  the  Court  for  the  Consideration  of  Crown  Cases  Eeserved  in 
Ireland  {R.  v.  Garvey  (1887),  16  Cox,  C.  C.  252). 

(o)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883(46  &  47  Vict.  c.  51),  s.  51. 
A  proceeding  against  a  person  in  respect  of  the  offence  of  a  corrupt  or  illegal 
practice,  or  any  other  offence  under  the  Corrupt  Practices  Prevention  Acts  or 
this  Act,  must  be  commenced  within  one  year  after  the  offence  was  committed, 
or  if  it  was  committed  in  reference  to  an  election  with  respect  to  which  an 
inquiry  is  held  by  election  commissioners,  must  be  commenced  within  one  year 
after  the  offence  was  committed,  or  within  three  months  after  the  report  of  such 
commissioners,  whichever  period  last  expires,  so  that  it  be  commenced  within 
two  years  after  the  offence  was  committed ;  and  the  time  so  limited  by  this 
section  is,  in  the  case  of  any  proceeding  under  the  Summary  Jurisdiction  Acts 
for  any  such  offence,  whether  before  an  election  court  or  otherwise,  to  be  sub- 
stituted for  any  limitation  of  time  contained  in  the  last-mentioned  Acts  (ibid., 
s.  51  (1) ).  For  the  purposes  of  this  section  the  issue  of  a  summons,  warrant, 
writ  or  other  process  is  to  be  deemed  to  be  a  commencement  of  a  proceeding, 
when  the  service  or  execution  of  the  same  on  or  against  the  alleged  offender  is 
prevented  by  the  absconding  or  concealment  of  the  alleged  offender,  but  save  as 
aforesaid  the  service  or  execution  of  the  same  on  or  against  the  alleged  offender, 
and  not  the  issue  thereof,  is  to  be  deemed  to  be  the  commencement  of  the 
proceediug  (ibid.,  s.  51  (2)). 

i'p)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  6(2). 

(q)  Ibid.,  s.  6  (3). 

(r)  Ibid.,  s.  6  (4). 
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Criminal 
Law. 


Punishment. 


whether  at  parHamentary  or  municipal  elections  (s) ,  is  an  indict- 
able misdemeanour  (t).  The  indictment  should  state  the  particular 
corrupt  practice  of  which  the  prisoner  is  alleged  to  have  been 
guilty  (a).  It  is  not  essential  that  the  date  of  the  election  should 
be  given  in  the  indictment  (&).  If  a  private  prosecutor  initiates  the 
proceedings  he  must  give  security  for  costs,  and  pay  the  costs  in 
the  event  of  acquittal  (c). 

Any  person  convicted  on  indictment  of  such  a  corrupt  practice  is 
liable  to  be  imprisoned,  with  or  without  hard  labour,  for  a  term  not 
exceeding  one  year,  or  to  be  fined  any  sum  not  exceeding  £200  (d) ; 
and  he  will  be  subject  to  the  same  disabilities  as  in  the  case  of  a 
conviction  for  personation  (e).  The  proceeding  must  be  commenced 
before  the  expiration  of  the  statutory  period  of  limitation  (/). 

Bribery  at  a  parliamentary  (g)  or  municipal  (h)  election  is  a  mis-  Bribery, 
demeanour  at  common  law,  and  proceedings  may  be  taken  either 
by  indictment  {i)  or  by  information  (k). 


1071.  An  intentionally  false  declaration  respecting  election 
expenses  (I)  is  not  only  a  corrupt  practice,  but  it  is  an  offence 
specially  made  indictable  by  statute,  and  on  conviction  thereof  the 
offender  is  liable  to  punishment  for  wilful  and  corrupt  perjury. 


False 

expenses 

declaration. 


(s)  Municipal  Elections  (Corrupt  and  Illegal  Practices  Act),  1884  (47  &  48 
Vict.  c.  70),  s.  2.  A  person  who  commits  any  corrupt  practice  in  reference  to  a 
municipal  election  is  guilty  of  the  like  offence,  and  on  conviction  is  liable  to  the 
like  punishment  and  subject  to  the  like  incapacities  as  if  the  corrupt  practice 
had  been  committed  in  reference  to  a  parliamentary  election  [ibid.). 

(t)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51)., 
s.  6  (1). 

(rt)  B.  V.  Stroulger  (1886),  17  Q.  B.  D.  327,  C.  0.  E. ;  R.  y.  Norton  (1886), 
16  Cox,  C.  C.  59.  It  is  sufficient  to  state  that  he  was  guilty  of  bribery  or 
undue  influence,  as  the  case  may  be  (Corrupt  Practices  Prevention  Act,  186S 
(26  &  27  Vict,  c.  29),  s.  6).  The  certificate  of  the  returning  officer  is  sufficient 
proof  of  the  due  holding  of  the  election  (ihid.).  It  has  been  held  by  the  Court 
for  the  Consideration  of  Crown  Cases  Reserved  in  Ireland  that  it  is  not 
necessary  to  lay  in  the  indictment  or  prove  the  appointment  of  the  returning 
officer  (E.  v.  Garvey  (1887),  16  Cox,  0.  C.  252). 

(b)  R.  V.  Yeoman  (1904),  20  T.  L.  E.  266. 

(c)  Corrupt  Practices  Prevention  Act,  1854  (17  &  18  Vict.  c.  102),  ss.  12, 
13  ;  Corrupt  and  Illegal  Practices  Act,  1883  (46  &  47  Vict.  c.  51),  s.  53  (1).  So 
in  municipal  elections  (Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884  (47  &  48  Vict.  c.  70),  s.  30;  and  see  R.  v.  Law,  [1900]  1  Q.  B.  605). 

(d)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict,  c,  51), 
s.  6  (1). 

(e)  Ibid.,  s.  6  (3),  (4)  ;  see  pp.  484,  528,  ante. 

(/)  Ibid.,  s.  51.  See  title  Criminal  Latv  and  Procbdurb,  Vol.  IX.,  p.  294. 

(g)  R.  V.  Pitt  and  Mead  (1762)  3  Burr.  1335.  Compare  Long's  Case  (1571), 
Journals  of  the  House  of  Commons  of  9th  May,  1571  ;  2  Doug.  El.  Cas.  402.  In 
this  last-named  case  Parliament  itself  inflicted  a  fine. 

[h]  R.  V.  Plympton  (1724),  2  Ld.  Eaym.  1377. 

{i)  R.  V.  Lancaster  and  Warrall  (1890),  16  Cox,  C.  C.  737. 

(k)  R.  V.  Pitt  and  Mead,  supra ;  R.  v.  Plympton,  supra ;  R.  v.  Smith  and 
Hollis  (1776),  20  State  Tr.  1226. 

(/)  The  declaration  which  is  here  referred  to  is  that  which  must  be  made  by 
a  candidate  and  his  election  agent  (Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51),  s.  33  ;  see  pp.  335,  336,  ante).  The  offence  is  to 
"knowingly  make  the  declaration  required  by  this  section  falsely"  {ibid., 
s.  33  (7)). 
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Any  person  charged  with  a  corrupt  practice  may,  if  the  circum- 
stances warrant  such  finding,  be  found  guilty  of  an  illegal  practice 
(which  offence  for  that  purpose  is  an  indictable  offence  (m) ). 

Save  as  aforesaid,  an  illegal  practice  is  not  an  indictable 
offence  (n). 

Fraudulent  withdrawal  of  an  election  petition  is  an  indictable 
misdemeanour  (o). 

Voting  by  an  elector  who  has  been  employed  for  reward  within 
six  months  of  an  election  may  be  an  indictable  misdemeanour  (p). 

A  returning  officer  or  his  deputy,  partner,  or  clerk  acting  as  agent 
may  commit  an  indictable  misdemeanour  (q). 

Any  person  wilfully  making  a  false  answer  to  either  of  the 
two  questions  which  may  lawfully  be  asked  him  (r)  at  the  time 
when  he  tenders  his  vote  commits  an  indictable  misdemeanour  (s). 
This  provision  applies  also  to  the  case  of  a  municipal  election  (t). 

1072.  There  are  several  indictable  misdemeanours  which  may 
be  committed  by  any  person  tampering  with  the  machinery  of  the 
law  in  connection  with  nomination  papers  and  with  the  ballot  (a). 


(to)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  and  47  Vict, 
c.  51),  8.  52. 

{n)  Ibid.,  s.  10,  and  see  p.  534,  post,  wtere  tlie  punishment  for  illegal 
practices  will  be  found. 

(o)  Ibid.,  s.  41  (4).  If  any  person  makes  any  agreement  or  terms  or  enters 
into  any  undertaking  in  relation  to  the  withdrawal  of  an  election  petition,  and 
such  agreement,  terms,  or  undertaking  is  or  are  for  the  withdrawal  of  the  election 
petition  in  consideration  of  any  payment  or  in  consideration  that  the  seat  shall 
at  any  time  be  vacated,  or  in  consideration  of  the  withdrawal  of  any  other 
election  petition,  or  is  or  are  (whether  lawful  or  unlawful)  not  mentioned  in  the 
prescribed  affidavits,  he  will  be  guilty  of  a  misdemeanour,  and  will  be  liable  on 
conviction  on  indictment  to  imprisonment  for  a  term  not  exceeding  twelve 
months  and  to  a  fine  not  exceeding  £200. 

(p)  No  elector  who  within  six  months  before  or  during  any  election  for  any 
county  or  borough  has  been  retained,  hired,  or  employed  for  any  or  all  of  the 
purposes  of  the  election  for  reward  by  or  on  behalf  of  any  candidate  at  an 
election  as  agent,  canvasser,  clerk,  messenger,  or  in  other  like  employment  is 
entitled  to  vote  at  such  election,  and  if  he  so  votes  he  is  guilty  of  a  misdemeanour 
(Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  11). 

(q)  No  returning  officer  for  any  county  or  borough,  nor  his  deputy,  nor  any 
partner  or  clerk  of  either  of  them,  is  to  act  as  agent  for  any  candidate  in  the 
management  or  conduct  of  his  election  as  a  member  to  serve  in  Parliament  for 
such  county  or  borough ;  and  if  any  returning  officer,  his  deputy,  or  the 
partner  or  clerk  of  either  of  them  so  votes  he  will  be  guilty  of  a  misdemeanour 
(ibid.,  s.  50). 

(r)  See  p.  319,  ante. 

(s)  He  shall  be  deemed  guilty  of  a  misdemeanour  and  shall  and  may  be 
indicted  and  punished  accordingly  (Parliamentary  Voters  Registration  Act,  1843 
(6  &  7  Vict.  c.  18),  s.  81).  If,  however,  the  voter  answered  according  to  his 
real  belief,  he  has  committed  no  offence.  See  B.  v.  Dodsworth  (1837),  8  C.  &  P. 
218;  R.  V.  Ellis  (1842),  Car.  &  M.  564,  567;  B.  v.  Bowler  (1842),  Car.  &  M. 
559,  563.  If  a  case  is  made  out  it  calls  for  serious  notice  {per  Lord  Denman,  0.  J., 
B.  V.  Harris  (1835),  7  C.  &  P.  253). 

it)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  59. 

(a)  The  offences  in  question  are  as  foUows : — (1)  Forging  or  fraudulently 
defacing  or  fraudulently  destroying  any  nomination  paper,  or  delivering  to 
the  returning  officer  any  nomination  paper  knowing  the  same  to  be  forged  ; 
(2)  forging  or  counterfeiting  or  fraudulently  defacing  or  fraudulently  destroy- 
ing any  ballot  paper  or  the  official  mark  on  any  ballot  paper ;  (3)  without  due 
authority  supplying  any  ballot  paper  to  any  person ;  (4)  fraudulently  putting 
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If  the  offender  is  a  returning  officer,  or  an  officer  or  clerk  in     Sect.  i. 
attendance  at  the  polHng  station,  he  will  be  liable  to  imprisonment  Criminal 
for  any  term  not  exceeding  two  years,  with  or  without  hard  Law. 
labour.    If  he  is  any  other  person  he  will  be  liable  to  imprison-  punishment, 
ment  for  any  term  not  exceeding  six  months,  with  or  without 
hard  labour  {b).    Any  attempt  to  commit  any  of  these  offences 
will  be  punishable  in  the  manner  in  which  the  offence  itself  is 
punishable  (c).    At  a  trial  of  a  prisoner  for  any  such  offences 
the  counterfoils  and  marked  register  may  be  given  in  evidence, 
and  the  face  of  the  voting  papers  inspected  for  the  purposes  of 
justice,   every   proper   precaution    to    maintain    secrecy  being 
observed  (d). 

Wilful  neglect  to  deliver  election  writs  is  an  indictable  mis-  Neglect  as  to 
demeanour  (e)  ;  and  any  breach  of  statutory  duty  by  a  person  ^^^^s. 
whose  presence  is  necessary  to  the  election  may  be  indictable  (/). 

1073.  Perjury  in  a  judicial  proceeding  before  a  competent  Perjury, 
tribunal  is  an  indictable  misdemeanour  at  common  law  (g)  ;  but  in 
addition  to  this  there  are  statutory  enactments  placing  in  the  same 
category  the  giving  of  false  testimony  in  a  revising  barrister's 
court  (h),  or  on  the  trial  of  an  election  petition  (t),  or  in  an  inquiry 
before  election  commissioners  (^). 


into  any  ballot-box  any  paper  other  than  the  ballot  paper  which  the  offender  is 
authorised  by  law  to  put  in  ;  (5)  fraudulently  taking  out  of  the  polling  station 
any  ballot  paper;  (6)  without  due  authority  destroying,  taking,  opening,  or 
otherwise  interfering  with  any  ballot-box  or  packet  of  ballot  papers  then  in 
use  for  the  purposes  of  the  election  (Ballot  Act,  1872  (35  &  36  Yict.  c.  33), 
s.  3).  In  1909,  at  the  Bermondsey  parliamentary  election,  two  women,  who 
desired  to  make  a  protest  against  the  law  excluding  their  sex  from  the  parlia- 
mentary franchise,  threw  some  liquid  into  ballot-boxes.  They  were  acquitted  of 
attempting  to  destroy  the  ballot  papers,  but  convicted  of  interfering  with  the 
ballot-boxes  (B.  v.  Ohapin  (1909),  74  J.  P.  71  ;  R.  v.  Neilan,  ibid.).  Inter- 
ference with  ballot  papers  in  a  box  is  equivalent  to  interference  with  the 
ballot-box,  see  R.  v.  Chapin,  supra,  and  R.  v.  Martin  (1881),  8  Q.  B.  D.  54. 

(6)  BaUot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  3. 

(c)  Ihid. 

\d)  R.  V.  Beardsall  (1876),  1  Q.  B.  D.  458,  0.  C.  E. 

(e)  Parliamentary  Writs  Act,  1813  (53  Geo.  3,  c.  89),  s.  6.  Every  person 
concerned  in  the  transmitting  or  delivery  of  any  of  these  writs,  who  wilfully 
neglects  or  delays  to  deliver  or  transmit  any  such  writ,  or  delays  to  deliver  or 
transmit  any  such  writ  or  accepts  any  fee  or  does  any  other  matter  or  thing  in 
violation  of  the  Act,  is  guilty  of  a  misdemeanour,  and  may  upon  any  conviction 
upon  any  indictment  or  information  in  His  Majesty's  Court  of  King's  Bench  be 
fined  and  imprisoned  at  the  discretion  of  the  court  for  such  misdemeanour  {ibid.). 

if)  See  R.  V.  Corry  (1804),  5  East,  372;  R.  v.  Williams  (1813),  2  M.  &  S. 
141.  But  such  cases  are  possibly  now  obsolete  in  practice.  R.  v.  Williams  was 
decided  under  a  charter,  where  the  ringing  of  a  bell  and  other  formalities  of  a 
like  nature  formed  part  of  the  election  proceedings. 

(g)  See  title  Criminal  Law  ajstd  Proceduke,  Vol.  IX.,  p.  490. 

(A)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  41. 
Every  person  taking  any  oath  or  affirmation  under  the  Act  who  wilfully 
swears  or  affirms  falsely  is  guilty  of  perjury  (ibid.). 

(t)  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125),  s.  31.  Wit- 
nesses in  an  election  petition  are  to  be  subpoenaed  or  sworn  in  the  same  manner 
as  nearly  as  circumstances  admit  as  in  a  trial  atniaiprius,  and  are  to  be  subject 
to  the  same  penalties  for  perjury  (ibid.). 

(k)  Election  Commissioners  Act,  1852  (15  &  16  Vict.  c.  57),  s.  13.  Every 
person  who  upon  examination  upon  oath  or  affirmation  before  any  commis- 
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1074.  Forging  nomination  papers  at  a  municipal  election  is  an 
indictable  misdemeanour  (I),  and  so  is  the  wilful  making  of  a  false 
answer  to  the  statutory  questions  asked  at  the  poll  at  a  municipal 
election  (m),  and  the  wilful  false  answering  of  the  statutory  questions 
at  a  ballot  in  the  City  of  London  {n)  and  any  intentionally  false 
or  fraudulent  signing  of  voting  papers  at  a  university  election  (o). 

1075.  The  holding  of  a  false  election  without  due  authority  is 
said  to  have  been  punished  by  imprisonment  (p). 

Stjb-Sect.  3. — Offences  which  are  summarily  triahle. 

1076.  The  election  court  at  the  trial  of  an  election  petition  has  a 
certain  summary  jurisdiction  {q),  and  a  revising  barrister  has  also 
at  his  court  a  limited  summary  jurisdiction  over  overseers,  who 
may  be  fined  by  him  for  neglect  of  duty. 

The  High  Court  has  power  to  fine  an  election  agent  or  sub- 
agent  who  does  not  comply  with  any  order  which  it  may  make 
as  to  the  declaration  and  return  of  election  expenses.  The  fine 
must  not  exceed  £500  (?•). 

1077.  Any  overseer  who  wilfully  refuses  or  neglects  to  make  out 
any  list,  or  who  wilfully  neglects  to  insert  therein  the  name  of  any 
person  who  has  given  due  notice  of  claim,  or  who  in  making  out 
the  list  of  voters  wilfully  and  without  reasonable  cause  omits  the 
name  of  any  person  duly  qualified  to  be  inserted  in  such  list,  or  who 


sioners  appointed  under  the  Act  -wilfully  gives  false  evidence  is  liable  to  the 
pains  or  penalties  of  perjury  (ibid.). 

(l)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  60),  s.  74.  If  any 
person  forges  or  fraudulently  defaces  or  fraudulently  destroys  any  nomination 
paper,  or  delivers  to  the  town  clerk  any  forged  nomination  paper  knowing  it  to 
be  forged,  he  is  guilty  of  a  misdemeanour,  and  is  liable  to  imprisonment  for 
any  term  not  exceeding  six  months,  with  or  without  hard  labour  {ibid., 
s.  74  (1)).  An  attempt  to  commit  any  such  offence  is  punishable  as  the  offence 
is  punishable  {ibid.,  s.  74  (2)). 

(m)  Jhid.,  s.  59  (3). 

{n)  City  of  London  Ballot  Act,  1887  (50  Vict.,  sess.  2,  c.  xiii.),  s.  7  (3). 

(o)  Universities  Election  Act,  1861  (24  &  25  Vict.  c.  53),  s.  5.  Any  person 
falsely  or  fraudulently  signing  any  voting  paper  in  the  name  of  any  other 
person  either  as  a  voter  or  as  a  witness,  whether  such  person  is  living  or  dead, 
and  every  person  signing,  subscribing,  indorsing,  attesting,  certifying,  tendering, 
or  transmitting  as  genuine  any  false  or  falsiiied  voting  paper  knowing  the 
same  to  be  false  or  falsified,  and  any  person  falsely  making  any  such  declara- 
tion as  required  by  the  Act  or  such  declaration  as  is  contained  in  the  schedule, 
or  with  fraudulent  intent,  altering,  defacing,  destroying,  withholding,  or 
abstracting  any  voting  paper,  and  any  person  wilfully  making  a  false  answer  to 
any  statutory  question  put  to  him  by  the  returning  officer,  is  guilty  of  a  mis- 
demeanour and  punishable  by  fine  or  imprisonment  not  exceeding  one  year 
(ibid.).  It  was  so  stated  by  Serjeant  Talfourd  arguendo  in  jR.  v.  Bowler  (1842), 
Car.  &  M.  559,  561. 

(p)  See  Bletchinyley  Case  (1623),  Glanville's  Eep.  p.  29  ;  compare  BlyWs 
Case  (1705),  2  Doug.  177,  where  a  returning  officer  who  published  a  pretended 
bye-law  was  imprisoned  for  an  "illegal  and  arbitrary  proceeding";  compare 
also  for  the  principle,  the  Lisktard  Case  (1804),  2  Peckwell.  324. 

((/)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  61), 
ss.  43 — 45. 

(r)  Ibid.,  s.  34  (2). 
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wilfully  refuses  or  neglects  to  publish  any  notice  or  list  or  copy  of      Sect.  l. 

the  part  of  register  of  voters  relating  to  his  parish  or  township,  at  Criminal 

the  time  and  in  the  manner  required  by  the  Act  of  Parliament,  or  Law. 

who  wilfully  refuses  or  neglects  to  deliver  to  the  proper  officer  the 

copy  of  the  lists  of  claimants  and  of  persons  objected  to,  and  the 

copies  of  the  register,  as  required  by  the  Act,  or  who  wilfully 

refuses  or  neglects  to  attend  the  revision  court,  or  to  attend  any 

revising  barrister  when  required,  or  who  wilfully  refuses  or  neglects 

to  deliver  to  the  barrister  the  several  lists  to  be  made  out  by  him,  or 

who  is  wilfully  guilty  of  any  other  breach  of  duty  in  the  execution 

of  the  Act,  is  for  every  such  offence  liable  to  pay  by  way  of  fine  a 

sum  of  money  not  exceeding  £5  nor  less  than  20s.  to  be  imposed 

by  and  at  the  discretion  of  the  revising  barrister.     This  is  not 

to  affect  or  abridge  any  right  of  action  against  any  overseer  or 

other  person  liable  to  any  fine  as  aforesaid  or  any  liability  such 

overseer  or  other  person  may  incur  under  the  relevant  statutes  (s). 

Every  revising  barrister  when  and  so  often  as  he  imposes  any 

such  fine  must  at  the  same  time  in  open  court,  by  an  order 

in  writing  under  his  hand  stating  the  sum  payable  for  such 

fine,  direct  by  and  to  whom  and  when  the  same  is  to  be  paid, 

and  the  person  to  whom  the  said  sum  is  so  ordered  to  be  paid 

must  receive  the  same,  and  must  pay  over  the  sum  so  received 

by  him  to  the  clerk  to  the  county  council  or  town  clerk,  as  the  case 

may  require  (i).    In  case  any  such  sum  of  money  directed  to  be 

paid  by  any  person  by  way  of  fine  or  for  costs  is  not  paid  according 

to  the  terms  of  such  order,  it  is  lawful  for  any  justice  of  the  peace, 

and  he  is  required,  upon  proof  before  him  that  a  true  copy  of  the 

said  order  has  been  served  upon  or  left  at  the  usual  place  of  abode 

of  the  person  in  the  said  order  directed  to  pay  such  sum,  and  that 

the  said  sum  has  been  demanded  of  such  person  and  that  he  has 

refused  or  neglected  to  pay  the  same,  by  warrant  under  his  hand 

and  seal  to  order  the  said  sum  of  money,  together  with  the  costs  of 

and  attending  the  said  warrant,  to  be  levied  by  distress  and  sale  of 

the  goods  and  chattels  of  such  person  so  making  default  which  may 

be  found  within  the  jurisdiction  of  the  said  justice,  and  the  overplus, 

if  any,  after  the  said  sum  of  money  and  costs  and  the  charges  of 

such  distress  or  sale  are  deducted,  must  be  returned  upon  demand 

to  the  owner  of  the  said  goods  and  chattels.    No  certiorari  or  other 

writ  or  process  for  the  removal  of  any  such  order  or  warrant,  or  of 

any  order  or  warrant  to  be  made  or  issued  on  account  of  a  false 

charge  of  personation  or  any  proceeding  thereon  respectively,  into 

the  High  Court  is  to  be  allowed  or  granted  (».). 

1078.  There  are  a  number  of  offences  which  may  be  tried  in  a  Illegal 
summary  way  before  justices  of  the  peace.    Thus,  a  person  duly  P^'^^ctices. 
served  (v)  with  a  requisition  by  the  overseers  requiring  the  names 


(s)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  51.  The 
relevant  statutes  are  this  Act  and  the  Representation  of  the  People  Act,  1832 
(2  &  3  Will.  4,  c.  45). 

{t)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  52. 

(m)  Ibid.,  s.  71. 

(v)  See  pp.  196,  197,  a7ite. 
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Sbct.  1.     of  the  inhabitant  occupiers  on  his  property,  and  failing  to  comply, 
Criminal    is  liable  on  summary  conviction  to  a  fine  of  40s.  (w). 
Law.  And,  again,  illegal  practices  at  parliamentary  elections  (x)  are 

punishable  by  justices  of  the  peace  on  summary  conviction  (y).  It 
is  sufficient  to  allege  that  the  person  charged  was  guilty  of  illegal 
practices  within  the  meaning  of  the  Act  (z). 

"  Illegal  practice  "  includes  for  this  purpose,  in  the  case  of  parlia- 
mentary elections,  false  statements  of  fact  in  relation  to  the 
personal  character  or  conduct  of  the  candidate  under  certain 
conditions  (a). 

Illegal  practices  at  those  municipal  elections  to  which  the  law 
for  the  prevention  of  illegal  practices  applies  may  likewise  be 
tried  summarily  (6). 

"  Illegal  payment,  employment,  or  hiring  "  are  punishable  on 
summary  conviction  before  justices  of  the  peace,  whether  the 
offences  have  been  committed  at  a  parliamentary  election  (c)  or 
at  any  of  those  municipal  elections  to  which  the  law  forbidding 
them  applies  (d).  It  is  sufficient  to  allege  that  the  person  charged 
was  guilty  of  illegal  payment,  employment,  or  hiring,  as  the  case 
may  be,  within  the  meaning  of  the  Act  (e). 


(w)  See  pp.  196,  197,  ante, 
{x)  See  pp.  293  et  seq.,  ante. 

ly)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  61), 
s.  10.  A  person  guilty  of  an  illegal  practice  under  the  Act  is  liable  on  summary 
conviction  to  a  fine  not  exceeding  f  100  and  to  be  incapable  during  a 
period  of  five  years  from  the  date  of  bis  conviction  of  being  registered  as 
an  elector  or  voting  at  any  election,  wbetber  it  be  a  parliamentary  election  or 
an  election  for  a  public  office  within  the  meaning  of  the  Act,  held  for  or  within 
the  county  or  borough  in  which  the  illegal  practice  has  been  committed  {ibid.). 

[z)  Ibid.,  s.  53  (3).  The  returning  officer's  certificate  is  sufficient  proof  as  to 
the  election  having  been  duly  held  and  as  to  who  were  candidates. 

(a)  Corrupt  and  Illegal  Practices  Prevention  Act,  1895  (68  &  59  Vict.  c.  40), 

8.  1. 

(6)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48  Vict, 
c.  70),  s.  7.  A  person  guilty  of  an  illegal  practice  in  reference  to  a  municipal 
election  is  on  summary  conviction  liable  to  a  fine  not  exceeding  £100, 
and  is  incapable  during  a  period  of  five  years  from  the  date  of  his  con- 
viction of  being  registered  as  an  elector  or  voting  at  any  election,  whether  it  be 
a  parliamentary  election  or  an  election  for  a  public  office  within  the  meaning  of 
the  Act,  held  for  or  within  the  borough  in  which  the  illegal  practice  has  been 
committed  (ibid.). 

(c)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  61), 
s.  21.  A  person  guilty  of  an  offence  of  illegal  payment,  employment,  or 
hiring  is  on  summary  conviction  liable  to  a  fine  not  exceeding  £100  {ibid., 
s.  21  (1)).  A  candidate  or  an  election  agent  of  a  candidate  who  is  per- 
sonally  guilty  of  an  offence  of  illegal  payment,  employment,  or  hiring  is  guilty 
of  an  illegal  practice  {ibid.,  s.  21  (2)).  What  is  illegal  payment,  employment, 
or  hiring  has  been  set  forth  on  pp.  300  et  seq.,  ante. 

(d)  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (47  &  48 
Vict.  c.  70),  s.  17.  The  words  are  not  identical  with  the  parliamentary  Act.  A 
person  guilty  of  an  offence  of  illegal  payment,  employment,  or  hiring  is  on 
summary  conviction  liable  to  a  fine  not  exceeding  £100  {ibid.,  s.  17  (1) ). 
When  an  offence  of  illegal  payment,  employment,  or  hiring  is  committed  by  a 
candidate,  or  with  his  knowledge  and  consent,  such  candidate  is  guilty  of  an  illegal 
practice  (s.  17  (2)  ). 

(e)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  53  (3). 
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Infringement  of  the  secrecy  of  the  ballot  is  an  offence  triable 
summarily  (/). 

Misconduct  in  the  polling  station  is  dealt  with  summarily  (g). 

The  offences  in  connection  with  the  ballot  which  may  be  tried 
summarily  are  the  same  in  the  City  of  London  as  elsewhere,  but  a 
summary  conviction  cannot  take  place  in  the  City  except  before 
two  magistrates  of  the  said  City  sitting  at  the  Mansion  House  or 
Guildhall  Justice  Boom  (h). 

A  prohibited  person  voting  at  a  local  government  election  may 
be  fined  (i). 

Sub-Sect.  4. — The  Criminal  Jurisdiction  of  the  Election  Court. 


Sect. 1. 

Criminal 
Law. 

Infringement 
of  secrecy. 

Misconduct. 

London. 


Local  govern- 
ment election. 


1079.  The  election  court  (A;)  has  a  peculiar  criminal  jurisdiction  jurisdiction 


of  its  own(Z),  which  is,  however,  not  very  often  exercised  (m). 

(/)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  4.  Every  officer,  clerk,  and  agent 
in  attendance  at  a  polling  station  must  maintain  and  aid  in  maintaining  tlie 
secrecy  of  the  voting  in  such  station,  and  must  not  communicate,  except  for 
some  purpose  authorised  by  law,  before  the  poll  is  closed  to  any  person  any 
information  as  to  the  name  or  number  on  the  register  of  voters  of  an  elector 
•who  has  or  has  not  applied  for  a  ballot  paper  or  voted  at  that  station  or  as  to 
the  official  mark  ;  and  no  such  officer,  clerk,  or  agent,  and  no  person  whomsoever, 
must  interfere  with  or  attempt  to  interfere  with  a  voter  when  marking  his  vote 
or  otherwise  attempt  to  obtain  in  the  polling  station  information  as  to  the 
candidate  for  whom  any  voter  in  such  station  is  about  to  vote  or  has  voted,  or 
as  to  the  number  on  the  back  of  the  ballot  paper  given  to  any  voter  at  such 
station.  Every  officer,  clerk,  and  agent  in  attendance  at  the  counting  of  the 
votes  must  maintain  and  aid  in  maintaining  the  secrecy  of  the  voting,  and  must 
not  attempt  to  ascertain  at  such  counting  the  number  on  the  back  of  any 
ballot  paper,  or  communicate  any  information  obtained  at  such  counting  as  to 
the  candidate  for  whom  any  vote  is  given  in  any  particular  ballot  paper.  No 
person  must  directly  or  indirectly  induce  any  voter  to  display  his  ballot  paper 
after  he  has  marked  the  same  so  as  to  make  known  to  any  person  the  name  of 
the  candidate  for  or  against  whom  he  has  so  marked  his  vote.  Every  person 
who  acts  in  contravention  of  these  provisions  is  liable  on  summary  conviction 
before  two  justices  of  the  peace  to  imprisonment  for  any  term  not  exceeding  six 
months,  with  or  without  hard  labour  (z&id.). 

(g)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  9.  If  any  person  misconducts 
himself  in  the  polling  station,  or  fails  to  obey  the  lawful  orders  of  the  presiding 
officer,  he  may  immediately  by  order  of  the  presiding  officer  be  removed  from 
the  polling  station  by  any  constable  in  or  near  that  station,  or  any  other 
person  authorised  in  writing  by  the  returning  officer  to  remove  him  ;  and  the 
person  so  removed  must  not,  unless  with  the  permission  of  the  presiding  officer, 
again  be  allowed  to  enter  the  polling  station  during  the  day.  Any  person  so 
removed,  if  charged  with  the  commission  in  such  station  of  any  offence,  may 
be  kept  in  custody  until  he  can  be  brought  before  a  justice  of  the  peace.  The 
powers  thus  conferred  are  not  to  be  exercised  so  as  to  prevent  any  elector 
who  is  otherwise  entitled  to  vote  at  any  polling  station  from  having  an  oppor- 
tunity of  voting  at  such  station  (ibid.). 

(h)  City  of  London  Ballot  Act,  1887  (50  Vict.,  sess.  2,  c.  xiii.),  s.  8. 

(»■)  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  46  (8).  If  any  person 
acts  when  disqualified  or  votes  when  prohibited  under  this  section,  he  will  for 
each  offence  be  liable  on  summary  conviction  to  a  fine  not  exceeding  £20 
[ihid.). 

(k)  For  explanation  of  the  phrase  "  the  election  court,"  see  pp.  408,  486,  ante. 
(Z)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  43. 

(m)  The  Dii-ector  of  Public  Prosecutions  has  discretion  as  to  where  it  is  best 
that  the  criminal  trial  should  take  place  (Ipswich  Case  (1886),  4  O'M.  &  H.  70, 
75).  The  Irish  court  has  said  that  the  initiative  should  be  left  to  the  Attorney- 
General  (Belfast  Borough  Western  Division  Case  (1886),  4  O'M.  &  H.  105, 
109). 
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Where  a  person  is  prosecuted  before  an  election  court  for  any- 
corrupt  or  illegal  practice  and  appears  before  the  court,  the  court 
must  proceed  to  try  him  summarily  for  the  said  offence,  and  such 
person,  if  convicted,  is  subject  to  the  same  incapacities  as  if  he 
had  been  convicted  on  indictment  or  in  any  other  proceeding 
for  the  said  offence  ;  and,  further,  may  be  adjudged  by  the  court,  if 
the  offence  is  a  corrupt  practice,  to  be  imprisoned,  with  or  without 
hard  labour,  for  a  term  not  exceeding  six  months,  or  to  pay  a  fine 
not  exceeding  ^200,  and  if  the  offence  is  an  illegal  practice  to  pay 
the  prescribed  fine  (n). 

In  case  of  a  corrupt  practice  the  court  before  proceeding  to  try 
any  person  summarily  must  give  him  the  option  of  being  tried  by 
a  jury  (o). 

1080.  Where  a  person  is  so  prosecuted  for  any  such  offence,  and 
either  he  elects  to  be  tried  by  a  jury  or  he  does  not  appear  before  the 
court,  or  the  court  thinks  it  in  the  interests  of  justice  expedient 
that  he  should  be  tried  before  some  other  court,  which  may  be  in 
any  part  of  England  (p),  the  court,  if  of  opinion  that  the  evidence 
which  has  been  adduced  against  the  said  person  on  the  trial  of  the 
petition  for  the  purpose  of  reporting  him  and  rendering  him  liable 
to  be  indicted  or  prosecuted  (q)  is  sufficient  to  put  the  said  person 
upon  his  trial  for  the  offence,  must  order  such  person  to  be  prose- 
cuted on  indictment,  or  before  a  court  of  summary  jurisdiction,  as 
the  case  may  require,  for  the  said  offence  ;  and  in  either  case  may 
order  him  to  be  prosecuted  before  such  court  as  may  be  named  in 
the  order  ;  and  for  all  purposes  preliminary  and  of  and  incidental 
to  such  prosecution  the  offence  is  to  be  deemed  to  have  been 
committed  within  the  jurisdiction  of  the  court  so  named  (a). 

Committal  for  1081.  Upon  such  Order  being  made,  if  the  accused  person  is  present 
trial.  before  the  court  and  the  offence  is  an  indictable  offence,  the  court 

must  commit  him  to  take  his  trial,  or  cause  him  to  give  bail  to 
appear  and  take  his  trial,  for  the  said  offence ;  and  if  the  accused 
person  is  present  before  the  court  (b),  and  the  offence  is  not  an 
indictable  offence,  the  court  must  order  him  to  be  brought  before  the 
court  of  summary  jurisdiction  before  whom  he  is  to  be  prosecuted 
or  cause  him  to  give  bail  to  appear  before  that  court  (c) ;  and  if 
the  accused  person  is  not  present  before  the  court  the  court  must, 
as  circumstances  require,  issue  a  summons  for  his  attendance  or  a 
warrant  to  apprehend  him  and  bring  him  before  a  court  of  summary 
jurisdiction,  and  that  court,  if  the  offence  is  an  indictable  one, 
on  proof  only  of  the  summons  or  warrant  and  the  identity  of 
the  accused,  must  commit  him  to  take  his  trial  or  cause  him  to 
give  bail  to  appear  to  take  his  trial  for  the  said  offence,  or,  if  the 

(n)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  43  (4). 
(o)  Ibid. 

(p)  B.  V.  Bipley  (1890),  17  Cox,  C.  0.  120,  0.  0.  E.  ;  B.  v.  Campion  (1890), 
17  Cox  C.  C.  120,  C.  C.  E. 

(q)  B.  V.  Shellard (18S9),  23  Q.  B.  D.  273,  per  Manisty,  J.,  at  p.  279. 

(a)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  43  (5). 

(&)  Ibid.,  s.  43  (6)  (a). 

(c)  Ibid.,  s.  43  (6)  (b). 
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Criminal 
Law. 
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trying  muni- 


offence  is  punishable  on  summary  conviction,  must  proceed  to  hear 
the  case,  or,  if  such  court  be  not  the  court  before  whom  he  is 
directed  to  be  prosecuted,  must  order  him  to  be  brought  before  that 
court  (d). 

1082.  A  commissioner  appointed  to  try  a  municipal  election 
petition  has  all  the  powers  of  an  election  court  above  set  out,  except 
that  any  fine  or  order  of  committal  by  him  may  on  motion  by  the 
person  aggrieved  be  discharged  or  varied  by  the  High  Court,  or  in  cipai  petition 
vacation  by  a  judge  thereof,  on  such  terms,  if  any,  as  the  High 

Court  or  judge  thinks  fit  (e). 

Sect,  2. — Penal  Actions  and  Injunctions. 
Sub-Sect.  1. — Pejial  Actions. 

1083.  In  addition  to  the  common  law  action  to  which  every  statutory 
officer  or  person  who  deprives  another  of  his  legal  rights  is  liable  (/),  actions, 
there  are  several  statutory  actions  peculiar  to  the  present  subject. 

Thus,  where  fraudulent  conveyances  are  made  to  multiply  votes  Fraudulent 
within  the  meaning  of  the  statutes  passed  to  make  such  con-  conveyances, 
veyances  null  and  void  (g),  a  common  informer  may  recover  in  the 
High  Court  the  sum  of  £4:0  for  each  such  conveyance  or  vote, 
together  with  full  costs  against  (1)  any  person  making  or  executing 
such  a  conveyance  ;  (2)  any  person  who,  being  privy  to  the  purpose, 
devises  or  purposes  the  same ;  or  (3)  any  person  voting  by  colour 
thereof  (h). 


(d)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
s.  43  (6)  (c).  If  any  person  upon  wlioni  any  summons  shall  have  been  served 
by  the  delivery  thereof  to  him,  or  by  the  leaving  thereof  at  his  usual  place 
of  abode,  fails  to  appear  before  the  commissioners  at  the  time  and  place  specified  in 
such  summons,  it  is  lawful  for  the  said  commissioners  to  certify  such  default  under 
their  hands  and  seals,  or  under  the  hand  and  seal  of  any  one  of  them,  to  any  of  His 
Majesty's  superior  courts  in  England  or  Ireland,  or  to  the  Court  of  Session  in 
Scotland,  or  to  the  Lord  Ordinary  on  the  Bills  in  the  said  court,  as  the  case  may 
be ;  and  thereupon  such  court  or  judge  must  proceed  against  the  person  so  failing 
to  attend  in  the  same  manner  as  if  the  said  person  had  failed  to  obey  any  writ  of 
subpoena  or  any  process  issuing  out  of  the  said  court ;  and  if  any  person  so 
summoned  to  attend  as  aforesaid,  or,  having  appeared  before  the  said  com- 
missioners, refuses  to  be  sworn  or  to  make  answer  to  such  questions  as  are  put 
to  him  touching  the  matters  in  question  by  the  said  commissioners,  or  to  produce 
and  show  to  the  said  commissioners  any  papers,  books,  deeds,  or  writings  being 
in  his  possession  or  under  his  control  which  the  commissioners  may  deem 
necessary  to  be  produced,  or  if  any  person  is  guilty  of  any  contempt  of  the  said 
commissioners  or  their  officers,  the  said  commissioners  have  such  and  the  same 
powers  to  be  executed  in  the  same  way  as  any  judge  of  any  of  His  Majesty's 
superior  courts  of  England  or  Ireland,  or  of  the  Court  of  Session  in  Scotland, 
may  now  by  law  exercise  in  that  behalf;  and  all  head-boroughs,  gaolers, 
constables,  and  bailiffs  must,  and  they  are  required  to,  give  their  aid  and 
assistance  to  the  said  commissioners  in  the  execution  of  their  office  (Election 
Commissioners  Act,  1852  (15  &  16  Vict.  c.  57),  s.  12). 

(e)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  92  (6). 

(/)  Ashbij  V.  White  (1703),  2  Ld.  Eaym.  938  ;  1  Sm.  L.  C,  11th  ed.,  240  ;  14 
State  Tr.  695  ;  compare  Fryce  v.  Belcher  (1847),  4  C.  B.  866,  883 ;  Tozer  v.  Ohild 
(1857),  7  E.  &  B.  377,  382,  Ex.  Ch. ;  CuUenv.  Morris  (1819),  2  Stark.  577; 
Drewe  v.  Ooulton  (1787),  1  East,  563,  n. ;  and  Milward  v.  Sargeant  (1786),  ibid. 
567  ;  and  compare  notes  (a)  and  (6)  on  p.  312,  ante.  See  also  Pickering  v. 
James  (1873),  L.  E.  8  C.  P.  489. 

[g)  See  p.  153,  ante. 

(h)  Elections  (Fraudulent  Conveyances)  Act,  1711  (10  Ann.  c.  31),  s.  1, 
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Destroying 
lists  etc. 

Misfeasance 
of  public 
oflScers. 


Eevising 
barristers. 

Offences  in 
connection 
with  writ. 


1084.  Penalties  may  be  recovered  by  a  common  informer  in 
summary  proceedings  before  magistrates  in  case  of  the  destroying^ 
mutilating,  effacing,  or  removing  of  notices,  lists,  or  other  documents 
affixed  to  public  buildings  for  the  purposes  of  the  revision  (i). 

1085.  Sheriffs,  under-sheriffs,  clerks  of  the  county  council,  town 
clerks,  secondaries,  returning  officers,  clerks  of  the  Crown,  post- 
masters, overseers,  and  other  persons  or  public  officers  having  duties 
under  the  laws  enacted  for  the  purposes  of  parliamentary  registration 
are  all  liable  for  wilful  misfeasance  in  a  penal  action  at  the  suit  of 
the  party  aggrieved  {k). 

A  revising  barrister  is  also  in  some  circumstances  liable  in  a 
similar  action  (l). 

1086.  Besides  the  general  provisions  above  set  out  there  is  an 
ancient  penal  action  which  applies  to  any  case  of  wilful  offending 
on  the  part  of  a  sheriff,  under-sheriff,  mayor,  bailiff,  or  other  officer 
in  connection  with  the  execution  of  any  writ  or  precept  for  electing 
members  to  serve  in  Parliament,  and  in  case  of  such  wilful  offend- 
ing— that  is  to  say,  if  the  offender  does  not  issue  the  writ  with 
expedition  or  if  he  gives  or  takes  any  fee  in  connection  with  the 
matter  (m) — he  will  be  liable  to  a  penal  action  at  the  suit  of  the 
party  aggrieved  (w) . 


and  Parliamentary  Elections  (Fraudulent  Conveyances)  Act,  1739  (13  Geo.  2, 
c.  20).  ' '  For  every  conveyance  so  made  or  vote  so  created  or  given  the  offender 
is  to  forfeit  the  sum  of  £40  to  any  person  who  sues  for  the  same,  to  be  recovered 
in  the  High  Court  "  (ibid.). 

(?■)  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  25. 
The  penalty  is  not  less  than  10s.  or  more  than  40s. 

{k)  Ibid.,  s.  97.  All  such  persons  required  by  this  Act  to  do  any  matter  or 
thing  will  for  every  wilful  misfeasance  or  wilful  act  of  commission  or  omission 
contrary  to  this  Act  forfeit  to  any  party  aggrieved  the  sum  of  £100,  or  sucli 
less  sum  as  the  jury  before  whom  may  be  tried  any  action  to  be  brought  for 
the  recovery  of  the  before-mentioned  sum  may  consider  just  to  be  paid  to  such 
party,  to  be  recovered  by  such  party,  with  full  costs  of  suit,  by  action  for  debt 
in  the  High  Court.  Nothing  herein  contained  is  to  be  construed  to  supersede 
any  remedy  or  action  against  any  returning  oflBcer  according  to  any  law  now  in 
force  (ibid.).  This  section  is  expressly  applied  by  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  61  (2),  to  the  case  of 
every  registration  officer  who  is  guilty  of  any  wilful  misfeasance  or  wilful  act 
of  commission  or  omission  contrary  to  that  Act. 

So,  again,  by  the  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45), 
s.  76,  if  any  sheriff,  returning  officer,  barrister,  overseer,  or  any  person  what- 
soever, wilfully  contravenes  or  disobeys  the  provisions  of  the  Act,  or  any  of 
them,  with  respect  to  any  matter  or  thing  which  he  is  thereby  required  to  do, 
he  will  for  such  his  offence  be  liable  to  be  sued  in  an  action  of  debt  in  the 
High  Court  for  the  penal  sum  of  not  exceeding  £500 ;  and  the  defendant  in 
such  action,  being  convicted,  must  pay  the  sum  awarded,  with  full  costs  of  suit, 
to  the  party  who  may  sue  for  the  same.  No  such  action  is  to  be  brought 
except  by  a  person  being  an  elector  or  claiming  to  be  an  elector,  or  a  candidate, 
or  a  member  actually  returned,  or  other  party  aggrieved.  This  remedy  against 
the  returning  officer  is  not  to  be  construed  to  supersede  any  remedy  or  action 
against  him  according  to  the  law  previously  in  force. 

(?)  The  Eepresentation  of  the  People  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  76, 
mentions  barristers,  whereas  the  Parliamentary  Voters  Eegistration  Act,  1843 
(6  &  7  Vict.  c.  18),  s.  97,  does  not. 

(m)  See  p.  257,  ante. 

{n)  An  Act  for  further  regulating  elections,  stat.  (1695)  (7  &  8  Will.  3,  c.  25), 
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1087.  Keturning  officers,  presiding  officers,  and  clerks  at  elections 
are  liable  to  similar  statutory  actions  at  the  suit  of  persons  aggrieved 
for  wilful  misfeasance  in  the  carrying  out  of  the  ballot  (o). 

1088.  No  metropolitan  justice  of  the  peace  or  receiver  or  member 
of  the  metropolitan  police  force  is  allowed  to  canvass  at  an  election. 
If  he  does  so  he  is  liable  to  a  penal  action  at  the  suit  of  a  common 
informer  (p). 

1089.  Officers  and  persons  making  or  procuring  a  false  oi-  double 
return  may  be  liable  to  a  penal  action  at  the  suit  of  the  person 
duly  elected  (q),  and  any  person  making  or  giving  any  security, 
contract,  promise,  bond,  or  any  gift  or  reward  to  procure  a  false  or 
double  return  is  liable  to  a  penal  action  at  the  suit  of  a  common 
informer  (r). 

But  in  either  of  these  cases  the  information  or  action  must  be 
brought  within  the  space  of  two  years  after  the  cause  of  action 
arises,  and  not  after  (s). 

The  clerk  of  the  Crown  must  enter  single  and  double  returns 
of  members  and  alterations  made  therein  in  a  book ;  and  he  is 
liable  to  a  penal  action  at  the  suit  of  the  party  aggrieved  if  he  fails 
in  his  duty  (a).  The  same  limitation  of  time  applies  to  this 
action  (6). 

The  penal  action  to  which  any  person  guilty  of  bribery  was 
formerly  liable  at  the  suit  of  a  common  informer  (c)  is  now 
abolished  (d). 

The  fines  to  which  mayors,  overseers,  and  town  clerks  are  liable 
for  offences  relating  to  municipal  elections  are  recoverable  by 
action  (e). 


Sect.  2. 

Penal 
Actions  and 
Injunctions. 

Misfeasance 
in  carrying 
out  ballot. 

Metropolitan 
officers 
forbidden  to 
canvass. 

False  or 
double  return. 


Fines  for  non- 
acceptance 
of  office. 


s.  5.  The  penalty  is  £500,  to  be  recovered  with  costs  by  action  in  the  High 
Court  {ibid.). 

(o)  Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  11.  The  penalty  is  any  stun 
not  exceeding  £100.  Compare  Brittain  v.  Ritchie  (1899),  43  Sol.  Jo.  532,  and 
Brittain  v.  Whitehorn  (1900),  Times,  30th  March,  1900.  And  see  note  {d)  on 
p.  373,  ante. 

(p)  Metropolitan  Police  Act,  1829  (10  Geo.  4,  c.  44),  s.  18.  Penalty  the  sum 
of  £100,  half  to  go  to  the  informer,  and  half  to  the  Eeceiver  of  Police  {ibid.). 

{q)  "  An  Act  to  prevent  false  and  double  returns  "  etc.,  stat.  (1695)  7  &  8  Will.  3, 
c.  7)  ss.  2,  3.  The  sum  recoverable  is  double  the  damage  sustained,  with  costs. 
See  p.  332,  ante. 

(r)  Stat.  (1695)  7  &  8  Will.  3,  c.  7,  s.  4.  The  penalty  is  the  sum  of  £300,  one 
third  part  thereof  to  go  to  His  Majesty,  his  heirs  and  successors,  another  third 
part  thereof  to  the  poor  of  the  county,  city,  borough,  or  place  concerned,  and 
one  third  part  thereof  to  the  informer,  with  his  costs,  to  be  recovered  in  the 
High  Court  (ibid.). 

(s)  Ibid.,  s.  6. 

(a)  Ibid.,  a.  5. 

{b)  Ibid.,  s.  6. 

(c)  Corrupt  Practices  Prevention  Act,  1854  (17  &  18  Vict.  c.  102),  s.  2.  For 
form  of  action,  see  Cooper  v.  8lade  (1858),  6  H.  L.  Cas.  746. 

(c^)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51), 
Sched.  V.  (repealed  enactments). 

(e)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  75.  If  a 
mayor  neglects  or  refuses  to  receive  a  parish  burgess  list,  or  a  mayor  or 
alderman  neglects  or  refuses  to  conduct  or  declare  an  election  as  required 
by  the  Act,  he  will  for  every  such  offence  be  liable  to  a  fine  not  exceeding 
£100,  recoverable  by  action  {ibid.,  s.  75  (1)).  If  an  overseer  neglects  or 
refuses  to  make,  sign,  or  deliver  a  parish  burgess  list  as  required  by  the  Act, 
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Elections. 


General  law. 


Sect.  2.  ^\\  these  fines  and  penalties  (except  where  and  so  far  as  the 

Penal  application  thereof  is  otherwise  provided  for  (/) )  go  to  the  borough 

Actions  and  fund  (g). 

Injunctions.  Sub-Sect.  2. — Injunctions. 

1090.  The  High  Court  has  a  general  jurisdiction  to  grant  an 
injunction  wherever  it  is  just  and  convenient  (/i),  that  is  to 
say,  for  the  protection  of  rights  or  prevention  of  injury  accord- 
ing to  legal  principles  {i).  In  these  respects  the  law  relating 
to  elections  in  no  wise  differs  from  the  rest  of  the  law  of 
England  (k). 

But,  in  particular,  the  High  Court  has  a  statutory  power  to 
restrain  the  repetition  of  false  statements  of  fact  made  before  or 
during  a  parliamentary  election  for  the  purpose  of  affecting  the 
return  of  any  candidate,  if  the  statement  is  made  in  relation  to  the 
personal  character  or  conduct  of  such  candidate  (Z). 

The  injunction  in  such  case  may  be  interim  or  perpetual  (m). 
For  the  purpose  of  granting  an  interim  injunction  prima  facie 
proof  of  the  falsity  of  the  statement  is  sufficient  {n). 


False  state- 
ments at 
elections. 


or  if  a  town,  clerk  neglects  or  refuses  to  receive,  print  and  publish,  a  parish 
burgess  list  or  lists  of  claimants  or  respondents  as  required  by  the  Act,  or  if 
an  overseer  or  town  clerk  refuses  to  allow  any  such  list  to  be  inspected  by  a 
person  having  a  right  thereto,  he  will  for  every  such  neglect  or  refusal  be 
liable  to  a  fine  not  exceeding  £50,  recoverable  by  action  {iiid.,  s.  75  (2)).  An 
action  under  this  section  does  not  lie  after  three  months  from  the  neglect  or 
refusal.  A  moiety  of  any  fine  recovered  therein  is,  after  payment  of  the  costs 
of  action,  to  be  paid  to  the  plaintiff  [ibid.,  s.  75  (3)). 

(/)  See  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  224  (5), 
and  s.  75  (3),  cited  in  the  last  note. 

(g)  Ibid.,  s.  139. 

(h)  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (8).  See  title  Injunction. 
{i)  Aslatt  V.  Southampton  Corporation  (1880),  16  Oh.  D.  143.    This  was  a 

case  in  which  an  injunction  was  granted  to  restrain  the  defendants  from  avoid- 
ing or  declaring  void  the  office  of  alderman  held  by  the  plaintiff  or  from  taking 
any  steps  for  that  purpose  or  from  in  any  way  interfering  with  the  exercise  by 
the  plaintiff  of  his  rights  or  privileges  of  alderman  until  trial  or  further  order. 
This  case  was  doubted  by  Brett,  Ij.J.,  in  North  London  Bail.  Co.  v.  Great 
Northern  Bail.  Co.  (1883),  11  Q.  B.  D.  30,  0.  A.,  at  p.  38.  See,  however,  the 
judgments  of  Cotton,  L.J.,  in  the  same  case,  and  that  of  Kekewich,  J.,  in 
Bichardson  v.  MethUy  School  Board,  [1893]  3  Ch.  510,  515,  and  title  Injunction. 
{Jc)  See  title  Injunction. 

{I)  Corrupt  and  Illegal  Practices  Prevention  Act,  1895  (58  &  59  Vict.  c.  40), 
s.  3. 

(m)  Ibid, 
(n)  Ibid. 
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Part  I. — Electrical  Undertakings. 

The  Electric       1091.  The  main  legislation  relating  primarily  to  electricity,  so 
Lighting        far  ag  it  is  contained  in  public  general  statutes,  is  to  be  found  in 
the  Electric  Lighting  Acts,  1882, 1888,  and  1909  (a),  and  the  Electric 

(a)  45  &  46  Vict.  c.  56  ;  51  &  52  Vict.  c.  12  ;  9  Edw-  7,  c.  34.  The  three  Acts 
are  to  be  construed  together  as  one  Act;  see  Electric  Lighting  Act,  1888 
(51  &  52  Vict.  c.  12),  8.  5  ;  Electric  Lighting  Act,  1909  (9  Edw.  1,  c.  34), 
s.  27  (2)  ;  and,  under  the  last-cited  sub-section,  have  the  collective  title  of  the 
Electric  Lighting  Acts,  1882  to  1909.  The  expression  "Electric  Lighting 
Acts  "  is  defined  in  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict, 
c.  19),  s.  1,  as  meaning  the  Acts  of  1882  and  1888,  but,  in  the  Act,  of  1899,  must 
now,  in  view  of  the  incorporation  of  the  Act  of  1909  with  thoae  of  1882  and  1888, 
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Lighting  (Clauses)  Act,  1899  (h),  and  is  concerned  with  statutory      Part  i. 
powers  for  the  supply  o£  electric  energy.  Elestrical 

The  Electric  Lighting  Act,  1882,  enabled  persons,  companies,  Under- 
and  certain  local  authorities  to  obtain  statutory  powers  for  the  takings, 
supply  of  electricity  by  means  either  of  a  licence  granted  by  the  Electric 
Board  of  Trade,  or  of  a  Provisional  Order  granted  by  that  Board  and  Lighting  Act, 
confirmed  by  Parliament  (c) ;  prescribed  in  general  terms  the  nature 
of  the  provisions  that  might  be  inserted  in  such  a  licence  or 
order  (d) ;  and  itself  directly  conferred  certain  powers  and  imposed 
certain  obligations  on  "  undertakers " — to  use  the  language  of 
the  Act — authorised  to  supply  electricity  either  by  such  a  licence 
or  Order,  or  by  a  special  Act  passed  subsequently  to  the  Act  of 
1882  (e). 

The  Act  of  1882  has  been  amended  and  supplemented  by  the  Electric 
Electric  Lighting  Act,  1888  (/),  and  the  Electric  Lighting  Act,  S^sls 
1909  ig) ;  but  neither  of  these  Acts  fundamentally  altered  the  general  and  1909. 
scheme  of  the  legislation,  though  the  Act  of  1909  has  added  very 
materially  to  the  powers  in  connection  with  the  supply  of  electricity 
which  may  be  conferred  by  Provisional  Order. 

apparently  be  read  as  including  the  Act  of  1909.  On  the  other  hand,  in  the 
Act  of  1909,  which  again  (by  s.  25)  defines  the  expression  as  meaning  the  Acts 
of  1882  and  1888,  the  expression  must  apparently  be  understood  as  excluding 
the  Act  of  1909.  The  slight  ambiguity  thus  attaching  to  the  expression  is, 
however,  of  little  practical  importance,  and  has  not  been  thought  to  preclude 
its  use  in  the  present  title.  The  expression,  it  is  important  to  observe,  appears 
in  no  case  to  include  the  Act  of  1899.  For  various  forms,  in  connection  with 
electrical  undertakings,  see  Encyclopaedia  of  Forms,  Vol.  XV.,  pp.  274  et  seq. 
{b)  62  &  63  Vict.  c.  19. 

(c)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  ss.  3,  4. 

{d)  As  to  the  subject-matters  with  which  Provisional  Orders  under  the  Electric 
Lighting  Acts  may  deal,  see  pp.  556 — 568,  post. 

(e)  The  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56)  is,  by  s.  2,  declared  to 
be  applicable  ' '  to  every  local  authority,  company,  or  person  who  may  by  this  Act 
or  any  licence  or  provisional  order  granted  under  this  Act,  or  by  any  special 
Act  to  be  hereafter  passed,  be  authorised  to  supply  electricity  within  any 
area  .  .  .  and  to  every  undertaking  so  authorised,  except  so  far  as  may  be 
expressly  provided  by  any  such  special  Act."  This  enactment  apparently  restricts 
the  provisions  of  the  Act,  other  than  those  concerned  with  the  obtaining  of  a 
licence  or  Provisional  Order,  entirely  to  undertakings  so  authorised ;  and  the 
substantive  sections  of  the  Act  are  all  individually  so  expressed  as  to  be  clearly 
so  confined,  with  the  exception  of  ss.  22  and  23,  which  deal  with  malicious 
injuries  to  electric  works  and  the  stealing  of  electricity,  and  might  possibly  be 
construed  as  of  genei'al  application.  Only  three  special  Acts  dealing  with  the 
supply  of  electricity  (42  &  43  Vict.  c.  ccxiii.  (Liverpool) ;  43  &  44  Vict.  cc.  cxxv. 
(Hull),  cixxxx.  (Burton-on-Trent)  (all,  as  regards  that  subject,  of  limited  and 
temporary  character  and  no  longer  operative) ,  were  passed  before  the  Act  of  1882. 

(/)  51  &  52  Vict.  c.  12.  S.  4  of  the  Act  is  concerned  with  electric  lines 
and  works  not  laid  down  or  erected  under  statutory  powers,  and  thus  stands 
apart  from  the  legislation  under  consideration.  The  other  sections  of  the  Act 
relate  by  their  terms  exclusively  to  statutory  powers  for  the  supply  of 
electricity. 

(g)  9  Edw.  7,  c.  34.  The  sections  of  the  Act  all  relate  by  their  terms 
exclusively  to  statutory  powers  for  the  supply  of  electricity,  except  s.  23,  which 
prohibits  unauthorised  undertakers  from  competing  with  authorised  undertakers 
(see  p.  562,  post),  and  s.  19,  which  relates  to  stamp  duty  on  contracts  for  the  sale 
of  electricity,  and  which,  notwithstanding  the  provisions  of  the  Electric  Lighting 
Act,  1882  (45  &  46  Vict.  c.  56),  s.  2,  cited  in  note  (e),  supra,  and  the  incorporation 
of  the  Act  of  1909  with  that  of  1882  (see  note  (a),  p.  542,  ante),  might  possibly 
be  construed  as  of  general  application. 
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1092.  The  method  of  obtaining  powers  for  the  supply  of  electricity 
by  licence  has  not  proved  satisfactory,  and  the  present  policy  of  the 
Board  of  Trade  is  to  refuse  to  grant  a  licence  save  in  most  exceptional 
circumstances,  and  then  only  as  a  temporary  expedient  upon  an 
undertaking  by  the  promoters  to  apply  for  a  Provisional  Order  (h). 
As  the  granting  of  licences  authorising  the  supply  of  electricity 
has  fallen  into  desuetude,  there  are  two  ways  only  in  which  powers 
for  the  purpose  are  practically  obtained,  namely,  by  Provisional 
Order  and  by  special  Act. 

1093.  The  great  majority  of  electrical  undertakings  are  carried 
on  under  Provisional  Orders  (i). 

Up  to  the  year  1899  inclusive,  the  Provisional  Orders  were  of 
elaborate  character,  each  being  complete  in  itself,  though  framed 
in  great  measure  upon  stock  lines. 

The  Electric  Lighting  (Clauses)  Act,  1899  (k),  however,  contains 
in  a  schedule,  which  has  been  amended  in  a  few  points  of  detail  by 
the  Electric  Lighting  Act,  1909  (l),  a  series  of  sections  embodying 
in  a  generalised  form  the  provisions  which  had  before  that  Act  been 
usually  inserted  in  Provisional  Orders.  And,  except  in  the  case  of 
metropolitan  undertakings,  the  typical  Provisional  Order  has  since 
been  a  short  document  incorporating  (with  tbe  merely  formal 
exception  of  sections  relating  to  Scotch  and  Irish  undertakings)  the 
schedule  to  the  Act  of  1899,  and  itself  containing  only  a  few 
simple  provisions. 

The  Act  of  1899  does  not  apply  to  the  county  of  London,  except  so 
far  as  any  provisions  in  the  schedule  are  incorporated  with  any 
Provisional  Order  under  the  Electric  Lighting  Acts  extending  to 
that  county  or  with  any  special  Act  so  extending  (m).  Subject 
to  this  exception,  tbe  provisions  in  the  schedule  to  the  Act 
are  incorporated  with  and  form  part  of  every  Provisional  Order 
made  by  the  Board  of  Trade  after  1st  October,  1899(??),  save  so  far 
as  they  are  expressly  varied  or  excepted  by  the  Order,  and,  subject 
to  any  such  variations  or  exceptions,  apply,  so  far  as  applicable, 
to  tbe  undertaking  authorised  by  the  Order,  and  they  are  incor- 
porated also,  "with  the  necessary  modifications,  and  in  particular  with 
the  substitution  of  the  words  "special  Act"  for  "special  Order," 
with  any  "  special  Act "  within  the  meaning  of  the  Act  of  1899,  i.e., 
any  Act  passed  after  1st  October,  1899  (v),  authorising  the  supply  of 
electricity  for  any  public  or  private  purposes  within  any  area  (o). 

(h)  As  to  the  conditions  under  "whicli  a  licence  may  be  granted,  the 
matters  for  -wliicli  it  may  provide,  and  the  procedure  in  relation  to  an  appli- 
cation for  a  licence,  see  the  Electric  Lighting  Act,  1882  (45  &46  Vict.  c.  36), 
ss.  3,  5,  6,  and  the  Eules  of  the  Board  of  Trade  (as  to  which  see  p.  559,  post) 
made  under  s.  5  of  that  Act. 

(i)  The  Electric  Lighting  Orders  Confirmation  Acts,  by  which  the  Orders  are 
confirmed,  with  schedules  setting  out  the  Orders  confirmed,  are  printed 
among  the  local  Acts. 

(/c)  62  &  63  Vict,  c,  19. 

(I)  9  Edw.  7,  c.  34,  ss.  10,  11.    See  pp.  594,  596,  591,  post. 

(w)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  s.  2  (2).  Eor 
metropolitan  legislation  applying  provisions  in  the  schedule  to  the  Act  in 
London,  see  pp.  618,  620,  post. 

(«)  The  date  of  the  commencement  of  the  Act;  see  ihid.,  s.  2  (3). 

(o)  Ibid.,  s.  1.    This  section  would  apparently  itself  effect  the  incorporation 
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1094.  The  Board  of  Trade  have  power,  in  the  case  of  an 
authorised  undertaking,  to  make,  and  vary  or  repeal,  regulations  for 
securing  the  safety  of  the  public  from  personal  injury,  or  from  fire  or 
otherwise,  and  from  time  to  time  to  amend  or  repeal  any  regulations 
contained  in  the  licence,  Order,  or  special  Act  in  relation  thereto  ; 
and  any  regulations  so  made  have,  from  and  after  the  date  thereof, 
the  like  effect  as  if  originally  inserted  in  the  licence,  Order,  or  special 
Act.  Every  regulation  so  repealed  is,  from  and  after  the  date 
thereof,  to  stand  repealed,  subject  to  a  saving  for  liabilities  or 
penalties  incurred  (p).  The  Board  have  power  also,  in  the  case  of 
most  undertakings,  to  issue  regulations  for  insuring  a  proper  and 
sufficient  supply  of  electricity  by  the  undertakers  (q). 

Under  these  powers  the  Board  issue,  in  the  case  of  each  undertak- 
ing, a  set  of  Board  of  Trade  regulations,  comprising,  in  normal  cases, 
besides  a  general  definition  clause,  two  series  of  regulations  headed 
respectively,  "  (A)  Eegulations  for  securing  the  safety  of  the  public  "  ; 
and  "  (B)  Eegulations  for  ensuring  a  proper  and  sufficient  supply 
of  electrical  energy."  For  this  purpose  the  Board  issue  certain  sets 
of  model  regulations  adapted  to  the  various  cases  (?■)• 
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(except  possibly  in  the  case  of  a  Provisional  Order  made  under  powers  conferred 
exclusively  by  the  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34)  )  if  the  Pro- 
visional Order  or  special  Act  wt  re  silent  on  the  point ;  but  the  practice  is  to  insert 
express  provisions  with  regard  to  the  incorporation  of  the  schedule  in  the 
Provisional  Order  or  special  Act. 

(p)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  6.  The  enactment  of 
which  the  effect  is  stated  in  the  text  is  enacted  by  way  of  a  proviso  on  the 
earlier  part  of  the  section,  which  enacts  that  the  undertakers  shall  be  subject 
to  such  "  regulations  and  conditions  "  as  may  be  inserted  in  the  licence,  Order,  or 
special  Act  with  regard,  inter  alia,  to  ' '  the  securing  the  safety  of  the  public  from 
personal  injury,  or  from  fire  or  otherwise."  The  jurisdiction  of  the  Board  to 
repeal  provisions  as  to  public  safety  contained  in  a  Provisional  Order  or  Act  has 
never  been  exercised;  indeed,  it  is  not  the  practice  to  insert  in  a  Provisional 
Order  or  special  Act  provisions  regarded  by  the  Board  as  falling  within  the 
category  of  provisions  tor  securing  the  safety  of  the  public,  so  that  occasion  for 
the  exercise  of  the  jurisdiction  does  not  arise. 

(?)  Where  the  schedule  to  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63 
Vict.  c.  19),  applies,  the  power  of  the  Board  to  issue  such  regulations  arises  thus  : 
The  expression  "Board  of  Trade  regulations"  is  defined  in  s.  1  of  the  schedule 
as  meaning,  shortly,  regulations  made  by  the  Board  in  relation  to  the  under- 
taking "for  securing  the  safety  of  the  public  or  for  insuring  a  proper  and 
sufficient  supply  of  energy  "  (see  p.  551,  post,  where  the  definition  is  given  in 
full)  ;  and  by  s.  10  of  the  schedule  energy  is  only  to  be  supplied  "subject  to 
the  Board  of  Trade  regulations."  And  similar  legislation  is  to  be  found  in 
Provisional  Orders  (other  than  those  confirmed  in  1883),  and  frequently  in  special 
Acts,  where  the  schedule  to  the  Act  of  1899  does  not  apply.  The  Provisional 
Orders  confirmed  in  1883,  however,  themselves  (as  seems  to  have  been  the  original 
intention  of  the  legislature:  see  Electric  Lighting  Act,  1882  (45  &  46  Vict, 
c.  56),  s.  6)  comprise  clauses  dealing  with  the  subject,  and  give  the  Board  only 
subordinate  powers  for  dealing  with  it  by  regulation. 

(r)  Six  model  series  are  at  present  in  use.  One  of  these,  prepared  in  1909, 
is  applicable  to  the  few  undertakings  still  carried  on  under  Provisional  Orders  of 
1883  ;  it  difi'ers  in  substance  from  the  four  next  mentioned  only  as  regards  the 
regulations  under  head  B.  Four  others,  also  prepared  in  1909,  and  differing 
from  each  other  in  minutice  only,  are  applicable  (to  undertakings  other  than 
those  under  Orders  of  1883)  in  the  cases  respectively  where  the  undertakers  are 
a  provincial  company,  a  London  company,  a  provincial  local  authority,  and  a 
London  local  authority.  The  sixth  series,  prepared  in  1906,  is  applied  only  to 
undertakings  in  which  electricity  is  supplied  or  distributed  at  extra  high 
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1095.  Local  authorities  within  the  meaning  of  the  Electric 
Lighting  Acts  are  empowered  to  make  bye-laws,  requiring  confirma- 
tion by  the  Board  of  Trade,  in  addition  to  the  Board  of  Trade 
regulations,  for  further  securing  the  safety  of  the  public,  in  relation 
to  authorised  undertakings  (s),  but  this  power  has  never  been 
exercised. 

1096.  The  main  powers  and  obligations  of  undertakers  authorised 
by  Provisional  Order  or  special  Act  to  supply  electricity  are  to  be 
sought  (t) — 

(1)  In  the  Electric  Lighting  Acts,  1882  to  1909  (m)  ; 

(2)  In  the  Provisional  Order  and  the  Act  confirming  it  (v),  or  in  the 


pressure.  The  series  of  1909  have  been  applied,  not  only  to  undertakings 
authorised  since  they  were  prepared,  but  also,  it  is  believed,  to  all  undertakings 
previously  authorised.  The  Board  occasionally,  however,  though  rarely, 
modify  the  regulations  to  meet  the  exigencies  of  a  particular  undertaking.  All 
the  series  contain  saving  clauses  for  the  power  of  the  Board  to  make  further 
regulations,  and  for  the  full  operation  of  the  undertakers'  Provisional  Order  or 
special  Act. 

The  observance  of  the  regulations  is  secured  by  penalties  imposed  by 
the  regulations,  subject,  in  the  case  of  the  regulations  for  securing  the  safety 
of  the  public,  to  a  saving  to  the  effect  that  the  recovery  of  the  penalty  shall 
not  affect  the  undertakers'  liability  to  make  compensation  in  respect  of  any 
damage  or  injury  caused  by  reason  of  the  default.  The  saving  is  no  doubt 
intended  to  preserve  the  undertakers'  liability  in  tort,  though  for  this  purpose  it 
is  perhaps  superfluous. 

Among  other  precautions  the  regulations  require  the  earthing  in  many  cases 
of  metallic  tubes  containing  wires  etc.  In  Fulham  Borough  Council  and 
National  Electric  Construction  Co.,  Ltd.  (1905),  70  J.  P.  55,  a  clause  in  a  contract 
for  fitting  electric  wires  etc.  in  certain  premises,  which  provided  for  the  earthing 
of  tubes  of  the  kind  except  where  "  not  desirable,"  but  appeared  to  have  been 
inserted  in  the  contract  with  a  view  to  the  prevention  of  risk  from  fire,  was 
held  not  to  be  broken  by  the  omission  to  earth  tubes,  where  the  earthing, 
though  desirable  in  the  interests  of  the  safety  of  those  resorting  to  the  premises, 
would  not  have  been  desirable  so  far  as  risk  from  fire  was  concerned. 

(5)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  6. 

{t)  As  to  the  application  of  the  legislation,  see  pp.  543,  544,  ante ;  and  as  to 
the  Board  of  Trade  regulations,  see  p.  545,  ante. 

Although  the  Electric  Lighting  Acts,  1882  to  1909  (45  &  46  Vict.  c._  56 ; 
51  &  52  Vict.  c.  12  ;  9  Edw.  7,  c.  34),  do  not  contemplate  that  Provisional 
Orders  made  under  them  shall  contain  enactments  inconsistent  with  those  in 
the  Acts  themselves,  there  are  some  clauses  in  the  schedule  to  the  Electric 
Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  and  also  in  Provisional  Orders 
not  incorporating  that  schedule,  which  seem,  in  fact,  difficult  to  reconcile  with 
provisions  in  the  Acts.  The  interpretation  of  such  clauses  is  difficult  ;  for, 
although  a  Provisional  Order  confirmed  by,;  Parliament  has  in  all  respects  the 
force  of  an  Act  of  Parliament,  the  application  of  the  maxim  leges  posteriores 
priores  contrarias  ahrogant  (as  to  which  see  title  Statutes)  is  generally 
complicated  by  the  enactment  in  s.  1  of  the  schedule  to  the  Act  of  1899,  that 
"  the  provisions  of  this  schedule  are  to  be  read  and  construed  subject  in  all 
respects  to  the  provisions  of  the  Electric  Lighting  Acts,  and  of  any  other  Acts  or 
parts  of  Acts  incorporated  therewith,"  or  (where  the  Provisional  Order  does  not 
incorporate  the  schedule  to  the  Act  of  1899)  by  a  like  enactment  in  the  Pro- 
visional Order.  There  is  no  similar  difficulty  with  regard  to  special  Acts,  which 
it  is  contemplated  will,  and  which  frequently  do,  expressly  vary  the  Acts  in 
relation  to  particular  undertakings. 

(w)  45  &  46  Vict.  c.  56;  51  &  52  Vict.  c.  12 ;  9  Edw.  7,  c.  34.  _ 

(v)  The  insertion  of  substantive  provisions  in  Acts  confirming  Provisional 
Orders,  though  formerly  exceptional,  has  latterly  become  common.  As  to  the 
most  usual  subject-matters  for  such  clauses,  see  p.  6'38,post. 
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special  Act  (a),  as  the  case  may  be,  and  the  amending  Orders  and      Part  i. 
Acts  (b),  if  any ;  Electrical 

(3)  In  the  case  of  recent  Provisional  Orders  and  special  Acts  not  Under- 
confined  to  the  metropolis,  in  the  incorporated  provisions  of  the  takings, 
schedule  to  the  Electric  Lighting  (Clauses)  Act,  1899  (c) ;  and 

(4)  In  the  Board  of  Trade  regulations  applicable  to  the  under- 
taldng. 

Enactments  specially  affecting  an  undertaking  are  also  frequently 
to  be  found  in  local  Acts  passed  at  the  instance  of  local 
authorities  (d),  and  in  the  Acts  and  Orders  authorising  other 
electrical  undertakings  in  the  locality  or  its  neighbourhood  (e). 

Metropolitan  undertakings  are  also  subject  to  important 
legislation  contained  in  local  Acts  applicable  to  the  metropolis 
generally  (/). 


Part.  11.^ — Definitions. 

1097.  The  Electric  Lighting  Act,  1882,  contains  several  important  Definitions  in 
definitions  of  expressions  used  in  that  Act,  and  these  definitions 
apply  also  to  the  interpretation  of  the  Electric  Lighting  Acts, 
1888  and  1909  (g),  and,  subject  to  the  special  definitions  contained 
in  that  schedule,  to  the  interpretation  of  the  schedule  to  the  Electric 
Lighting  (Clauses)  Act,  1899  (h). 

The  general  definitions  in  the  Act  of  1882  are  these  : — 

"Public  purposes"  means  lighting  any  street  or  any  place  "Public 
belonging  to  or  subject  to  the  control  of  the  local  authority,  or  P'^^poses.  ' 
any  church  or  registered  place  of  public  worship,  or  any  hall  or 
building  belonging  to  or  subject  to  the  control  of  any  public 
authority,  or  any  public  theatre  ;  but  does  not  include  any  other 
purpose  to  which  electricity  may  be  applied, 

"Private  purposes"  includes  any  purposes  whatever  to  which  "Private 
electricity  may  for  the  time  being  be  applicable,  not  being  public  Purposes." 
j)urposes,  exce]3t  the  transmission  of  any  telegram  (i). 


(a)  Por  some  account  of  certain,  usual  types  of  special  Act,  see  pp.  627 — 635, 
post. 

(6)  The  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  4  (4),  expressly 
authorises  the  amendment  of  an  Act  confirming  a  Provisional  Order  (which 
practicalljr  means  that  the  Provisional  Order  may  be  amended)  by  a  subsequent 
Provisional  Order  granted  on  the  application  of  the  undertakers,  and  duly 
confirmed. 

(c)  62  &  63  Vict.  c.  19. 

(d)  Clauses  in  omnibus  Acts  of  local  authorities  dealing  with  undertakings 
carried  on  by  those  authorities  under  Provisional  Orders  are  very  numerous. 
As  to  some  of  the  most  usual  subject-matters  for  such  clauses,  see  pp.  638,  639, 
2>ost. 

(e)  Particulaiiy  as  regards  arrangements  for  the  supply  of  electricity  in  bulk, 
and  the  transfer  of  undertakings  from  one  body  of  undertakers  to  another.  See 
pp.  630—632,  634,  639,  ^wst. 

if)  See  pp.  616—626,  post. 

(f/)  51  &  52  Vict.  c.  12,  s.  5  ;  9  Edw.  1,  c.  34,  s.  21  (2)  (whereby  the  Acts  of 
1888  and  1909  are  to  be  construed  as  one  with  the  Act  of  1882). 
(A)  62  &  63  Vict.  c.  19,  schedule,  s.  1. 

(0  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  3  (3),  (4).  These 
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"  Local  authority  "  and  "  local  rate  "  are  defined  in  the  Electric 
Lighting  Act,  1882  {k),  by  reference  to  a  schedule  tabulating  the 
local  authorities  for  various  areas,  with  their  respective  local  rates  (1), 
and  containing  also  certain  particulars  as  to  borrowing  powers  and 
audit  (711).  Later  legislation  has,  however,  much  modified  the 
effect  of  the  table,  and  rendered  it  in  part  obsolete.  The  "  local 
authorities "  for  the  purposes  of  the  Electric  Lighting  Acts  are 
now  as  follows  : — 

(1)  In  the  City  of  London  and  the  liberties  thereof,  the  Corpora- 
tion (n) ; 

(2)  In  the  parts  of  the  metropolis  which  the  London  County 
Council  are  authorised  to  light,  that  Council  (0)  ; 

(3)  In  metropolitan  boroughs,  the  metropolitan  borough 
council  (p)  ; 

(4)  In  urban  districts  (including  boroughs  whether  county 
boroughs  or  not),  the  urban  authority,  i.e.,  in  the  case  of  a  borough 
the  corporation  acting  by  the  council,  and  in  non-municipal  urban 
districts  the  district  council  (q) ; 

(5)  In  rural  districts,  the  rural  district  council  (?•). 
"Electricity."     "Electricity"  means  electricity,  electric  current,  or  any  like 

agency 

"  Electric  line  "  means  a  wire  or  wires,  conductor,  or  other 
means  used  for  the  purpose  of  conveying,  transmitting,  or  dis- 
tributing electricity  with  any  casing,  coating,  covering,  tube,  pipe, 
or  insulator  inclosing,  surrounding,  or  supporting  the  same,  or 
any  part  thereof,  or  any  apparatus  connected  therewith  for  the 
purpose  of  conveying,  transmitting,  or  distributing  electricity  or 
electric  currents. 

"Works"  means  and  includes  electric  lines,  and  also  any 
buildings,  machinery,  engines,  works,  matters,  or  things  of  what- 
ever description  required  to  supply  electricity  and  to  carry  into  effect 
the  object  of  the  undertakers  under  the  Electric  Lighting  Act,  1882. 


"  Electric 
line." 


Works." 


definitions  are  not  expressed  to  be  subject  to  the  context.  As  to  tbe  meaning 
of  telegram,  see  p.  549,  post. 

(k)  45  &  46  Yict.  c.  56,  s.  31,  schedule.  The  definitions  are  expressed  to  apply 
unless  the  context  otherwise  requires. 

(l)  See  pp.  552,  553,  post. 
'   (to)  See  pp.  553,  554,  post. 

(n)  As  successors  of  the  City  of  London  Commissioners  of  Sewers ;  see  City 
of  London  Sewers  Act,  1897  (60  &  61  Vict.  c.  cxxxiii.),  s.  5. 

(0)  As  successors  of  the  Metropolitan  Board  of  Works  ;  see  Local  Government 
Act,  1888  (51  &  52  Vict.  c.  41),  s.  40. 

(p)  As  successors  of  the  administrative  vestries  and  district  boards ;  see  London 
Government  Act,  1899  (62  &  63  Vict.  c.  14),  s.  4. 

(q)  See  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  5,  6  ;  Local 
Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  21.  The  only  borough  which  is 
not  now  an  urban  district  under  the  jurisdiction  of  the  corporation  as  urban 
authority  is  Folkestone.    See  title  Local  Government. 

(r)  As  successors  of  the  rural  sanitary  authorities.  See  Local  Government 
Act,  1894  (56  &  57  Vict.  c.  73),  ss.  24,  25. 

(s)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  32.  In  the  Electric 
Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  Provisional  Orders,  the  Board 
of  Trade  regulations  etc.,  the  expression  "  energy"  (for  the  definition  of  which 
in  the  Act  of  1899  see  p.  550,  post)  or  "electrical  energy  "  is  used  in  preference  to 
electricity,  having  doubtless  been  deemed  more  scientific. 
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"Company"  means  any  body  of  persons  corporate  or  unincor- 
porate. 

"Lands  Clauses  Acts  "  is  defined  as  meaning  the  Lands  Clauses 
Consolidation  Acts,  1845,  1860,  and  1869  (0-  To  these  the  Lands 
Clauses  (Umpire)  Act,  1883  (a),  and  the  Lands  Clauses  (Taxation  of 
Costs)  Act,  1895  (h),  must  now  be  added. 

"  Street "  includes  any  square,  court,  alley,  highway,  lane,  road, 
thoroughfare,  or  public  passage,  or  place,  within  the  area  in  which 
the  undertakers  are  authorised  to  supply  electricity  by  the  Electric 
Lighting  Act,  1882,  or  by  any  licence.  Order,  or  special  Act  (c). 

"  Telegram "  has  the  same  meaning  as  in  the  Telegraph  Act, 
1869  (d). 

The  definitions  of  "electricity,"  "electric  line,"  "  works,"  "com- 
j)any,"  "  Lands  Clauses  Acts,"  "  street "  and  "  telegram  "  (e)  are 
expressed  to  apply  unless  the  context  otherwise  requires  (/). 

"  The  undertakers "  is  in  effect  defined  as  meaning  a  local 
authority,  company,  or  person  authorised  by  the  Electric  Lighting 
Act,  1882,  or  by  any  Provisional  Order  or  licence  granted  under  that 
Act,  or  by  any  special  Act  passed  after  that  Act  to  supply  electricity 
in  any  area. 

And  the  expression  "licence.  Order,  or  special  Act  "  is  defined  as 
including  every  such  licence.  Order,  or  special  Act  (g). 

1098.  The  Electric  Lighting  (Clauses)  Act,  1899  (h),  defines  the 
"  Electric  Lighting  Acts  "  as  meaning  the  Electric  Lighting  Acts, 
1882  and  1888  (i)  ;  but  the  expression  must  now  apparently  be 
construed  as  including  also  the  Electric  Lighting  Act,  1909  (j). 

And  the  schedule  to  the  Act  of  1899  (k),  after  in  effect  defining 
"  principal  Act  "  as  meaning  collectively  the  Electric  Lighting  Acts 
and  the  Acts  and  parts  of  Acts  incorporated  therewith  (I),  provides 
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{t)  8  &  9  Vict.  c.  18  ;  23  &  24  Vict.  c.  106  ;  32  &  33  Vict.  c.  18. 
(a)  46  &  47  Vict.  c.  15. 
(6)  58  &  59  Vict.  c.  11. 

(c)  This  definition  is  practically  identical  with  those  in  the  Grasworks  Clauses 
Act,  1847  (10  &  11  Vict.  c.  15),  s.  3,  and  the  Waterworks  Clauses  Act,  1847 
(10  &  11  Vict.  c.  17),  s.  3  ;  and  there  are  more  or  less  similar  definitions  in  many 
other  Acts,  e.g.,  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  4,  and  the 
Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120),  s.  250.  For  the 
numerous  cases  decided  on  such  definitions  generally,  see  title  Highways, 
Streets  and  Bridges.  In  Maddock  v.  Wallasey  Local  Board  (1886),  55 
L.  J.  (q.  b.)  267,  an  open  tract  of  seashore  between  high-water  mark  and 
inclosed  land  was  held  not  to  be  a  street  for  the  purposes  of  the  Gasworks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  15). 

{d)  32  &  33  Vict.  c.  73,  s.  3.  See  title  Telegraphs  and  Telephones.  The 
expression  includes  a  telephone  message  (A.-G.  v.  Edison  Telephonic  Co.  of 
London,  Ltd.  (1880),  6  Q.  E.  D.  244). 

(e)  Contained  in  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  32. 

(/)  lUd. 

(Sr)  Ihid.,  s.  2. 

{h)  62  &  63  Vict.  c.  19,  s.  1. 

{i)  45  &  46  Vict.  c.  56;  51  &  52  Vict.  c.  12. 

(  /)  9  Edw.  7,  c.  34.    See  note  (a),  p.  542,  ante. 

(k)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
s.  1. 

[l]  The  enactments  incorporated  with  the  Electric  Lighting  Acts  are  the 
Lands  Clauses  Acts  (see  p.  568,  post)  and  certain  clauses  of  the  Gasworks 
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that  the  several  words,  terms,  and  expressions  to  which  by  the 
principal  Act  meanings  are  assigned  shall,  in  the  schedule,  have 
the  same  respective  meanings,  subject  to  the  following  special 
definitions : — 

"  Special  Order "  means  any  Provisional  Order  made  by  the 
Board  of  Trade  under  the  principal  Act  with  which  the  provisions 
of  the  schedule  are  incorporated,  and  includes  those  provisions  a& 
so  incorporated  (m). 

"Energy"  means  electrical  energy,  and  for  the  purposes  of 
applying  the  provisions  of  the  principal  Act  to  the  special  Order 
electrical  energy  is  to  be  deemed  to  be  an  agency  within  the 
meaning  of  "  electricity  "  as  defined  in  the  Electric  Lighting  Act, 
1882  (n). 

"  Power  "  means  electrical  power  or  the  rate  per  unit  of  time  at 
which  energy  is  supplied. 

"  Main  "  means  any  electric  line  which  may  be  laid  down  by  the 
undertakers  in  any  street  or  public  place,  and  through  which  energy 
may  be  supplied  or  intended  to  be  supplied  by  the  undertakers  for 
the  purposes  of  general  supply. 

"Service  line"  means  any  electric  line  through  which  energy 
may  be  supplied  or  intended  to  be  supplied  by  the  undertakers  to 
a  consumer  either  from  any  main  or  directly  from  the  premises  of 
the  undertakers. 

"Distributing  main"  means  the  portion  of  any  main  which  is 
used  for  the  purpose  of  giving  origin  to  service  lines  for  the  purposes 
of  general  supply. 

"  General  supply "  means  the  general  supply  of  energy  to 
ordinary  consumers,  and  includes,  unless  otherwise  specially  agreed 
with  the  local  authority,  the  general  supply  of  energy  to  the  public 
lamps,  where  the  local  authority  are  not  themselves  the  under- 
takers, but  does  not  include  the  supply  of  energy  to  any  one  or 
more  particular  customers  under  special  agreement  (o). 

"Area  of  supply"  means  the  area  within  which  the  undertakers 
are,  for  the  time  being,  authorised  to  supply  energy  under  the 
special  Order. 

"County  council"  means  the  county  council  of  the  county  in 
which  the  area  of  supply  is  situated. 

"Consumer"  means  any  body  or  person  supplied  or  entitled  to 
be  supplied  with  energy  by  the  undertakers. 

"Consumer's  terminals"  means  the  ends  of  the  electric  lines 

Clauses  Acts,  1847  and  1871  (10  &  11  Vict.  c.  15;  34  &  35  Vict.  c.  41). 
See  note  (/c),  p.  573,  post. 

(m)  The  schedule  to  the  Act  of  1899  may  be  incorporated  with  a  Provisional 
Order  or  special  Act  either  in  whole  or  in  part.  Hence  references  in  it  to  pro- 
visions of  the  "  special  Order  "  may  in  the  case  of  one  undertaking  have  to  be 
interpreted  as  references  to  provisions  in  the  schedule  itself,  while  in  the  case  of 
another  undertaking  they  may  have  to  be  interpreted  as  references  to  provisions 
in  the  Provisional  Order  or  special  Act. 

(w)  For  the  definition  of  "  electricity  "  in  the  Act  of  1882  (45  &  46  Vict.  c.  56), 
s.  32,  see  p.  548,  avte.  There  seems,  in  the  present  state  of  knowledge,  to  be  no 
difference  for  practical  purposes  in  meaning  between  "electricity"  as  used  in 
the  Act  of  1882  and  "  energy  "  as  used  in  the  Act  of  1899. 

(o)  "Ordinary  consumer"  and  "special  agreement"  are  not  defined.  See 
p.  588,  post. 
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situate  upon  any  consumer's  premises,  and  belonging  to  him,  at     p^^^t  ii. 
which  the  supply  is  delivered  from  the  service  lines.  Definitions. 

"  Telegraphic  line,"  when  used  with  respect  to  any  telegraphic  line  a  Telegraphic 
of  the  Postmaster-General,  has  the  same  meaning  as  in  the  Tele-  line." 
graph  Act,  1878  (p),  and  any  such  telegraphic  line  is  to  be  deemed 
to  be  injuriously  affected  where  telegraphic  communication  by  means 
of  that  line  is,  whether  through  induction  or  otherwise,  in  any 
manner  affected. 

"  Kailway  "  includes  any  tramroad,  that  is  to  say  any  tramway  "Railway." 
other  than  a  tramway  as  defined  by  the  ensuing  definition. 

"  Tramway  "  means  any  tramway  laid  along  any  street.  "Tramway." 

A  light  railway  constructed  under  the  Light  Eailways  Act, 
1896  iq),  would  appear  to  be  a  "railway"  and  not  a  "tramway" 
for  the  purposes  of  these  definitions,  even  though  laid  in  a  street 
and  physically  indistinguishable  from  an  ordinary  tramway  (r). 

"Daily  penalty"  means  a  penalty  for  each  day  on  which  an}^  "Daily 
offence  is  continued  after  conviction  therefor.  penalty." 

"Board  of  Trade  regulations "  means  any  regulations  or  condi-  "Board of 
tions  affecting  the  undertaking  made  by  the  Board  of  Trade  under  Trade^reguia- 
the  principal  Act  or  the  special  Order,  for  securing  the  safety  of 
the  public  or  for  insuring  a  proper  and  sufficient  supply  of 
energy  (s)._ 

"  Deposited  map  "  means  the  map  of  the  area  of  supply  deposited  "  Deposited 
at  the  Board  of  Trade  by  the  undertakers  together  with  the  special  inap." 
Order,  and  signed  by  an  assistant  secretary  to  the  Board  of 
Trade  (i). 

"  Plan  "  means  a  plan  drawn  to  a  horizontal  scale  of  at  least  one  "Plan." 
inch  to  eighty-eight  feet,  and  where  possible  a  section  drawn  to  the 
same  horizontal  scale  as  the  plan  and  to  a  vertical  scale  of  at  least 
one  inch  to  eleven  feet,  or  to  such  other  scale  as  the  Board  of  Trade 
may  approve  of  for  both  plan  and  section,  together  with  such  detail 
plan  and  sections  as  may  be  necessary. 

Besides  containing  the  foregoing  definitions  (a),  the  schedule  to  "Theunder- 
the  Electric  Lighting  (Clauses)  Act,  1899,  in  effect  defines  the  takers." 
expression  "the  undertakers"  as  meaning  the  authority,  company, 
or  other  person  named  for  that  purpose  in  the  special  Order,  sub- 
ject, however,  to  a  provision  that  if  (where  the  undertakers  are  not 
the  local  authority)  the  undertaking  or  any  part  of  it  is  at  any 
time  purchased  by  the  local  authority  in  accordance  with  the  special 
Order  or  the  principal  Act,  the  local  authority  shall  from  the  date 
on  which  the  purchase  takes  effect  be  the  undertakers  in  relation  to 


(p)  41  &  42  Vict.  c.  76,  s.  2.    See  title  Telegraphs  and  Telephones. 

(q)  59  &  60  Vict.  c.  48.    See  title  Tramways  and  Light  Eailways. 

(r)  See  Wakefield  Corporation  v.  Wakefield  and  District  Light  liaihuay  Co., 
[1908]  A.  C.  293  ;  A.-G.  v.  Yorkshire  {Woollen  District)  Electric  Tj^amways,  Ltd., 
[1907]  2  K.  B.  991.  Compare  Thornton  Urban  Council  v.  Blackpool  and  Fleetwood 
Tramroad  Co.,  [1909]  A.  0.  264. 

(s)  See  p.  545,  ante. 

(t)  The  deposit  of  such  a  map  is  required  by  the  Rules  of  the  Board  of  Trade 
(referred  to  p.  559,  post)  made  under  the  Electric  Lighting  Act,  1882  (45  & 
46  Vict.  c.  56),  s.  5. 

(a)  All  of  which  are  contained  in  s.  1  of  the  schedule  to  the  Electric  Lighting 
(Clauses)  Act,  1899  (62  &  63  Vict.  c.  19). 
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1  Definitions. 

Definitions  in 
Act  of  1909. 
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"  Electric 

Lighting 

Acts." 

"Authorised." 
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supply." 

"  Under- 
takers." 


"  Eoad." 


"  Generating 
station." 

"  To  supply 
electricity  in 
bulk." 


the  undertaking  or  part  thereof  for  the  purposes  of  the  special 
Order  in  lieu  of  the  persons  named  therein  as  undertakers  (b). 

1099.  The  Electric  Lighting  Act,  1909  (c),  contains  the  following 
general  definitions,  all  expressed  to  apply  unless  the  context 
otherwise  requires : — 

"  Provisional  Order "  means  a  Provisional  Order  under  the 
Electric  Lighting  Acts. 

"  Electric  Lighting  Acts "  means,  as  regards  England,  the 
Electric  Lighting  Acts,  1882  and  1888  (d). 

"  Authorised  "  means  authorised  by  Act  of  Parliament  or  Pro- 
visional Order. 

"Area  of  supply"  means  any  area  within  which  any  local 
authority,  company,  or  person  is  authorised  to  supply  electricity. 

"  Undertakers  "  means  any  local  authority,  company,  or  person 
authorised  to  supply  electricity  to  whom  the  Electric  Lighting  Acts 
apply. 

"Eoad  "  includes  any  street  as  defined  by  the  Electric  Lighting 
Act,  1882  (e). 

"  Generating  station "  includes  any  station  for  generating, 
transforming,  converting,  or  distributing  electricity. 

"To  supply  electricity  in  bulk"  means  to  supply  electricity — 

(a)  to  any  local  authority,  company,  or  person  authorised  to 
distribute  electricity  to  be  used  for  the  purposes  of  distribution ;  or 

(b)  to  any  local  authority  authorised  by  any  general  or  special  Act 
to  undertake  or  contract  for  the  lighting  of  streets,  bridges,  or  public 
places,  to  be  used  for  the  purposes  of  lighting  streets,  bridges,  and 
public  places. 


Part  III. — Receipts   and    Expenditure  of 
Local  Authorities. 

Expenses  1100.  Expenses  incurred  by  a  local  authority  under  the  Electric 

of  local  Lighting  Acts,  and  not  otherwise  provided  for,  including  expenses 
authorities,         connection  with  obtaining,  or  opposing  the  obtaining  of,  a  licence, 

Order,  or  special  Act  under  the  Acts,  may  be  defrayed  out  of  the 

"local  rate";  and  the  local  authority  may  cause  the  necessary 

rates  to  be  levied  (/). 
The  "local        The  "  local  rates"  of  the  various  local  authorities  are  at  the 
rate."  present  time  the  following  (g) : — 

In  the  case  of  the  Corporation  of  the  City  of  London,  the 

general  rate  (h). 

(b)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  2. 
{<■)  9  Edw.  7,  c.  34,  s.  25. 

(d)  45  &  46  Vict.  c.  56 ;  51  &  52  Vict.  c.  12.    See  note  (a),  p.  542,  ante. 

(e)  See  p.  549,  ante. 

if)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  7, 

(g)  See  ibid.,  s.  31,  schedule.    And  see  p.  548,  ante,  where  the  definition  of 

"  local  rate  "  is  referred  to. 

(A)  See  Oitj-  of  Loudon  (Union  of  Parishes)  Act,  1907  (7  Edw.  7,  c.  cxl.), 

s.  15. 
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In  the  case  of  the  London  County  Council,  the  county  rate  (i).     I'^ht  hi. 

In  the  case  of  a  metropolitan  borough  council,  the  general  Receipts 
rate  (k).  and  Expen 

In  the  case  of  an  urban  authority,  the  fund  or  rate  applicable  ^^t^^^°^ 
to  the  general  purposes  of  the  Public  Health  Act,  1875  (i.e.,  usually 
the  general  district  rate),  in  the  district,  or  any  other  fund  or  rate 
applicable  to  lighting  under  any  local  Act  (I). 

In  the  case  of  a  rural  district  council,  the  rate  or  rates  out 
of  which  special  expenses  in  respect  of  the  contributory  place  or 
l^laees  comprised  within  the  area  of  supply  are  payable  under  the 
Public  Health  Act,  1875,  i.e.,  what  is  called  the  special  sanitary  rate, 
though  in  the  case  of  small  amounts  sometimes  the  poor  rate  or  a 
like  rate  . 

1101-  Local  authorities  authorised  to  supply  electricity  by  licence,  "'^q^^^^Ij'^^ 
Order,  or  special  Act,  have  the  following  borrowing  powers  under  the  focaf  ° 
Electric  Lighting  Act,  1882  authorities. 

(1)  A  metropolitan  borough  council  may  borrow  with  the  consent 
of  the  London  County  Council  (or  of  the  Local  Government  Board 
on  appeal  from  that  council  (o)),  subject  to  the  provisions  and 
restrictions  with  respect  to  borrowing  and  the  repayment  of  loans 
contained  in  ss.  183  to  191  (both  inclusive)  of  the  Metropolis 
Management  Act,  1855  (p),  on  the  security  of  the  local  rate. 

(2)  An  urban  authority  may  borrow  with  the  consent  of  the 
Local  Government  Board,  subject  to  the  provisions  and  restrictions 
with  respect  to  borrowing  and  repayment  of  loans  contained  in 
Bs.  233,  234,  and  236  to  239  (both  inclusive)  of  the  Public  Health 
Act,  1875  iq),  on  the  security  of  the  local  rate  and  any  property 
of  the  authority. 

(3)  A  rural  district  council  may  borrow  with  the  consent  of  the 
Local  Government  Board,  subject  to  the  provisions  and  restrictions 
with  respect  to  borrowing  and  repayment  of  loans  contained  in 

(?■)  See  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  ss.  40,  68. 

(Zc)  See  London  Government  Act,  1899  (6'2  &  63  Vict.  c.  14),  ss.  4,  10.  And  see 
tlie  London  (Rating)  Scheme,  1901,  made  under  tlie  last  cited  Act  (Statutory  Rules 
and  Ordei's  Revised,  Vol.  VIII.,  London  County,  p.  84).  Formerly  when  the 
administrative  vestries  and  district  boards  were  the  local  authorities  under  the 
Electric  Lighting  Acts  their  expenses  as  such  were,  under  the  Electric  Lighting 
Act,  1882  (45  &  46  Vict.  c.  56),  ss.  7,  31,  and  schedule,  defrayed  out  of  the  lighting 
rate  or  other  fund  or  rate  applicable  to  lighting  ;  and  this  circumstance  is  still  of 
importance  in  connection  with  the  preservation  of  existing  exemptions  from 
lighting  rate  under  s.  10  of  the  Loudon  Government  Act,  1899  (62  &  63  Vict, 
c.  14),  and  the  scheme  above  cited.    See  titles  Metropolis  ;  Rates  and  Rating. 

(l)  See  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  207,  208.  And  see 
titles  Local  Government  ;  Rates  and  Rating. 

(m)  See  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  229,  230; 
Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  ss.  25,  29.  And  see  titles 
Local  Government;  Rates  and  Rating. 

(«)  45  &  46  Vict.  c.  56,  s.  8,  schedule.  The  borrowing  powers  conferred  by 
s.  8  do  not  extend  to  the  Corporation  of  the  City  of  London  or  the  London 
County  Council. 

(o)  London  Government  Act,  1899  (62  &  63  Vict.  c.  14),  s.  4  (1). 

(p)  18  &  19  Vict.  c.  120.  As  to  the  borrowing  powers  of  metropolitan 
borough  councils,  see  title  Metropolis. 

(q)  38  &  39  Vict.  c.  55.  As  to  the  borrowing  of  money  under  this  Act, 
see  title  Local  Government. 


554 


Electric  Lighting  and  Powee. 


Paet  III. 

Receipts 
and  Expen- 
diture of 
Local 
Authorities. 

Borrowing 
under  Local 
Loans  Act. 


Borrowing  hj 
issue  of  stock. 


Limitations 
on  borrowing 
not  to  applj. 


Borrowing 
for  purchase 
of  under- 
taking. 


Accounts 
of  local 
authorities. 


ss.  233,  234,  and  236  to  239  (both  inclusive)  of  the  Public  Health 
Act,  1875  (?■),  on  the  security  of  the  local  rate. 

Money  so  borrowed  is  to  be  deemed  to  be  borrowed  under  the= 
enactments  subject  to  the  provisions  and  restrictions  of  which  it 
is  borrowed  (s). 

As  an  alternative,  moneys  borrowed  by  a  local  authority  under 
the  above-mentioned  powers  of  the  Electric  Lighting  Act,  1882,  may 
be  borrowed  in  the  manner  provided  by  the  Local  Loans  Act,. 
1875  (t),  and  in  construing  that  Act  for  this  purpose  "prescribed 
means  prescribed  by  the  authority  whose  consent  is  required  to  the 
borrowing,  i.e.,  the  Local  Government  Board  or  the  London  County 
Council,  as  the  case  may  be  (w) . 

1102.  As  a  further  alternative,  where  any  authority  is  authorised 
by  any  Act  to  raise  money  which  they  may  be  empowered  to  borrow 
for  certain  purposes  by  the  issue  of  corporation  or  other  stock, 
any  money  which  they  may  be  authorised  to  borrow  under  the 
above-mentioned  powers  of  the  Electric  Lighting  Act,  1882,  may  be 
raised  by  the  issue  of  such  stock  (w). 

1103.  Money  borrowed  under  the  Electric  Lighting  Acts  is  not  to 
be  reckoned  as  part  of  the  total  debt  of  a  local  authority  for  the 
purpose  of  any  limitation  on  borrowing  under  the  enactments 
relating  to  borrowing  by  the  local  authority  (■?/•). 

1104.  The  borrowing  powers  conferred  on  local  authorities  by  the 
Electric  Lighting  Act,  1882,  are  expressed  to  apply  only  where  the 
local  authority  are  authorised  to  supply  electricity  (w),  and  it  is 
accordingly  very  doubtful  whether  they  extend  to  borrowing  for 
the  purchase  of  an  existing  undertaking  {x). 

1105.  The  accounts  of  local  authorities  in  relation  to  receipts  and 
expenditure  under  the  Electric  Lighting  Acts,  or  any  licence,  Order, 
or  special  Act,  are  subject  to  audit  like  their  other  accounts  (a). 


{r)  38  &  39  Vict.  c.  55  ;  see  note  {q),  p.  553,  ante. 

(s)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  8  ;  but  see  the  Electric 
Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  '21. 
{t)  38  &  39  Vict.  c.  83. 

{■u)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  8.  The  alternative 
method  of  borrowing  under  the  Local  Loans  Act  is  expressed  to  be  given  to  the 
local  authority  of  any  district  to  whose  district  that  Act  extends.  But  the  Act 
appears  to  apply  to  all  local  authorities  within  the  meaning  of  the  Act  of  1882. 
As  to  the  Local  Loans  Act  generally,  see  title  Local  Government. 

{v)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  21. 

{tv)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  8. 

(x)  For  an  instance  in  which  difficulties  occurred  as  to  borrowing  by  a  local 
authority  for  the  purchase  of  an  existing  undertaking,  which  they  were  required 
to  purchase  by  an  Act  confirming  a  Provisional  Order,  but  conferring  no  special 
borrowing  powers  on  the  authority,  see  Metropolitan  Electric  Supply  Co.,  Ltd.  v. 
St.  Jllarylebune  Corporation  (1903),  67  J.  P.  382  ;  and  see,  for  further  proceedings 
in  the  case  (1904),  2  L.  G.  E.  419.  The  authority  were  subsequently  given  the 
necessary  borrowing  power  by  special  Act  (4  Edw.  7,  c.  xli.). 

(a)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  8,  schedule;  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  246,  247;  Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  ss.  25,  27,  242;  T,ocal  Government  Act,  1888 
(51  &  52  Vict.  c.  41),  s.  71  ;  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73), 
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1106.  The  Electric  Lighting  Acts  do  not  themselves  provide  for 
the  application  of  the  receipts  of  the  local  authority.  Provisions 
to  the  following  effect,  for  the  application  of  the  receipts  of  a  local 
authority  where  they  are  the  undertakers,  are,  however,  contained 
in  the  schedule  to  the  Electric  Lighting  (Clauses)  Act,  1899  {h) : — 

All  receipts  of  the  local  authority,  except  borrowed  money, 
money  arising  from  the  disposal  of  lands,  and  other  capital  money, 
are  to  be  applied  by  them — 

In  payment  of  certain  current  expenses,  including  working  and 
establishment  expenses  and  cost  of  maintenance. 

In  payment  of  the  interest  on  money  borrowed  for  electricity 
purposes. 

In  providing  instalments  or  sinking  fund  in  respect  of  moneys 
borrowed  for  electricity  purposes. 

In  payment  of  all  other  expenses  of  executing  the  special  Order, 
not  being  expenses  properly  chargeable  to  capital. 

In  providing  a  reserve  fund,  if  the  local  authority  think  fit, 
by  setting  aside  such  money  as  they  think  reasonable,  duly 
investing  it,  and  accumulating  it  at  compound  interest,  until  the 
fund  amounts  to  one-tenth  of  the  aggregate  capital  expenditure  on 
the  undertaking. 

The  reserve  fund  is  applicable  to  answer  deficiencies  in  income, 
or  to  meet  extraordinary  claims  or  demands  ;  and  if  the  fund  is 
reduced  it  may  be  again  restored  to  the  prescribed  limit. 

The  net  surplus  remaining  in  any  year  and  the  annual  proceeds 
of  the  reserve  fund  when  amounting  to  the  prescribed  limit,  are  to 
be  carried  to  the  credit  of  the  local  rate,  or,  at  the  option  of  the 
local  authority,  to  be  applied  to  the  improvement  of  their  district, 
or  in  reduction  of  the  capital  borrowed  for  electricity  purposes. 

If,  however,  the  surplus  in  any  year  exceeds  5  per  cent,  per 
annum  upon  the  aggregate  capital  expenditure  on  the  undertaking, 
the  local  authority  must  make  reductions  in  their  charges  which 
will  in  their  judgment  reduce  the  surplus  to  that  maximum  rale 
-of  profit  (c). 

A  deficiency  of  income  in  any  year  not  answered  out  of  the 
reserve  fund  is  payable  out  of  the  local  rate. 

Moneys  arising  from  the  disposal  of  lands  and  other  capital 
moneys  received  by  the  local  authority  in  respect  of  the  under- 
taking are  to  be  applied  in  reduction  of  the  capital  moneys 
borrowed  for  (1)  electricity  purposes,  and  (2)  other  than  electricity 
purposes. 
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s,  58;  London  Government  Act,  1899  (62  &  63  Vict.  c.  14),  s.  14,  See  titles 
Local  Government  ;  Metropolis. 

(h)  62  &  63  Vict.  c.  19,  schedule,  s.  7.  Similar  provisions  in  the  Provisional 
Order  or  special  Act  are  generally  applicable  where  the  Act  of  1899  does  not 
apply, 

(c)  See,  however,  note  (/),  p.  594,  post. 
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Part  IV. — Grant  of  Provisional  Order. 

1107.  The  powers  of  the  Board  of  Trade  to  grant  Provisional 
Orders  conferring  powers  for  the  supply  of  electricity  and  incidental 
purposes  are  as  follows  : — 

The  Board  may  by  Provisional  Order  authorise  any  local 
authority,  company,  or  person  (d)  to  supply  electricity  for  any 
public  or  private  purposes,  within  any  area(e),  and  for  such  period, 
whether  limited  or  unlimited  (/),  as  the  Board  think  proper  (</). 

The  Board  may,  with  the  concurrence  of  the  Local  Government 
Board,  by  Provisional  Order,  make  provisions,  by  the  constitution 
of  a  joint  committee  or  joint  board,  or  otherwise,  for  the  joint 
exercise  of  powers  under  the  Electric  Lighting  Acts,  1882  to  1909, 
or  any  Provisional  Order,  by  two  or  more  local  authorities,  as 
respects  any  area  of  supply  consisting  of  the  whole  or  parts  of  the 
districts  of  those  authorities ;  and  any  such  Provisional  Order  may 
contain  provisions  adapting  the  Acts  or  any  such  Provisional 
Order  (li)  to  the  case  of  any  committee  or  board  so  constituted  (i). 

(d)  It  is  tlie  practice  of  the  Board  when  they  grant  a  Provisional  Order  to  an 
individual  or  individuals  to  insert  in  it  clauses  making  the  exercise  of  its 
powers  conditional  upon  their  transfer  to  other  undertakers.    See  p.  636,  post. 

(e)  By  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  3  (7),  as 
applied  by  ibid.,  s.  4,  the  grant  of  a  Provisional  Order  to  a  local  authority  to 
supply  electricity  within  any  area,  though  the  same  or  some  part  thereof  is  not 
within  their  own  district,  is  expressly  authorised  ;  and  Orders  authorising  a  local 
authority  to  supply  an  outside  area  are  often  granted. 

(/)  Provisional  Orders  are  never  granted  for  limited  periods. 

(r/)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  4.  A  Provisional 
Order  under  this  section  may,  by  ibid.,  s.  3  (8),  (9),  as  applied  by  s.  4,  make  such 
regulations  as  to  the  limits  within  which  and  the  conditions  under  which  a 
supply  of  electricity  is  to  be  compulsory  or  permissive,  and  for  enforcing  the 
performance  of  the  undertakers'  duties  in  relation  to  the  supply,  and  for  the 
revocation  of  the  Provisional  Order  on  the  undertakers'  failure  to  perform  such 
duties,  and  generally  may  contain  such  regulations  and  conditions  as  the  Board 
of  Trade  think  expedient,  and,  in  the  case  of  undertakers  other  than  the  local 
authority,  it  may  contain  provisions  for  specified  purposes  in  connection  with 
the  breaking  up  of  streets  repairable  by  the  local  authority,  and  the  alteration 
of  the  position  of  pipes  and  wires  other  than  those  of  the  undertakers  under  such 
streets.  And  the  subject-matters  for  which  it  is  contemplated  that  such  a 
Provisional  Order  may  provide  are  further  indicated  by  ibid.,  s.  6,  whereby  the 
undertakers  are  to  be  subject  to  such  regulations  and  conditions  as  may  be 
inserted  in  any  licence.  Order,  or  special  Act  with  regard,  putting  it  shortly,  to 
(a)  the  limits  within  and  the  conditions  under  which  the  supply  is  to  be  compulsory 
or  permissive  ;  (b)  securing  a  regular  and  efficient  supply  ;  (c)  securing  the 
safety  of  the  public ;  (d)  limitation  of  prices ;  (e)  authorising  inspection  and 
inquiry  by  the  Board  of  Trade  and  the  local  authority  ;  (f)  the  enforcement  of 
the  performance  of  the  undertakers'  duties  by  penalties  or  otherwise,  and  the 
revocation  of  the  licence.  Order,  or  special  Act  on  the  failure  of  the  undertakers  to 
exercise  their  powers ;  and  (g)  other  matters.  Provisions  on  all  the  subject- 
matters  of  s.  6,  except  those  in  heads  (b)  and  (c),  are  contained  in  the  schedule 
to  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  and  will  be 
found  in  Provisional  Orders  not  incorporating  that  schedule.  It  has  never  been 
the  practice  to  insert  provisions  under  head  (c),  nor  since  1883  under  head  (b), 
in  Provisional  Orders  ;  these  matters  are  left  to  be  dealt  with  by  the  Board 
of  Trade  regulations ;  see  note  {q)  p.  545,  ante. 

{h)  I.e.,  apparently,  any  existing  Provisional  Order  the  joint  exercise  of 
powers  under  which  is  in  question. 

(t)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  8.    A  joint  board  for  the 
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The  Board  may  by  Provisional   Order  authorise  any  local     ^■^^'^  i^^- 
authority,  company,  or  person,  who  is  authorised  by  the  same  or     Grant  of 
any  previous  Provisional  Order,  or  by  Act  of  Parliament,  to  supply  Provisional 
electricity  in  any  area,  to  acquire  compulsorily,  or  to  use,  for  the  Order, 
purpose  of  a  generating  station,  any  land  specified  in  the  Order,  Acquisitioa 
whether  situated  within  or  without  the  area  of  supply,  and,  in  the  and  use  of 
case  of  a  local  authority,  whether  situated  within  or  without  their  gg^g/ating 
district  (k).    And  for   the   purpose   of   the   acquisition   of  land  station, 
authorised  to  be  taken  compulsorily  under  such  a  Provisional  Order, 
the  powers  of  the  Lands  Clauses  Acts  relating  to  the  purchase  and 
taking  of  land  otherwise  than  by  agreement,  and  to  the  entry 
upon  lands  by  the  promoters  of  the  undertaking,  are  made  available, 
subject  to  formal  modifications  and  to  a  provision  extending  the 
meaning  of  land  so  as  to  include  easements  (0-    But  the  Board  Land  of  gas 
cannot  by  Provisional  Order  authorise  the  compulsory  acquisition 
of  any  land  which,  at  the  date  of  the  first  publication  of  the  notice 
for  the  Order,  belongs  to  any  gas  or  water  undertakers,  and  is  used, 
or  authorised  to  be  used,  by  them  for  the  purposes  of  their 
undertaking  (vi). 

The  Board  may  by  Provisional  Order  authorise  any  local  Supply  to 
authority,  company,  or  person  authorised  to  supply  electricity  in  ^^^^j^^'^^g 
any  area,  to  supply  at  any  point  within  that  area  electricity  to  be  and  canals, 
used  for  purposes  incidental  to  the  working  or  lighting  of  any 
railway,  tramway,  or  canal  situate  partly  within  and  partly  without 
that  area,  other  than  purposes  for  which  the  Board  are  empowered 
by  the  Electric  Lighting  Act,  1909  (n),  to  authorise  a  supply  without 
recourse  to  Provisional   Order  (o).    A  body  receiving  a  supply 
under  such  a  Provisional  Order  are,  however,  subject  to  a 
prohibition  against  using  the  electricity  so  as  to  interfere  with 
Government  or  statutory  observatories  or  laboratories  (p). 

The  Board,  unless  they  are  of  opinion  that,  by  reason  of  the  Supply  in 
character  or  magnitude  of  the  proposed  undertaking,  the  matter  ought  bulk, 
to  be  dealt  with  by  private  Bill,  may  by  Provisional  Order  (a)  authorise 
any  local  authority  or  company  to  supply  electricity  in  bulk ;  (b)  pro- 
vide for  any  supply  so  authorised  being  compulsory ;  and  (c)  make 
such  other  provisions  as  appear  to  them  necessary  for  adapting 
the  Electric  Lighting  Acts  to  any  case  where  a  local  authority  or 
company  are  authorised  to  supply  electricity  in  bulk,  including  the 
application  to  roads,  railways,  and  tramways  along  the  route  along 
which  lines  are  authorised  to  be  laid  for  the  purpose  of  giving  the 
supply  in  bulk,  of  the  provisions  of  those  Acts  which  authorise  or 

carrying  on  of  an  electrical  and  tramway  undertaking  in  the  borouglis  of 
Stalybridge,  Hyde,  Mossley,  and  Dukinfield  is  constituted  by  1  Edw.  7,  c.  cxcv. 

{h)  Electric  Ligbting  Act,  1909  (9  Edw.  7,  c.  34),  s.  1  (1).  As  to  tbe  notices 
of  an  application  for  a  Provisional  Order  under  tbe  section,  see  note  {d),  p.  559, 
post  J  and  as  to  tbe  necessity  for  express  authority  to  use  land  for  a  generating 
station,  see  p.  570,  post. 

(1)  Ibid.,  s.  1  (2).    See  p.  568,  post. 

(m)  Ibid.,  s.  24. 

(n)  I.e.,  baulage  or  traction  on  tbe  railway,  tramway,  or  canal,  and  lighting- 
vehicles  and  vessels  to  be  used  thereon  ;  see  p.  595,  post. 
(o)  Ibid.,  s.  5  (2). 

(p)  Ibid.,  s.  5(3).    See  further,  p.  595,  post. 
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enable  the  Board  to  authorise  the  breaking  up  of  any  road,  railway, 
or  tramway.  If  the  Board  refuse  to  grant  a  Provisional  Order 
under  these  powers  on  the  ground  that  the  matter  ought  to  be  dealt 
with  by  private  Bill,  then,  subject  to  the  Standing  Orders  of 
Parliament,  and  subject  to  provisions  for  the  giving  of  certain 
additional  notices,  the  notices  published  and  served  for  the  purposes 
of  the  Provisional  Order  are  to  be  held  to  have  been  published  and 
served  for  the  purposes  of  a  private  Bill  applying  for  similar 
powers,  and  the  application  for  the  Provisional  Order  is  to  be 
treated  as  a  petition  for  leave  to  bring  in  a  private  Bill  (q). 

For  the  purpose  of  enabling  electricity  to  be  brought  into  an  area 
of  supply  from  a  generating  station  belonging  to  any  undertakers 
situated  outside  that  area,  the  Board  may  by  Provisional  Order 
apply  to  any  roads,  railways,  or  tramways  situated  outside  that  area 
the  provisions  of  the  Electric  Lighting  Acts  which  authorise,  or 
enable  the  Board  to  authorise,  the  breaking  up  of  any  road,  railway, 
or  tramway,  so  far  as  those  provisions  do  not  already  so  apply  (r). 

Lastly,  the  Board  have  certain  powers  for  dealing  by  Provisional 
Order  with  the  purchase  of  undertakings  by  local  authorities  (s). 

1108.  A  Provisional  Order  authorising  the  supply  of  electricity 
within  the  district  of  a  local  authority  by  other  undertakers  must 
not,  however,  be  granted  by  the  Board  of  Trade,  unless  (except 
where  the  local  authority  waive  their  right  to  such  notice)  notice  of 
the  intended  application  for  the  Order  has  been  duly  given  to  the 
authority  on  or  before  July  1st  in  the  year  in  which  the  application 
is  made ;  nor  must  it  be  granted  without  the  consent  of  that 
authority,  unless  the  Board,  if  the  consent  is  refused,  are  of  opinion 
that,  having  regard  to  all  the  circumstances  of  the  case,  the 
consent  ought  to  be  dispensed  with  (t).  No  such  notice  need, 
however,  be  given  to  the  local  authority  of  a  district  in  which  it  is 
not  intended  to  take  power  to  distribute  electricity  (it). 

Again,  a  Provisional  Order  authorising  the  breaking  up  of  roads 
outside  the  area  of  supply  (a)  must  not  be  granted  except  with  the 
consent  of  the  local  authority  in  whose  district  the  road  is  situate, 
unless  the  Board,  if  the  consent  is  refused,  are  of  opinion  that, 
having  regard  to  all  the  circumstances  of  the  case,  the  consent 
•ought  to  be  dispensed  with  (h). 

.Where  the  Board  dispense  with  the  consent  of  a  local  authority 


{q)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  4.  For  special  legislation 
authorising  supply  in  bulk,  see  pp.  627 — 635,  639,  post. 

(r)  Ibid.,  s.  3.  Provisions  for  the  pui-pose  contemplated  by  this  section  have 
frequently  been  inserted  in  the  Acts  confirming  Provisional  Orders. 

(s)  See  pp.  600,  601,  post. 

(t)  Electric  Lighting  Act,  1882  (45  &  46  Yict.  c.  56),  s.  4;  Electric  Lighting 
Act,  1888  (51  &  52  Vict.  c.  12),  s.  I  ;  Electric  Lighting  Act,  1909  (9  Edw.  7, 
c.  34),  s.  9. 

(n)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  9.  The  provision  that 
notice  need  not  be  given  to  the  local  authority  seems  to  imply  that  their  consent 
is  not  required. 

(a)  Under  the  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  ss.  3,  4  (1). 

(b)  Ibid.  Observe  that  the  consent  required  is  that  of  the  local  authority  in 
■whose  distrtict  the  road  is  situate,  whether  they  or  any  other  body  or  persons 
are  responsible  for  its  maintenance. 
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in  any  of  the  above-mentioned  cases  they  are  to  make  a  special 
report  to  Parliament  stating  their  grounds  for  so  doing  (c). 

1109.  The  procedure  on  application  for,  and  on  objections  against 
the  grant  of,  a  Provisional  Order  is  regulated  almost  entirely  by  rules 
issued  by  the  Board  of  Trade  (d).  The  passing  of  a  resolution  at  a 
special  meeting  is,  however,  required  by  statute  in  the  case  of  an 
application  by  a  local  authority  (e).  And,  in  connection  with  the 
Bill  for  the  confirmation  of  the  Order,  compliance  with  the  Standing 
■Orders  of  Parliament  is  necessary  in  addition  to  the  compliance  with 
the  rules  of  the  Board  (/). 

1110.  The  Provisional  Order  must  not  be  granted  by  the  Board  of  Opportunity 
Trade  until  opportunity  has  been  given  to  all  parties  interested  to  ^o^b°^''iven'^ 
make  representations  or  objections  to  the  Board  with  regard  to  the  °  ^  s^^^^- 
application  (g) . 

nil.  The  grant  of  authority  to  any  undertakers  to  supply  elec-  Competition 

tricity  within  any  area  by  licence  or  Provisional  Order  is  not  in  any  ^^^^^^"^ 

way  to  hinder  or  restrict  the  granting  of  a  licence  or  Provisional  takers. 
Order  to  the  local  authority,  or  to  any  other  company  or  person 
within  the  same  area  (h). 

1112.  Where  applications  for  Provisional  Orders  authorising  the  Applications 
supply  of  electricity  within  the  district  of  a  local  authority  are  ^u^thorit^s 
received  by  the  Board  of  Trade  from  the  local  authority  and  other  have  prefer- 
applicants,  the  Board  give  the  preference  to  the  local  authority  if,  ence. 

in  the  opinion  of  the  Board,  no   special  circumstances  exist 
rendering  such  preference  inexpedient  («'). 

1113.  The  Board  of  Trade  will  submit  to  Parliament  for  con-  Confirmation 
firmation  any  Provisional  Order  granted  by  them  under  the  Electric  oj,(^r°^^^^°°^^ 
Lighting  Acts,  1882  to  1909,  but  the  Order  is  of  no  force  until  it  is 
confirmed  by  Parliament  (k). 


(c)  Electric  Ligliting  Act,  1888  (51  &  52  Vict.  c.  12),  s.  1  ;  Electric  Lighting 
Act,  1909  (9  Edw.  7,  c.  34),  ss.  3,  4  (1). 

{d)  The  Board  have  power  to  make  rules  on  the  subject,  and  as  to  other 
matters  arising  under  the  Electric  Lighting  Acts,  under  the  Electric  Lighting 
Act,  1882  (45  &  46  Vict.  c.  56),  s.  5.  And  by  the  Electric  Lighting  Act,  1909 
(9  Edw.  7,  c.  34),  s.  1  (3),  the  Board  are  required  to  provide,  by  rules  under  s.  5 
o[  the  Act  of  1882,  for  notices  to  owners,  lessees,  and  occupiers,  and  also  for 
public  notice,  in  the  case  of  an  application  for  a  Provisional  Order  authorising 
the  compulsory  acquisition  or  use  of  land  for  a  genei'atiug  station.  Rules  under 
s.  5  of  the  Act  of  1882  ha,ve,  by  virtue  of  that  section,  statutory  force  and  are 
to  be  judicially  noticed ;  and  they  are  to  be  laid  before  Pai-liament,  but  their 
validity  does  not  appear  to  depend  on  their  having  been  so  laid.  See  the  Scotch 
case  of  Hepburn  v.  Wilsoii  (1901),  3  Adam,  502.  The  rules  at  present  (1910)  in 
force  were  issued  in  September,  1899  (Stat.  E.  &  O.  Eev.,  Vol.  IV.,  Electric 
Lighting,  p.  1). 

(e)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  ss.  3  (6),  4. 

(/)  See  the  note  appended  to  the  rules  of  the  Board  of  Trade  of  September, 
1899,  referred  to  in  note  (cZ),  supra.    See  also  title  Paeliament. 

(g)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  ss.  3  (5),  4. 

(A)  Electric  Lighting  Act,  1888  (51  &  52  Vict.  c.  12),  s.  1. 

(i)  See  the  note  appended  to  the  Eules  of  the  Board  of  Trade  of  September, 
1899,  referred  to  in  note  (d),  supra. 

{It)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  4  (2). 
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If  while  the  Bill  confirming  any  such  Order  is  pending  in  either 
House  of  Parliament  a  petition  is  presented  against  any  Order 
comprised  therein,  the  Bill,  so  far  as  it  relates  to  that  Order,  may 
be  referred  to  a  select  committee,  and  the  petitioner  is  to  be  allowed 
to  appear  and  oppose  as  in  the  case  of  a  private  Bill  (1). 


Part  V. — Powers  and  Duties  of 
Undertakers. 

Sect.  1. — Introductory. 

introductoiy  1114.  In  the  ensuing  account  of  the  powers  and  duties  of  the 
explanation,  undertakers  carrying  on  an  electric  undertaking  it  is  assumed  that 
the  undertaking  is  authorised  by  a  Provisional  Order  which  (as  is 
usual  in  the  case  of  Provisional  Orders  as  to  provincial  undertakings 
in  England  confirmed  since  the  passing  of  the  Electric  Lighting 
(Clauses)  Act,  1899  (a) )  incorporates  the  whole  of  the  schedule  to 
that  Act  except  the  clauses  applicable  to  Scotland  and  Ireland,  and 
which  contains  itself  only  special  provisions  of  the  kind  that  have 
been  generally  inserted  in  such  Provisional  Orders. 

The  provisions  of  the  Electric  Lighting  Acts,  1882  to  1909  (b), 
to  which  there  will  be  occasion  to  refer,  are,  however,  not  confined 
to  undertakings  authorised  by  Provisional  Order,  but  apply  also, 
subject  to  the  provisions  of  the  special  Act,  to  undertakings 
authorised  by  the  special  Act  (c).  The  provisions  of  the  schedule  to 
the  Electric  Lighting  (Clauses)  Act,  1899  (d),  are  incorporated  not 
only  with  subsequent  Provisional  Orders,  but  subject  to  the  express 
provisions  of  the  special  Act,  with  subsequent  special  Acts, 
authorising  provincial  undertakings.  And  Provisional  Orders  and 
special  Acts  not  incorporating  the  schedule  to  the  Act  of  1899  in 
general  contain  provisions  practically  identical  with,  or  differing 
comparatively  little  from,  provisions  in  that  schedule  (e). 


(l)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  4  (3).  And  see  title 
Pabliament  for  private  Bill  procedure. 

(a)  62  &  63  Vict.  c.  19. 
'  (b)  45  &  46  Vict.  c.  56;  51  &  52  Vict.  c.  12;  9  Edw.  7,  c.  34. 

(c)  See  pp.  543,  544,  ante. 

{d)  62  &  63  Vict.  c.  19.  As  the  present  part  of  the  title  is  written  as  an 
account  of  an  undertaking  authorised  by  a  Provisional  Order  incorporating  the 
schedule  to  the  Act  of  1899,  in  other  words,  an  undertaking  authorised  by  a 
"special  Order"  within  the  meaning  of  that  schedule  (see  p.  550,  ante),  the 
undertaking  is  spoken  of  in  the  present  part  of  the  title  as  authorised  by  "  special 
Order,"  even  in  dealing  with  sections  of  the  Electric  Lighting  Acts,  although 
these  Acts  do  not  use  the  expression  "  special  Order,"  but  other  and  generally 
wider  expressions,  such  as  "  licence,"  "  Order,"  or  "  special  Act."  In  the  saine 
way  the  expression  "the  undertakers"  is  used  in  dealing  with  sections  of  the 
Acts  which  use  other  expressions,  such  as  a  "  local  authority,"  "  company,"  or 
"person  authorised  to  supply  electricity. "  In  cases  where  the  language  of  a 
section  is  thus  departed  from,  however,  its  scope  is  indicated  in  the  footnotes. 

(e)  The  schedule  to  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c. 
19),  consists,  as  has  been  stated  (p.  544,  ante),  of  provisions,  generalised  in  form, 
which  had  been  usual  in  Orders  granted  before  the  Act.    The  form  employed  for 
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Consequently,  while  the  possibility  of  peculiar  legislation  affecting  Sect.  i. 
a  particular  undertaking  must  not  be  forgotten,  the  ensuing  account  Intro- 

of  the  powers  and  duties  of  the  undertakers  is  in  great  measure  of  ductory. 
general  application  in  reference  to  undertakings  of  a  normal 
character. 

Sect.  2. — General  Powers  and  Obligations. 

1115.  The  undertakers  may,  subject  to  and  in  accordance  with  General 
the  provisions  and  restrictions  of  the  Electric  Lighting  Acts,  and  of  P<^'^^^^- 
any  rules  made  by  the  Board  of  Trade  in  pursuance  thereof,  and  of 

the  special  Order  (/)  authorising  or  affecting  their  undertaking,  and 
for  the  purpose  of  supplying  electricity,  acquire  such  lands  by 
agreement  (g),  construct  such  works  (h),  acquire  such  licences  for 
the  use  of  any  patented  or  protected  processes,  inventions, 
machinery,  apparatus,  methods,  materials,  or  other  things,  enter 
into  such  contracts  (i),  and  generally  do  all  such  acts  and  things  as 
may  be  necessary  and  incidental  to  such  supply  (j). 

1116.  In  the  exercise  of  the  powers  in  relation  to  the  execution  of  Compensation 
works  given  them  by  the  Electric  Lighting  Acts  or  the  special  damage. 
Order  (A;),  the  undertakers  must  cause  as  little  detriment  and  incon- 
venience and  do  as  little  damage  as  possible  (l),  and  must  make  full 
compensation  to  all  bodies  and  persons  interested  for  all  damage 
sustained  by  them  by  reason  or  in  consequence  of  the  exercise  of 

such  powers  (m),  the  amount  and  application  of  such  compensation 
in  case  of  difference  to  be  determined  by  arbitration  (n) . 

1117.  Where  a  local  authority  are  the  undertakers  they  may  Power  of 
contract  with  any  company  or  person  for  the  execution  and  main-  ^°ft^oi.jty  ^o 
tenance  of  any  works  needed  for  the  purposes  of  the  authorised  contract, 
supply  of  electricity,  or  for  the  supply  of  electricity  within  the  area 

of  supply  or  any  part  of  it  (o). 


sucli  Orders  immediately  before  th.e  Act,  and  on  which,  the  Act  was  founded,  had, 
however,  developed  gradually  ;  and  many  of  the  provisions  of  the  earlier  Orders 
are  accordingly  less  complete  than,  and  otherwise  diverge  in  detail  from,  those 
of  the  schedule  to  the  Act  of  1899. 

( / )  The  words  are  ' '  any  licence,  Order,  or  special  Act  authorising  or  affecting 
their  undertaking." 

{g)  See  further,  p.  568,  post. 

(A)  See  further,  p.  570,  post. 

(i)  See  further,  p.  588,  post. 

(,/)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  10. 
(k)  The  words  are  "  any  licence,  Order,  or  special  Act." 

(l)  The  provision  that  the  undertakers  are  to  cause  as  little  detriment  etc. 
and  do  as  little  damage  as  possible  appears  to  refer  to  the  way  in  which  the 
works  are  carried  out,  and  not  to  limit  any  discretion  which  the  undertakers 
have  as  to  what  works  they  will  carry  out.  See  B.  v.  East  and  West  India 
Docks  and  Birmingham  Junction  Bail.  Co.  (1853),  2  E.  &  B.  466,  per  Lord 
Campbell,  C.  J.,  at  p.  474 ;  Femvick  v.  East  London  Bail.  Co.  (1875),  L.  R.  20 
Eq.  544,  per  Jessel,  M.E.,  at  p.  549. 

(m)  I.e.,  the  powers  for  the  execution  of  the  works  as  distinguished  from 
those  for  using  the  works  ;  see  Shelfer  v.  City  of  London  Electric  Lighting  Go., 
[1895]  1  Oh.  287,  C.  A. 

(«)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  17.  As  to  arbitration 
under  the  Act,  see  p.  615,  post. 

(o)  lUd.,  s.  11. 
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1118.  The  undertakers  must  not,  by  transfer  or  otherwise,  divest 
themselves  of  any  of  the  powers,  rights,  or  obHgations  conferred  or 
imposed  on  them  by  the  Electric  Lighting  Acts,  or  by  the  special 
Order,  otherwise  than  under  and  in  accordance  with  a  provision 
contained  in  a  licence,  Order,  or  special  Act  authorising  such  a 
divestiture  (p) .  An  agreement  by  which  the  undertakers  in  fact,  in 
a  practical  sense,  hand  over  the  control  of  the  undertaking  to  con- 
tractors is  a  transfer  of  the  undertakers'  powers  within  the  pro- 
hibition, and  void  accordingly,  notwithstanding  that  it  contains  a 
clause  in  terms  declaring  that  the  agreement  is  not  to  be  deemed  to 
create  a  relationship  between  the  undertakers  and  the  contractors, 
the  creation  of  which  is  prohibited  (q). 

The  undertakers  are  further  prohibited  from  purchasing  or 
acquiring  the  undertaking  of,  or  associating  themselves  with,  any 
company  or  person  supplying  energy  under  any  licence.  Provisional 
Order  or  special  Act,  unless  the  undertakers  are  authorised  by 
Parliament  to  do  so  (r).  The  prohibition,  however,  is  not  to  be 
construed  as  prohibiting  the  undertakers  from  taking  a  supply  of 
electricity  in  bulk  from  any  company  or  person  authorised  to  give 
such  a  supply  (s).  In  case  of  contravention  of  the  prohibition, 
the  Board  of  Trade  may,  if  they  think  fit,  revoke  the  special 
Order  upon  such  terms  as  they  think  just  (t). 

1119.  It  is  unlawful  for  any  local  authority,  company,  or  person 
other  than  the  undertakers  to  commence  to  supply  or  distribute 
electricity  within  the  area  of  supply  of  any  undertakers,  unless 
authorised  by  Act  of  Parliament,  or  by  licence  or  Provisional  Order 
under  the  Electric  Lighting  Acts.  But  the  prohibition  does  not 
prevent  any  company  or  person  whose  business  is  not  primarily 
that  of  the  supply  of  electric  energy  to  consumers  from  affording 
a  supply  to  any  other  company  or  person.  Nor  does  it  prevent  any 
company  empowered,  on  November  25th,  1909,  by  their  memorandum 
of  association  to  generate  electric  energy  from  affording  a  supply 


(p)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34>,  s.  14,  providing  that  "a 
local  authority,  company,  or  person  who  have  obtained  a  licence,  Order,  or 
special  Act  for  the  supply  of  electricity  "  shall  not  etc. 

{q)  Sudbury  Corporation  v.  Empire  Electric  Light  and  Power  Co.,  Ltd.,  [1905]  2 
Ch.  104,  decided  under  pi'ovisions  in  the  Electric  Lighting  Act,  1882  (45  &  46 
Vict.  c.  56),  s.  11,  now  repealed  and  replaced  by  the  Electric  Lighting  Act,  1909 
(9  Edvf.  7,  c.  34),  s.  14.  Powers  for  the  transfer  of  an  undertaking  are  fre- 
quently inserted  in  Provisional  Orders  (see  pp.  635,  636,  j)ost).  Agreements  of 
the  character  of  that  in  the  Sudbury  case  have  in  some  cases  been  confirmed 
by  special  Acts  (see  7  Edw.  7,  cc.  xci.  (Electric  Supply  Corporation),  xcix. 
(Eichmond,  Surrey)). 

(r)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  3. 

(s)  Electric  Lighting  Act,  1909  (9  Edw.  7.  c.  34),  s.  20.  The  section,  which 
is  expressed  to  be  enacted  for  removing  doubts,  applies  not  only  to  the  prohibi- 
tion in  the  Electric  Lighting  (Clauses)  Act  (62  &  63  Vict.  c.  19),  schediile,  s.  3, 
but  to  other  similar  prohibitions.  Provisions  similar  to  those  of  the  section 
have  been  generally  inserted  in  recent  Provisional  Orders.  Powers  of  mutual 
association  have  been  conferred  on  particular  undertakers  by  special  legislation 
in  many  cases.  See  particularly  the  metropolitan  legislation  referred  to 
pp.  619,  620,  post. 

{t)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  3. 
As  to  the  revocation  of  the  special  Order,  see  p.  603,  post. 
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to  a  railway  company  for  purposes  incidental  to  that  company's  Sect.  2. 
undertaking  other  than  the  conveyance  of  public  traffic  (u).  General 

Powers  and 

Sect.  3. — Mortgage  of  Undertaking.  Obligations. 

1120.  The  special  Order  does  not  prevent  the  undertakers  (not  Mortgage  of 
being  a  local  authority)  from  borrowing  on  the  security  of  mort-  undertaking, 
gages  of  the  undertaking,  or  render  the  consent  or  approval  of  the 
Board  of  Trade  necessary  to  the  validity  or  effect  of  such  a 
mortgage.  But  every  such  mortgage  is  to  be  deemed  to  comprise 
all  purchase-money  which  may  be  paid  to  the  undertakers  in  the 
event  of  any  sale  or  transfer  of  the  undertaking  or  any  part  of  it, 
under  s.  2  of  the  Electric  Lighting  Act,  1888  (v),  or  the  special 
Order.  A  mortgage  granted  by  the  undertakers  is  not  a  charge  on 
the  undertaking  or  any  part  of  it  in  the  event  of  the  undertaking 
or  that  part  being  so  sold  or  transferred ;  and  every  mortgage  deed 
granted  by  the  undertakers  is  to  be  indorsed  with  notice  to  that 
effect  (w). 


Sect.  4. — Responsibility  oj  Undertakers  for  Nuisance  etc. 

1121.  As  regards  injury  caused  to  others  in  the  carrying  on  of 
the  undertaking,  the  undertakers  are  in  many  respects  in  no  better 
position  than  persons  supplying  electricity  without  statutory 
powers  would  be. 

In  the  first  place,  their  powers  under  the  special  Order  are  subject 
to  a  provision  that  nothing  in  the  special  Order  shall  exonerate 
them  from  any  indictment,  action,  or  other  proceeding  for  nuisance 
in  the  event  of  any  nuisance  being  caused  or  permitted  by  them  {x) . 

One  result  of  this  enactment  is  that  the  undertakers  are  in  some 
cases  prevented  from  justifying  the  creation  of  a  nuisance  in  the 
ordinary  sense — e.g.,  by  vibration  from  machinery — even  where 
they  have  powers  which,  but  for  the  enactment,  would  have  justified 
the  nuisance  iy). 

[u)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  23.  The  section  provides 
that  ' '  where  in  any  area  a  local  authority,  company,  or  person  is  authorised 
to  supply  electricity  under  Act  of  Parliament  or  under  licence  or  Provisional 
Order,  ...  it  shall  not,  after  the  passing  of  this  Act,  be  lawful  for  any  other 
local  authority,  company,  or  person  to  commence  to  supply  or  distribute  elec- 
tricity within  the  same  area,"  unless  etc.  The  prohibition  would  seem  to  extend 
to  cases  where  supply  in  any  area  is  authorised  after  the  Act  of  1909,  but,  in 
such  cases,  must  apparently  be  confined  to  a  subsequent  commencing  to  supply 
without  authority.  The  Act  of  1909  received  the  royal  assent  on  November 
25th,  1909. 

iv)  51  &  52  Vict.  c.  12,  s.  2  ;  see  p.  600,  post. 

(w)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  78. 
(x)  Ibid.,  s.  81. 

(y)  See  ShelferY.  Gity  of  London  Electric  Lighting  Co.,  [1895]  1  Ch.  287,  C.  A., 
where  the  defendant  company  were  restrained  from  working  a  generating 
station  so  as  to  cause  a  nuisance.  The  decision,  though  turning  partly  on  the 
enactment  equivalent  to  s.  81  of  the  schedule  to  the  Act  of  1899,  supra,  applicable  to 
the  defendants'  undertaking,  would  apparently  have  been  the  same  in  the  absence 
of  that  enactment,  on  the  ground  that  the  general  powers  of  s.  10  of  the 
Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  as  to  which,  see  p.  561,  ante, 
on  which  alone  the  defendants  could  rely  as  authorising  the  acquisition  of  land 
for,  or  the  erection  of,  the  generating  station,  were  enabling  only  (compare 
Metropolitan  Asylum  District  v.  Hill  (1881),  6  App.  Cas.  193 ;  Bapier  v.  London 
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Another  result  is  that  the  doctrine  (a)  under  which  he  who 
employs  a  dangerous  agency  does  so  at  his  peril  applies  to  the 
undertakers  as  it  does  to  a  private  individual ;  so  that  in  the  case 
of  an  accident  caused  by  their  employment  of  electricity  they  may 
be  liable  even  in  the  absence  of  negligence  (h),  notwithstanding  the 
principle  that  in  general  those  carrying  on  statutory  undertakings 
are  liable  in  such  cases  only  if  negligence  is  proved  (c). 

At  the  same  time,  some  of  the  powers  given  to  the  undertakers 
undoubtedly  justify  what  in  the  absence  of  such  powers  would  be  a 
nuisance  ;  for  instance,  the  powers  to  break  up  streets  (d). 

of  streets,  Tramways  Co.,  [1893]  2  Oh.  588,  0.  A.) .  But,  where  it  applies,  s.  81  of  the  schedule 
to  the  Act  of  1899  prevents  undertakers  from  justifying  a  nuisance  from  a 
generating  station  erected  on  land  which  they  have  special  power  to  acquire 
or  utilise  for  the  purpose.  In  many  cases,  however,  where  power  to  acquire  or 
utilise  specified  land  for  a  generating  station  has  been  given  by  statute,  s.  81  of 
the  schedule  to  the  Act  of  1899,  or  any  corresponding  provision  applicable  to 
the  undertaking,  has  been  declared  inapplicable  as  regards  nuisances  caused  by 
works  of  the  undertakers  on  that  land,  with,  in  a  few  cases,  the  exception  of 
nuisances  due  to  particular  causes  (see  p.  630,  post,  and  compare  the  metropolitan 
legislation  referred  to,  p.  622,  post).  The  Board  of  Trade  are  enabled  by  the 
Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  1  (see  p.  557,  ante),  to  confer 
powers  of  the  kind  by  Provisional  Order.  But  whether  the  Board  will  in  any 
case  be  prepared  to  frame  such  a  Provisional  Order  so  as  to  exclude  nuisances 
arising  from  the  working  of  the  generating  station  from  the  operation  of  s.  81 
of  the  schedule  to  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19), 
remains  to  be  seen. 

As  to  the  effect  of  such  enactments  as  s.  81  of  the  schedule  to  the  Act  of  1899, 
see  further,  A.-G.  v.  Gas  Light  and  Coke  Go.  (1877),  7  Ch.  D.  217  ;  Jordeson  v. 
Button,  Southcoates  and  Drypool  Gas  Co.,  [1899]  2  Oh.  217,  0.  A.  Batcheller  y, 
Tunbridge  Wells  Gas  Co.  (1901),  84  L.  T.  765. 

For  cases,  turning  on  the  facts,  in  which  proceedings  have  been  taken 
against  electrical  undertakers  in  respect  of  alleged  nuisances  from  generating 
stations,  see  Colwelly.  St.  Pancras  Borough  Council,  [1904]  1  Ch.  707  ;  Knight  y. 
Isle  of  Wight  Electric  Light  and  Power  Co.  [WOi),  73  L.  J.  (CH.)  299. 

In  Demerara  Electric  Co.  v.  White,  [1907]  A.  C.  330,  P.O.,  where,  under  colonial 
legislation,  the  company  were,  on  the  same  date,  authorised  by  an  Order  to 
supply  electricity  for  all  purposes  and  use  it  for  the  purpose  of  any  undertaking, 
and  authorised  by  a  licence  to  operate  a  tramway  undertaking  by  electric 
power,  a  clause  in  the  Order  preserving  the  company's  liability  for  nuisance 
was  held  to  cover  nuisances  caused  in  the  generation  of  electricity  for  the 
purpose  of  the  tramways,  though  the  licence  contained  no  similar  clause. 

(a)  With  regard  to  this  doctrine,  known  as  the  doctrine  of  Rylands  v.  Fletcher 
(1868),  L.  E.,  3  H.  L.  330 ;  1  Smith,  L.  C,  11th  ed.,  810;  see  note  (a)  on  p.  583, 
■post,  and  titles  Negligence  ;  Nuisance. 

(&)  Midwood  &  Co.,  Ltd.  v.  Manchester  Corporation,  [1905]  2  K  B.  597,  C.  A. 

(c)  As  to  this  principle,  see  titles  Negligence  ;  Nuisance.  In  Solomons  v. 
Stepney  Borough  Council  (1905),  69  J.  P.  360,  where  the  principle  was  assumed 
to  apply  to  the  undertakers  of  an  electric  lighting  undertaking,  the  statutory 
provisions  preserving  the  liability  of  the  undertakers  for  nuisance  and  accident 
were  not  brought  to  the  attention  of  the  court. 

(d)  See  per  EoMEE,  L.J.,in  Midwood  &  Co.,Ltd.r.  Manchester  Corporation,  supra. 
Possibly  the  main  powers  of  the  undertakers  for  interference  with  streets,  being 
derived  from  s.  12  of  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  and 
the  provisions  of  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15), 
incorporated  therewith,  and  not  (like  their  powers  under  s.  10  of  the  Act  of  1882) 
being  expressed  to  be  subject  to  the  Provisional  Order,  licence,  or  special  Act,  are 
not  controlled  by  s.  81  of  the  schedule  to  the  Electric  Lighting  (Clauses)  Act, 
1899  (62  &  63  Vict.  c.  19).  This  explanation  was  not  suggested  in  Midwood  & 
Co.,  Ltd.  V.  Manchester  Corporation,  supra.  The  powers  given  by  the  Gasworks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  are  themselves  subject  to  a  section  in 
that  Act  (s.  29),  which,  however,  is  not  incorporated  with  the  Electric  Lighting 
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Secondly,  the  undertakers  are  declared  answerable  for  all  accidents, 
damages,  and  injuries  happening  through  the  act  or  default  of  the 
undertakers,  or  of  any  person  in  their  employment,  by  reason  of  or 
in  consequence  of  any  of  the  undertakers'  works,  and  are  required 
to  save  harmless  all  authorities,  bodies,  and  persons  by  whom  any 
street  is  repairable,  and  all  other  authorities,  companies,  and  bodies 
collectively  and  individually,  and  their  officers  and  servants,  from 
all  damages  and  costs  in  respect  of  those  accidents,  damages,  and 
injuries  (e).  But  whether  the  responsibility  thus  cast  on  them 
extends  to  accidents  etc.  not  due  to  the  negligence  of  the  undertakers 
or  of  those  for  whom  they  are  responsible  is  doubtful  (J). 

1122.  It  is  the  practice  to  insert  in  Acts  and  Orders  authorising 
the  use  of  electricity  for  the  purposes  of  traction  on  railways  and 
tramways  express  provisions  dealing  with  the  danger  to  metal  gas 
and  water  pipes,  and  similar  apparatus,  from  electrolytic  action  set 
up  by  electric  currents  due  to  the  operations  of  the  body  working 
the  railway  or  tramway  {g).  But  though  clauses  dealing  with  the 
danger  of  electrolysis  have  been  inserted  in  a  few  special  Acts  (Ji), 
there  is  no  general  legislation  on  the  matter  applicable  to  under- 
takings under  the  Electric  Lighting  Acts  {i). 

1123.  With  a  view  to  the  protection  of  the  royal  palaces,  parks,  and 
gardens,  museums,  and  other  public  buildings,  and  their  contents, 

Act,  1882  (45  &  46  Vict.  c.  56),  similar  to  s.  81  of  the  schedule  to  the  Act  of 
1899.  As  to  how  far  negligence  is  an  element  in  the  liability  of  promoters  of  a 
gas  undertaking  for  an  accident  arising  out  of  the  exercise  of  the  powers  of  the 
Act  of  1847  for  interfering  with  streets,  see  Hornby  v.  Liverpool  United  Gas 
Light  Co.  (1883),  47  J.  P.  231,  as  to  which  case  see  further  note  (o),  p.  573,  post ; 
Ooodson  V.  Simbury  Gas  Consumers  Co.,  Ltd.  (1896),  75  L.  T.  251 ;  Price  v.  South 
Metropolitan  Gas  Co.  (1895),  65  L.  J.  (q.  b.)  126,  in  none  of  which  cases,  however, 
was  s.  29  of  the  Gasworks  Clauses  Act,  1847  (lo  &  11  Vict.  c.  15),  considered. 

(e)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  77. 

(/")  In  Brocklehurst  v.  Manchester,  Bury,  Rochdale  and  Oldham  Steam 
Tramways  Co.  (1886),  17  Q.  B.  D.  118,  a  precisely  similar  enactment  in  the 
Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  s.  55,  was  held  not  to  render 
the  tramway  promoters  liable,  in  the  absence  of  negligence,  for  an  accident 
caused  by  a  tram  car  to  a  person  using  the  highway.  But  in  Midwood  &  Co.,  Ltd. 
V.  Manchester  Corporation,  [1905]  2  K.  B.  597,  C.  A.,  Mathew,  L.J., 
expressed  the  opinion  that  a  similar  enactment  applicable  to  an  electric  under- 
taking rendered  the  undertakers  liable  in  the  case  of  an  explosion  and  fire 
caused  by  their  mains  apart  from  negligence,  distinguishing  the  Brocklehurst 
case  on  the  ground  of  the  difference  in  character  between  a  tramway  under- 
taking and  an  electric  undertaking.  In  Dumphy  v.  Montreal  Light,  Heat,  and 
Power  Co.,  [1907]  A.  0.  454,  P.  0.,  where  the  defendant  company  had  statutory 
powers  for  the  supply  of  electricity  in  Montreal,  and  for  that  purpose  to  place 
wires  under  or  over  the  streets,  subject  to  the  proviso  that  the  company  should 
be  "  responsible  for  all  damages  which  it  may  occasion,"  it  was  assumed  that 
the  company  would  not  be  liable  for  an  accident  caused  by  their  wires  in  the 
absence  of  negligence  ;  and  the  points  decided  were  that  as  the  company  had 
the  statutory  option  of  placing  their  wires  overhead  or  underground,  it  could 
not  be  negligent  on  their  part  to  select  the  former  alternative,  and  that  a  find- 
ing of  a  jury  that  they  had  been  negligent  in  failing  to  insulate  or  guard  their 
wires  could  not  be  sustained  in  the  absence  of  evidence  that  such  precautions 
would  have  been  effectual. 

(g)  See  titles  Eailways  and  Canals  ;  Tramways  and  Light  Eailways. 

(/i)  See,  e.g.,  3  Edw.  7,  c.  ccxxxviii.,  s.  34. 

(^)  The  restrictions  on  the  undertakers  as  to  the  earthing  of  circuits  (seep.  567, 
post)  are  in  general  regarded  as  a  suflBcient  security  against  danger  from 
electrolysis. 
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outside  area 
of  supply. 


powers  are  vested  in  the  Commissioners  of  Works  for  inspecting 
any  generating  station  of  any  undertakers,  and  requiring  (subject 
to  provisions  for  the  reference  of  disputes  to  arbitration)  works  to 
be  executed  and  things  done  by  them  to  secure  due  consumption 
of  smoke,  prevent  evolution  of  oxides  of  sulphur,  and  generally 
prevent  nuisance  (j). 

Sect.  5. — Area  of  Supply. 

1124.  The  undertakers'  "area  of  supply"  is  always  delimited 
by  the  Provisional  Order  (k). 

The  undertakers  may  be  specially  authorised  by  Provisional 
Order  or  otherwise  to  supply  electricity  to  a  certain  extent  outside 
their  area  of  supply,  and,  in  connection  with  such  authority,  given 
special  powers  for  the  breaking  up  of  streets  etc.  for  the  purpose  of 
constructing  and  laying  down  lines  and  works  (l).  But  unless  so 
authorised,  the  undertakers  must  not  supply  energy  or,  except  for  the 
purposes  of  the  special  Order,  erect  or  lay  down  any  electric  lines 
or  works  beyond  the  area  of  supply  (m)  otherwise  than  under  the 
authority  of  Parliament,  or  under  a  licence  (w)  granted  by  the 
Board  of  Trade  (o).  This  prohibition  is  not  merely  against  the 
utilisation  by  the  undertakers  of  their  powers  under  the  special 
Order  for  the  purpose  of  supplying  energy  elsewhere  than  in  the 
area  of  supply,  but  is  of  a  general  character,  so  that,  for  example, 
it  prevents  a  limited  liability  company  who  obtain  a  special  Order  for 
a  given  area  from  supplying  energy  by  private  agreement  else- 
where (p).  The  prohibition  would  be  infringed  by  the  supply  to  a 
consumer  at  a  point  within  the  area  of  supply  of  energy  to  be 
utilised  by  the  consumer  outside  that  area  (q). 


{j)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  22.  The  section  is 
inapplicable  to  the  Horseferry  Eoad  station  of  the  Westminster  Electric  Supply 
Corporation,  Limited.    Compare  the  metropolitan  legislation  referred  to,  p.  622, 

{k)  The  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
s.  4  (1),  provides  that  "  the  area  of  supply  shall  be  the  area  named  for  that 
purpose  in  the  special  Order." 

(I)  See  pp.  557,  558,  ante;  pp.  595,  596,  post. 

(m)  Though  the  laying  of  wires  etc.  outside  the  area  of  supply  for  the  purposes 
of  supply  within  it  is  not  prohibited,  the  powers  of  the  Electric  Lighting  Acts 
and  of  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  for 
breaking  up  streets  etc.  are,  unless  specially  extended,  confined  to  the  area 
of  supply  (see  pp.  573,  516,  post).  Hence  special  authority  is  generally  neces- 
sary where  the  undertakers  propose  to  lay  wires  outside  their  area  of  supply 
for  the  purpose  of  supply  within  it.  Such  authority  may  now  be  given  by 
Provisional  Order  (see  p.  558,  ante).  Battersea  Vestry  v.  County  of  London  and 
Brush  Provincial  Electric  Lighting  Co.,  Ltd.,  [1899]  1  Ch.  474,  C.  A.,  and  Finchley 
Electric  Light  Co.  v.  Finchley  Urban  Council,  [1903]  2  Ch.  437,  C.  A.,  are  instances 
in  which  undertakers  under  the  Electric  Lighting  Acts  have  placed  lines_  in 
streets  outside  their  area  of  supply  without  powers  in  that  behalf,  and  litigation 
has  ensued.  As  to  these  cases,  and  as  to  interference  with  highways  without 
statutory  powers  generally,  see  title  Highways,  Streets  and  Bridges. 

{n)  No  such  licence  has  been  granted. 

(o)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
s.  4  (2). 

{p)  A.-G.  V.  Metropolitan  Electric  Supply  Co.,  Ltd.,  [1905]  1  Ch.  757,  C.  A. 
(g)  See  Gas  Light  and  Coke  Co.  v.  South  Metropolitan  Gas  Co.  (1889),  62  L.  J. 
(CH.)  123,  H.  L.;  A.-G.  v.  West  Gloucestershire  Water  Co.,  [1909]  2  Ch.  338,  C.  A. 
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If  the  undertakers  supply  energy  or  erect  or  lay  down  electric  Sect.  5. 

lines  or  wires  in  contravention  of  the  prohibition,  the  Board  of  Area  of 

Trade  may,  if  they  think  fit,  revoke  the  special  Order  on  such  terms  Supply, 
as  they  deem  just  (r). 

Sect.  6. — System  and  Mode  of  Supply. 

1125.  The  undertakers  are  authorised,  subject  to  the  provisions 
of  the  special  Order  and  of  the  principal  Act,  to  supply  electric 
energy  within  the  area  of  supply,  for  all  public  and  private  pur- 
poses as  defined  by  the  Electric  Lighting  Act,  1882  (s),  subject  to 
conditions  to  the  following  effect : — 

The  energy  is  to  be  supplied  only  by  means  of  some  system 
approved  in  writing  by  the  Board  of  Trade,  and  subject  to  the 
Board's  regulations  (i). 

The  undertakers  must  not,  without  the  express  consent  of  the 
Board  of  Trade,  and  (except  where  they  are  the  undertakers)  of 
the  local  authority,  place  any  electric  line  above  ground  except 
within  premises  in  the  sole  occupation  or  control  of  the  under- 
takers, and  except  so  much  of  any  service  line  as  is  necessarily  so 
placed  for  the  purpose  of  supply.  And  they  must  not  permit  any 
part  of  any  circuit  to  be  connected  with  earth  except  so  far  as  may 
be  necessary  for  carrying  out  the  provisions  of  the  Board  of  Trade 
regulations,  unless  the  connection  is  for  the  time  being  approved 
by  the  Board,  with  the  concurrence  of  the  Postmaster-General, 
and  is  made  in  accordance  with  the  conditions,  if  any,  of  that 
approval  (u). 

Sect.  7. — Security  for  Execution  of  Works. 

1126.  The  undertakers,  except  where  they  are  a  local  authority,  Security  for 
must,  within  a  limited  time  after  the  commencement  of  the  special  ^^^^j.'j^^^^^'^ 
Order  and  before  exercising  their  powers  for  the  execution  of  works, 

satisfy  the  Board  of  Trade  of  their  being  in  a  position  to  discharge 
their  obligations,  and  also  deposit  or  secure  to  the  satisfaction  of 
the  Board  the  sum  fixed  in  that  behalf  (a).  On  default  of  the 
undertakers  in  these  respects  the  Board,  after  considering  any 
representations  of  the  local  authority,  may  revoke  the  special 
Order  as  to  the  whole,  or  with  the  undertakers'  consent,  any  part 
of  the  area  of  supply  (6). 

The  sum  deposited  or  secured  is  to  be  repaid  or  released  to  the  Repayment  or 
undertakers  in  moieties  upon  certificates  that  amounts  equal  to  the  J^^iease  of 
sums  to  be  repaid  or  released  have  been  expended  by  them  upon  seciirity^^ 
their  works,  or  that  distributing  mains  have  been  duly  laid  in  the 
streets  where  the  undertakers  are  required  to  lay  such  mains  within 

(r)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Yict.  c.  19),  schedule,  s.  4  (3). 
As  to  the  revocation  of  the  Order,  see  p.  603,  post. 

(s)  45  &  46  Vict.  c.  56,  s.  3  (3),  (4).    See  p.  547,  ante. 

(t)  As  to  the  Board  of  Trade  Eegulations,  see  p.  545,  ante. 

(m)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  10. 
As  to  the  consequences  of  a  breach  of  the  conditions,  see  ihid.,  s.  69,  cited  p.  603, 
post.    As  to  overhead  wires,  see  further,  p.  603,  post. 

(a)  The  sum  is  in  practice  specified  in  the  Provisional  Order. 

[b)  As  to  the  revocation  of  the  Order,  see  p.  603,  post. 
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a  limited  period,  or  at  such  earlier  dates  and  by  such  instalments 
as  may  be  approved  by  the  Board  of  Trade. 

"Where  the  area  of  supply  comprises  districts  or  parts  of  districts 
of  two  or  more  local  authorities,  a  separate  deposit  or  security  may 
be  required  as  regards  each  district,  and  in  that  case  the  deposit 
or  security  is  to  be  repaid  or  released  separately  as  to  each 
district  (c). 

Sect.  8. — Acquisition  of  Land. 

Acquisition  of  1127.  The  undertakers  have  power  (restricted  to  a  certain  extent 
land.  cases  where  a  local  authority  are  the  undertakers  (d),  but 

unrestricted  in  other  cases)  to  acquire  land,  and  easements  in  or 
relating  to  lands,  for  the  purposes  of  their  undertaking  by  agree- 
ment (e)  ;  and  they  may  be  given  powers  by  Provisional  Order  for 
the  compulsory  acquisition  of  land,  and  easements  in  or  relating  to 
land,  for  the  purpose  of  a  generating  station  (/).  And  the  powers 
of  the  Lands  Clauses  Acts  {g)  are  made  available  to  the  undertakers 
accordingly  (h). 

(c)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  5. 
There  is  no  express  provision  as  to  the  application  of  the  deposit  or  secured 
sum  in  cases  where  it  is  not  repaid  or  released  to  the  undertakers,  except  in  the 
event  of  the  revocation  of  the  Order.    See  p.  604,  post. 

{d)  See  p.  569,  post. 

(e)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  10.  See  p.  561,  ante. 
The  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  contains  no 
provisions  with  regard  to  the  acquisition  of  land  by  undertakers  other  than  a 
local  authority. 

(/)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  1.    See  p.  557,  ante. 

Ig)  The  Lands  Clauses  Acts,  "  except  the  enactments  with  respect  to  the 
purchase  and  taking  of  lands  otherwise  than  by  agreement,  and  except  the 
enactments  with  respect  to  the  entry  upon  lands  by  the  promoters  of  the  under- 
taking," are  incorporated  with  the  Electric  Lighting  Act,  1882  (45  &  46  Vict, 
c.  56),  by  s.  12  of  that  Act.  And  by  the  Electric  Lighting  Act,  1909  (9  Edw.  7, 
c.  34),  s.  1,  the  provisions  of  the  Lands  Clauses  Acts  relating  to  the  matters 
mentioned  in  the  above  exception  are,  for  the  purpose  of  the  acquisition  of  land 
under  a  Provisional  Order  granted  under  that  section,  incorporated  with  the 
Electric  Lighting  Acts  as  well  as  the  provisions  already  so  incorporated  by  the 
Act  of  1882.  In  the  provisions  of  the  Lands  Clauses  Acts  as  incorporated  by 
the  Act  of  1882,  "the  special  Act "  means  the  Electric  Lighting  Acts  inclusive 
of  any  licence,  Order,  or  special  Act ;  "  promoters  "  or  "  undertakers  "  and 
"the  undertaking"  respectively  mean  the  undertakers  and  the  undertaking 
under  the  Electric  Lighting  Acts;  and  "land"  includes  easements  in  or 
relating  to  lands  (see  the  Act  of  1882,  s.  12).  In  the  provisions  of  the  Lands 
Clauses  Acts  as  incorporated  by  the  Act  of  1909,  "  special  Act  "  means  the 
Electric  Lighting  Acts  inclusive  of  any  Provisional  Order  authorising  the 
compulsory  acquisition  of  land,  except  that  the  three  years  mentioned  in  the 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  s.  123,  is  to  be  cal- 
culated from  the  passing  of  the  Act  confirming  the  Provisional  Order ; 
"promoters"  and  "  the  undertaking  "  mean  respectively  the  undertakers  and 
the  undertaking  under  the  Electric  Lighting  Acts;  and  "land"  includes 
"easements  in  or  relating  to  land  "  (see  the  Act  of  1909,  s.  1  (2),  and  Sched.  I.). 
Eor  the  definition  of  "  Lands  Clauses  Acts  "  in  the  Act  of  1882,  see  p.  549,  ante; 
and  as  to  the  Acts  generally,  see  title  Compulsory  Purchase  of  Land  and 
Compensation,  Vol.  VI.,  pp.  1 — 11  et  seq. 

{h)  Compulsory  powers  for  the  acquisition  of  land  are  frequently  conferred  on 
undertakers  by  special  Act ;  and  such  Acts  often  expressly  empower  them  to 
acquire  a  limited  quantity  of  land  by  agreement  in  addition  to  any  lands  they 
are  empowered  to  acquire  compulsorily  (see,  e.g.,  the  enactments  referred  to  at 
p.  629,  post) .    Such  a  provision  would  probably,  in  general,  prevent  the  powers  of 
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1128.  Where  a  local  authority  are  the  undertakers  they  may 
acquire  by  purchase  or  on  lease  and  use  any  lands  for  the 
purposes  of  the  special  Order,  and  may  also  use  any  other  lands 
for  the  time  being  vested  in  or  leased  by  them,  but  subject  as  to 
the  last-mentioned  lands  to  the  approval  of  the  Local  Government 
Board,  and  may  dispose  of  any  lands  acquired  by  thera  under  the 
above  provisions  which  may  not  for  the  time  being  be  required  for 
the  purposes  of  the  special  Order,  But  the  amount  of  the  land  so 
used  by  them  must  not  at  any  one  time  exceed  in  the  whole  five 
acres  without  the  consent  of  the  Board  of  Trade  (?'). 

The  authority  must  not,  however,  purchase  or  acquire  for  the 
purposes  of  the  special  Order  ten  or  more  houses  which  on  Decem- 
ber 15th  preceding  the  commencement  of  that  Order,  or,  in  the  case 
of  the  transfer  of  an  undertaking  to  a  local  authority,  preceding 
the  date  of  transfer,  were  occupied  either  wholly  or  partially  by 
persons  belonging  to  the  "  labouring  class  "  as  tenants  or  lodgers, 
or,  except  with  the  consent  of  the  Local  Government  Board,  ten 
or  more  houses  which  were  not  so  occupied  on  such  December  15th, 
but  have  been  or  are  subsequently  so  occupied  (j). 

The  local  authority  must  not  appropriate  land  acquired  by  them 
for  the  purpose  of  the  undertaking  to  other  purposes  {k),  except 
temporarily  and  in  a  manner  consistent  with  the  utilisation  of  the 


the  Electric  Lighting  Acts  from  authorising  the  acquisition  by  the  undertakers  of 
more  than  that  limited  quantity  of  land. 

By  the  Housing  of  the  Working  Classes  Act,  1903  (3  Edw.  1,  c.  39),  ss.  3,  16, 
schedule,  provisions  are  made  as  to  the  rehousing  in  certain  cases  of  persons  of  the 
working  class  on  the  acquisition  of  land,  under,  inter  alia,  powers  given,  after  the 
passing  of  that  Act,  by  local  Act  or  Provisional  Order.  These  provisions  would 
apply  in  the  case  of  the  acquisition  of  land  by  the  undertakers  of  an  electric 
undertaking  under  a  special  Act  subsequent  to  the  Act  of  1903  ;  and  more  or 
less  similar  provisions  will  generally  be  found  in  earlier  special  Acts  giving 
powers  for  the  acquisition  of  land.  They  would  apply  also  in  the  case  of  land 
the  compulsory  acquisition  of  which  was  authorised  by  a  Provisional  Order 
granted  under  the  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  1.  "Whether 
they  would  apply  in  the  case  of  the  acquisition,  of  land  by  the  undertakers  by 
agreement  under  their  general  powers  if  the  undertaking  was  authorised  by  a 
Provisional  Order  confirmed  after  the  Act  of  1903  does  not  seem  clear.  In  the 
case  of  undertakers  other  than  a  local  authority,  the  question  would  apparently 
depend  simply  upon  whether  the  powers  for  the  acquisition  of  the  land,  though 
depending  upon  provisions  in  the  Electric  Lighting  Act,  1882  (45  &  46  Vict. 
0.  56),  could  be  regarded  as  given  by  the  Provisional  Order;  but  in  the  case 
of  a  local  authority  the  question  is  further  complicated  in  consequence  of  the 
express  though  apparently  superfluous  powers  for  the  acquisition  of  land  given 
by  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
s.  8  (1),  cited  in  note  {i),  infra.  Certain  obligations  as  to  rehousing  are 
imposed  in.  the  case  of  a  local  authority  by  s.  8  (2)  of  the  schedule  to  the  Act  of 
1899,  cited  in  note  (/),  infra. 

(?)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  8  (1). 
The  restriction  as  to  acreage  is  as  to  the  land  to  be  "  used,"  not  as  to  land  to  be 
acquired.  As  to  the  acquisition  of  land  by  a  local  authority  for  a  purpose  for 
which  it  cannot  be  used  until  further  authority  is  obtained,  see  Ward  v.  Forts- 
mouth  Corporation,  [1898]  2  Ch.  191,  C.  A. 

(j)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  8  (2), 
and  see  ibid.,  s.  8  (3),  defining  "  labouring  class."  As  to  rehousing  obligations, 
see  also  note  (h)  on  p.  568,  ante. 

(k)  A.-G.  V.  Pontypridd  Urban  Council,  [1906]  2  Ch.  257,  C.  A.  ;  and  see 
A.-G.  V.  Hanwell  Urban  Council,  [1900]  2  Ch.  377,  C.  A. 
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land  for  the  purposes  of  the  undertakmg  when  the  occasion  arises  (1), 
unless  they  have  statutory  authority  in  that  behalf  (m). 

Sect.  9. — Generating  Stations. 

1129.  The  undertakers  must  not,  except  with  the  consent  of  the 
Board  of  Trade,  construct  a  generating  station  on  any  land  acquired 
by  them  after  March  31st,  1909,  unless  the  construction  is  authorised 
and  the  land  is  specified  in  a  special  Act  or  Provisional  Order  ;  and 
the  Board  must  not  give  such  consent  until  due  notice  has  been 
given  to  the  local  authority 'of  the  district  in  which  the  land  is 
situate,  and  to  owners  and  lessees  of  land  within  800  yards  of  the 
land  on  which  the  station  is  to  be  constructed,  and  opportunity  has 
been  given  to  the  local  authority,  owners,  and  lessees  of  stating 
objections.  The  prohibition  does  not,  however,  apply  to  a  station 
for  transforming,  converting,  or  distributing  electric  energy 

The  liabilities  of  the  undertakers  as  regards  nuisances  caused  by 
the  working  of  generating  stations  have  already  been  considered  (o). 

Sect.  10. — Works. 

1130.  The  general  powers  of  the  undertakers  for  the  execution 
of  works  have  been  mentioned,  and  it  has  been  pointed  out  that 
these  powers  are,  mainly  at  least,  of  an  enabling  character  (p). 

In  addition  to  their  general  powers,  the  undertakers  have  specific 
powers,  which  are  not  exclusively  enabling,  but  to  some  extent 
authorise  what  might  otherwise  be  tortious  or  illegal  (q),  for  the 
purpose  more  particularly  of  enabling  them  to  construct  works 
in  streets. 

1131.  The  undertakers'  powers  do  not  extend  to  breaking  up  any 
street  not  repairable  by  the  local  authority,  or  any  railway  or 
tramway  (r),  without  the  consent  of  the  authority,  company,  or 
person  by  whom  the  street,  railway,  or  tramway  is  repairable  (s), 

(/)  A.-G.  Y.  Teddington  Urban  Council,  [1898]  1  Ch.  66. 

(m)  E.g.,  under  the  Public  Health  Acts  Amendment  Act,  1907  (7  Edw.  7, 
c.  53),  s.  95. 

{n)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  2.  Eor  similar  special 
legislation,  see  pp.  621,  622,  630,  X)ost.  As  to  the  power  to  authorise  the  acqui- 
sition or  utilisation  of  land  for  a  generating  station,  see  p.  557,  ante.  The 
Board  of  Trade  have  issued  a  memorandum  as  to  procedure  on  applications  for 
their  consent  under  the  section. 

(o)  See  pp.  563,  564,  ante. 

[p]  See  pp.  561,  563,  ante. 

(q)  See  p.  564,  ante. 

(r)  For  the  definitions  of  "  railway  "  and  "  tramway,"  see  p.  551,  a^ite. 

(s)  The  enactments  imposing  the  restrictions  under  consideration  (see  note  (m), 
p.  oil,  post),  like  other  enactments  referred  to  later,  are  drawn  apparently  on  the 
assumption  that  every  street  is  repairable  by  some  authority,  body,  or  person.  But 
in  general  there  is  no  obligation,  or  at  most  only  a  contractual  obligation,  to 
repair  a  street  which  is  not  a  highway,  or  which,  though  dedicated  as  a  highway, 
has  not  become  repairable  by  the  inhabitants  at  large.  The  undertakers'  powers 
for  interfering  with  streets  are  not  exercisable  in  the  case  of  a  street  which  is 
not  dedicated  without  the  consent  of  the  owner  or  occupier  of  the  land  (see 
p.  574,  post),  so  that  in  reference  to  such  streets  the  restrictions  are  com- 
paratively unimportant.  But  the  rights  of  the  undertakers  in  regard  to 
streets  which  are  dedicated,  but  which  there  is  no  obligation,  or  only  a  con- 
tractual obligation,  to  repair,  are  not  clear.    It  may  be  that  the  undertakers 
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unless  in  pursuance  of  special  power  in  that  behalf  inserted  in  Sect.  lo. 
the  special  Order  (t)  or  with  the  written  consent  of  the  Board  of  Works. 
Trade  (u). 

The  Board  must  not  insert  such  special  power  in  a  Provisional 
Order,  or  to  give  such  consent,  until  the  authority,  body,  or  person 
by  whom  the  street,  railway,  or  tramway  is  repairable  have  been 
duly  notified  and  given  an  opportunity  of  stating  objections  (a). 

1132.  The  undertakers  must  not  place  any  electric  line  above  Overhead 
ground,  along,  over,  or  across  any  street,  without  the  express  con- 
sent  of  the  local  authority,  and  the  local  authority  may  require  the 
undertakers  to  forthwith  remove  any  electric  line  placed  by  them 
contrary  to  this  restriction,  or  may  themselves  remove  it  and 
recover  the  expenses  from  the  undertakers  summarily.  Where 
any  electric  line  has  been  placed  above  ground  by  the  undertakers 
in  any  position,  a  court  of  summary  jurisdiction,  upon  complaint 
made,  if  of  opinion  that  the  line  is  or  is  likely  to  become  dangerous 
to  the  public  safety,  may,  notwithstanding  such  consent,  order  its 
removal  by  such  person  and  upon  such  terms  as  they  think  fit  (b). 


are  authorised  to  break  up  such  a  street  without  consent,  or  that  the  street 
should,  for  the  purposes  of  the  restrictions,  be  taken  as  repairable  by  those  who 
have  control  over  it  so  as  to  be  entitled  to  repair  it.  And  it  may  be  that  the 
question  depends  upon  whether  or  not  there  is  any  contractual  obligation  to 
repair  the  street.  Tramway  promoters  bound  to  repair  part  of  a  street  under 
the  Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  s.  28,  or  similar  legislation, 
appear  not  to  be  persons  by  whom  the  street  is  repairable  within  the  enactments 
in  question.  See  Bristol  Tramways  and  Carriage  Co.  v.  National  Telephone  Co., 
[1899]  2  Ch.  282. 

(<)  The  Provisional  Order  generally  enumerates  streets  and  frequently  also 
railways  and  tramways  which  the  undertakers  may  break  up  without  consent. 

(m)  The  Electric  Lighting  Act,  1882  (45  &  46  Yict.  c.  56),  s.  13,  provides  that 
nothing  in  that  Act  or  the  enactments  incorporated  therewith  shall  authorise 
the  undertakers  to  breakup  any  street  not  repairable  by  "  such  "  local  authoritj'' 
(meaning,  no  doubt,  merely  the  local  authority  for  the  purposes  of  the  Electric 
Lighting  Acts),  or  any  railway  etc.,  without  consent.  And  the  Electric  Lighting 
(Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  1 2  (2),  provides  that  nothing 
in  the  special  Order  shall  authorise  the  undertakers  to  break  up  any  street  not 
repairable  by  "the"  local  authority,  or  any  railway  etc.,  without  the  consent 
either  of  the  authority  etc.  by  whom  the  street  etc.  is  repairable,  or  of  the 
Board  of  Trade  under  s.  13  of  the  Act  of  1882.  One  result  of  the  restriction 
is  that  the  undertakers'  general  powers  for  breaking  up  streets  do  not  extend  to 
a  main  road  in  an  administrative  county  not  retained  by  an  urban  authority,, 
unless  due  consent  is  obtained.  As  to  the  procedure  on  applications  for  consent 
under  s.  13  of  the  Act  of  1882,  see  the  Eules  of  the  Board  of  Trade  (referred 
to  note  (i-i),  p.  559,  ante),  made  under  s.  5  of  that  Act,  and  a  memorandum 
recently  (1910)  issued  by  the  Board. 

(a)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  13. 

{b)  Ibid.,  s.  14,  providing  that  "  notwithstanding  anything  in  this  Act  or  in 
any  Act  incorporated  therewith,  the  undertakers  shall  not  be  authorised" 
to  place  any  electric  line  above  ground  etc.  The  section,  having  regard  to 
the  peculiar  way  in  which  it  is  expressed,  is  possibly  not  strictly  prohibitory, 
but  it  is  practically  prohibitory.  The  Electric  Lighting  (Clauses)  Act,  1899 
(62  &  63  Vict.  c.  19),  schedule,  s.  10  (b),  prohibits  the  placing  of  wires  above 
ground,  whether  in  streets  or  elsewhere,  without  consent  in  any  case  of  the 
Board  of  Trade,  and  also,  except  where  they  are  the  undertakers,  of  the  local 
authority  (see  p.  567,  ante).  The  restrictions  on  overhead  wires  are  relaxed  in 
the  case  of  many  undertakings  under  special  Acts  (see,  e.g.,  the  enactments 
cited,  p.  630,  post).  The  Board  of  Trade  always  insert  in  a  Provisional  Order 
authorising  an  undertaking  already  in  existence  as  an  unauthorised  under- 
taking a  clause  requiring  the  removal  of  existing  overhead  wires  (other  than 
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1133.  No  alteration  in  any  telegraph  line  of  the  Postmaster- 
General  may  be  made  by  the  undertakers  except  subject  to  the 
provisions  of  the  Telegraph  Act,  1878  (c).  The  undertakers  must 
not  in  the  exercise  of  their  powers  lay  down  any  electric  line  or  do 
any  other  work  for  the  supply  of  electricity  whereby  any  telegraphic 
line  of  the  Postmaster-General  is  or  may  be  injuriously  affected, 
and  before  any  such  electric  line  is  laid  down  or  work  is  done  within 
ten  yards  of  any  part  of  a  telegraphic  line  of  the  Postmaster-General 
(other  than  repairs  or  the  laying  of  connections  with  mains  where 
the  direction  of  the  electric  lines  so  laid  crosses  the  line  of  the  Post- 
master-General at  right  angles  at  the  point  of  shortest  distance  and 
continues  the  same  for  a  distance  of  six  feet  on  each  side  of  such 
point)  the  undertakers  or  their  agents  must  give  due  notice  to  the 
Postmaster-General  specifying  certain  particulars,  and  they  must 
(subject  to  provisions  for  the  reference  of  disputes  to  arbitration) 
conform  with  such  reasonable  requirements,  general  or  special,  as 
may  from  time  to  time  be  made  by  the  Postmaster-General  for  the 
purpose  of  preventing  any  telegraphs  of  the  Postmaster-General 
from  being  injuriously  affected  by  the  work.  For  the  purposes  of 
these  restrictions  a  telegraphic  line  of  the  Postmaster-General  is  to 
be  deemed  to  be  injuriously  affected  by  a  work  if  telegraphic  com- 
munication by  means  of  such  line  is,  whether  through  induction  or 
otherwise,  in  any  manner  affected  by  the  work,  or  by  any  use  made 
of  the  work.  Compliance  with  the  foregoing  provisions  is  secured 
by  penalties,  subject  to  a  saving  for  cases  of  emergency.  And 
certain  provisions  of  the  Telegraph  Act,  1878  (d),  are  made  applic- 
able with  regard  to  them  without  prejudice  to  the  operation  of  the 
rest  of  the  Act  (e). 

Nothing  in  the  special  Order  is  to  affect  any  right  or  remedy  of 
the  Postmaster-General  under  the  principal  Act  or  the  Telegraph 
Acts,  1863  to  1897  (/) ;  and  all  provisions  contained  in  the  special 
Order  in  favour  of  the  Postmaster-General  (g)  are  to  be  construed  to 
be  in  addition  to  and  not  in  modification  of  the  provisions  of  those 
Acts  (h). 

1134.  Subject  to  the  foregoing  restrictions,  and  to  certain  saving 
clauses  (i),  the  undertakers  have  the  following  powers  for  breaking 
up  streets  etc.  under  provisions  in  the  Gasworks  Clauses  Act, 

service  lines  necessarily  placed  above  ground),  unless  the  Board  consent  to  their 
retention.  The  Board  of  Trade  regulations  contain  special  provisions  as  to 
overhead  wires. 

(c)  41  &  42  Vict.  0.  76.    See  note  (e),  m/ra. 

(d)  Ibid.,  ss.  2,  7—12. 

(e)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  26.  The  Telegraph 
Act,  1878  (41  &  42  Vict.  c.  76),  as  to  which  and  the  amending  Acts,  see  title 
Telegraphs  and  Telephones,  contains  elaborate  provisions  for  the  protection 
of  telegraphic  lines  of  the  Postmaster-General  in  cases  where  work  done  in  the 
execution  of  a  statutory  undertaking  of  any  nature  involves  or  is  likely  to 
involve  the  temporary  or  permanent  alteration  of  such  lines. 

(/)  As  to  these  Acts  and  the  later  Telegraph  Acts,  see  title  Telegeaphs 
AND  Telephones. 

(g)  For  the  provisions  in  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63 
Vict.  c.  19),  schedule,  in  favour  of  the  Postmaster- Grenei-al,  see  p.  567,  ante, 
pp.  577,  603,  608,  612,  post. 

{h)  Ibid.,  s.  79. 

(i)  See  p.  612,  -post. 


Part  V. — Powers  and  Duties  of  Undertakers. 


573 


1847,  incorporated  with  the  Electric  Lighting  Act,  1882  (/c),  though     Sect.  lo. 
the  exercise  of  those  powers  is  in  certain  respects  controlled  by  Works, 
provisions  in  the  schedule  to  the  Electric  Lighting  (Clauses)  Act, 
1899  (0:— 

They  may,  under  the  superintendence  and  subject  to  the 
restrictions  and  conditions  mentioned  below,  open  and  break  up 
streets  and  bridges,  and  sewers,  drains,  or  tunnels  within  or  under 
streets  and  bridges,  in  the  area  of  supply,  and  lay  down  and  place 
within  that  area  electric  lines,  conduits,  service  lines,  and  other 
works,  and  from  time  to  time  repair,  alter,  or  remove  the  same, 
and  also  make  sewers  for  carrying  off  washings  and  waste  liquids 
arising  in  making  the  electricity  (m),  and  for  the  above  purposes 
may  remove  and  use  earth  and  materials  in  and  under  such 
streets  and  bridges  ;  and  they  may  in  such  streets  erect  any  pillars, 
lamps,  and  other  works,  and  do  all  other  acts  which  they  deem 
necessary  for  supplying  electricity  to  the  inhabitants  of  the  area  of 
supply,  doing  as  little  damage  as  may  be  in  the  execution  of  their 
powers  (n),  and  making  compensation  for  any  damage  which  may 
be  done  in  the  execution  of  such  powers  (o). 


(Jc)  The  provisions  of  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15), 
"  with  respect  to  breaking  up  streets  for  the  purpose  of  laying  pipes  "  (ss.  6 — 12), 
together  with  certain  other  clauses  of  the  Act,  and  ss.  38—42,  45,  and  46  of  the 
Grasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  are  incorporated  with  the  Electric 
Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  by  s.  12  of  that  Act,  subject  as  in  that 
section  mentioned.  The  incorporated  clauses  of  the  Acts  of  1847  and  1871  are 
set  out,  together  with  part  of  s.  12  of  the  Act  of  1882,  in  an  Appendix  to  the 
Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19)  ;  and  by  s.  11  of  the 
schedule  to  that  Act,  the  provisions  of  the  special  Order  as  to  works  are  to  be  in 
addition  to,  but  subject  to,  those  of  the  Electric  Lighting  Acts  and  the  Acts 
incorporated  therewith,  and  in  particular  those  of  the  Act  of  1847  with  respect  to 
breaking  up  streets.  By  s.  1 2  of  the  Electric  Lighting  Act,  1882  (45  &  46  Vict, 
c.  56),  the  expressions  "special  Act,"  "undertakers,''  "gas,"  "pipe,"  "works," 
and  "limits  of  the  special  Act"  occurring  in  the  incorporated  clauses  of  the 
Gasworks  Clauses  Acts  are  to  be  construed  as  meaning  respectively  the  Act 
of  1882,  inclusive  of  any  licence.  Order,  or  special  Act,  the  undertakers  under 
the  Act  of  1882,  electricity,  electric  line,  "works,"  as  defined  by  the  Act  of 
1882,  and  area  of  supply  of  the  undertakers  under  the  Act  of  1882  ;  and  (subject 
to  an  exception  with  reference  to  s.  40  of  the  Gasworks  Clauses  Act,  1871 
(34  &  35  Vict.  c.  41)),  offences,  forfeitures,  penalties,  and  damages  under  the 
incorporated  clauses  may  be  prosecuted  and  recovered  in  manner  by  the 
Gasworks  Clauses  Acts  respectively  enacted  in  relation  thereto.  For  the 
definitions  of  "electricity,"  "electric  line,"  and  "works"  in  the  Act  of  1882, 
see  p.  548,  ante. 

Subject  to  the  provisions  of  s.  12  of  the  Act  of  1882  the  definitions  in  the 
Gasworks  Clauses  Acts  (see  Act  of  1847,  s.  3;  Act  of  1871,  s.  4)  appear  to 
apply  to  the  interpretation  of  the  incorporated  clauses  though  occui'ring  in 
sections  not  incorporated  (see  Portsmouth  Corporation  v.  Smith  (1885),  10  App. 
Cas.  364:,  pe)-  Lord  Blackburn,  at  p.  371;  but  see  Sale  v.  Phillips,  [1894]  1 
Q,.  B.  349).  The  definitions  are,  however,  of  a  formal  character,  except  that 
of  "  street,"  which  is  in  substance  identical  with  that  in  the  Act  of  1882  (see 
p.  549,  ante). 

[l)  See  pp.  576  et  seq.,  post. 

(m)  The  existence  of  this  somewhat  inapt  provision  is  due  to  the  circumstance 
that  the  legislation  is  by  reference,  as  explained  in  note  (k),  supra. 

(n)  The  words  are  "  the  powers  hereby  or  by  the  special  Act  granted." 

(o)  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  6,  as  applied  (see 
note  (Jt),  supra).  It  seems  that  the  compensation  is  assessable  and  recoverable 
before  justices  under  the  provisions  of  the  Railways  Clauses  Consolidation  Act, 
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The  foregoing  powers  (p)  do  not,  however,  extend  to  the  laying 
down  or  placing  of  any  electric  line  or  other  works  into,  through, 
or  against  any  building,  or  in  any  land,  not  dedicated  to  public  use 
without  the  consent  of  the  owners  and  occupiers  thereof ;  except 
that  the  undertakers  may  at  any  time  enter  upon  and  lay  or  place  any 
new  electric  line  in  the  place  of  any  existing  electric  line  in  any 
land  wherein  any  electric  line  has  been  already  lawfully  laid  down 
or  placed  under  statutory  authority,  and  may  repair  or  alter  any 
electric  line  so  laid  down  {q). 

The  powers  in  question,  though  enabling  the  undertakers  to 
place  electric  lines  or  other  works  in  a  road  over  a  public  bridge, 
even  in  such  a  position  as  to  be  in  actual  contact  with  the  structure 
of  the  bridge  itself  (r),  do  not  enable  them  to  cut  into  the  structure 
of  the  bridge  (s)  ;  nor  do  they  justify  the  undertakers  in  cutting 
into  arches  under  a  street  used  for  cellarage  (i). 

1135.  The  exercise  by  the  undertakers  of  the  powers  above 
mentioned  is  subject  to  certain  restrictions  (a). 

1845  (8  &  9  Yict.  c.  20),  incorporated  witli  the  Act  of  1847  s.  40  of  that  Act 
and  applied,  for  the  purposes  of  the  provisions  of  that  Act  incorporated  with 
the  Electric  Lighting  Acts,  by  the  Electric  Lighting  Act,  1882  (45  &  46  Vict, 
c.  56),  s.  12.  See  note  (g),  p.  610, post.  In  Hornby  v.  Liverpool  United  Gas  Light 
Co.  (1883),  47  J.  P.  231,  it  was,  however,  assumed,  though  without  argument  on 
the  point,  that  compensation  under  s.  6  of  the  Act  of  1847  is,  even  in  the  case  of  a 
gas  undertaking,  recoverable  as  unliquidated  damages  in  an  action.  And  it  was 
there  held  that  the  provisions  of  the  section  as  to  compensation  rendered  the  defen- 
dants liable  in  damages  for  injury  to  a  window  done  by  a  stone  which  one  of 
their  workmen  caused  to  fly  up  when  opening  a  street,  even  on  the  hypothesis 
that  there  had  been  no  negligence  on  his  part.  In  Fletcher  v.  Birkenhead 
Corporation,  [1907]  1  K.  B.  205,  0.  A.,  it  was  assumed  that  compensation  under 
the  Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  s.  12,  which  is  silent 
as  to  the  method  in  which  the  compensation  is  to  be  assessed,  was  assessable  by 
arbitration,  apparently  under  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  18),  s.  68.  But  in  that  case  the  defendants'  special  Act  (44  &  45  Vict, 
c.  clii.),  s.  2,  incorporated  the  compulsory  clauses  of  the  Lands  Clauses  Acts 
generally,  and  not  in  the  limited  way  in  which  those  clauses  are  incorporated 
with  the  Electric  Lighting  Acts  by  the  Electric  Lighting  Act,  1909  (9  Edw.  7, 
c.  34),  s.  1.  And  s.  6  of  the  Waterworks  ClausesAct,  1847  (10  &  11  Vict.  c.  17), 
contains  provisions  (to  which  there  is  nothing  to  correspond  in  the  Gasworks 
Clauses  Act,  1847  (10  &  1 1  Vict.  c.  15) ),  as  to  the  application  of  the  Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  which  might  possibly  be  construed 
as  rendering  the  machinery  of  that  Act  applicable  with  reference  to  com- 
pensation under  s.  12  of  the  Waterworks  Clauses  Act,  1847. 

(p)  The  words  are  "  nothing  herein  "  shall  authorise  the  undertakers  etc. 

{q)  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  7,  as  applied  (see 
note  {k),  p.  573,  ante).  For  an  instance  in  which  the  laying  of  pipes  by  a  gas 
company  over  a  bridge  was  held  to  be  unauthorised  because  the  road  over  the 
bridge  was  not  a  public  highway,  see  Taff  Vale  Hail.  Co.  v.  Pontypridd 
Urban  District  Council  (1905),  69  J.  P.  351.  In  Selby  v.  Crystal  Palace  Gas  Co. 
(1862),  4  De  G.  F.  &  J.  246,  C.  A.,  an  agreement  entitling  the  occupiers  of 
premises  to  the  benefit  of  private  roads  as  if  they  were  public  roads  was  held 
to  give  them  power,  as  against  the  owner  of  the  soil,  to  authorise  a  gas  company 
to  lay  pipes  in  the  roads  for  the  purpose  of  supplying  the  occupiers  with  gas. 

(r)  Taff  Vale  Bail.  Co.  v.  Cardiff  Gas  Light  and  Coke  Co.  (1907),  71  J.  P. 
350. 

(s)  See  Glasgow  Corporation  v.  Glasgow  and  South  Western  Bail.  Co.,  [1895] 
A.  C.  376. 

(t)  Thompson  v.  Sunderland  Gas  Co.  (1877),  2  Ex.  D.  429,  0.  A. 

(a)  There  are  two  sets  of  restrictions,  one  contained  in  the  provisions  of  the 
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The  undertakers  must  notify  the  persons  under  whose  control 
the  street,  bridge,  sewer,  drain,  or  tunnel  is,  of  their  intentions. 
And  (subject  to  provisions  for  cases  of  emergency)  the  work  must 
be  done  according  to  a  plan  (which  it  is  for  the  undertakers  to 
submit,  and  which  must  afford  proper  information  as  to  the  depth 
etc.  at  which  it  is  proposed  to  place  the  works  (&)),  approved  by 
such  persons,  or,  in  case  of  dispute  (arising  from  a  counter 
proposal  (c)),  determined  by  justices ;  the  persons  in  question  are 
entitled  to  superintend  the  work  ;  and  an  order  of  justices  may  be 
obtained  requiring  the  undertakers  to  execute  works  for  guarding 
against  interruption  of  drainage  during  the  execution  of  works 
interfering  with  sewers  and  drains  (d). 

They  must,  with  all  convenient  speed,  complete  the  work  for 
which  the  street,  bridge,  sewer,  drain  or  tunnel  is  broken  up,  and 
fill  in  the  ground  and  reinstate  and  make  good  the  road  or 
pavement,  or  the  sewer,  drain  or  tunnel,  and  carry  away  the 
rubbish  occasioned.  They  must,  whilst  a  road  or  pavement  is 
opened  or  broken  up,  cause  it  to  be  fenced  and  guarded,  and  duly 
lighted  at  night.  And  they  must  keep  the  road  or  pavement  in 
good  repair  for  three  months  after  replacing  it  and  making  it  good, 
and  for  such  further  time,  if  any,  not  exceeding  twelve  months  in 
the  whole,  as  the  soil  broken  up  continues  to  subside  (e). 

Their  duty  as  regards  the  reinstatement  of  a  street  extends  to 
taking  steps,  e.g.,  by  putting  in  concrete,  to  secure  that  the  surface 
shall  be  as  good  as  before  the  work  was  done,  not  only  in  the 
first  instance,  but  as  regards  its  capacity  to  remain  good  (/ ) ;  and 
they  may  be  liable  for  an  accident  due  to  subsidence  which, 
though  occurring  after  the  expiry  of  their  period  of  responsibility, 
is  referable  to  their  negligence  in  carrying  out  the  work  of 
reinstatement  (g). 

The  observance  of  the  foregoing  restrictions  and  conditions  by 
the  undertakers  is  secured  by  penalties,  and  by  provisions  enabling 
the  persons  having  control  of  the  street,  bridge,  sewer,  drain  or 
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Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  incorporated  with  the  Electric 
Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  as  explained  in  note  (A-),  p.  573,  ante,  and 
the  other  in  the  schedule  to  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63 
Vict.  c.  19).  The  two  sets  of  restrictions  are  not  in  all  respects  easily  recon- 
cilable with  each  other.  For  present  purposes  attention  will  be  confined  to  the 
fornaer ;  the  latter  are  mentioned  pp.  576  et  seq.,  post.  See  also  title  GrAS.  Special 
Acts,  by  which  undertakings  are  authorised,  frequently  contain  further  restric- 
tions, particularly  in  protective  clauses  inserted  at  the  instance  of  particular 
county,  borough,  and  district  councils. 

[h)  See  East  Molesey  Local  Board  v.  Lambeth  Waterworks  Co.,  [1892]  3  Cli. 
289,  C.  A.,  following  Edgiuare  Highway  Board  v.  Colne  Valley  Water  Co.  (1877), 
46  L.  J.  (CH.)  889. 

(c)  LJast  Molesey  Local  Board  v.  Lambeth  Waterworks  Co.,  supra;  compare 
Montreal  Municipality  v.  Standard  Light  and  Power  Co.  (1897),  66  L.  J.  (p.  c.) 
113. 

(d)  G-asworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  ss.  8,  9,  as  applied.  See 
note  (/c),  p.  573,  ante.  See  however.  Electric  Lighting  (Clauses)  Act,  1899  (62  & 
63  Vict.  c.  19),  schedule,  s.  14,  cited  in  note  (/),  p.  578,  post. 

(e)  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  10,  as  applied.  See 
note  {k),  p.  573,  a^ite. 

(/)  Commercial  Gas  Co.  v.  Poplar  Borough  Council  (1906),  94  L.  T.  222. 
Ig)  Hartley  v.  Rochdale  Corporation,  [1908]  2  K.  B.  594. 
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tunnel,  to  execute  the  work  themselves  at  the  expense  of  the  under- 
takers in  cases  of  delay  or  omission  on  the  part  of  the  latter  (/i). 

1136.  The  undertakers  are  given  certain  further  powers  for 
interference  with  streets,  and  are  placed  under  further  restrictions 
with  regard  to  the  exercise  of  their  powers  of  interference  with 
streets,  by  provisions  in  the  schedule  to  the  Electric  Lighting 
(Clauses)  Act,  1899  (i). 

1137.  Subject  to  the  provisions  of  the  principal  Act  and  the 
special  Order,  the  undertakers  may  exercise  all  or  any  of  the  powers 
conferred  on  them  by  the  principal  Act  and  the  special  Order,  and 
may  break  up  such  streets  not  repairable  by  the  local  authority  (k), 
and  such  railways  and  tramways  (if  any)  as  they  are  specially 
authorised  to  break  up  by  the  special  Order,  so  far  as  those  streets, 
railways,  and  tramways  may  for  the  time  being  be  included  in  the 
area  of  supply,  and  be  or  be  upon  land  dedicated  to  public  use ; 
but  as  respects  any  railway,  these  powers  extend  only  to  such  parts 
thereof  as  pass  across  or  along  any  highway  on  the  level  {I).  And 
where  the  I3oard  of  Trade  give  their  consent  (m)  to  the  breaking  up 
by  the  undertakers  of  any  street  not  repairable  by  the  local  authority, 
or  of  any  railway  or  tramway,  which  they  are  not  specially 
authorised  to  break  up  by  the  special  Order,  the  provisions  of  the 
special  Order  apply  to  the  street,  railway,  or  tramway  to  which  the 
consent  relates  as  if  the  undertakers  had  been  specially  authorised 
to  break  it  up  by  that  Order  (a). 

1138.  Subject  to  the  provisions  of  the  principal  Act,  the  special 
Order,  and  the  Board  of  Trade  regulations,  the  undertakers  are 
empowered  to  construct  in  streets  (h)  boxes,  including  ventilating 

(h)  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15],  ss.  11,  12,  as  applied. 
See  note  {k),  p.  573,  ante.  Their  liabilities  in  penalties  do  not  exempt  the 
undertakers  from  liability  at  common  law  in  damages  in  the  case  of  an  accident 
due  to  negligence  on  their  part  (see  Ooodson  y.  Sunhury  Gas  Cmsumers^  Co. 
(1896),  75L.  T.  251;  compare  Groves  v.  Wimborne  (Lord),  [1898]  2  Q.  B.  402, 
C.  A. ;  Dublin  United  Tramways  Co.,  Ltd.  v.  Fitzgerald,  [1903]  A.  C.  99).  As  to  the 
possibility  of  their  being  liable  apart  from  negligence,  see  Midwood  &  Co., 
Ltd.  V.  Manchester  Corporation,  [1905]  2  K.  B.  597,  0.  A.,  cited  note  {d), 
p.  564,  ante  ;  and  the  remarkable  case  of  Hornby  v.  Liverpool  United  Gas  Light 
Co.  (1883),  47  J.  P.  231,  cited  note  (o),  p.  573,  ante. 

(»■)  62  &  63  Vict.  c.  19.  To  some  extent  the  provisions  of  the  schedule  to 
this  Act  cover  over  again  ground  covered  by  the  Electric  Lighting  Acts  and 
the  incorporated  enactments.  By  s.  1  of  the  schedule  to  the  Act  of  1899  the 
provisions  of  the  schedule  are  to  be  construed  subject  to  the  provisions  of  the 
principal  Act,  that  is  to  say,  of  the  Electric  Lighting  Acts  and  the  incorporated 
enactments  ;  and  by  s.  11  of  the  schedule  the  provisions  of  the  special  Order  as 
to  works  are  to  be  in  addition  but  subject  to  those  of  the  principal  Act,  and 
in  particular  to  those  of  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15), 
with  respect  to  breaking  up  streets  (see  note  {d),  p.  564,  and  note  (/c),  p.  573,  ante). 

[k)  See  note  (s),  p.  570,  ante. 

(l)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
s.  12  (1).    And  see  note  (t),  p.  571,  ante. 

(m)  "Under  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  13.  See 
p.  571,  ante. 

(a)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
s.  12  (2). 

{b)  As  the  power  is  subject  to  the  principal  Act,  it  does  not  extend  to  break- 
ing up,  for  the  purpose  of  constructing  boxes,  streets  which  the  undertakers  are 
not  otherwise  authorised  to  break  up. 
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apparatus  (c),  for  purposes  in  connection  with  the  supply  of  energy ;  S,ect.  lO. 
but  (save  where  the  local  authority  are  the  undertakers)  not  above  Works, 
ground  except  with  the  consent  of  those  by  whom  the  street  is 
repairable  (d).    And  the  undertakers  are  given  certain  rights,  and 
subjected  to  certain  oblioations,  as  to  the  construction,  maintenance, 
and  use  of  such  boxes  (e). 

1139.  Where  the  exercise  of  any  of  the  powers  of  the  undertakers  street  Works, 
in  relation  to  the  execution  of  any  works  (including  the  construction 
of  boxes)  will  involve  the  placing  of  any  works  in,  under,  along,  or 
across  any  street  or  public  bridge,  provisions  have  effect  of  which 
the  following  is  a  summary : — 

The  undertakers  (except  in  the  case  of  repairs,  renewals,  and  Notices, 
amendments  involving  no  alteration  in  the  character  or  position  of 
the  works)  must  give  notice  of  the  proposed  works  to  (1)  the  Post- 
master-General ;  (2)  the  local  authority,  except  where  the  local 
authority  are  themselves  the  undertakers,  and  except  as  regards 
streets  and  bridges  repairable  by  the  county  council  ;  and  (3)  the 
county  council  where  the  street  or  bridge  is  repairable  by  that  council. 
Either  the  Postmaster-General  or  the  local  authority  or  county 
council,  as  the  case  may  be,  may  disapprove  of  the  proposals,  in  Approval 
which  case  the  undertakers  may  appeal  to  the  Board  of  Trade.  The  required, 
works  are  not  to  be  carried  out  without  the  approval  (which,  how- 
ever, is  to  be  deemed  to  be  given  in  the  absence  of  due  intimation 
of  disapproval)  both  of  the  Postmaster-General  and  of  the  local 
authority  or  county  council,  as  the  case  may  be,  or  the  approval  of 
the  Board  of  Trade  on  appeal ;  but,  with  such  approval,  the  works 
may  be  carried  out  subject  to  the  principal  Act  and  the  special 
Order.  Breach  of  these  provisions  subjects  the  undertakers  to 
liabilities  to  pay  compensation,  and,  subject  to  provisions  for  cases 
of  emergency,  to  penalties.    The  provisions  are  subject  to  a  saving 


(c)  Failure  on  tlie  part  of  the  undertakers  to  provide  proper  ventilation  may- 
be negligence  on  their  part.  See  Solomons  v.  Stepney  Borough  Council  (1905),  69 
J.  P.  360,  with  regard  to  which  see  note  (c),  p.  564,  ante. 

(d)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  13  (1). 
And  see  note  (s),  p.  570,  ante.  The  sub-section  seems,  though  expressed  as 
an  enabling  enactment,  to  be  really  restrictive.  See  East  London  Waterworks  Co. 
V.  St.  Matthew,  Bethnal  Green,  Vestry  (1886),  11  Q.  B.  D.  475,  C.  A.  Such  a 
box,  if  constructed  of  bricks  or  similar  materials,  is  a  "building  structure  or 
work  "  in  respect  of  which  in  London  a  building  notice  must  be  given  under 
the  London  Building  Act,  1894  (57  &  58  Vict.  c.  ccviii.),  s.  145.  See  County  of 
London  Electric  Supply  Co.,  Ltd.  v.  Perkins  (1908),  98  L.  T.  870,  following  White- 
chapel  Board  of  Works  v.  CVoty  (1901),  84  L.  T.  595,  and  Charing  Cross  and  Strand 
Electricity  Supply  Corporation  v.  Woodthorpe  (1903),  88  L.  T.  772.  Com- 
pare Moran  &  Son,  Ltd.  v.  Marsland,  [1909]  1  K.  B.  744  ;  London  County  Council 
V.  District  Surveyors'  Association  and  Willis,  [1909]  2  K.  B.  138. 

(e)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  13 
(2) — (4),  under  which  it  is,  inter  alia,  made  the  undertakers'  duty  to  maintain  the 
boxes  so  as  not  to  be  a  source  of  danger,  whether  by  reason  of  inequality  of 
surface  or  otherwise.  The  provision  as  to'  inequality  of  sarface  is  doubtless 
intended  to  prevent  the  principle  of  Moore  y.  Lambeth  Waterworks  Co.  (1886),  17 
Q,.  B.  D.  462,  C.  A.,  and  Thompson  v.  Brighton  Corporation,  [1894]  1  Q.  B.  332, 
C.  A.  (as  to  which  see  title  Highways,  Streets  and  Bridges),  from  applying 
with  reference  to  the  boxes.  Additional  provisions  as  to  the  construction  etc.  of 
the  boxes  will  be  found  in  the  Board  of  Trade  regulations. 
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for  the  liabilities  of  the  undertakers  should  any  telegraphic  line  of 
the  Postmaster-General  be  injuriously  affected  (/). 

1140.  Where  the  exercise  of  the  powers  of  the  undertakers  in 
relation  to  the  execution  of  any  works  will  involve  the  placing  of 
any  works  in,  under,  along,  or  across  any  street  or  part  of  a  street 
not  repairable  by  the  local  authority  or  by  the  county  council,  or 
over  or  under  any  railway,  tramway,  or  canal,  provisions  have  effect 
of  which  the  following  is  a  summary : — 

The  undertakers  are  (except  in  the  case  of  repairs,  renewals,  and 
amendments  involving  no  alteration  in  the  character  or  position  of 
the  works)  to  notify  the  persons  liable  to  repair  the  street  (g),  or 
entitled  to  work  the  railway  or  tramway,  or  the  owners  of  the 
canal,  as  the  case  may  be,  of  the  proposed  works.  Thereupon  the 
latter  may  require  any  question  relating  to  the  works  or  compensa- 
tion in  respect  thereof  to  be  settled  by  arbitration,  in  which  case  the 
question,  unless  settled  by  agreement,  is  to  be  determined  by 
arbitration  accordingly.  In  the  absence  of  such  requisition,  or  after 
the  settlement  of  any  question  arising,  as  the  case  may  be,  the 
undertakers  may,  upon  paying  or  securing  any  compensation 
required  to  be  paid  or  secured,  carry  out  the  works  subject  to  the 
principal  Act  and  the  special  Order,  in  accordance  with  the 
proposals,  or  the  agreement  or  the  result  of  the  arbitration,  as 
the  case  may  be.  The  works  are  to  be  carried  out  to  the  reasonable 
satisfaction  of  the  persons  in  question.  Where  the  repair,  renewal, 
or  amendment  of  existing  works  will  involve  interference  with  a 
railway  or  tramway,  the  undertakers,  unless  it  is  otherwise  agreed, 
or  in  cases  of  emergency,  must  notify  the  persons  entitled  to  work 
the  railway  or  tramway ;  the  work  is  to  be  done  under  the  superin- 
tendence of  the  latter,  through  their  officers,  and  their  reasonable 
requirements  are  to  be  complied  with.  Breach  of  these  provisions 
subjects  the  undertakers  to  liabilities  to  pay  compensation,  and, 
subject  to  provisions  for  cases  of  emergency,  to  penalties  (h). 

1141.  Any  body  or  person  for  the  time  being  liable  to  repair  any 
street  or  part  of  a  street,  or  entitled  to  work  any  railway  or  tramway, 
which  the  undertakers  are  empowered  to  break  up  for  the  purposes 
of  the  special  Order,  may,  if  they  think  fit,  serve  a  notice  upon 

(/)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  14. 
The  section  is  not,  as  regards  the  rights  and  powers  of  the  local  authority, 
expressly,  nor  apparently  (notwithstanding  the  provisions  of  s.  15,  as  to  which 
see  infra)  impliedly,  confined  to  streets  and  bridges  repairable  by  that 
authority.  The  provisions  as  to  appeal  to  the  Board  of  Trade  are  difl&cult  to 
reconcile  with  those  of  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15), 
s.  9  (see  p.  575,  ante),  under  which  disputes  as  to  the  method  of  carrying  out 
works  in  streets  are  to  be  referred  to  justices  ;  see  note  (t),  p.  546,  ante;  note  (k), 
p.  573,  ante. 

(g)  See  note  (s),  p.  570,  a^ite. 

(h)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  15. 
The  requirements  of  this  section  appear  to  be  cumulative  with  those  of  s.  14,  as 
to  which  see  p.  577,  ante;  but  no  provision  is  made  to  meet  the  possibility  of 
discrepancy  between  requirements  under  the  two  sections.  There  is  the  same 
difficulty  in  reconciling  the  provisions  of  s.  15  with  those  of  the  Gasworks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  as  in  the  case  of  s.  14.  See  note  (/), 
supra. 
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the  undertakers  stating  that  they  desire  to  exercise  or  discharge  all  ^e.gt.  lo. 
or  any  part  of  any  of  the  powers  or  duties  of  the  undertakers  as  Works, 
therein  specified  in  relation  to  the  breaking  up,  filling  in,  reinstating, 
or  making  good  any  streets,  bridges,  sewers,  drains,  tunnels,  or  other 
works  vested  in  or  under  the  control  of  that  body  or  person,  and 
may  amend  or  revoke  any  such  notice  by  another  notice  similarly 
served.  Where  such  notice  is  given,  provisions  come  into  operation 
of  which  the  effect,  unless  otherwise  agreed,  is,  shortly,  as  follows : — 
The  undertakers,  where  occasion  for  the  exercise  of  the  specified 
powers  arises,  must,  except  in  cases  of  emergency,  serve  a  requisi- 
tion upon  the  body  or  person  giving  the  notice  requiring  them  to 
exercise  the  powers.  The  latter  may  then  exercise  the  powers. 
The  undertakers  are  debarred,  under  penalties,  from  themselves 
exercising  the  powers  except  in  cases  of  emergency  or  of  failure  on 
the  part  of  the  body  or  person  giving  the  notice  to  exercise  them. 
The  expenses  of  the  body  or  person  giving  the  notice  in  complying 
with  the  undertakers'  requisition  are  payable  by  the  undertakers. 
And  (save  where  the  local  authority  are  the  undertakers)  the  under- 
takers may  be  required  to  give  security  for  the  payment  of  such 
expenses. 

The  above  provisions,  however,  do  not  affect  the  rights  of  the 
undertakers  to  exercise  or  discharge  any  powers  or  duties  conferred 
or  imposed  on  them  by  the  principal  Act  or  the  special  Order  in 
relation  to  the  execution  of  any  works  beyond  the  actual  breaking 
up,  filling  in,  reinstating,  or  making  good  any  such  street  or  part  of 
a  street,  or  any  such  bridges,  sewers,  drains,  tunnels,  or  other  works, 
or  railway  or  tramway,  as  above  mentioned  {i). 

Where  work  is  done  under  the  foregoing  powers  by  a  body  or  Eesponsi- 
person  other  than  the  undertakers,  the  responsibility  for  negligence  ^^^^^7 
in  carrying  it  out  rests  with  the  former  to  the  exclusion  of  the  igence. 
undertakers  (k). 

1142.  The  undertakers  are  empowered  to  alter  the  position  of  any  Alteration  of 
pipes  (except,  where  the  local  authority  are  not  themselves  the  position  of 
undertakers,  any  pipe  forming  part  of  a  sewer  of  the  local  authority),  etc^jn^^'^^^ 
or  any  wires  under  any  street  or  place  authorised  to  be  broken  up  streets, 
by  them,  which  may  interfere  with  the  exercise  of  their  powers  under 
the  Electric  Lighting  Acts  and  the  enactments  incorporated  there- 
with or  the  special  Order ;  and  any  body  or  person  may  in  like 
manner  alter  the  position  of  any  electric  lines  or  works  of  the  under- 
takers under  any  such  street  or  place  which  may  interfere  with  the 
lawful  exercise  of  any  powers  vested  in  that  body  or  person  in 
relation  to  that  street  or  place,  subject  (unless  otherwise  agreed)  to 
provisions  of  which  the  following  is  a  summary : — 

Before  commencing  the  alterations  the  "  operators  "  (i.e.,  the  body  Notice, 
or  person  proposing  to  effect  the  alterations)  are  to  notify  the 
"  owners "  (i.e.,  the  body  or  person  entitled  to  the  pipes  etc. 


(i)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Yict.  c.  19),  schedule,  s.  16. 

(k)  See  Cressij  v.  South  Metropolitan  Gas  Co.  (1906),  94  L.  T.  790  ;  and  com- 
pare Barliam  v.  Ipswich  DocTc  Commissioners  (1885),  54  L.  T.  23  ;  Howitt  v. 
Nottingham  and  District  Tramways  Co.,  Ltd.  (1883),  12  Q.  B.  T>.  16;  Alldred  v. 
West  Metropolitan  Trams  Co.,  [1891]  2  Q.  B.  398,  C.  A. ;  Barnett  v.  Poplar 
Oorparation,  [1901]  2  K.  B.  319. 
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proposed  to  be  altered)  of  the  proposed  alterations.  The  owners  may 
then  serve  a  requisition  on  the  operators  requiring  any  question 
relating  to  the  works,  or  to  compensation  in  respect  thereof,  to  be 
settled  by  arbitration,  whereupon  the  question,  unless  settled  by 
agreement,  is  to  be  determined  by  arbitration  accordingly.  In  the 
absence  of  such  requisition,  or  after  the  determination  of  the 
questions  raised  by  the  requisition,  if  any,  the  operators,  upon 
paying  or  securing  any  compensation  they  may  be  required  to  pay 
or  secure,  may  carry  out  the  works  in  accordance  with  the  pro- 
posals or  the  agreement  or  the  result  of  the  arbitration,  as  the  case 
may  be,  subject  to  the  principal  Act  and  the  special  Order.  Before 
the  operators  are  entitled  to  commence  the  alterations  the  owners 
may  serve  a  statement  on  the  operators  that  they  desire  to  execute 
the  alterations  themselves.  Where  such  a  statement  is  served  the 
operators,  when  the  occasion  arises  for  the  execution  of  the  altera- 
tions, must  notify  the  owners  requiring  them  to  execute  the  altera- 
tions, whereupon  they  may  execute  them  accordingly ;  the  operators 
are  debarred  from  executing  the  alterations  themselves,  except  on 
default  of  the  owners ;  and  the  operators  must  pay  the  expenses 
incurred  by  the  owners  in  complying  with  the  notification.  Except 
where  the  local  authority  are  the  undertakers,  the  owners  in  the 
statement  of  their  desire  to  execute  the  alterations  themselves  may 
require  the  operators  to  give  security  for  payment  of  the  expenses, 
in  which  case  the  operators  cannot  require  the  execution  of  the 
alterations  until  they  have  given  such  security.  Breach  of  the 
provisions  subjects  the  operators  to  liability  to  pay  compensation, 
and,  subject  to  a  saving  for  cases  of  emergency,  to  penalties (Z). 

The  operators,  to  the  exclusion  of  the  owners,  are  liable  for 
negligence  in  the  execution  of  the  work  (m). 

1143.  "Where  the  undertakers  require  to  dig  or  sink  any  trench 
for  laying  down  or  constructing  any  new  lines  (other  than  service 

(0  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  17. 
S.  15  of  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  provides  that, 
subject  to  the  provisions  of  that  Act  and  of  the  licence  Order  or  special  Act,  and 
to  any  bye-laws  made  under  the  Act  of  1882,  the  undertakers  may  alter  the  position 
of  pipes  or  wires  under  streets  or  places  authorised  to  be  broken  up  by  them 
which  may  interfere  with  their  powers  under  the  Act  on  previously  making  or 
securing  such  compensation  to  the  owners  of  the  pipes  or  wires,  and  on 
complying  with  such  conditions  as  to  the  mode  of  making  the  alterations  as 
may,  before  the  commencement  of  the  alterations,  be  agreed,  or  in  case  of 
difference  determined  in  manner  prescribed  by  the  licence  or  Provisional  Order, 
or  where  no  such  manner  is  prescribed  by  arbitration ;  and  the  section  gives 
corresponding  powers  to  any  local  or  other  public  authority,  company,  or  person 
to  alter  the  position  of  electric  lines  or  works  of  the  undertakers.  It  will  be 
seen  that  s.  17  of  the  schedule  to  the  Act  of  1899  in  effect  repeats  s.  15  of  the 
Act  of  1882  in  a  more  elaborate  form,  but  omitting  the  reference  to  the  bye-laws 
of  the  local  authority.  The  omission  is  doubtless  due  to  the  circumstance  iAiat 
such  bye-laws  are  not  in  practice  made  (see  p.  546,  ante).  There  appears 
to  be  no  obligation  on  a  local  authority  to  exercise  their  power  of  altering  the 
position  of  works  of  the  undertakers  in  order  to  protect  them  from  risk  of 
injury  to  which  they  are  exposed  in  consequence  of  alterations  in  a  street, 
involving  no  direct  interference  with  those  works,  carried  out  by  the  local 
authority  under  their  statutory  powers  (see  Southwark  and  Vauxhall  Water  Co. 
V.  Wandsworth  Board  of  Works,  [1898]  2  Ch.  603,  0.  A.). 

(m)  See  the  cases  cited  note  (k),  p.  579,  ante. 
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lines)  or  other  works  near  to  which  any  sewer,  drain,  watercourse, 
defence,  or  work  under  the  jurisdiction  or  control  of  the  local 
authority,  or  any  main,  pipe,  syphon,  electric  line,  or  other  work 
belonging  to  any  gas,  electric  supply,  or  water  company  has  been 
lawfully  placed,  or  where  any  gas  or  water  company  require  to  dig 
or  sink  any  trench  for  laying  down  or  constructing  any  new  mains 
or  pipes  (other  than  service  pipes)  or  other  works  near  to  which 
any  lines  or  works  of  the  undertakers  have  been  lawfully  placed, 
the  "  operators  "  (i.e.,  the  undertakers  or  the  gas  or  water  company, 
as  the  case  may  be)  must,  unless  it  is  otherwise  agreed,  or  in  case 
of  sudden  emergency,  give  due  notice  to  the  "  owners  "  (i.e.,  the  local 
authority,  gas  company,  electric  supply  company,  water  company, 
or  undertakers,  as  the  case  may  be).  And  the  owners  are  entitled 
to  superintend  the  work,  and  the  operators  must  conform  with  any 
reasonable  requirements  made  by  the  owners  for  protecting  their 
works  from  injury,  and  for  securing  access  thereto,  and,  if  required 
by  the  owners,  must  repair  any  damage  done  thereto.  Where  the 
operators  find  it  necessary  to  undermine  but  not  to  alter  the  position 
of  any  pipe,  electric  line,  or  work,  they  must  temporarily  support  it 
in  position  during  the  execution  of  their  works,  and  before  completion 
provide  a  suitable  and  proper  foundation  for  it  where  so  undermined. 
Where  the  operators  (being  the  undertakers)  lay  any  electric  line, 
crossing  or  liable  to  touch  any  mains,  pipes,  lines,  or  services  belong- 
ing to  any  gas,  electric  supply,  or  water  company,  the  conducting 
portion  of  the  electric  line  must  be  effectively  insulated  in  a  manner 
approved  by  the  Board  of  Trade ;  and  the  undertakers  must  not, 
except  with  the  consent  of  the  gas,  electric  supply,  or  water  company, 
as  the  case  may  be,  and  of  the  Board  of  Trade,  lay  their  electric  lines 
so  as  to  come  in  contact  with  any  such  mains,  pipes,  lines,  or  services, 
or,  except  with  the  like  consent,  employ  any  such  mains,  pipes, 
lines,  or  services  for  the  purposes  of  their  supply  of  energy. 
Differences  arising  under  the  foregoing  provisions  are  to  be 
determined  by  arbitration.  The  foregoing  provisions  so  far  as  they 
refer  to  the  local  authority,  and  to  sewers  etc.  under  the  jurisdiction 
or  control  of  that  authority,  do  not,  however,  apply  where  the  local 
authority  are  themselves  the  undertakers. 

Breach  of  the  above  requirements  subjects  the  operators  to 
liability  to  pay  compensation,  and — subject  to  savings  for  cases  of 
emergency,  and  cases  where  the  default  was  due  to  ignorance  on 
the  part  of  the  operators  of  the  position  of  the  sewer  etc.  affected 
— to  penalties. 

For  the  purposes  of  the  foregoing  provisions  "  gas  company," 
" water  company,"  and  "electric  supply  company"  mean  respec- 
tively any  body  or  person  lawfully  supplying  gas,  any  body  or 
person  lawfully  supplying  water  or  water  power,  and  any  body  or 
person  supplying  energy  in  pursuance  of  the  Electric  Lighting  Acts 
but  not  in  pursuance  of  the  special  Order 
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(rt)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  18. 
In  Chepstow  Electric  Light  and  Power  Co.,  Ltd.  v.  Ohepstoio  Gas  and  Coke  Consumers' 
Co.,  Ltd.,  [1905]  1  K.  B.  198,  the  gas  company,  in  October,  1903,  pursuant  to  this 
section,  required  the  electric  light  companj',  who  were  digging  trenches  for  new 
electric  works,  to  place  their  works  at  a  greater  distance  from  certain  gas  mains 
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1144.  In  the  exercise  of  any  of  the  powers  of  the  special  Order 
relating  to  the  execution  of  works,  the  undertakers  must  not  in  any 
way  injure  the  railways,  tunnels,  or  works  of  any  railway  or  canal 
company,  nor  obstruct  or  interfere  with  the  working  of  the  traffic 
along  any  railway  or  canal  (o), 

1145.  If,  after  the  undertakers  have  placed  works  in,  upon,  over, 
along  or  across  a  canal,  any  person  having  power  in  that  behalf 
constructs  a  dock,  basin,  or  work  on  land  adjoining  or  near  to  the 
canal,  but  is  prevented  by  the  undertakers'  works  from  forming  a 
communication  for  the  convenient  passage  of  vessels  with  or  without 
masts  between  the  dock,  basin,  or  work  and  the  canal,  or  if  the 
business  of  the  dock,  basin,  or  work  is  interfered  with  in  conse- 
quence of  the  undertakers'  works,  then,  subject  to  provisions  for 
the  settlement  of  disputes  by  arbitration,  the  undertakers,  on 
the  request  of  the  person  in  question,  and  on  being  afforded  reason- 
able facilities  by  him  for  placing  works  round  the  dock,  basin,  or 
other  work  under,  in,  upon,  over,  along,  or  across  land  belonging 
to  or  under  his  control,  must  remove  and  place  their  work 
accordingly  (p). 

1146.  The  undertakers  are  required  to  take  all  reasonable 
precautions  in  constructing  their  electric  lines  and  other  works,  and 
in  working  their  undertaking  so  as  not  injuriously  to  affect,  whether 
by  induction  or  otherwise,  the  working  of  any  wire  or  line  used 
for  the  purpose  of  telegraphic,  telephonic,  or  electric  signalling 
communication,  or  the  currents  in  that  wire  or  line. 

In  connection  with  these  requirements  provisions  are  made  for 
the  reference  of  questions  arising  between  the  undertakers  and  the 
owner  of  the  wire  or  line  to  arbitration ;  for  the  giving  of  notice  by 
the  undertakers  to  such  owner  before  commencing  operations ;  and 
enabling  the  owner  (subject  to  provisions  for  arbitration)  to  require 
the  undertakers  to  adopt  precautions  specified  by  him. 

than  the  electric  light  company  proposed  ;  but  the  latter  refused  so  to  do  and 
constructed  the  work  in  accordance  with  their  original  proposals,  finishing  it  on 
October  31st.  The  dispute  between  the  companies  went  to  arbitration,  and  the 
arbitrator,  by  an  award  dated  February  12th,  1904,  found  that  the  electric  works 
were  in  part  in  undue  proximity  to  the  gas  mains,  and  awarded  the  gas  company 
compensation.  The  gas  company,  after  again  calling  on  the  electric  light  com- 
■  pany  to  comply  with  their  requirements,  which  the  latter  failed  to  do,  commenced 
summary  proceedings  against  them  on  May  31st,  for  that  they  "on  and  since 
October  2,  1903,"  had  made  default  in  complying  with  the  section  in  that  they  had 
laid  their  works  in  undue  proximity  to  the  gas  mains  and  had  failed  to  conform  to 
the  gas  company's  requirements.  And  the  justices  convicted  the  electric  light 
company,  inflicting  a  fine  of  £1,  and  a  daily  penalty  during  default  of  £1.  It 
■was  held  (1)  that  the  proceedings  were  not  out  of  time  under  the  Summary 
Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43),  s.  11,  as  not  commenced  within  six 
months  of  the  complaint,  since  if  that  section  applied  (and  semhle,  that  the  offence 
being  in  the  nature  of  disobedience  to  an  order  it  did  not)  time  did  not  run  from 
the  date  of  the  requirement,  but  from  the  time  when  the  offence  could  be  said  to 
be  complete,  which,  under  the  circumstances,  was  not  until  within  six  months  of 
the  commencement  of  the  proceedings ;  (2)  that  the  arbitrator's  award  was  no 
bar  to  the  proceedings ;  and  (3)  that,  though  the  part  of  the  conviction  inflicting 
a  daily  penalty  prospectively  was  bad,  the  conviction  for  the  main  offence  was 
good  and  could  stand. 

(o)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  19. 

ip)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  16. 
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Breach  of  the  foregoing  requirements  subjects  the  undertakers 
to  liability  to  pay  compensation,  and  (subject  to  savings  for  cases  of 
emergency  and  of  ignorance  on  the  undertakers'  part  of  the  position 
of  the  wire  or  line  affected)  to  penalties.  The  provisions  in  question 
do  not  deprive  any  owner  of  any  existing  rights  to  proceed  against 
the  undertakers  by  indictment,  action,  or  otherwise,  in  relation  to 
any  of  the  matters  to  which  such  provisions  relate  (a). 

1147.  Save  in  the  case  of  tramway  undertakings,  and  light  rail- 
way undertakings  in  the  nature  of  tramway  undertakings  (6),  the 

(a)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  20. 
The  section  imposes  upon  the  undertakers  a  responsibility  for  effects  of  a  purely- 
electrical,  as  distingtiished  from  a  tangibly  physical,  character  produced  by  their 
operations.  The  question  of  responsibility  at  common  law  for  effects  of  a 
purely  electrical  character  due  to  the  employment  of  electricity  has  been  con- 
sidered in  two  reported  cases.  In  National  Teleplione  Co.  v.  Baker,  [1893]  2  Ch. 
186,  Kekewich,  J.,  expressed  the  opinion  that  the  defendant,  who  was  carrying 
on  (on  behalf  of  the  local  authority)  an  electrical  tramway  undertaking 
authorised  by  ProTisional  Order  duly  confirmed,  would,  but  for  the  Provisional 
Order,  have  been  liable,  on  the  principle  of  Rylands  v.  Fletcher  (1868), 
L.  E.  3  H.  L.  330,  for  interference  with  the  working  of  the  plaintiff  company's 
telephonic  system  due  to  electrical  conditions  set  up  by  the  working  of  the 
tramway  ;  but  he  held  that  the  defendant  was  protected  by  the  Provisional 
Order,  which  contained  no  clause  preserving  the  promoters'  liability  for  nuisance. 
In  Eastern  and  South  African  Telegraph  Co.,  Ltd.  v.  Cape  Town  Tramivays  Co., 
iM.,  [1902]  A.  0.  381,  P.  0.,  it  was  held  by  the  Privy  Council  that,  although  the 
principle  of  Rylands  v.  Fletcher,  supra,  applies  with  reference  to  injury  due  to 
electric  current,  yet  that  principle  is  inapplicable  in  a  case  where  the  injury  is 
done  to  a  particular  trade  apparatus  unnecessarily  so  constructed  as  to  be  affected 
by  minute  currents,  and,  for  that  reason,  that  the  defendants  were  not  liable  at 
common  law  for  disturbances  caused  by  the  working  of  the  tramways,  and 
affecting  the  working  of  the  plaintiffs'  submarine  cable,  so  long  as,  but  only  so 
long  as,  the  plaintiffs  failed  to  adopt  certain  precautions.  It  was  also  held  that 
the  defendants  were  not  liable,  as  regards  a  section  of  the  tramways  worked 
under  statutes  imposing  on  them  a  responsibility  in  the  event  of  an  "  electric 
leak  "  taking  place,  since  the  passage  through  the  earth  of  the  electric  currents 
which  had  affected  the  plaintiffs'  cable  was  a  natural  incident  of  the  authorised 
system  of  working  the  tramways  and  not  due  to  a  "  leak  "  within  the  meaning 
of  the  material  statutes.  See  also  Midwood  &  Co.,  Ltd.  v.  Manchester  Coipo7'ation, 
[1905]  2  K.  B.  597,  C.  A.,  and  p.  564,  ante. 

(b)  Under  the  Tramways  Act,  18*70  (33  &  34  Vict.  c.  78),  the  tramway 
promoters  have  certain  powers  for  altering  the  position  of,  inte^'  alia,  any 
tubes,  wires,  or  apparatus  for  telegraphic  or  other  purposes  (/S/c?.,  s.  30;  and 
see  Ee  Rhondda  Urban  District  Council  and  Taff  Vale  Rail.  Co.  (1907),  97 
L.  T.  892,  C.  A.)  ;  and  there  can  be  no  doubt  that  wires  and  apparatus  of 
undertakers  under  the  Electric  Lighting  Acts  are  within  these  powers.  And 
it  seems  to  be  optional  with  the  promoters,  in  cases  coming  both  within  these 
powers  and  within  the  powers  conferred  on  them  by  the  Electric  Lighting 
Act,  1882  (45  &  46  Vict.  c.  56),  s.  15,  and  the  Electric  Lighting  (Clauses) 
Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  17  (see  pp.  579,  580,  ante), 
to  avail  themselves  of  the  former  or  the  latter  powers.  It  is  a  principle 
that  in  cases  of  doubt  a  body  invested  with  alternative  statutory  powers  are 
to  be  deemed  to  have  exercised  the  power  which  is  more  beneficial  to  them- 
selves:  see  The  Ettrich  (1881),  6  P.  D.  127,  C.  A.;  Fulham  Vestry  \.  Minter, 
[1901]  1  K.  B.  501,  per  Phillimore,  J.,  at  p.  513  (overruled  on  another  pointin 
London  County  Council  v.  Wandsworth  Borough  Council,  [1903]  1  K.  B.  797,  C.  A.). 

Orders  under  the  Light  Eailways  Act,  1896  (59  &  60  Vict.  c.  48),  authorising 
light  railways  in  the  nature  of  street  tramways  always,  or  almost  always,  con- 
tain clauses  similar  to  s.  30  of  the  Tramways  Act,  1870  (33  &  34  Vict.  c.  78) ; 
but,  usually  at  least,  works  the  position  of  which  may  be  altered  under  s.  15  of 
the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  are  excepted  from  the  clause. 

The  Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  s.  32  (as  to  the  construction  of 
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powers  and  duties  of  the  undertakers  in  relation  to  works  of  other 
bodies  and  persons,  and  of  the  latter  in  relation  to  works  of  the 
undertakers,  are  seldom  the  subject  of  express  legislation  other 
than  that  contained  in  the  Electric  Lighting  Acts  and  the  Electric 
Lighting  (Clauses)  Act,  1899  (c). 

1148.  If  the  wires  and  apparatus  of  the  undertakers  properly 
laid  in  a  highway  are  injured  by  traffic  of  excessive  weight  on  the 
highway  the  undertakers  have  a  cause  of  action  against  those 
responsible  for  the  conduct  of  the  traffic ;  and  they  have  a  similar 
cause  of  action  in  case  of  injury  due  to  negligence  on  the  part  of  the 
highway  authority  in  repairing  the  highway  (d). 


whicli  see  Re  Bristol  Gas  Co.  and  Bristol  Tramivays  and  Carriage  Co.,  Ltd.,  [1909] 
2  K.  B.  297,  C.  A.),  contains  a  saving  for  the  powers  of,  inter  alia,  any  company 
etc.  to  lay  down,  alter,  or  remove  any  tubes,  wires,  or  apparatus  for  telegraphic 
or  other  purposes — an  expression  that  would  include  wires  etc.  of  undertakers 
under  the  Electric  Lighting  Acts — but  provides  (subject  to  a  proviso  under 
which  in  certain  cases  increased  expense  entailed  on  the  company  etc.  by  the 
existence  of  the  tramway  is  to  be  borne  by  the  promoters)  that  in  the  exercise 
of  such  powers  the  company  etc.  shall  be  subject  to  certain  restrictions.  And 
there  can  apparently  be  no  doubt  that  these  restrictions  apply  in  addition  to  those 
of  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  ss.  15, 16 
(see  pp.  578,  579,  ante),  where  the  powers  of  the  electrical  undertakers  were 
obtained  before  those  of  the  tramway  promoters  ;  but  it  is  questionable  whether 
they  apply  in  the  converse  case. 

Orders  under  the  Light  Eailways  Act,  1896  (59  &  60  Vict.  c.  48),  authorising 
light  railways  in  the  nature  of  street  tramways  generally,  if  not  always,  contain 
clauses  similar  to  s.  32  of  the  Tramways  Act,  1870  (33  &  34  Yict.  c.  78). 

See,  further,  title  Tramways  and  Light  Eailways. 

(c)  The  Gasworks  Clauses  Acts  and  Waterworks  Clauses  Acts  do  not  refer  to 
electric  wires  or  apparatus  as  such ;  and,  save  possibly  in  very  exceptional 
cases,  the  powers  given  by  those  Acts  for  interference  with  streets,  bridges, 
sewers,  drains,  and  tunnels  (see  Gasworks  Clauses  Act,  1847  (10  &  11  Vict, 
c.  15),  ss.  6—12  ;  Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  ss.  28—34) 
would  hardly  justify  interference  with  apparatus  or  works  of  undertakers  under 
the  Electric  Lighting  Acts.  And  it  is  very  exceptionally,  if  ever,  that  provisions 
giving  powers  for  interference  with  such  works  are  to  be  found  in  special  Acts 
or  Orders  authorising  gas  or  water  undertakings.  It  is  not  the  practice  to  insert 
savings  for  the  powers  of  undertakers  under  the  Electric  Lighting  Acts  in  such 
special  Acts  and  Orders,  as  it  is  considered  that  the  legislation  in  the  Electric 
Lighting  Acts  and  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict, 
c.  19),  or  its  equivalent,  with  regard  to  gas  and  water  undertakings,  is  equally 
applicable  whether  the  gas  or  water  undertaking  is  authorised  by  legislation  of 
ea.rlier  or  of  later  date  than  that  authorising  the  electric  undertaking. 

The  Telegraph  Acts,  1863  to  1909  (as  to  which  see  title  Telegraphs  and 
Telephones)  do  not  expressly  authorise  interference  by  the  Postmaster- 
General  with  apparatus  other  than  gas  and  water  pipes ;  and  the  general 
powers  of  these  Acts  for  placing  apparatus  in  streets  and  roads  would  apparently 
hardly  ever,  if  ever,  justify  any  interference  with  apparatus  of  undertakers 
under  the  Electric  Lighting  Acts.  As  to  the  application  of  the  restrictions  in 
the  Telegraph  Acts  on  works  involving  interference  with  those  of  the  Post- 
master-General to  undertakers  under  the  Electric  Lighting  Acts,  see  p.  572, 
a7ite. 

(d)  See  Gas  Light  and  Coke  Co.  v.  St.  Mary  Abbotfs,  Kensington,  Vestry  (1885) , 
15  Q.  B.  D.  1,  C.  A. ;  Chichester  Corporation  v.  Foster,  [1906]  1  K.  B.  167  ;  and 
see  the  L-ish  cases  of  Armagh  Union  v.  Bell,  [1900]  2  I.  E.  371 ;  Alliance 
and  Dublin  Consumers  Gas  Co.  v.  Dublin  County  Council,  [1901]  1  I.  E.  492. 
See  further,  title  Highways,  Streets  and  Bridges.  Clauses  for  the  protec- 
tion of  particular  local  authorities  inserted  in  special  Acts  not  infrequently 
contain  express  provisions  as  to  the  responsibility  of  the  local  authority  for  injury 
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1149.  Subject  to  the  special  provisions  with  regard  to  mines  and     Sect.  lo. 
minerals  mentioned  below,  the  undertakers  are  entitled  to  subjacent  Works, 
support  for  their  works,  and  their  right  to  such  support  is  a  subject-  j^.  j^^^ 
matter  for  compensation  (e),  but  under  what  circumstances,  if  support, 
any,  they  are  similarly  entitled  to  lateral  support  for  their 
works   and  liable  to  pay  compensation  in  respect  thereof  is 
uncertain  (/). 

Nothing  in  the  Electric  Lighting  Act,  1882,  is,  however,  to  limit 
or  interfere  with  the  rights  of  any  owner,  lessee,  or  occupier  of  any 
mines  or  minerals  lying  under  or  adjacent  to  any  road  along  or 
across  which  any  electric  line  is  laid  to  work  such  mines  or 
minerals  (g).  And  the  undertakers  therefore,  it  seems,  cannot,  in 
the  absence  of  special  rights  acquired  by  them,  complain  of  the 
withdrawal  of  support  from  such  works  by  the  working  of  the  mines 
and  minerals  (h). 

Where  (except  in  London)  a  local  authority  are  the  undertakers 
their  rights  in  relation  to  mines  and  minerals  as  regards  support 
for  their  works,  including  buildings  on  their  own  land,  are,  it  seems, 
in  general  regulated  by  the  Public  Health  Act,  1875  (Support  of 
Sewers),  Amendment  Act,  1883  (i). 

to  works  of  the  undertakers  caused  in  the  course  of  highway  repair,  see,  e.g., 
1  Edw.  7,  c.  civ.,  s.  46  (7) ;  6  Edw.  7,  c.  xcii.,  ss.  81  (3),  86  (6). 

(e)  Under  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  17  (see 
p.  561,  ante),  or  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  6,  as 
incorporated  with  the  Act  of  1882  (see  p.  573,  ante). 

(/)  See  Ee  Dudley  Corporation  (1881),  8  Q,.  B.  D.  86,  C.  A. ;  Normanton  Gas 
Co.  V.  Pope  (1883),  52  L.  J.  (q.  b.)  629,  0.  A.  ;  London  and  North  Western  Rail. 
Co.  V.  Evans,  [1893j  1  Oh.  16,  C.  A.  See  title  Easements  and  Pkoeits  A 
Prendre,  Vol.  XI.,  pp.  319—326. 

{g)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  33. 

(/i)  In  Re  Dudley  Corporation,  supra,  the  saving  for  mines  in  s.  334  of  the 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  was  held  not  to  prevent  a  local 
authority  from  being  entitled  to  support  for  their  sewers  as  against  mine 
owners  ;  but  s.  33  of  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  would 
not  appear  susceptible  of  a  construction  similar  to  that  placed  in  that  case  on 
s.  334  of  the  Act  of  1875. 

{i)  46  &  47  Vict.  c.  37.  The  Act  applies  to  any  "  sanitary  Work,"  an  expres- 
sion defined  as  meaning  any  existing  or  future  building  or  work  constructed  by 
or  vested  in  or  under  the  control  of  a  local  authority — i.e.,  a  local  authority 
within  the  meaning  of  the  Public  Health  Acts — "under  the  powers  or  for  the 
purposes  of  so  much  of  "  the  Public  Health  Act,  1875,  or  "  any  general  or  local 
Act  or  Provisional  Order  as  relates  to  the  construction  or  maintenance  of  any 
works  of  sewerage,  drainage,  sewage  disposal,  lighting,  or  water  supply,"  and 
as  including  any  "fixtures,  pipes,  fittings,  or  apparatus  connected  with  any 
such  work,  and  belonging  to  or  leased  by  the  local  authority"  {ibid.,  s.  2). 
And  though  the  Electric  Lighting  Acts  contemplate  the  supply  of  electricity 
not  only  for  lighting  but  for  other  purposes,  there  can  be  little  doubt  that  the 
works  and  apparatus  of  a  local  authority  carrying  on  an  electric  undertaking 
fall  within  the  definition,  at  any  rate  so  far  as  their  substantial  purpose  is  the 
supply  of  electricity  for  lighting  ;  but  there  may  be  doubt  as  to  whether  works 
and  apparatus  the  substantial  purpose  of  which  is  the  supply  of  electricity  for 
power  could  be  brought  within  the  definition.  The  Act  is  not  to  "repeal, 
invalidate,  or  affect"  any  express  enactment  with  respect  to  rights  of  support 
for  sanitary  works  {ibid.,  s.  o)  ;  but  s.  33  of  the  Electric  Lighting  Act,  1882 
(45  &  46  Vict.  c.  56),  cited  supra,  note  {g),  would  not  appear  to  be  such  an 
enactment.  See  also  as  to  the  Act  of  1883,  and  the  "mining  code"  of  the 
Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17,  ss.  18—27),  which  it 
extends,  with  modifications,  to  the  works  to  which  it  appUes,  title  Compulsory 
Purchase  of  Land  and  Compensation,  Vol.  VI.,  pp.  49—55. 
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Sect.  11. — Compulsory  Works. 

1150.  The  undertakers  must  lay  down  within  two  years  after  the 
commencement  of  the  special  Order,  and  thereafter  maintain, 
distributing  mains  for  the  purposes  of  general  supply  throughout 
every  street  or  part  of  a  street  specified  in  that  behalf  in  the  special 
Order  {k). 

They  must  also,  at  any  time  after  the  expiration  of  eighteen 
months  after  the  commencement  of  the  special  Order,  lay  down 
distributing  mains  for  the  purposes  of  general  supply  throughout 
every  other  street  or  part  of  a  street  within  the  area  of  supply,  upon 
being  required  to  do  so  in  manner  provided  by  the  special  Order. 
The  mains  (unless  already  laid  down)  are  to  be  laid  down  within 
six  months  after  the  requisition  has  become  binding  on  the  under- 
takers or  within  such  further  time  as  may  be  approved  by  the  Board 
of  Trade.  If  the  requisition  is  in  respect  of  a  street  not  repairable 
by  the  local  authority,  which  the  undertakers  are  not  specially 
authorised  to  break  up  by  the  special  Order,  they  must  (unless  the 
authority  or  person  by  whom  the  street  is  repairable  Q)  consent  to' 
its  being  broken  up)  apply  under  s.  13  of  the  Electric  Lighting 
Act,  1882  (m),  for  the  consent  of  the  Board  of  Trade  empowering 
them  to  break  up  the  street,  and  the  requisition  is  not  binding  if 
such  consent  is  withheld  {n). 

1151.  The  undertakers  (unless  themselves  the  local  authority) 
must,  at  least  twenty-eight  days  before  commencing  to  lay  in  any 
street  an  electric  line  intended  for  supplying  a  particular  consumer, 
and  not  for  purposes  of  general  supply,  give  certain  notices  of  their 
intention,  and  if  within  that  period  any  two  or  more  of  the  owners 
or  occupiers  of  premises  abutting  on  so  much  of  the  street  as  lies 
between  the  points  of  origin  and  termination  of  the  line  duly 
require  a  supply  for  those  premises,  the  necessary  distributing  main 
is  to  be  laid  by  the  undertakers  at  the  same  time  as  the  electric  line 
for  the  particular  consumer  (o). 

1152.  Default  in  laying  down  any  distributing  main  within  the 
prescribed  period  renders  the  undertakers  (unless  they  are  the  local 
authority)  liable  to  penalties.  And  in  the  case  of  such  default, 
whether  the  local  authority  are  the  undertakers  or  not,  the  Board 
of  Trade  may  (though  in  the  case  of  undertakers  other  than  the 
local  authority  only  if  the  default  is  in  the  Board's  opinion  wilful 
and  unreasonably  prolonged  and  after  considering  any  representa- 
tions of  the  local  authority)  revoke  the  special  Order  as  to  the 
whole  or  (subject  to  provisions  enabling  the  undertakers  to  insist 
that  if  the  Order  is  revoked,  the  revocation  shall  extend  to  the 

[h)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  21  (1). 
It  is  the  practice  to  schedule  to  the  Provisional  Order  the  streets  and  parts  of 
streets  in  which  distributing  mains  are  to  be  laid  under  this  section. 

(Z)  See  note  (s),  p.  570,  ante. 

(m)  45  &  46  Vict.  c.  56,  s.  13  ;  see  pp.  570,  571.  ante. 

[n)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
s.  21  (2),  (3). 

(o)  IMd.,  s.  22.  The  notices  must  be  served  upon  the  local  authority,  and 
upon  the  owner  and  occupier  of  all  premises  abutting  on  so  much  of  the  street 
as  lies  between  the  points  of  origin  and  termination  of  the  line  to  be  laid  {ibid.). 
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whole  area)  any  part  of  the  area  of  supply,  or,  if  the  undertakers  Sect.  ii. 

so  desire,  may  suffer  the  Order  to  remain  in  force  as  to  that  area  or  Compulsory 

part  thereof  subject  to  such  conditions  as  they  think  fit  to  impose ;  Works, 
and  such  conditions  are  to  bind  the  undertakers  and  have  effect  as 
if  contained  in  the  special  Order  (a) . 

1153.  Any  requisition  requiring  the  undertakers  to  lay  down  Requisition 
distributing  mains  for  the  purposes  of  general  supply  throughout  ^j'jj^.g^^"^ 
any  street  or  part  of  a  street  may  be  made  by  six  or  more  owners  buting^main. 
or  occupiers  of  premises  along  that  street  or  part  of  a  street,  or, 

where  the  local  authority  are  not  themselves  the  undertakers  and 
have  the  control  and  management  of  the  public  lamps  in  that 
street  or  part  of  a  street,  by  the  local  authority.  The  requisition 
must  be  signed  by  the  persons  making  it,  or  by  the  local  authority  (b), 
as  the  case  may  be,  and  served  on  the  undertakers.  The  under- 
takers are  to  keep  and  supply  free  of  charge  forms  of  requisition, 
and  requisitions  so  supplied  are  to  be  deemed  valid  in  point  of 
form  (c). 

1154.  In  the  case  of  a  requisition  by  owners  or  occupiers  the  Undertakers 
undertakers,  by  notice  (the  time  for  giving  which  is  extended  in  ^^-^j.^^'^'^^q^ 
cases  where  there  is  an  appeal  to  the  Board  of  Trade  under  take  supply, 
the  provisions  referred  to  below)  served  on  the  signatories  of  the 
requisition,  may  decline  to  be  bound  by  the  requisition  unless  the 
signatories,  or  some  of  them,  will  bind  themselves  to  take  or 
guarantee  the  taking  of  a  supply  of  energy  from  the  undertakers ; 

and  in  that  case  the  requisition  will  not  bind  the  undertakers  unless, 
within  a  limited  time,  an  agreement  executed  by  the  signatories  or 
some  of  them  binding  them  to  take  or  guaranteeing  the  taking  of 
a  supply  is  tendered  to  the  undertakers  and  (if  the  undertakers  by 
their  notice  so  require)  sufficient  security  for  the  payment  of 
moneys  accruing  due  under  the  agreement  is,  within  the  same  time, 
offered  to  them.  Subject  to  the  provisions  for  appeal  to  the  Board 
of  Trade  mentioned  below,  the  agreement  on  which  the  undertakers 
may  thus  insist  as  a  condition  of  their  being  bound  by  the  requisi- 
tion is  an  agreement  for  the  taking  of  a  supply  of  energy  for  three 
years  at  least  of  an  aggregate  amount  which  (at  their  charges  for 
the  time  being  to  ordinary  consumers)  will  provide  annually  such 
reasonable  sum  (not,  without  authority  from  the  Board  of  Trade, 
exceeding  20  per  cent,  on  the  expense  of  providing  and  laying  down 
the  required  distributing  mains  and  any  other  mains  or  additions  to 
existing  mains  which  may  be  necessary  for  the  purpose  of  connect- 
ing those  distributing  mains  with  the  nearest  available  source  of 
supply)  as  is  specified  in  the  undertakers'  notice. 

If  the  undertakers  consider  that  the  requisition  is  unreasonable,  Appeal  with 
or  that,  under  the  circumstances  of  the  case,  the  provisions  above  ^'^gai'd  to 
referred  to  ought  to  be  varied,  they  may  appeal  to  the  Board  of  ^'^^^'^^ 
Trade,  who  may  either  declare  the  requisition  not  binding  on  the 

(a)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  23. 
As  to  revocation  of  the  Order,  see  further,  p.  603,  post. 

(b)  Signature  by  the  local  authority  no  doubt  means  signatm-e  by  a  person 
whose  signature  is  sufficient  to  authenticate  a  document  issued  by  the  local 
authority ;  see  p.  608,  post. 

(c)  Electric  Lighting  (Clauses)  Act  (62  &  63  Vict.  c.  19),  schedule,  s.  24. 
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undertakers,  or  authorise  the  undertakers  to  insist  upon  a  more 
onerous  agreement  on  the  part  of  the  signatories  [d). 

Any  difference  between  the  undertakers  and  the  signatories  as  to 
any  such  notice  or  agreement  as  above  mentioned  is,  subject  to  the 
provisions  above  referred  to,  and  to  the  decision  of  the  Board  of 
Trade  upon  any  such  appeal  as  above  mentioned,  to  be  determined 
by  arbitration  (e). 

1155.  Where  the  requisition  is  made  by  the  local  authority  it  is 
not  binding  on  the  undertakers  unless  at,  or  within  a  limited  period 
after,  the  time  of  the  service  of  the  requisition  there  is  tendered 
to  the  undertakers  (if  required  by  them)  an  agreement  executed  by 
the  local  authority  binding  them  to  take  for  three  years  at  least  a 
supply  of  energy  for  lighting  such  public  lamps  in  the  street  or  part 
of  a  street  in  question  as  may  be  under  their  management  or 
control  (/). 

Sect.  12, — Supply  of  Electricity  within  the  Area  of  Supply :  Price. 

1156.  The  undertakers  have  a  general  power  to  supply  electricity 
within  the  area  of  supply  by  agreement  (g). 

Where,  however,  a  supply  of  electricity  is  provided  in  any  part 
of  an  area  for  private  purposes,  then,  except  in  so  far  as  is 
otherwise  provided  by  the  special  Order  (h),  every  company  or 

(d)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  25. 

(e)  Ibid.,  s.  25  (5). 
(/)  Ibid.,  s.  26. 

Ig)  The  schedule  to  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63 
Vict.  c.  19),  recognises  that,  besides  supplying,  upon  the  terms  laid  down  in  the 
special  Order,  persons  entitled  by  that  Order  to  demand  a  supply,  the  undertakers 
may  supply  particular  consumers  under  "special  agreement"  (see,  e.g.,  the 
definition  of  "  general  supply  "  (in  ibid.,  s.  1)  quoted  p.  550,  ante).  The  power 
to  make  such  special  agreements  is  probably  best  regarded  as  derived  from  s.  10 
of  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56) ;  see  Morris  and  Bastert, 
Ltd.  V.  Loicyhborough  Corporation,  [1908]  1  K.  B.  205,  C.  A.,  per  Lord  Alvek- 
STONE,  O.J.,  at  p.  216.  The  view  apparently  taken  by  Buckley,  L.  J.,  in  that 
case,  that  the  contract  in  question  was  to  be  regarded  as  made  under  an  enact- 
ment in  the  special  Act  of  the  corporation  equivalent  to  s.  33  of  the  schedule  to 
the  Act  of  1899  (as  to  which  see  p.  594,  2^ost),  seems  to  have  been  a  misappre- 
hension, since  that  enactment  is  concerned  with  agreements  as  to  the  price  to  be 
charged  for  a  supply  only,  and  is  probably  intended  to  apply  only  to  ordinary 
consumers. 

No  clearly  defined  line  appears,  however,  to  be  drawn  in  the  legislation  between 
a  supply  to  a  consumer  entitled  to  a  supply  and  the  relations  between  whom 
and  the  undertakers  depend  mainly,  if  not  entirely,  on  the  enactments 
entitling  the  consumer  to  the  supply  (see  i?e  Richmond  Gas  Co.  and  Richmond 
[Surrey)  Corporation,  [1893]  1  Q,.  B.  56)  on  the  one  hand,  and  a  supply  by 
agreement  to  a  consumer  whose  relations  with  the  undertakers  are,  mainly 
at  least,  contractual,  on  the  other  (see  also  titles  Gas  ;  Telegraphs  and 
Telephones).  For  some  purposes  consumers  of  both  classes  are  treated  by  the 
legislature  as  being  supplied  by  agreement.    See  further  note  {k),  p.  589,  post. 

For  decisions  on  the  construction  of  particular  contracts  for  the  supply  of 
electricity,  see  London  Electric  Siqjply  Corporation,  Ltd.  v.  Priddis  (1901),  18 
T.  L.  E.  64,  where  the  defendant  was  held  liable  for  a  minimum  charge  notwith- 
standing his  having  consumed  no  electricity ;  and  London  Electric  Supply 
Corporation  v.  Bridewell  (1902),  Times,  February  24th,  which  related  to  the 
liability  for  electricity  consumed  after  the  premises  had  been  sublet. 

[h)  The  words  are  "  by  the  terms  of  the  licence,  Order,  or  special  Act 
authorising  such  supply." 
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person  within  that  part  of  the  area  is,  on  application,  entitled  to  a 
supply  on  the  same  terms  on  which  any  other  company  or  person 
in  such  part  of  the  area  is  entitled  under  similar  circumstances  to  a 
corresponding  supply  (i). 

And  the  undertakers  must  not,  in  making  agreements  for  a 
supply  of  electricity,  show  any  undue  preference  to  any  local 
authority,  company,  or  person  ;  but,  subject  to  this  restriction  (,;), 
they  may  make  such  charges  for  the  supply  of  electricity  as  may 
be  agreed  upon,  not  exceeding  the  limits  of  price  imposed  by  or 
pursuant  to  the  special  Order  (/c). 

These  restrictions  are,  however,  not  necessarily  contravened  by 
differentiation  between  the  rates  charged  to  different  consumers, 
since  diversity  in  circumstances  such  as  the  amount  of  energy 
consumed,  the  expense  of  furnishing  the  supply,  the  uniformity  of 
the  demand,  and  the  time  of  day  when  the  consumption  takes  place, 
may  justify  differentiation  in  the  rates  charged  (1). 

Again,  the  undertakers  are  not  entitled  to  prescribe  any  special 
form  of  lamp  or  burner  to  be  used  by  any  consumer,  or  in  any  way 
to  control  or  interfere  with  the  manner  in  which  electricity  supplied 
by  them  under  the  Electric  Lighting  Acts  and  the  special  Order  (m) 
is  used.  But  no  consumer  may  use  any  form  of  lamp  or  burner  or 
use  the  electricity  supplied  for  any  purposes,  or  deal  with  it  in  any 
manner  so  as  unduly  or  improperly  to  interfere  with  the  supply  to 
other  consumers.    And  any  dispute  between  the  undertakers  and  a 


(i)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  19.  See  further 
note  {k),  infra. 

(j)  The  words  are  "  save  as  aforesaid." 

(k)  Hid.,  s.  20,  referring  to  "the  limits  of  price  imposed  by  or  in  pursuance 
of  the  licence,  Order,  or  special  Act  authorising"  the  undertakers  "to  supply- 
electricity."  Eefusal  on  the  undertakers'  part  to  furnish  a  supply  of  electricity 
to  a  person  entitled  to  demand  it  under  s.  19  of  the  Act  of  1882,  upon  terms  in 
conformity  with  that  section  and  s.  20,  would  give  that  person  a  cause  of  action 
against  the  undertakers  :  see  Crouch  v.  Great  Northern  Rail.  Co.  (1854),  9  Exch. 
556.  And  were  the  supply  furnished  at  charges  exceeding  such  as  were 
legitimate  under  the  sections  the  consumer,  if  he  had  paid  under  protest  or 
without  knowledge  of  the  material  circumstances,  could  recover  back  the 
excess  (see  Great  Western  Rail.  Co.  v.  Sutton  (1869),  L.  E.  4  H.  L.  226;  London 
and  North  Western  Rail.  Co.  v.  Evershed  (1878),  3  App.  Gas.  1029;  Denaby  Main 
Colliery  Co.  v.  Manchester,  Sheffield  and  Lincolnshire  Rail.  Co.  (1885),  11  App. 
Cas.  97). 

There  can  be  little  doubt  that  ss.  19  and  20  of  the  Act  of  1882  extend  to  the 
supply  to  the  ordinary  consumer  as  well  as  to  supply  by  special  agreement. 
S.  19  is  not  in  terms  confined  to  a  supply  by  agreement ;  and  a  supply  to  an 
ordinary  consumer  is  probably  given  under  ' '  agreement "  within  the  meaning  of 
s.  20 ;  see  note  {g),  p.  588,  ante.  S.  31  of  the  schedule  to  the  Electric  Lighting 
(Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  authorises  the  undertakers  to  "  charge 
for  energy  supplied  by  them  to  any  ordinary  consumer  (otherwise  than  by 
agreement)"  in  certain  methods;  but  even  if  the  words  "otherwise  than  by 
agreement"  are  to  be  read  with  "supplied"  and  not,  as  is  probably  the  true 
construction,  with  "charge,"  the  supply  might  still  be  by  virtue  of  an  "agree- 
ment" within  the  meaning  of  s.  20  of  the  Act  of  1882.  In  Metropolitan 
Electric  Supply  Co.,  Ltd.  v.  Ginder,  [1901]  2  Ch.  799,  Buckxey,  J.,  appears  to 
have  regarded  ss.  19  and  20  of  the  Act  of  1882  as  of  quite  general  operation. 

(Z)  Metropolitan  Electric  Supply  Co.,  Ltd.  v.  Ginder,  supra.  Compare  the  cases 
as  to  undue  preference  in  connection  with  railway  rates,  as  to  which  see  title 
Eailways  and  Canals. 

(m)  The  words  are  "any  licence.  Order,  or  special  Act." 
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consumer  as  to  the  matters  above  mentioned  is  to  be  determined 
by  arbitration  (w). 

On  the  other  hand,  a  person  is  not  entitled  to  demand  or  to  con- 
tinue to  receive  from  the  undertakers  a  supply  of  electricity  for  any 
premises  having  a  separate  supply,  unless  he  has  agreed  with  the 
undertakers  to  pay  to  them  such  minimum  annual  sum  (to  be 
determined  by  arbitration  in  default  of  agreement)  as  will  give  them 
a  reasonable  return  on  the  capital  expenditure,  and  will  cover  other 
standing  charges  incurred  by  them  in  order  to  meet  the  possible 
maximum  demand  for  those  premises  (o). 

And  the  undertakers  may  refuse  to  supply  energy  to  any  person 
whose  payments  for  the  supply  of  energy  are  for  the  time  being  in 
arrear  (not  being  the  subject  of  a  bond  fide  dispute),  whether  any 
such  payments  be  due  to  the  undertakers  in  respect  of  a  suppljr  to 
the  premises  in  respect  of  which  such  supply  is  demanded  or  in 
respect  of  other  premises  (p). 

1157.  Subject  to  the  foregoing  restrictions  and  conditions,  the 
obligations  of  the  undertakers  as  to  supplying  electricity,  and  their 
powers  to  charge  for  the  supply,  are  as  follows : — 

The  undertakers  must,  upon  the  request  of  the  owner  or  occu- 
pier of  any  premises  within  fifty  yards  {q)  from  any  distributing 
main  of  theirs  in  which  they  are,  for  the  time  being,  required  to 
maintain  or  are  maintaining  a  supply  of  energy  for  the  purposes  of 
general  supply  to  private  consumers  under  the  special  Order  or  the 
Board  of  Trade  regulations,  give  and  continue  to  give  a  supply  of 
energy  for  those  premises  in  accordance  with  the  provisions  of  the 
special  Order  and  of  those  regulations  ;  and  they  must  furnish  and 
lay  any  electric  lines  necessary  for  supplying  the  maximum  power 
to  which  the  owner  or  occupier  is  entitled  under  the  special 
Order  (?'),  subject  to  conditions  to  the  following  effect : — 

The  cost  of  so  much  of  any  electric  line  for  the  supply  as  is  laid 
upon  the  property  belonging  to  the  owner  or  in  the  possession  of 
the  occupier,  and  of  so  much  of  any  such  electric  lines  as  it  is 
necessary  to  lay  for  more  than  sixty  feet  from  any  distributing 
main  of  the  undertakers,  although  not  on  that  property,  must, 
if  the  undertakers  so  require,  be  defrayed  by  the  owner  or 
occupier  (s). 

Every  owner  or  occupier  requiring  a  supply  must — jfirst,  serve 
due  notice  upon  the  undertakers ;  secondly,  if  required  by  the 

{n)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  18. 

(o)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  15.  Clauses  to  a 
similar  effect  are  contained  in  many  local  Acts,  and  in  many  recent  Provisional 
Orders. 

[p)  Ibid.,  s.  18.  Clauses  to  a  similar  effect,  frequently,  however,  not  con- 
taining an  exception  with  regard  to  hond  fide  disputes,  are  contained  in  many 
local  Acts  and  recent  Provisional  Orders. 

{q)  Measui-ed  in  a  straight  line  on  a  horizontal  plane  (Interpretation  Act,  1889 
(52  &  53  Vict.  c.  63),  s.  34) ;  and  see  Moufletv.  Cole  (1872),  L.  E.  8  Exch.  32,  Ex.  Oh. 

(r)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  _c.  19),  schedule, 
s.  27  (1).  The  obligation  probably  extends  to  supplying  electricity  to  the  whole 
of  premises  any  part  of  which  is  within  the  fifty  yards.  But  see  Hunter  District 
Water  Supply  and  Sewerage  Board  v.  Newcastle  Coal  Co.,  [1896]  A.  0.  82,  P.  C. 

(s)  Ihid. 
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undertakers,  enter  into  a  written  contract  with  them  to  continue 
to  receive  and  pay  for  a  supply  of  energy  for  at  least  two  years  of 
;such  an  amount  that  the  payment  to  be  made  for  the  supply 
at  the  undertakers'  then  rates  of  charge  to  ordinary  consumers 
.shall  not  be  less  than  20  per  cent,  per  annum  on  the  outlay  of  the 
undertakers  in  providing  any  electric  lines  required  as  above  stated 
to  be  provided  by  them  for  the  purpose  of  the  supply,  and,  if  required 
by  the  undertakers,  give  them  security  for  payment  to  them  of  all 
moneys  which  may  become  due  to  them  by  the  owner  or  occupier 
in  respect  of  any  electric  lines  to  be  furnished  by  the  undertakers, 
and  in  respect  of  energy  to  be  supplied  by  them  (0- 

The  undertakers  are  empowered,  after  having  given  a  supply,  to 
require  security  for  payments  that  may  become  due  to  them  in 
respect  thereof,  if  security  has  not  previously  been  given,  or  the 
.security  previously  given  has  become  invalid  or  insufficient,  and  to 
discontinue  the  supply  if  and  so  long  as  the  security  so  required  is 
not  given  (u). 

If  the  owner  or  occupier  of  the  premises  uses  any  form  of  lamp 
or  burner,  or  uses  the  energy  supplied  to  him  for  any  purpose,  or 
deals  with  it  in  any  manner  so  as  to  interfere  unduly  or  improperly 
with  the  efficient  supply  of  energy  to  any  other  body  or  person  by 
the  undertakers,  the  undertakers  may,  if  they  think  fit,  discontinue 
to  supply  energy  to  those  premises  so  long  as  the  lamp  or  burner 
is  so  used,  or  the  energy  is  so  used  or  dealt  with  (x).  Any  difference 
arising  under  this  provision  as  to  any  improper  use  of  energy  is  to 
be  determined  by  arbitration  (a). 

The  undertakers  are  not  to  be  compelled  to  give  a  supply  of 
energy  to  any  premises  unless  they  are  reasonably  satisfied  that 
the  electric  lines,  fittings,  and  apparatus  therein  are  in  good  order 
and  condition,  and  not  calculated  to  affect  injuriously  the  use  of 
energy  by  the  undertakers  or  by  other  persons  (6).  Any  difference 
arising  under  this  provision  as  to  any  alleged  defect  in  any  electric 
lines,  fittings,  or  apparatus  is  to  be  determined  by  arbitration  (c).  ^ 

1158.  The  maximum  power  with  which  any  consumer  is  entitled  Maximum 
to  be  supplied  is  such  amount  as  he  may  require  to  be  supplied  power, 
with,  not  exceeding  what  may  be  reasonably  anticipated  as  the 
maximum  consumption  on  his  premises.   But  where  any  consumer 

{t)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
s.  27  (2).  And  see,  as  to  the  necessity  of  compliance  with  the  section  before  a 
person  can  claim  a  right  to  a  supply,  Husey  v.  London  Electric  Supply  Corpora- 
tion, [1902]  1  Oh.  411,  0.  A. 

(it)  lUd.,  s.  27  (3). 

{x)  Ibid.,  s.  27  (4).  The  words  of  the  sub-section  are,  "  Provided  also  that  if 
the  owner  or  occupier  of  any  such  premises  as  aforesaid"  uses  any  lamps  etc. 
The  initial  words  appear  to  restrict  the  application  of  the  sub-section  to  cases 
where  the  undertakers  are,  or  at  least  may  be,  required  to  supply  the  premises 
under  the  earlier  provisions  of  the  section. 

(a)  Ibid.,  s.  27  (6). 

(b)  Ibid.,  s.  27  (5).  The  sub-section  is  enacted  as  a  proviso,  and  may  there- 
fore apply  only  with  reference  to  the  obligations  imposed  by  the  section. 
Provisions  with  regard  to  the  refusal  or  discontinuance  of  a  supply  in  cases 
where  leakage  on  the  consumer's  premises  is  anticipated  or  discovered  will  be 
found  in  the  Board  of  Trade  regulations. 

(c)  Ibid.,  s.  27  (6). 
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has  required  the  undertakers  to  supply  him  with  a  maximum  power 
of  any  specified  amount,  he  is  not  entitled  to  alter  that  maximum 
except  upon  one  month's  notice  to  the  undertakers,  and  provision 
is  made  for  payment  in  that  case  by  the  consumer  of  expenses 
reasonably  incurred  by  the  undertakers  in  consequence  of  the 
alteration.  Differences  between  any  such  owner  or  occupier  and 
the  undertakers  as  to  what  may  be  reasonably  anticipated  as  the 
consumption  on  his  premises,  or  as  to  the  reasonableness  of  any 
expenses  under  the  above  provisions,  are  to  be  determined  by 
arbitration  (d). 

1159.  Undertakers,  other  than  the  local  authority,  may  be 
required  by  the  local  authority  to  supply  energy  to  public  lamps 
within  seventy-five  yards  from  any  distributing  main  of  the  under- 
takers in  which  they  are  required  to  maintain  a  current  for  the 
purposes  of  general  supply  (e). 

1160.  The  observance  of  the  obligations  to  supply  energy  imposed 
by  the  special  Order  is  secured  by  penalties,  subject  to  a  provision 
that  no  penalty  is  to  be  inflicted  in  respect  of  any  default  if  the 
court  are  of  opinion  that  the  default  was  caused  by  inevitable 
accident  or  force  majeure,  or  was  of  so  slight  or  unimportant  a 
character  as  not  materially  to  affect  the  value  of  the  supply,  and 
subject  to  a  limitation  on  the  aggregate  penalties  that  may  be 
inflicted  for  defaults  other  than  wilful  defaults  for  any  one 
day  (/).  

The  liability  in  penalties  prevents  the  undertakers  from  being 
liable  in  an  action  for  damages  in  respect  of  a  breach  of  the  obliga- 
tions in  question  {g),  though  it  apparently  does  not  prevent  their 
being  restrained  by  injunction  from  wrongfully  discontinuing  a 
supply  which  they  are  furnishing  in  pursuance  of  those  obliga- 
tions (h).  But  it  does  not  prevent  them  from  being  liable  in  damages 
in  respect  of  breach  of  a  special  contract  to  supply  electricity  (i). 
And  it  seems  that  there  may  be  cases  where  a  breach  of  the 
obligations  in  question  would  also  constitute  a  breach  of  the  general 


{d)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedtile,  s.  28. 

(e)  Hid.,  s.  29.  There  is  no  express  provision  as  to  the  body  by  whom  or  at 
whose  cost  the  line  to  connect  the  lamps  with  the  main  is  to  be  laid.  The 
section  does  not  appear  to  confer  power  to  lay  the  line  through  intervening 
land  ;  and  (even  assuming  the  duty  of  laying  the  line  to  be  on  them )  the  under- 
takers will  incur  no  penalty  for  failure  to  supply  electricity  to  a  public  lamp  if, 
in  a  case  where  they  have  no  power  to  lay  the  line  aliunde,  the  intervening 
landowner  objects  to  their  so  doing  (see  Bellamy  v.  Liverpool  United  Oas  Light 
Co.  (1904),  68  J.  P.  540). 

(/)  Ibid.,  s.  30. 

{g)  See  Atkinson  v.  Newcastle  and  Gateshead  Waterworks  Co.  (1877),  2  Ex.  D. 
441,  C.  A. ;  Saunders  v.  Holborn  District  Board  of  Works,  [1895]  1  Q,.  B.  64 ;  Clegg, 
Parkinson  &  Co.  v.  Earhy  Oas  Co.,  [1896]  1  Q.  B.  592.  And  as  to  the  general 
principles  with  regard  to  the  question  whether  a  statutory  remedy  is  an  exclusive 
remedy,  see  title  Statutes. 

(A)  See  Hayward  v.  East  London  Waterworks  Co.  (1884),  28  Ch.  D.  138  ;  and 
for  injunctions  generally,  see  title  Injunctions. 

{i)  Morris  and  Bastert,  Ltd.  v.  Loughborough  Corporation,  [1908],  1  K.  B.  205, 
C.  A. ;  followed  by  Eidley,  J.,  in  Bourne  v.  Marylehone  Borough  Council  (1908), 
72  J.  P.  129 ;  reversed  on  another  point,  72  J.  P.  306,  C.  A. 
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obligations  of  the  Electric  Lighting  Act,  1882  (k),  which  are  not 
secured  by  penalty,  and  expose  the  undertakers  to  a  liability  in 
an  action  accordingly  (l). 

1161.  Obligations  on  the  undertakers,  in  addition  to  those  already 
mentioned,  with  regard  to  the  supply  of  electricity,  more  particularly 
in  reference  to  constancy  of  supply  and  its  uniformity  in  the  matter 
of  pressure,  and,  where  alternating  current  is  employed,  of  frequency, 
will  be  found  in  the  Board  of  Trade  regulations  for  insuring  a 
proper  and  sufficient  supply  of  electrical  energy  applicable  to  the 
undertaking 

1162.  The  undertakers  may  charge  for  energy  supplied  to  any  Methods  of 
ordinary  consumer  (otherwise  than  by  agreement)  {n) —  charge. 

(1)  By  the  actual  amount  of  energy  supplied  ;  or 

(2)  By  the  electrical  quantity  contained  in  the  supply ;  or 

(3)  By  such  other  method  as  may  for  the  time  being  be  approved 
by  the  Board  of  Trade  (a). 

Where,  however,  the  undertakers  charge  by  the  last-mentioned 
method,  any  consumer  who  objects  to  that  method  may  require  the 
undertakers  to  charge  him,  at  their  option,  by  one  of  the  first  two 
methods  (h). 

Before  commencing  to  supply  energy  through  any  distributing  Method  to  be 
main  for  the  purposes  of  general  supply,  the  undertakers  must  "otified, 
notify  by  what  method  t])ey  propose  to  charge  for  energy  supplied 
through  that  main  ;  and  they  must  not  change  the  method  notified 
except  after  notification  of  the  change  (c). 

The  prices  to  be  charged  must  not  exceed  those  stated  in  the  Maximum 
special  Order  (d),  or  substituted  for  those  so  stated  as  explained  P'^"^^^- 
below,  or,  in  the  case  of  a  method  of  charge  approved  by  the  Board 


(k)  45  &  46  Vict.  c.  56,  s.  19.    See  pp.  588,  589,  ante, 
(l)  See  note  (k),  p.  589,  ante. 
(m)  See  p.  545,  ante. 

(n)  There  is  no  definition  of  "  ordinary  consumer."  The  words  "otherwise 
than  by  agreement "  are  probably  to  be  read  with  "  charge "  rather  than 
"  supply,"  seeing  that  it  is  contemplated  that  the  ordinary  consumer  will,  in 
•certain  cases,  expresslj''  agree  to  take  a  supply  (see  the  provisions  of  the  Electric 
Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  ss.  25,  27,  referred 
to  pp.  587,  591,  ante  ;  and  see  note  [g),  p.  588,  ante). 

(a)  Ibid.,  s.  31  (1).    But  see  ibid.,  s.  32,  referred  to  p.  594,  post. 

(b)  Ibid.,  s.  31  (2). 

(c)  Ibid.,  s.  31  (3). 

(d)  It  is  the  practice  to  schedule  the  maximum  prices  to  the  Provisional  Order. 
The  schedule  defines  "unit"  as  the  energy  contained  in  a  current  of  1,000 
amperes  flowing  under  an  e.m.f.  of  one  volt  during  one  houi'.  The  maximum 
rate  per  quarter  chargeable  where  the  charge  is  by  the  amount  of  energy 
supplied  is  fixed  at  so  much  (usually  8d.  or  less)  per  unit  with  a  minimum 
equivalent  to  the  fixed  charge  per  unit  on  twenty  units.  And  charges  at  the 
same  rates  are  authorised  where  the  charge  is  by  the  electrical  quantity  contained 
in  the  supply,  the  amount  of  energy  supplied  being  taken  to  be  "  the  product  of 
that  electrical  quantity  and  the  declared  pressure  at  the  consumer's  terminals, 
that  is  to  say,  such  a  constant  pressure  at  those  terminals  as  maybe  declared  by 
the  undertakers  under  the  Board  of  Trade  regulations."  Provisions  requiring 
the  undertakers  to  declare  to  the  consumer,  inter  alia,  the  pressure  at  which  they 
propose  to  supply  him  will  be  found  in  the  Board  of  Trade  regulations  applicable 
to  the  undertaking. 
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of  Trade,  such  prices  as  the  Board  determine  on  approving  the 
method  (e). 

The  Board  of  Trade  are,  however,  empowered,  in  the  case  of 
undertakers  other  than  the  local  authority,  upon  due  representation 
to  them,  after  the  lapse  of  five  years  from  the  commencement  of  the 
special  Order,  to  make  an  order  varying  the  prices  stated  in  the 
special  Order  or  approved  by  the  Board,  or  substituting  other  prices; 
and  the  prices  for  the  time  being  in  force  may  be  altered  in  like 
manner  at  any  time  after  the  expiration  of  any  period  of  five  years 
after  they  were  last  altered.  And  the  Board  have  similar  powers 
for  varying  the  undertakers'  methods  of  charge  (/). 

1163.  Subject  to  the  provisions  of  the  special  Order  and  of  the 
principal  Act,  and  to  the  right  of  the  consumer  to  require  that  he 
shall  be  charged  according  to  one  of  the  methods  above  mentioned, 
the  undertakers  may  make  any  agreement  with  a  consumer  as  to 
the  price  to  be  charged  for  energy,  and  the  mode  of  ascertaining 
those  charges  (g). 

1164.  In  the  case  of  undertakers  other  than  the  local  authority, 
the  price  to  be  charged  for  energy  supplied  to  the  public  lamps  and 
the  method  of  ascertaining  those  charges  are  to  be  settled  by 
agreement,  or,  in  case  of  difference,  to  be  determined  by  arbitration, 
regard  being  had  to  specified  considerations  (A). 

(e)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
s.  32  (1). 

(,/■)  lUd.,  s.  32  (2) ;  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  10. 
S.  32  (2)  of  the  schedule  to  the  Act  of  1899  provided  for  variation  of  ihit 
maximum  prices  or  methods  of  charge  at  intervals  of  seven  years  on  the 
application  of  the  undertakers  or  the  local  authority.  S.  10  (1)  of  the  Act  of 
1909  amends  the  section  for  the  purjjoses  of  its  incorporation  with  future 
Orders  and  special  Acts  by  substituting  five  years  for  seven,  and  enabling  the- 
Board  to  act  on  the  application  of  such  number  of  consumers,  not  less  than 
twenty,  as  the  Board  consider  sufficient,  having  regard  to  the  population  of  the 
area  of  supply  ;  and  s.  10  (2)  provides  that  where  a  previous  Act  or  Provisional 
Order  enables  the  Board  to  revise  or  vary  any  maximum  prices  (there  is  no  men- 
tion in  sub-s.  (2)  of  methods  of  charge),  the  Act  or  Order  shall  be  construed  so  as- 
to  enable  the  revision  or  variation  to  take  place  at  intervals  of  five  years  where  a 
longer  interval  is  fixed  by  the  Act  or  Order,  and  so  as  to  enable  the  power  of 
revision  or  variation  to  be  exercised  on  the  representation  of  such  number  of 
consumers,  not  less  than  twenty,  as  the  Board  of  Trade  consider  sufficient, 
having  regard  to  the  population  of  the  area  of  supply,  in  cases  where  under  the 
Act  or  Order  the  power  either  cannot  be  exercised  on  such  a  representation, 
or  can  be  exercised  only  on  the  representation  of  a  number  of  consumers 
greater  than  twenty. 

Clauses  are  contained  in  many  Provisional  Orders  and  special  Acts  requiring 
a  local  authority  acting  as  undertakers  to  adjust  their  charges  periodically 
with  a  view  to  balancing  revenue  and  expenditure.    See  also  p.  555,  ante. 

(g)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict,  c,  19),  schedule,  s.  33. 
See  note  (g),  p.  588,  ante. 

(/i)  Ibid.,  s.  34.  In  Bulawayo  Munkipality  v.  Bulatvayo  Waterworks  Co.,  Ltd., 
[1908]  A.  C.  241,  P.  C,  a  contract  for  the  lighting  of  streets  etc.  by  electricity 
provided  for  the  payment  of  the  contractors  at  such  rates  as  should  yield  them 
a  return  equal  to  "  10  per  cent,  over  the  actual  cost  of  generating  the  light." 
And  it  was  held  that  for  the  purposes  of  the  contract  "  generating  the  light  " 
covered  the  whole  series  of  operations  leading  up  to  the  production  of  the  light  in 
the  street  lamps,  and  the  "  actual  cost"  thereof  covered  all  that  the  production 
of  the  light  cost,  including  depreciation  of  plant,  rent,  rates,  taxes,  and 
insurance. 
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1165.  The  general  powers  of  the  undertakers  for  the  supply  of  out^Me^Area 
electricity  are,  as  has  been  explained  (i),  confined  to  supplying    of  Supply, 
electricity  in  their  area  of  supply  for  use  in  that  area.    The  Board   

of  Trade  have,  however,  the  following  powers  to  authorise  the 
undertakers  to  supply  electricity  outside,  or  for  use  outside,  their 
area  of  supply  ( j) : — 

1166.  The  Board  of  Trade  may,  by  order,  permit  any  undertakers 
to  supply  electricity  in  bulk  to  any  other  undertakers  upon  such 
terms  and  conditions  as  may  be  specified  in  the  order,  if  the  supply 
can  be  given  without  breaking  up  any  streets,  except  such  as  the 
undertakers  giving  or  those  receiving  the  supply  are  authorised  to 
break  up  ;  but  no  such  order  is  to  be  made  until  due  notice  of  the 
intention  to  make  it  has  been  given  and  persons  affected  have  had 
an  opportunity  of  stating  objections  (/c). 

1167.  Any  undertakers  (I)  may,  with  the  consent  of  the  Board 
of  Trade,  supply  at  any  point  within  their  area  of  supply  electricity 
for  the  purposes  of  haulage  or  traction  on  any  railway,  tramway, 
or  canal  situate  partly  within  and  partly  without  that  area,  and 
for  the  purposes  of  lighting  vehicles  and  vessels  used  on  any  such 
railway,  tramway,  or  canal ;  but  the  Board  are  not  to  give  such 
consent  until  due  notice  of  the  application  for  the  consent  has 
been  given  and  persons  affected  have  had  an  opportunity  of  stating 
objections 

Electricity  supplied  under  the  foregoing  powers  {n)  must  not,  how- 
ever, be  used  by  the  recipients  so  as  to  interfere,  or  be  likely  to 
interfere,  with  Government  or  statutory  observatories  or  labora- 
tories ;  but  this  restriction  does  not  apply  where  the  recipients 
have  authority  to  use  electricity  for  the  purposes  for  which  a  supply 
is  authorised  by  those  powers  {n)  by  virtue  of  an  Act,  or  Order  having 
the  effect  of  an  Act,  containing  provisions  for  the  protection  of  such 
observatories  or  laboratories  (o). 

1168.  The  Board  of  Trade  have  power,  on  proof  to  their  satisfac-  Supply  to 
tion  that  the  occupier  of  any  premises  outside  the  area  of  supply  of  occupier  of 
any  undertakers  is  desirous  of  obtaining  a  supply  of  electricity  from  outside  area 
 —  of  supply. 

{i)  See  p.  566,  ante. 

{j)  The  Board  of  Trade  have  issued  a  memorandum  as  to  the  procedure  on 
applications  to  them  under  the  enactments  conferring  the  powers  in  question. 

{h)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  4  (3).  As  to  the  power 
to  authorise  a  supply  in  bulk  by  Provisional  Order,  see  pp.  557,  558,  ante. 

(I)  The  words  are  "  any  local  authority,  company,  or  person  authorised  to 
supply  electricity  in  any  area." 

(m)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  5  (1).  There  are  similar 
provisions  in  many  special  Acts.  See,  e.g.,  the  enactments  referred  to,  p.  639, 
Xjost,  and  the  metropolitan  legislation  mentioned  at  p.  621,  post.  As  to  the  power 
to  authorise  a  supply  to  railways  etc.  for  other  purposes  by  Provisional  Order 
under  ibid.,  s.  5  (2),  see  p.  557,  aiite. 

(n)  The  words  are  "  under  this  section,"  and  would  seem  to  include  cases 
where  the  supply  is  authorised  by  a  Provisional  Order  granted  under  sub-s.  (2) 
of  the  section,  as  to  which  see  p.  557,  ante. 

(o)  Ibid.,  s.  5  (3).  Compare  the  metropolitan  enactments  mentioned  in 
note  (»),  p.  624:, post. 
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them,  and  with  the  consent  of  the  local  authority  of  the  district 
comprising  the  premises,  and  of  the  undertakers  (if  any)  authorised 
to  supply  the  premises,  or  (subject  to  an  exception  for  cases  of  under- 
takers under  a  specific  statutory  prohibition  against  supplying 
electricity  within  the  area  of  supply  of  other  undertakers)  without 
such  consent  if,  in  the  opinion  of  the  Board,  it  is  unreasonably  with- 
held, to  make  an  order  authorising  the  giving  of  the  supply  on  such 
terms  and  conditions  as  the  Board  think  fit  (j)). 

The  order  may,  for  the  purpose  of  enabling  the  supply  to  be 
given,  confer  such  powers  and  impose  such  duties  on  the  under- 
takers as  would  have  been  conferred  or  imposed  by  the  Electric 
Lighting  Acts  and  as  might  have  been  conferred  or  imposed  by 
Provisional  Order  if  the  premises  and  the  route  along  which  lines 
are  to  be  laid  for  the  purposes  of  the  supply  had  been  within  the 
undertakers'  area  of  supply  (g). 
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Sect.  14. — Meters. 

1169.  In  the  case  of  an  ordinary  consumer,  the  "  value  of  the 
supply " — i.e.,  the  amount  of  energy  supplied  or  the  electrical 
quantity  contained  in  the  supply  (according  to  the  method  of  charge 
selected) — is,  except  as  otherwise  agreed,  to  be  ascertained  by 
means  of  an  appropriate  "certified  meter" — i.e.,  a  meter  duly 
certified  by  an  electric  inspector  appointed  under  the  special  Order 
to  be  capable  of  ascertaining  the  value  of  the  supply  within  such 
limits  of  error  as  may,  as  respects  meters  of  the  class  to  which  the 
meter  belongs,  be  allowed  by  the  Board  of  Trade,  and  to  be  of  a  con- 
struction and  pattern  approved  by  the  Board — fixed  and  connected 
with  the  service  lines  in  a  manner  approved  by  the  Board. 

If  a  certified  meter  is  altered  it  ceases  to  be  a  certified  meter  until 
it  is  again  duly  certified  (?*). 

1170.  It  is  the  duty  of  an  electric  inspector,  at  the  request  of, 
and  on  payment  of  the  prescribed  fee  by,  the  undertakers  or  a 
consumer  to  examine  and,  if  he  considers  it  entitled  to  certification, 
to  certify  a  meter  intended  for  ascertaining  the  value  of  the 
supply ;  and,  upon  the  like  request  and  payment,  to  examine  the 
manner  in  which  any  such  meter  has  been  fixed  and  connected  with 
the  service  lines,  and  to  certify  that  it  has  been  so  fixed  and  con- 
nected in  some  manner  approved  by  the  Board  of  Trade,  if  he 
considers  that  it  is  entitled  to  be  so  certified  (s). 

1171.  The  undertakers  are,  at  the  request  of  a  consumer,  to 
supply  him  with  an  appropriate  meter,  and,  if  required,  to  fix  it 

{p)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  6  (1),  (4). 
Iq)  Ibid.,  s.  6  (2). 

{r)  Ibid.,  Sched.  II.  That  schedule  contains  amended  versions  of  ss.  49^  50, 
51  and  53  of  the  schedule  to  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63 
Vict.  c.  19)  ;  and,  by  s.  11  of  the  Act  of  1909,  the  amended  versions  are  to  be 
substituted  for  the  sections  in  their  original  form  for  the  purposes  of  the 
schedule  to  the  Act  of  1899  as  incorporated  with  special  Acts  and  Provisional 
Orders  subsequent  to  the  Act  of  1909,  and  also  with  the  necessary  adaptations 
(if  any)  for  corresponding  provisions  contained  in  or  incorporated  with  earlier 
Acts  and  Orders. 

(a)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  Sched.  11.  See  note  (r),  sttpra. 
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and  connect  the  service  lines  with  it  and  procure  its  certification  ;     fiEci:.  u. 
and  they  are  given  powers  of  entry  on  the  consumer's  premises  Meters, 
for  these  purposes  ;  but  they  may,  before  supplying  the  meter, 
require  the  consumer  to  pay  or  secure  to  them  a  reasonable  sum  in 
respect  of  its  price,  or,  if  he  desires  to  hire  it,  to  enter  into  an 
agreement  for  its  hire  as  stated  below  (0- 

1172.  Both  the  undertakers  and  the  consumer  are  prohibited,  Notice  of 
under  penalty,  from  connecting  the  meter  with,  or  disconnecting  '^^'Ij^g^Q^^g 
it  from,  a  line  through  which  the  undertakers  supply  energy,  except  tion  of 
upon  due  notice  {u).  meter. 

1173.  The  consumer  is  to  keep  all  meters  belonging  to  him 
whereby  the  value  of  the  supply  is  to  be  ascertained  in  proper  order, 
and  in  default  of  his  so  doing  the  undertakers  may  cease  to  supply 
energy  through  the  meter  (v). 

The  undertakers  have,  however,  power  for  the  inspection,  testing 
etc.  of  such  meter ;  and  the  expenses  incident  to  such  testing  etc. 
are  payable  by  the  undertakers  or  the  consumer  according  as  the 
meter  is  or  is  not  found  to  be  in  proper  order  («<;). 

1174.  The  undertakers  may  let  for  hire  a  meter  for  ascertaining 
the  value  of  the  supply,  and  any  fittings  thereto,  for  such  remunera- 
tion and  upon  such  terms  as  to  the  repair,  and  for  securing  the 
safety  and  return,  of  the  meter  and  fittings,  as  may  be  agreed,  or, 
in  case  of  difference,  settled  by  the  Board  of  Trade ;  and  the 
remuneration  is  recoverable  summarily  as  a  civil  debt  (x) . 

1175.  The  undertakers  are,  unless  the  agreement  for  hire  other-  Undertakers 
wise  provides,  to  keep  meters  let  for  hire  by  them  whereby  the  to  keep  then- 
value  of  the  supply  is  ascertained  in  proper  order  at  their  own  order, 
expense,  and  in  default  of  their  so  doing  the  consumer  is  not  liable 

for  rent  of  the  meter  during  the  default.  The  undertakers  have 
powers  for  the  inspection,  testing  etc.  of  the  meter  ;  and  are  to 
bear  the  expense  of  re-certification,  if  re-certification  is  thereby 
rendered  necessary  (?/). 

1176.  Differences  between  a  consumer  and  the  undertakers  as  to 
the  correctness  of  a  meter  whereby  the  value  of  the  supply  is 
ascertained  (whether  belonging  to  the  consumer  or  to  the  under- 
takers), or  as  to  whether  that  value  has  been  correctly  registered  by 
a  meter,  are  to  be  determined  on  the  application  of  either  party 
by  an  electric  inspector,  or,  where  the  local  authority  are  the  con- 
sumers, by  an  inspector  appointed  by  the  Board  of  Trade.  The 
inspector  is  to  order  by  which  of  the  parties  the  costs  are  to  be 
paid,  and  his  decision  is  final  and  binding  on  the  parties.  Subject 

(t)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
s.  52. 

(i()  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  Sched.  II.    See  note  (r), 
p.  596,  ante. 

(v)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
s.  54  (1). 

{w)  Ibid.,  s.  54  (2). 
(x)  Ibid.,  s.  55. 
(y)  Ibid.,  s.  56. 
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to  what  has  been  said,  the  register  of  the  meter  is  conclusive  evidence 
in  the  absence  of  fraud  of  the  value  of  the  supply  {z). 

1177.  The  expenses  of  providing  a  new  meter  in  place  of  an 
existing  meter,  on  change  by  the  undertakers  in  their  method  of 
charging,  are  payable  by  the  undertakers  and  recoverable  summarily 
as  a  civil  debt  (a). 

1178.  In  addition  to  any  meter  placed  on  a  consumer's  premises 
to  ascertain  the  value  of  the  supply,  the  undertakers  may,  upon 
certain  conditions,  and  at  their  own  expense,  place  on  his  premises 
a  meter  or  other  apparatus  for  ascertaining  or  regulating  the  amount 
of  energy  supplied,  the  number  of  hours  during  which  the  supply 
is  given,  the  maximum  power  taken,  or  any  other  quantity  or  time 
connected  with  the  supply  (b). 

Sect.  15. — Recovery  of  Charges. 

1179.  Twenty-four  hours'  notice  in  writing  must  be  given  to  the 
undertakers  by  every  consumer  before  he  quits  any  premises  supplied 
with  electric  energy  by  the  undertakers,  and,  in  default  of  such 
notice,  the  consumer  so  quitting  is  liable  to  pay  to  the  undertakers 
the  money  accruing  due  in  respect  of  such  supply  up  to  the  next 
usual  period  for  ascertaining  the  register  of  the  meter  on  the 
premises,  or  the  date  from  which  any  subsequent  occupier  of  the 
premises  may  require  the  undertakers  to  supply  electric  energy  to 
such  premises,  whichever  shall  first  occur.  Notice  to  the  effect  of 
this  obligation  is  to  be  indorsed  upon  any  demand  note  for  charges 
for  electric  energy  (c) . 

1180.  If  any  local  authority,  company,  or  person  neglect  to  pay 
any  charge  for  electricity  or  any  other  sum  due  from  them  to  the 
undertakers  in  respect  of  the  supply  of  electricity  to  such  local 
authority,  company,  or  person,  the  undertakers  may  cut  off  the 
supply  and  cut  or  disconnect  electric  lines  or  other  works  for  the 
purpose,  and  may,  until  the  charge  or  sum,  together  with  the 
expenses  of  the  undertakers  in  cutting  off  the  supply,  be  fully  paid, 
but  no  longer,  discontinue  the  supply  {d). 

1181.  If  a  consumer  leaves  the  premises  where ,  electricity  has 
been  supplied  to  him  without  paying  the  charges  for  electricity  or 
meter  rent  due  from  him,  the  undertakers  are  not  entitled  to 
require  from  the  next  tenant  of  the  premises  the  payment  of  the 
arrears  left  unpaid  by  the  former  tenant,  unless  the  incoming 
tenant  has  undertaken  with  the  former  tenant  to  pay  or  exonerate 
him  from  the  payment  of  the  arrears  (e).    In  the  last-mentioned 


{z)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  57, 
("•)  I  hid.,  s.  58. 
{h)  Ibid.,  s.  59. 

(c)  Electric  Lighting  Act,  1909  (9  Edw.  7,_c.  34),  s.  17.  Provisions  of  a 
similar  character  are  contained  in  many  special  Acts  and  recent  Provisional 
Orders. 

{d)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  21 ;  and  see  Electric 
Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  18,  cited  p.  590,  ante. 

(e)  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  39,  as  incorporated 
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cases  the  undertakers  are  entitled  to  require  payment  of  the  arrears     Sect.  is. 
as  a  condition  of  continuing  the  supply  (/);  but  they  have  no  Recovery  of 
personal  remedy  against  the  incoming  tenant  ((/).  Charges. 

1182.  If  any  person  supplied  with  electricity,  or  with  any  electric  Recovery  of 
meter  or  fittings,  by  the  undertakers  neglects  to  pay  them  the  charges  ^^'^'^g'^s. 
due  for  electricity,  or  the  rent  or  money  due  for  the  hiring  or 
fixing  of  the  meter,  or  the  expenses  lawfully  incurred  by  them  in 
cutting  off  the  electricity  from  his  premises,  the  undertakers  may 
recover  the  amount  due  summarily  as  a  civil  debt  (li).  And  where 
any  person  neglects  to  pay  any  sum  due  and  payable  by  him  to  the 
undertakers,  they  may  recover  the  same  with  full  costs  in  any  court 
of  competent  jurisdiction  (i). 

with  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  by  s.  12  of  that  Act; 
see  note  {k),  p.  573,  ante.  The  official  receiver  taking  possession  of  a  debtor's 
premises  under  a  receiving  order  is  not  an  "  incoming  tenant"  of  the  premises 
for  the  pm'poses  of  the  section,  and  is  therefore  not  entitled  to  a  supply  of 
electricity  without  paying  arrears  due  from  the  debtor  (see  lie  Smith,  Ex  parte 
Mason,  [1893]  1  Q.  B.  323;  compare  Re  Thomas,  Ex  parte  Ystradi/fodwg  Local 
Board  (1887),  57  L.  J.  (a.  B.)  39).  The  liquidator  of  a  company  is  apparently 
in  a  similar  position  (see  Be  iVearmouth  Croion  Glass  Co.  (1882),  19  Ch.  D. 
640;  Be  Blazer  Eirelighter,  Ltd.,  [1895]  1  Ch.  402).  So  also  is  a  receiver 
appointed  by  the  court  in  a  debenture-holders'  action,  at  least  if  the  order  of 
the  court  does  not  direct  delivery  of  possession  of  the  premises  to  him  {Paterson 
V.  Oas  Light  and  Coke  Co.,  [1896]  2  Ch.  476,  C.  A. ;  compare  iZe  Marriage,  Neavedc 
Co.,  North  of  England  Trustee,  Debenture  and  Assets  Corporation  v.  Marriage, 
Neave  &  Co.,  [1896]  2  Ch.  663,  C.  A.) ;  or  if  the  order  only  orders  delivery  of  posses- 
sion so  far  as  is  necessary  for  such  receivership  (see  Husey  v.  Gas  Light  and  Coke 
Co.  (1902),  18  T.  L.  E.  299).  But  compare  with  the  last  case  Husey  v.  London 
Electric  Supply  Corporation,  [1902]  1  Ch.  411,  C.  A.,  cited  p.  591,  ante,  where, 
however,  s.  39  of  the  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  was 
not  mentioned.  Whether  a  receiver  appointed  on  behalf  of  debentui'e- holders, 
without  the  intervention  of  the  court,  under  powers  in  their  security  would  be 
an  "  incoming  tenant  "  seems  doubtful.  In  Paterson  v.  Gas  Light  and  Coke  Co., 
supra,  LiNDLEY,  L.  J.,  at  p.  482,  expressed  an  opinion  to  the  contrary  ;  but  see 
Madge  v.  Debenture  Corporation  (1896),  12  T.  L.  E-.  203  ;  Ridiards  v.  Kidderminster 
Overseers,  [1896]  2  Ch.  212.  The  trustee  in  bankruptcy,  if  he  has  taken  posses- 
sion of  the  debtor's  premises,  is  on  the  other  hand  an  "  incoming  tenant,"  and 
entitled  accordingly  to  a  supply  of  electricity  without  paying  arrears  due  from 
the  debtor  (see  Re  Flack,  Ex  parte  Berry,  [1900]  2  Q.  B.  32). 

(/)  S.  39  of  the  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  gives  them 
the  right  by  implication  (see  Paterson  v.  Gas  Light  and  Coke  Co.,  supra,  per 
EiGBY,  L.J.,  at  p,  485). 

(g)  See  Cannon  Brewery  Co.  v.  Gas  Light  and  Coke  Co.,  [1904]  A.  0.  331, 
approving  Gas  Light  and  Coke  Co.  v.  Mead  (1876),  45  L.  J.  (m.  c.)  71. 

(A)  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  40,  as  incorporated 
with  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  by  s.  12  of  that  Act ; 
see  note  [k),  p.  573,  ante.  In  the  case  of  a  company  whose  property  is  in  the 
hands  of  a  receiver  appointed  by  the  court  at  the  instance  of  the  holders  of 
debentiu'es  secured  by  a  floating  charge  on  the  company's  property,  the  court 
will  grant  leave  to  the  vmdertakers  to  distrain  on  the  property  in  the  receiver's 
hands  for  the  pru'pose  of  satisfjdng  a  justices'  order  for  the  payment  of  charges 
due  from  the  company  to  the  undertakers  for  electricity  supphed  before  the 
appointment  of  the  I'eceiver,  since  the  undertakers'  statutory  right  to  pa^nnent 
is  paramount  to  an  equitable  charge  on  the  consumer's  property ;  see  Re  Adolphe 
Crosbie,  Ltd.,  Johnson  and  Hughes  v.  Adolphe  Crosbie,  lAd.  (1909),  74  J.  P.  25. 

(t)  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  41,  as  incorporated 
with  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  by  s.  12  of  that  Act, 
see  note  (//),  supra.  The  remedy  of  the  undertakers  under  the  section  is 
expressed  to  be  in  addition  to  their  other  remedies.  If  electricity  is  supplied 
through  an  automatic  "slot"  meter  actuated  by  coins,  the  payment  to  the 
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Sect.  16. — Acquisition  of  Undertaking  by  Local  Authority. 

1183.  Any  local  authority  within  whose  jurisdiction  the  area  of 
supply,  or  any  part  of  it,  is  situated  may,  within  six  months  after 
the  expiration  of  forty-two  years,  or  any  shorter  period  specified  in 
the  Provisional  Order,  from  the  passing  of  the  confirming  Act,  and 
within  six  months  after  the  expiration  of  every  subsequent  ten 
years,  or  any  shorter  period  specified  in  the  Provisional  Order,  by 
notice  in  writing  require  the  undertakers  to  sell  (and  thereupon 
the  undertakers  must  sell  to  them  their  undertaking,  or  so  much 
of  it  as  is  within  such  jurisdiction)  upon  terms  of  paying  the  then 
value  of  all  lands,  buildings,  works,  materials,  and  plant  of  the 
undertakers  suitable  to  and  used  by  them  for  the  purposes  of  their 
undertaking  within  such  jurisdiction ;  such  value  to  be  determined 
by  arbitration  in  case  of  difference. 

The  value  of  the  lands,  buildings,  works,  materials,  and  plant  is 
to  be  deemed  to  be  their  fair  market  value  at  the  time  of  the 
purchase,  due  regard  being  had  to  the  nature  and  then  condition 
of  the  buildings,  works,  materials,  and  plant,  and  to  the  state  of 
repair  thereof,  and  to  the  circumstance  that  they  are  in  such  a 
position  as  to  be  ready  for  immediate  working,  and  to  the  suit- 
ability of  the  same  to  the  purposes  of  the  undertaking,  and, 
where  a  part  only  of  the  undertaking  is  purchased,  to  any  loss 
occasioned  by  severance,  but  without  any  addition  in  respect  of 
compulsory  purchase,  or  of  goodwill,  or  of  any  profits  which  may 
or  might  have  been  made  from  the  undertaking,  or  of  any  similar 
considerations. 

The  Board  of  Trade  may  determine  any  other  questions  which 
may  arise  in  relation  to  such  purchase,  and  may  fix  the  date  from 
which  it  is  to  take  effect,  and  from  and  after  that  date,  or  such 
other  date  as  may  be  agreed,  the  property  purchased  will  vest  in 
the  local  authority,  freed  from  any  debts,  mortgages,  or  similar 
obligations  of  the  undertakers  or  attaching  to  the  undertaking ;  and 
the  powers  of  the  undertakers  within  the  area  in  question  will  cease, 
and  vest  in  the  local  authority  (j). 

The  Board  of  Trade  may,  however,  in  a  Provisional  Order 
vary  the  above  terms  of  purchase  in  such  manner  as  may 
have  been  agreed  upon  between  the   local  authority  and  the 


undertakers  takes  place,  unless  otherwise  agreed,  when  the  coin  is  inserted  in 
the  meter,  so  that  if  the  coins  are  afterwards  stolen  the  loss,  at  any  rate  in 
the  absence  of  negligence  on  the  consumer's  part,  falls  on  the  undertakers ; 
see  Edmundson  v.  Longton  Corporation  (1902),  19  T.  L.  E.  15. 

(./)  Electric  Lighting  Act,  1888  (51  &  52  Vict.  c.  12),  s.  2,  which  applies  to 
undertakings  under  special  Act,  subject  to  anything  therein  to  the  contrary,  as 
well  as  to  undertakings  under  Provisional  Order.  The  section,  whicb  repeals  and 
replaces  s.  27  of  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  is  framed 
upon  s.  43  of  the  Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  upon  whicli  or 
similar  special  tramway  legislation  the  cases  cited  in  notes  (?()  to  ()5)  on 
pp.  601,  602,  post,  were  decided. 

As  to  the  stamp  duty  payable,  on  a  statutory  sale  of  property,  under  the 
Finance  Act,  1895  (58  &  59  Vict.  c.  16),  s.  12,  the  application  of  which  to  the 
sale  of  an  electric  undertaking  was  considered  in  A.-G.  v.  Eastbourne  Corporation, 
[1902]  I  K.  B.  403,  0.  A.,  see  title  Eevenue. 
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undertakers  (/c) .  And  where  different  local  authorities  have  under 
those  provisions  powers  to  purchase  different  parts  of  the  undertaking 
of  a  company,  any  one  of  the  local  authorities  may,  with  the  consent 
of,  and  upon  terms  and  conditions  approved  by,  the  Board  of 
Trade,  and,  in  the  case  of  an  undertaking  authorised  before  April  1st, 
1910  {I),  with  the  consent  of  the  company,  transfer  their  right  of 
purchase  to  any  other  of  such  local  authorities  (;»)• 

Where  any  generating  station,  mains,  or  other  works  of  a  com- 
pany used  solely  for  supplying  electricity  within  the  district  of  a 
local  authority  are  situate  outside  the  district  of  that  authority, 
they  are,  for  the  purposes  of  the  purchase,  to  be  deemed  to  be  within 
the  district ;  and,  where  they  are  used  solely  for  supplying  electricity 
within  the  districts  of  two  or  more  local  authorities,  but  are  not 
situate  within  any  of  those  districts,  the  Board  of  Trade  may,  on 
the  application  of  all  or  any  of  those  authorities,  by  Provisional 
Order  apply  this  provision,  subject  to  such  adaptations  as  are 
required  (n) . 

Again,  where  powers  to  supply  premises  outside  their  area 
of  supply  are  conferred  on  undertakers  other  than  a  local  authority, 
by  order  of  the  Board  of  Trade  (o),  works  and  lines  erected  and  laid 
under  those  powers  are,  so  long  as  the  order  remains  in  force,  to  be 
deemed,  for  the  purposes  of  the  purchase,  to  form  part  of  the  under- 
taking within  the  district  of  the  local  authority  which  comprises  the 
area  of  supply,  or,  if  that  area  is  comprised  within  the  districts  of 
more  than  one  such  authority,  then  within  such  of  those  districts 
as  the  Board  of  Trade  may  determine  (^). 


Sect.  16. 

Acquisition 
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taking by 
Local 

Authority. 
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purchasing 
authority. 


(Jc)  Electric  Lighting  Act,  1888  (51  &  52  Vict.  c.  12),  s.  3.  As  to  the  exercise 
of  the  powers  of  the  section,  see  pp.  637,  638,  post. 

{I)  The  date  of  the  commencement  of  the  Electric  Lighting  Act,  1909 
(9  Edw.  7,  c.  34)  ;  see  ibid.,  s.  27  (3). 

(m)  Ibid.,  s.  7  (2). 

(«)  Ibid.,  s.  7  (1).  The  sub-section,  which  does  not,  except  by  agTeement 
between  the  local  authority  and  the  company  concerned,  apply  to  any  generating 
station  etc.  authorised  by  a  special  Act  passed  before  the  Act  of  1909,  seems  to 
have  been  drafted  on  the  assumption  that  under  s.  2  of  the  Electric  Lighting 
Act,  1888  (51  &  52  Vict.  c.  12),  the  qu.estion  whether  any  particular  lands, 
buildings  etc.  of  the  undertakers  are  to  be  included  in  the  purchase  depends 
upon  whether  they  are  locally  within  the  district  of  the  purchasing  authority. 
But  it  would  seem  that  this  is  not  the  case,  but,  subject  to  the  provisions  of  the 
Act  of  1909,  that  the  question  depends  upon  whether  they  are  suitable  to  and 
used  by  the  undertakers  for  the  j^urposes  of  the  undei'taking,  or  (should  the 
imdertaking  extend  beyond  that  jiu'isdiction)  the  part  of  it  within  the  jvu?isdic- 
tion  of  the  pui'chasing  authority  ;  and  that,  where  the  lands,  buddings  etc. 
subserve  both  the  purposes  of  the  undertaking,  or  the  part  of  it  within  the 
jurisdiction  of  the  purchasing  authority,  and  other  jiurposes,  the  questioii 
whether  they  are  suitable  to  and  used  for  the  puiposes  of  the  undertaking, 
or  the  part  of  it  in  question,  so  that  they  must  be  included  in  the  pui'chase,  is 
one  of  fact  for  the  arbitrator.  See  lie  Manchester  Carriage  and  Tramwa>/s  Co.  and 
Manchester  Corporation  (1902),  87  L.  T.  504,  settled  in  C.  A.  (1903),  19 'T.  L.  E. 
439  ;  Manchester  Carriage  and  Tramways  Co.,  Ltd.  v.  Swinton  and  Fend/ehuri/ 
Urban  Council,  [1906]  A.  0.  277  ;  North  Metropolitan  Tramways  Co.,  Ltd.  v. 
Leytm  Urban  District  Council  (1907),  71  J.  P.  536,  affirmed  (1908)  72  J.  P. 
241,  0.  A. 

(o)  Under  the  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  6.  See  pp.  595, 
596,  ante. 

(p)  Ibid.,  s.  6  (3)     See  note  {n),  supra. 
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Lands  are  not  to  be  excluded  from  the  purchase  by  reason  of 
failure  on  the  part  of  the  vendors  to  make  a  good  title  to  them, 
but  infirmity  in  the  title  should  be  taken  into  account  in  assessing 
the  purchase  price  (q). 

The  purchase  price  must  be  measured  by  what  it  would  cost,  at 
the  date  of  the  purchase,  to  provide  the  lands,  erect  the  buildings, 
put  down  the  electric  lines  etc.,  subject  to  proper  deductions  for 
depreciation,  and  not  by  the  value  of  the  undertaking  as  a  profit- 
earning  concern  (r).  It  does  not,  however,  necessarily  include  all 
expenses  to  which  undertakers,  beginning  de  novo,  would  be  put  in 
establishing  an  undertaking  similar  to  that  in  question  (s). 

An  enactment  amalgamating  two  undertakings  for  some  purposes 
may  not  preclude  the  local  authority  from  purchasing  one  of  the 
amalgamated  undertakings  separately  (t). 

1184.  Clauses  enabling  a  local  authority  to  purchase  an  under- 
taking upon  terms  other  than  the  foregoing  before  the  expiration  of 
the  forty-two  years  are  very  commonly  inserted  in  Provisional 
Orders  (it).  And  the  provisions  above  mentioned  as  to  the  transfer 
of  powers  of  purchase  between  different  local  authorities,  and  as  to 
generating  stations  and  other  works  outside  the  district  of  the 
purchasing  authority  or  outside  the  area  of  supply,  extend  to 
purchases  under  such  clauses  (v). 


Order  of 
Board  of 
Trade  for 
remedy  of 
system  or 
works. 


Sect.  17. — Remedy  of  Defects. 

1185.  If  at  any  time  it  is  established  to  the  satisfaction  of  the 
Board  of  Trade — 

(a)  That  the  undertakers  are  supplying  energy  otherwise  than 

by  means  of  a  system  approved  by  the  Board,  or  (except  in 
accordance  with  the  special  Order)  have  permitted  any  part 
of  their  circuits  to  be  connected  with  earth,  or  placed  any 
electric  line  above  ground  ;  or 

(b)  That  any  electric  line  or  works  of  the  undertakers  are 

defective,  so  as  not  to  be  in  accordance  with  the  special 
Order  or  the  Board  of  Trade  regulations  ;  or 


{q)  Manchester  Carriage  and  Tramiuays  Co.,  Ltd.  v.  Swintonand  Pendlebury 
Urban  Council,  [1906]  A.  C.  277,  ^e?'  Lord  Macnaghten,  at  p.  279. 

(r)  Edinburgh  Street  Tramways  Co.  v.  Edinburgh  Corporation,  [1894]  A.  C.  456  ; 
London  Street  Tramiuays  Co.  v.  London  County  Council,  [1894]  A.  C.  489,  Com- 
pare Dudley  Corporation  v.  Dudley  etc.  Electric  Traction  Co.  (1907),  97  L.  T.  556, 
H.  L. 

(s)  See  London,  Depf/ord  and  Greenwich  Tramiuays  Co.  v.  London  County 
Council,  [1905]  1  K.  B.  316,  where  it  was  held  that  what  it  would  cost  to  widen 
certain  narrow  streets  in  which  a  tramway  was  laid  was  not,  for  the  purposes  of 
the  Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  s.  43,  an  element  in  the  value  of 
the  tramways,  though,  at  the  date  of  the  purchase  of  the  tramway  under  that 
section,  power  to  lay  tramways  in  the  streets  could  not  have  been  obtained 
except  upon  the  terms  that  the  promoters  should  bear  the  expense  of  widening 
the  streets. 

(t)  See  North  Metropolitan  Tramiuays  Co.  v.  London  County  Council  (1895),  60 
J.  P.  23,  C.  A. 

(«)  See  pp.  636,  637,  post. 

{v)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  ss.  6  (3),  7. 
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(c)  That  any  work  of  the  undertakers  or  their  supply  of  energy 
is  attended  with  danger  to  the  public  safety,  or  injuriously 
affects  any  telegraphic  line  of  the  Postmaster-General, 
the  Board  may  by  order  specify  the  matter  complained  of,  and 
require  the  undertakers  to  abate  or  discontinue  it  within  a  lime 
specified  in  the  order  ;  and  if  the  undertakers  make  default  in 
complying  with  the  order  they  are  liable  in  penalties. 

The  Board  may  also  by  the  same  or  another  order  forbid  the 
use  of  any  electric  line  or  work  as  from  a  specified  date  until  the 
order  is  complied  with,  or  for  a  specified  time,  and  the  undertakers 
are  liable  in  penalties  in  case  of  breach  of  the  prohibition. 

In  any  case  of  non-compliance  with  any  such  order,  whether  a 
pecuniary  penalty  has  been  recovered  or  not,  the  Board,  if  in  their 
opinion  the  public  interest  so  requires,  may  revoke  the  special 
Order  on  such  terms  as  they  think  just  (tv). 

Sect.  18. — Revocation  of  Powers. 

1186.  Certain  cases  in  which  the  Board  of  Trade  have  power  to 
revoke  the  special  Order  have  been  mentioned  (x). 

The  Board  have  also  powers  for  the  revocation  of  the  special 
Order  as  to  the  whole  or  (with  the  consent  of  the  undertakers)  as 
to  any  part  of  the  area  of  supply — 

(1)  Where  a  local  authority  are  not  the  undertakers,  in  cases  of 
default  on  the  undertakers'  part  due  to  insolvency ; 

(2)  Where  a  local  authority  are  not  the  undertakers,  in  cases 
of  its  being  impossible  to  carry  on  the  undertaking  with  profit ; 
and 

(3)  Where  the  local  authority  are  the  undertakers,  in  cases  of 
default  on  the  undertakers'  part  independently  of  its  cause  (?/). 

And  the  Board  have  a  general  power  to  revoke  the  special  Order 
with  the  consent  of  the  undertakers,  and,  where  the  local  authority 
are  not  the  undertakers,  with  the  consent  of  that  authority  {z). 

1187.  Where  the  order  is  revoked  notice  of  the  revocation  is,  in 
certain  cases,  if  the  Board  of  Trade  so  direct,  to  be  published,  by 
due  advertisement  in  a  local  newspaper,  by  the  undertakers,  or,  if 
the  revocation  was  applied  for  by  the  local  authority,  by  that 
authority  (a). 

1188.  If  the  Board  of  Trade,  in  any  case  where  the  local  authority 
are  not  the  undertakers,  revoke  the  special  Order  as  to  the  whole  or 
any  part  of  the  area  of  supply,  provisions  take  effect  of  which  the 
following  is  a  summary  : — 

The  Board  are  to  notify  the  undertakers  and  the  local  authority, 
fixing  a  date  at  which  the  revocation  is  to  take  effect,  and  as  from 
that  date  the  powers  etc.  of  the  undertakers  will  cease  (h). 

Within  a  limited  time  after  the  service  of  the  notice  the  local 

(iv)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  69. 
(x)  See  ibid.,  ss.  3,  4  (3),  5  (3),  23,  69,  cited  pp.  562,  567,  587,  ante. 
(?/)  J  bid.,  ss.  63—65. 
(z)  Ibid.,  s.  66. 

(a)  Ibid.,  s.  74. 

(b)  Ibid.,  s.  67  (a). 
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authority  may  require  the  undertakers  to  sell  them  so  much  of  the 
undertaking,  or  of  the  part  of  it  in  question,  as  is  within  their 
district,  upon  terms  practically  identical  with  those  applicable  to  a 
sale  under  the  Electric  Lighting  Act,  1888  (c). 

In  the  case  of  such  a  purchase,  the  undertaking,  or  the  part  of 
it  purchased,  vests  in  the  local  authority  freed  from  debts  etc.  of 
the  undertakers  or  attaching  to  the  undertaking,  and  the  revocation 
extends  only  to  rights  etc.  of  the  undertakers ;  and  in  other 
respects  the  special  Order  remains  in  force  in  the  area  in  question 
in  favour  of  the  local  authority. 

Failing  such  purchase,  the  local  authority  and  any  body  or 
person  liable  to  repair  a  street  in  which  works  of  the  undertakers 
have  been  placed  are  empowered  (subject  to  any  agreement  provid- 
ing for  their  removal  by  the  undertakers)  to  remove  the  works,  and 
to  require  payment  from  the  undertakers  of  the  cost  of  removal  and 
of  reinstatement  of  the  street,  to  be  determined  if  the  undertakers 
duly  so  require  by  arbitration.  In  default  of  payment  the  works 
removed  may  be  sold  to  defray  the  expenses,  the  balance,  if  any, 
being  payable  to  the  undertakers. 

Any  compensation  due  from  the  undertakers  in  respect  of  certain 
matters  will  be  a  first  charge  on  any  money  deposited  or  secured 
under  the  special  Order  in  respect  of  the  area  in  question,  and  not 
repaid  or  released ;  the  money  will  be  applicable  rateably  for  the 
purpose ;  and  the  amount  of  compensation  in  respect  of  the  various 
claims,  and  the  persons  to  whom  it  is  payable,  will  be  determinable 
by  arbitration  (d), 

1189.  Where  the  Board  of  Trade  revoke  the  special  Order  in  a  case 
where  the  local  authority  are  the  undertakers,  provisions  apply  as 
to  the  removal  of  works  in  streets,  the  payment  of  the  expenses, 
and  the  sale  of  the  works  to  satisfy  those  expenses,  corresponding 
with  and  similar  to  those  above  mentioned  with  regard  to  other 
undertakings  (e). 

Sect.  19. — Accounts  and  Audit. 

1190.  The  undertakers  are  required,  under  penalties,  to  fill  up 
annually  a  statement  of  accounts  of  the  undertaking,  which  is  to  be 
in  such  form,  to  contain  such  particulars,  and  to  be  published  in 
such  manner  as  may  be  prescribed  by  the  Board  of  Trade  ;  and  to 
keep  copies  on  sale  at  a  limited  price.  In  the  case  of  undertakers 
other  than  a  local  authority  the  accounts  are  to  be  made  up  to 
December  31st,  and  to  be  tilled  up  on  or  before  March  25th  (/). 

(c)  As  to  a  sale  under  the  Electric  Lighting  Act,  1888  (51  &  52  Vict.  c.  12), 
see  p.  600,  ante.  The  provisions  of  the  Electric  Lighting  Act,  1909  (9  Edw.  1, 
0.  34),  ss.  6  (3),  7,  applicable  in  the  case  of  a  sale  under  the  Act  of  1888  appear 
to  be  applicable  also  in  the  case  of  a  sale  upon  the  revocation  of  the  Order. 

(d)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
8.  67. 

(e)  Ibid.,  s.  68. 

(/)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c._  56),  s.  9.  The  Board  of 
Trade  have  not  (1910)  issued  any  general  Order  relative  to  such  accounts;  but 
prescribe  the  form  to  be  used  for  each  undertaking  separately.  The  Board 
have  three  model  forms  applicable  respectively  to  undertakings  of  local 
authorities,  other  undertakings  of  ordinary  character,  and  power  undertakings. 
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But  where  a  local  authority  are  the  undertakers  March  31st  and  ^ect.  19. 
June  30th  are  substituted  for  those  dates,  subject  to  power  for  the  Accounts 
Board  to  substitute  other  dates  in  special  circumstances  (g).  and  Audit. 

1191.  Except  where  the  undertakers  are  a  local  authority,  the  Audit, 
statement  of  accounts  is  to  be  audited,  before  publication,  by  an 
auditor  appointed  by  the  Board  of  Trade,  whose  remuneration  and 
expenses,  to  the  amount  approved  by  the  Board,  are  to  be  paid  by 

the  undertakers,  and  are  recoverable  from  them  summarily.  The 
undertakers  are  to  faciUtate  the  audit  by  giving  access  to  books  and 
in  other  respects.  The  Board  may  make  regulations  on  various 
matters  in  regard  to  the  audit.  Any  report  made  by  the  auditor, 
or  such  portion  thereof  as  the  Board  direct,  must  be  appended 
to  the  statement  of  accounts,  and,  for  the  purposes  of  publication 
etc.  {h),  is  to  form  part  thereof  {i).  And  the  Board  are  from 
time  to  time  to  make  a  return  to  Parliament  giving  particulars 
with  regard  to  such  reports  and  any  action  taken  thereon  by  the 
Board  or  the  undertakers  (j). 

Sect.  20. — Inspectors  ;  Testing  and  Inspection. 

1192.  The  local  authority,  where  they  are  not  the  undertakers,  Appointment 
and,  where  they  are  the  undertakers,  the  Board  of  Trade,  on  due  ?^  electric 
application,  may  appoint  and  keep  appointed  electric  inspectors  for  "^^P^^**^"^^- 
the  undertaking.    Where  the  local  authority  appoint  an  inspector 

they  may  pay  him  reasonable  remuneration,  either  in  addition 
to  or  in  substitution  for  fees.  "Where,  the  local  authority  being 
the  undertakers,  the  appointment  is  made  by  the  Board,  the  local 
authority  must  pay  the  inspector  such  reasonable  remuneration, 
either  in  addition  to  or  substitution  for  fees,  as  the  Board  deter- 
mine ;  and  where  the  remuneration  is  settled  to  be  in  substitution 
for  fees,  any  fees  payable  by  any  party  other  than  the  undertakers 
are,  instead  of  being  paid  to  the  inspector  for  his  own  use,  pay- 
able to  him  on  behalf  of  the  undertakers  and  are  to  be  carried 
to  the  credit  of  the  local  rate.  The  Board  have  a  power  of 
appointing  inspectors  also  where  the  local  authority  are  not  the 
undertakers,  in  case  of  failure  on  their  part  to  appoint  an  inspector 
or  to  attend  properly  to  the  inspection  of  electric  lines  and  works, 
or  in  case  the  local  authority  become  the  undertakers  (k). 

1193.  The  duties  of  such  an  inspector  are — the  inspection  and  Duties  and 
testing,  both  periodically  and  in  special  cases,  of  the  undertakers'  fees  of 
electric  lines  and  works  and  the  supply  of  energy  given  by  them  ;  '"'^P®^*^^^- 
the  certifying  and  examination  of  meters  ;  and  such  other  duties 


ig)  Electric  Lighting  Act,  1909  (9  Edw,  7,  c.  34),  s.  12.  Before  the  Act  of 
1909  the  a.ccounts  of  local  authorities  under  the  Electric  Lighting  Acts  were 
frequently  made  up  to  March  31st  under  local  Acts. 

{h)  Under  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  9  ;  see 
note  (/),  p.  604,  ante. 

(i)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
s.  6. 

(?■)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  13. 

(k)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
ss.  35,  37, 
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as  may  be  required  of  him  under  the  special  Order  or  the  Board  of 
Trade  regulations. 

The  local  authority,  with  the  approval  of  the  Board,  or  the  Board, 
if  the  inspector  is  appointed  by  them,  may  prescribe  the  manner  in 
and  times  at  which  the  inspector's  duties  are  to  be  performed,  and 
the  fees  to  be  taken  by  him ;  and  those  fees  are  to  be  accounted 
for  and  applied  as  directed  by  the  local  authority  or  the  Board,  as 
the  case  may  be  (I). 

1194.  The  testing  of  the  undertakers'  mains  is  regulated  in 
regard  to  the  notice  to  be  given,  the  time  and  manner  of  the  inspec- 
tion, the  inspector's  right  of  access  to  and  interference  with  the 
mains,  and  the  intervals  at  which  a  particular  portion  of  a  main 
may  be  tested.  And  the  undertakers  are  relieved  from  responsi- 
bility for  interruption  in  the  supply  of  energy  on  occasions  of 
testing  (m). 

1195.  Consumers  are  given  certain  rights  to  have  apparatus  on 
their  premises  tested  and  inspected  by  an  electric  inspector  (n). 

1196.  Where  the  local  authority  are  not  the  undertakers,  the 
undertakers  are  required  to  establish  and  maintain  testing  stations 
in  connection  with  their  distributing  mains,  containing  instruments 
of  approved  pattern,  and  duly  connected  with  the  mains,  and  to 
supply  energy  thereto  for  testing.  The  local  authority  are  given  a 
voice  with  regard  to  the  number  of  the  stations  ;  and  there  are  pro- 
visions for  the  determination  of  disputes  on  that  and  other  subjects 
in  regard  to  the  testing  stations  by  arbitration.  And  where  the 
local  authority  are  the  undertakers  similar  obligations  may  be 
imposed  on  them  by  a  court  of  summary  jurisdiction  on  the  applica- 
tion of  a  certain  number  of  consumers  (o). 

1197.  Instruments  are  to  be  duly  kept  by  the  undertakers  on 
premises  from  which  they  supply  energy  by  distributing  mains,  and 
observations  duly  made  and  recorded ;  and  observations  so  recorded 
are  receivable  in  evidence  (p). 

1198.  The  undertakers  are  to  keep  the  required  instruments  at 
testing  stations  and  on  their  own  premises  in  efficient  working  order, 
and  the  electric  inspectors  may  examine  and  record  the  readings 
of  the  instruments ;  and  readings  so  recorded  are  receivable  in 
evidence.  Where  the  local  authority  are  not  the  undertakers  such 
examinations  and  readings  must  be  made  at  such  times  and  in  such 
manner  as  may  be  directed  by  the  authority  by  whom  the  inspector 
is  appointed  (f?). 

1199.  The  electric  inspectors  are  given  rights  of  access  for  testing 
electric  lines  and  instruments  of  the  undertakers,  and  powers,af 
they  are  not  in  order,  to  require  them  to  be  put  in  order  (?•). 

(0  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  36. 
(m)  Ibid.,  8.  39. 
(«)  Ibid.,  s.  40. 

(o)  Ibid.,  s.  41.  ' 
(p)  Ibid.,  8.  42. 
(q)  Ibid.,  s.  43. 
(r)  Ibid.,  s.  44. 
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1200.  The  undertakers  are  entitled  to  be  represented  at  the 
testings  and  inspections  of  mains,  service  lines,  and  instruments  ; 
but  their  representative  is  not  to  interfere  with  the  testing  or 
inspection  (s). 

1201.  The  undertakers  are  required,  under  penalties,  to  afford 
facilities  for,  and  to  comply  with  the  special  Order  in  regard 
to,  inspection  and  testing  and  the  reading  and  inspection  of 
instruments  (t). 

1202.  The  electric  inspectors  are  to  report  the  results  of  their 
testings  and  the  reports  are  receivable  in  evidence.  An  appeal  lies 
to  the  Board  of  Trade  against  such  a  report  (a). 

1203.  Save  as  otherwise  provided  by  the  special  Order  or  by  the 
Board  of  Trade  regulations,  all  fees  and  reasonable  expenses  of  an 
electric  inspector  are,  unless  agreed,  to  be  ascertained  by  a  court  of 
summary  jurisdiction,  or  (where  the  inspector  is  appointed  by  them) 
by  the  Board  of  Trade,  and  are  to  be  paid  by  the  undertakers,  and 
if  a  local  authority  are  the  undertakers,  are  recoverable  summarily 
as  a  civil  debt. 

"Where,  however,  the  report  of  an  electric  inspector,  or  the  decision 
of  the  Board,  shows  that  any  consumer  was  guilty  of  any  default 
or  negligence,  the  fees  and  expenses  are,  on  being  ascertained  as 
above  mentioned,  to  be  paid  by  the  consumer  as  the  court  or  the 
Board,  by  whom  the  fees  are  ascertained,  having  regard  to  the 
report  or  decision,  direct,  and  are  recoverable  summarily  as  a  civil 
debt.  And  in  any  proceedings  for  penalties  under  the  special  Order 
the  fees  and  expenses  of  an  electric  inspector  incurred  in  connection 
with  the  proceedings  are  payable  by  the  complainant  or  defendant, 
as  the  court  direct  (b). 

The  expenses  of  the  inspector  thus  payable  are  those  specifically 
incurred  in  making  tests  and  inspections,  and  do  not  include  his 
salary  or  the  general  expenses  of  his  laboratory  and  staff  (c). 

Sect.  21. — Miscellaneous. 
Stjb-Sect.  1. — Personal  Liahility  of  Members  etc.  of  Local  Authority. 

1204.  The  provisions  of  the  Public  Health  Act,  1875  {d),  as  to 
the  personal  immunity  of  members,  officers,  and  persons  acting 
under  the  directions  of  a  local  authority  are  extended  to  the  local 
authority  acting  as  undertakers  (e). 

Sub-Sect.  2. — Maps  and  Sections. 

1205.  The  undertakers  are  required  to  cause  a  map  of  the  area 
of   supply,  showing   certain  particulars  and  on  a  scale  to  be 

(.s)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  45. 
{t)  J  bid.,  s.  46. 

(a)  Ibid.,  s.  47. 

(b)  Ibid.,  s.  48. 

(c)  Crawford  v.  City  of  London  Electric  Lighting  Co.  (1898)  67  L.  J.  (q.  b  ) 
942. 

(d)  38  &  39  Vict.  c.  55,  s.  265.   See  title  Local  Government. 

(e)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  9. 
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Sect.  21.  prescribed,  to  be  published  forthwith  after  the  commencement  of  the 
Miscel-  supply,  and  to  be  corrected  once  in  every  year ;  and  the  Board  of 
laneous.  Trade  or  the  Postmaster-General  may  require  the  preparation  of 
sections,  on  a  scale  to  be  prescribed,  of  certain  of  the  undertakers' 
underground  works.  Eights  of  inspecting  and  copying  the  map 
and  sections  are  given,  and  certain  authorities  are  entitled  to  be 
supplied  with  copies,  and  to  have  those  copies  corrected  from  time  to 
time.  The  fulfilment  of  these  obligations  is  secured  by  penalties  ( /) . 

Sub-Sect.  3. — Notices. 

1206.  Notices,  orders,  and  other  documents  under  the  special 
Order  may  be  in  writing  or  print,  or  partly  in  writing  and  partly 
in  print,  and  where  requiring  authentication  by  the  local  authority 
may  be  authenticated  by  the  signature  of  their  clerk  or  surveyor  {g)^ 

1207.  Methods  are  provided  in  which  the  service  of  any  notice, 
order,  or  document  authorised  to  be  served  under  the  special  Order 
or  the  principal  Act  may  be  effected  in  the  cases  respectively  of 
service  on  the  Board  of  Trade,  the  Postmaster-General,  county 
councils,  local  authorities,  the  undertakers  (not  being  the  local 
authority),  companies,  and  persons. 

A  special  method  of  service  is  authorised  in  the  case  of  a  notice, 
order,  or  document  required  or  authorised  by  the  special  Order  to 
be  served  on  the  owner  or  occupier  of  premises ;  and  where  the 
service  of  such  notice,  order,  or  document  is  required  or  authorised 
by  the  schedule  to  the  Act  of  1899,  a  method  is  authorised  of 
addressing  it  without  naming  the  owner  or  occupier  {li).  The  docu- 
ments that  may  be  thus  served,  and  apparently  addressed,  include 
summonses  (i).  There  are  special  provisions  as  to  the  computation 
of  time  in  connection  with  the  service  of  notices  and  other 
documents  under  the  special  Order  {j). 


Forms  and 
authentica- 
tion of  docu- 
ments. 


Service  of 
notices  and 
other  docu- 
ments. 


(/)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  60. 
(g)  Hid.,  s.  61. 

(/i)  Ibid.,  s.  62.  There  is,  however,  a  slight  difficulty  as  to  the  application  of 
the  section  to  the  service  of  certain  notices  by  the  undertakers.  The  Gasworks 
Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  45,  which  is  incorporated  with  the 
Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  by  s.  12  of  that  Act,  provides 
methods  for  the  service  of  ' '  every  notice  which  the  undertakers  are  by  this  Act 
.required  to  serve  upon  any  person  "  ;  and  these  methods  may  diifer  in  some  cases 
from  those  provided  by  s.  62  of  the  schedule  to  the  Electric  Lighting  (Clauses) 
Act,  1899  (62  &  63  Vict.  c.  19).  What  meaning  should  be  attributed  to  the 
expression  "  this  Act"  in  s.  45  of  the  Act  of  1871  as  incorporated  with  the  Act 
of  1882,  seems  doubtful.  If  it  is  confined  to  the  incorporated  clauses  of  the 
Act  of  1871,  the  section  as  incorporated  is  inoperative.  It  might  extend  to  the 
incorporated  clauses  of  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15), 
seeing  that  the  Act  of  1871  is  incorporated  with  that  of  1847,  though  by  a 
section  (s.  1)  not  incorporated  with  the  Act  of  1882  (see  Wilhugale  v.  Norris, 
[1909]  1  K.  B.  57).  And  it  might  possibly  include  the  provisions  of  the  Act 
of  1882,  and  even  those  of  the  schedule  to  the  Act  of  1899.  There  is  a  similar 
difficulty  about  the  expression  in  other  incorporated  sections  of  the  Act  of  1871. 

{i)  See  R.  v.  Mead,  [1894]  2  U.  B.  124;  and  compare  R.m.  Mead,  [1898] 
1  Q,.  B.  110,  which,  however,  apparently  turned  on  words  to  which  there  is 
nothing  to  correspond  in  s.  62  of  the  schedule  to  the  Electric  Lighting  (Clauses) 
Act,  1899  (62  &  63  Vict.  c.  19). 

U)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
s.  62  (4). 
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Sub-Sect.  4. — Publication  of  Board  of  Trade  Regulations, 

1208.  The  undertakers  are  required,  under  penalties,  to  cause 
the  Board  of  Trade  regulations  applicable  to  the  undertaking  to 
be  printed,  to  keep  a  certified  copy  thereof  at  their  principal  office 
within  the  area  of  supply,  to  supply  copies  at  a  limited  price,  and, 
if  not  themselves  the  local  authority,  to  serve  a  copy  on  that 
authority  {k). 

Sub-Sect.  5. — Security. 

1209.  Security  required  under  the  special  Order  to  be  given  to 
or  by  the  undertakers  may  be  by  deposit  (subject  to  provisions  for 
payment  of  interest  on  the  deposit)  or  otherwise,  and  of  an  amount 
agreed  or,  failing  agreement,  determined  by  a  court  of  summary 
jurisdiction,  and  that  court  may  deal  with  the  costs  of  the  proceedings, 
and  its  decision  is  final  and  binding  on  all  parties  [l). 

Sub-Sect.  6. — Board  of  Trade  Proceedings. 

1210.  The  Board  of  Trade  may  appoint  any  fit  person  to  inquire 
and  report  as  to  the  manner  and  extent  in  and  to  which  the  pro- 
visions of  the  special  Order  and  the  principal  Act,  and  of  the  Board 
of  Trade  regulations,  so  far  as  those  provisions  affect  the  safety 
of  the  public,  have  been  complied  with  by  the  undertakers ;  and 
a  person  so  appointed,  who  is  not  an  electric  inspector,  has,  for  the 
purposes  of  his  appointment,  all  the  powers  of  an  electric  inspector 
under  the  special  Order  (m). 

The  Board  have  also  a  general  power  of  inquiry,  by  any  person 
appointed  by  them  in  that  behalf,  for  the  purpose  of  the  exercise  of 
their  jurisdiction  under  the  special  Order  (n). 

1211.  Things  required  or  authorised  under  the  special  Order  to 
be  done  by,  to,  or  before  the  Board  of  Trade  may  be  done  by,  to, 
or  before  the  President  or  a  secretary  or  assistant  secretary  of  the 
Board.  Documents  purporting  to  be  orders  of  the  Board  and  to 
be  authenticated  in  specified  ways  are,  in  the  absence  of  proof  to 
the  contrary,  to  be  received  in  evidence  as  such.  And  acts  and 
orders  of  the  Board  may  be  conclusively  proved  by  a  certificate  of 
the  President  (o). 

1212.  Where  the  special  Order  provides  for  any  consent  or  Powers  of 
approval  of  the  Board  of  Trade,  the  Board  may  give  it  subject  to  i^oard  as  to 

■  •  •  consents  etc 

terms  or  conditions,  or  withhold  it,  at  their  discretion  {p). 

All  costs  and  expenses  of  or  incident  to  any  approval,  consent.  Costs  of 

certificate,  or  order  of  the  Board  or  of  any  inspector  or  person  ' 

appointed  by  the  Board,  including  the  cost  of  any  inquiry  or  tests 

for  the  purpose  of  determining  whether  the  same  should  be 


Board  may- 
act  by  Pre- 
sident etc. 

Authentica- 
tion of  orders 
etc.  of  Board. 


(7c)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  70. 
U)  Ibid.,  9.  71. 
(m)  Ibid.,  s.  38  (2). 

(n)  Board  of  Trade  Arbitrations,  etc.  Act,  1874  (37  &  38  Vict.  c.  40),  s.  2,  as 
made  applicable  by  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  28. 
See  note  (c),  p.  610,  post. 

(o)  Electric  Lighting  (Glauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  72. 

Ip)  Ibid.,  s.  73  (1). 
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given  or  made,  to  such  an  amount  as  the  Board  certify  to  be  due, 
are  to  be  borne  and  paid  by  the  applicant  therefor  (g). 

Where  any  approval  is  given  by  the  Board  to  any  plan,  pattern, 
or  specification,  they  may  require  copies  thereof  to  be  prepared  and 
deposited  at  their  office  at  the  applicant's  expense,  and  may,  as  they 
think  fit,  revoke  any  approval  so  given,  or  permit  the  approval  to  be 
continued,  subject  to  such  modifications  as  they  think  necessary  (?'). 

1213.  Where  the  Board  of  Trade,  upon  the  application  of  the 
undertakers,  give  any  approval  or  grant  any  extension  of  time  for 
the  performance  of  any  duties  by  the  undertakers,  notice  thereof  is, 
if  the  Board  so  direct,  to  be  published  by  the  undertakers  by  due 
advertisement  in  a  local  newspaper  (s) . 

1214.  Undertakers  other  than  the  local  authority  must  notify  the 
local  authority  of  any  application  to  the  Board  of  Trade  for  an 
extension  of  time  for  the  performance  of  the  undertakers'  duties ; 
and  opportunity  is  to  be  given  to  the  local  authority  to  make 
representations  or  objections  with  reference  thereto  (0- 

1215.  Subject  to  the  provisions  of  the  special  Order  on  the 
subject  (a),  the  provisions  of  the  Board  of  Trade  Arbitrations,  etc. 
Act,  1874  (&),  with  regard  to  the  payment  by  parties  to  an  application 
to  the  Board  of  Trade  of  expenses  incurred  by  the  Board  upon  such 
an  application,  apply  with  reference  to  applications  under  the  special 
Order  (c). 

Sub-Sect.  7. — Recovery  of  Penalties  etc, 

1216.  Offences,  forfeitures,  penalties,  and  damages  under  the 
provisions  of  the  Gasworks  Clauses  Acts,  1847  and  1871  {d), 
incorporated  with  the  Electric  Lighting  Acts  may  be  prosecuted 
and  recovered  in  the  manner  provided  by  the  Gasworks  Clauses 
Acts  (e),  that  is  to  say,  before  justices,  subject  in  certain  respects  to 
the  provisions  of  the  Railways  Clauses  Consolidation  Act,  1845  (/), 
as  to  summary  proceedings  (gr). 

(?)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  scliedule, 
s.  73  (2).  And  see  tlie  Board  of  Trade  Arbitrations,  etc.  Act,  1874  (37  &  38  Vict, 
c.  40),  s.  3,  as  applied  by  tbe  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56), 
s.  28.    See  note  (c),  infra. 

(r)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  scliedule,  s.  73. 
.    (s)  Ihid.,  s.  74. 

{t)  Ihid.,  s.  75. 

(a)  See  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule, 
s.  73  (2),  cited  note  (g),  supra. 

(b)  37  &  38  Vict.  c.  40,  ss.  3,  4. 

(c)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  28,  whereby  a  licence 
or  Provisional  Order  granted  under  that  Act  is  to  be  deemed  a  special  Act 
within  the  meaning  of  the  Board  of  Trade  Arbitrations,  etc.  Act,  1874  (37  &  38 
Vict.  c.  40). 

(d)  10  &  11  Vict.  c.  15 ;  34  &  35  Vict.  c.  41.    See  title  Gas. 

(e)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  12.  See  note  (A;), 
p.  573,  aoite. 

if)  8  &  9  Vict.  c.  20.  See  title  Eaiways  and  Canals. 

{(j)  The  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  40,  incorporates 
"the  clauses  of  the  Eailways  Clauses  Consolidation  Act,  1845  "  (8  &  9  Vict.  c.  20) 
' '  with  respect  to  the  recovery  of  damages  not  specially  provided  for,  and  of 
penalties,  and  to  the  determination  of  any  other  matter  referred  to  justices." 
These  clauses  of  the  Act  of  1845  are  contained  in  ss.  140 — 161  of  that  Act,  of 


Part  V. — Powers  and  Duties  of  Undertakers.  611 

1217.  Penalties,  fees,  expenses,  and  other  moneys  recoverable 
under  the  special  Order,  or  under  the  Board  of  Trade  regulations, 
the  recovery  of  which  is  not  otherwise  specially  provided  for,  are 
recoverable  summarily  in  manner  provided  by  the  Summary 
Jurisdiction  Acts(/t)- 

A  penalty  recovered  by  an  officer  of  the  local  authority,  where  they 
are  not  the  undertakers,  is,  if  there  is  an  electric  inspector  for  the 
time  being  appointed  by  the  local  authority,  payable  to  that  officer  and 
by  him  to  the  local  authority,  to  be  applied  in  aid  of  the  local  rate. 

A  penalty  recovered  on  prosecution  by  any  other  body  or  person, 
or  any  part  thereof,  may,  if  the  court  so  direct,  be  paid  to  that  body 
or  person  (i). 

1218.  Enactments  in  the  Gasworks  Clauses  Act,  1871  (j), 
incorporated  with  the  Electric  Lighting  Acts  (k),  provide  for 
the  inclusion  of  several  names  or  several  sums  in  one  summons  or 
warrant,  and  for  the  competence  of  justices  and  county  court  judges 
to  act  notwithstanding  their  liability  to  charges  for  electricity  (l). 

which,  ss.  146,  147,  151,  155,  161,  and  in  part  ss.  145,  150,  153  and  157,  have 
been  repealed  as  superseded  by  provisions  in  the  Summary  Jurisdiction  Acts  or 
as  otherwise  obsolete  (Statute  Law  Eevision  Act,  1875  (38  &  39  Vict.  c.  66),  s.  1, 
and  schedule;  Summary  Jurisdiction  Act,  1881  (47  &  48  Vict.  c.  43),  s.  4,  and 
schedule;  Statute  Law  Eevision  Act,  1892  (55  &  56  Vict.  c.  19),  s.  1,  and 
schedule).  Under  the  unrepealed  sections  (as  to  which  see  title  Magistrates), 
compensation  for  the  determination  and  recovery  of  which  no  other  provision  is 
made  is  assessable,  and,  subject  to  the  provisions  of  the  Summary  Jurisdiction 
Acts  as  to  the  recovery  of  civil  debts  (see  East  London  Wateriuorlis  Co.  v.  diaries, 
[1894]  2  Q.  B.  730;  E.  v.  Kersiuill,  [1895]  1  Q.  B.  1),  recoverable  before  two 
justices,  subject  to  an  appeal  to  quarter  sessions  ;  and  penalties  are  recoverable 
before  two  justices,  subject,  again,  to  an  appeal  to  quarter  sessions.  The  Gas- 
works Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  42,  however,  expressly  enables 
a  magistrate  having  by  law  authority  to  act  alone  in  lieu  of  two  justices,  so  to 
act  for  the  purposes  of  that  Act.  The  unrepealed  sections  of  the  Railways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  further  give  a  power  of 
summary  arrest  in  the  case  of  unknown  offenders  ;  provide  for  the  publication 
of  particulars  of  offences  and  penalties  as  a  condition  of  the  enforcement  of 
penalties  ;  and  impose  penalties  for  injury  to  notices  containing  such  particulars. 
It  is,  however,  very  questionable  whether  by  any  means  all  of  the  provisions  of 
the  Act  of  1845  above  mentioned  can  be  regarded  as  dealing  with  the  manner  in 
which  forfeitures,  penalties,  and  damages  are  to  be  prosecuted  and  recovered,  so 
as  to  be  applicable  with  reference  to  the  provisions  of  the  Gasworks  Clauses 
Acts  incorporated  with  the  Electric  Lighting  Acts.  S.  43  of  the  Gasworks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  renders  provisions  of  the  Metropolitan 
Police  Courts  Act,  1839  (2  &  3  Vict.  c.  71),  as  to  the  recovery  and  application 
of  penalties,  appeals,  and  the  binding  over  and  expenses  of  witnesses,  applicable 
to  offences  under  the  Act  of  1847  committed  within  the  metropolitan  police 
district.  And  s.  44  of  the  same  Act  makes  persons  giving  false  evidence  on 
proceedings  under  the  Act  liable  as  for  perjury.  But  it  is  not  clear  how  far,  if 
at  all,  these  sections  can  be  regarded  as  applied  in  the  case  of  offences  against 
the  provisions  of  the  Gasworks  Clauses  Acts  which  are  incorporated  with  the 
Electric  Lighting  Acts. 
{h)  See  title  Magistrates. 

(t)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  76. 
(/)  34  &  35  Vict.  c.  41,  ss.  42,  46. 

{k)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  12.    See  note  {k), 
p.  573,  ante. 

{I)  S.  42  of  the  Gasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  enacts 
that  ' '  any  summons  or  warrant  issued  for  any  of  the  purposes  of  this  Act  may 
contain,  in  the  body  thereof,  or  in  a  schedule  thereto,  several  names  and  several 
sums."    And  s.  46  of  the  same  Act  enacts  that  "no  justice  or  judge  of  any 
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Sub-Sect.  8. — Saving  Clauses. 

1219.  The  Electric  Lighting  Act,  1882,  contains  a  saving  clause 
for  rights  of  working  mines  and  minerals  under  and  near  roads  in 
which  the  undertakers'  lines  are  laid  (m),  and  an  elaborate  saving 
clause  for  the  monopoly  of  the  Postmaster-General  in  regard  to 
telegraphic  communication  (n). 

1220.  The  schedule  to  the  Electric  Lighting  Clauses  Act,  1899, 
contains  a  saving  clause  for  Crown  rights  generally,  and,  subject 
to  a  provision  authorising  the  Board  of  Trade  to  consent  on  behalf 
of  the  Crown  to  interference  therewith,  for  rights  of  the  Crown  in 
any  shore,  bed  of  the  sea,  river,  channel,  creek,  bay,  or  estuary 
specially  (o). 

1221.  Nothing  in  the  Electric  Lighting  Acts  exempts  the 
undertakers  or  their  undertaking  from  future  general  Acts  relating 
to  the  supply  of  electricity;  and  nothing  in  the  special  Order 
exempts  them  or  their  undertaking  from,  or  deprives  them  of  the 
benefit  of,  future  general  Acts  relating  to  electricity  or  to  the  supply 
of  or  the  price  to  be  charged  for  energy  (p). 

Stjb-Sect.  9. — Injury  to  Undertakers'  Wurks. 

1222.  It  is  a  felony,  punishable  by  penal  servitude  or  imprison- 
ment with  or  without  hard  labour,  unlawfully  and  maliciously  to  cub 
or  injure  any  electric  line  or  work  with  intent  to  cut  off  any  supply 
of  electricity,  but  the  enactment  making  it  a  felony  does  not  exempt 
a  person  from  any  proceeding  for  any  offence  punishable  under 
any  other  enactment,  or  at  common  law,  so  that  no  person  be 
punished  twice  for  the  same  offence  (q). 

1223.  Penalties,  payable  to  the  undertakers,  are  imposed  on 
persons  causing  lines  to  communicate  with  those  of  the  under- 
takers without  their  consent  (r),  fraudulently  injuring  meters  (s), 

county  court  or  quarter  sessions  shall  be  disqualified  from  acting  in  tte  execu- 
tion of  this  Act  by  reason  of  his  being  liable  to  the  payment  of  any  gas  rent  or 
other  charge  under  this  Act."  It  is  difficult  to  see  what  meaning  should  be 
attributed  to  "  this  Act "  for  the  purposes  of  the  sections  as  incorporated  with 
the  Electric  Lighting  Acts  (see  note  {h),  p.  608,  ante).  It  is  also  not  clear 
whether  s.  46  of  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  extends 
to  justices  out  of  sessions. 

{on)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  33  (see  p.  585,  ante). 

(n)  Ibid.,  s.  35.  As  to  the  Postmaster-General's  monopoly,  see  title 
Telegraphs  and  Telephones. 

(o)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  80. 

Cp)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  34  ;  Electric  Lighting 
(Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  82.  The  object  of  such 
clauses  is  to  prevent  the  maxim  generalia  specialilus  non  derogant  (as  to  which 
see  title  Statutes)  from  applying  so  as  to  take  the  undertakers  out  of  the 
operation  of  general  Acts.  See  Grand  Junction  Waterworks  Co.  v.  Hampton  Urban 
Council  (1898),  67  L.  J.  (q.  b.)  903. 

(q)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  22.  The  section  is 
not  in  teims  confined  to  electricity  supplied  under  statutory  powers  (see  note  (e), 
p.  543,  ajite). 

(r)  The  purpose  with  which  the  communication  is  made  is  immaterial  ( Wood 
V.  West  Ham  Gas  Co.  (1885),  49  J.  P.  662).  And  even  a  right  in  the  person 
making  the  communication  to  a  supply  from  the  undertakers  will  not  necessarily 
afford  him  a  defence  (see  Kyffin  v.  Metropolitan  Water  Board  (1908),  72  J.  P.  517). 

(«)  The  reference  in  s.  18  of  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict. 
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using  (in  the  case  of  a  supply  otherwise  than  by  meter)  burners  of     ^'ect.  21. 
larger  dimensions  or  for  a  longer  time  than  has  been  contracted  Miscel- 
for,  otherwise  improperly  using  the  electricity,  or  supplying  others  laneous. 
with  any  part  of  the  electricity  supplied  by  the  undertakers  ;  and 
the  undertakers  are  empowered  to  cut  ofi'  the  supply  in  cases  of 
such  offences  (t).     And  penalties,  payable  to  the   undertakers  Wilful 
together  with  the  amount  of  tbe  damage  done,  are  imposed  for  wilful  t^amage  etc. 
■damage  to  electric  lines  and  various  other  works  of  the  undertakers, 
for  wilfully  extinguishing  any  of  the  public  lamps  or  lights  {a),  or 
for  wasting  or  improperly  using  any  of  the  electricity  supplied  by 
the  undertakers  (^). 

1224.  A  person  carelessly  (c)  or  accidentally  (d)  breaking,  throwing 
down,  or  damaging  any  electric  line,  pillar,  or  lamp  belonging  to 
the  undertakers  or  under  their  control  is  liable  to  pay,  by  way  of 
satisfaction  to  the  undertakers  for  the  damage  done,  such  sum  not 
■exceeding  £5  as  the  justices  think  reasonable  (e).  But  the  exist- 
ence of  this  liability  does  not  deprive  the  undertakers  of  their 
■common  law  remedies  in  damages  in  the  case  of  a  tortious  injury 
to  their  works  {/). 

1225.  Penalties,  payable  to  the  undertakers  together  with  the 
amount  of  damages  sustained  by  them,  are,  without  prejudice  to 
other  rights  and  liabilities,  imposed  on  persons  wilfully,  fraudulently, 
or  by  culpable  negligence  injuring  or  suffering  to  be  injured 
electric  lines,  meters,  or  fittings  belonging  to  the  undertakers, 
altering  the  index  to  a  meter,  preventing  a  meter  from  registering 


Careless  or 
accidental 
damage. 


Injury  to 
meters  ; 
fraudulent 
use  of 
electricity 
etc. 


c.  15),  is  to  "  any  such,  meter  as  aforesaid,"  i.e.,  apparently  to  meters  supplied 
•or  let  by  the  gas  undertakers  under  s.  13  or  s.  14  of  that  Act.  Those  sections 
(of  which  s.  14,  being  replaced  by  provisions  in  the  Gasworks  Clauses  Act, 
1871  (34  &  35  Vict.  c.  41),  is  repealed,  except  as  regards  certain  undertakers,  by 
the  Statute  Law  Revision  Act,  1875  (38  &  39  Vict.  c.  66))  are  not  incorporated 
with  the  Electric  Lighting  Acts  ;  but  they  may  be  referred  to  for  the  purpose  of 
interpreting  s.  18  as  so  incorporated.  See  Portsmouth  Corporation  v.  Smith 
(1885),  10  App.  Gas.  364,  per  Lord  Blackburn,  at  p.  371. 

[t)  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  18,  as  incorporated 
with  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  by  s.  12  of  that  Act 
(see  note  (/c),  p.  573,  ante). 

(a)  Meaning,  no  doubt,  those  lighted  by  means  of  electricity  supplied  by  the 
nindertakers. 

(b)  Gasworks  Clauses  Act,  1847  (10  &  11  Vict,  c.  15),  s.  19,  as  incorporated 
with  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  by  s.  12  of  that  Act 
(see  note  (A-),  p.  573,  ante). 

(c)  "Carelessly"  for  this  purpose  includes  carelessness  short  of  negligence 
{Ashton  V.  JEccIes  Corporation  (1906),  71  J.  P.  55). 

(d)  "  Accidentally  "  for  this  purpose  includes  cases  of  pure  accident  in  which 
there  is  no  element  even  of  carelessness  {Burgess  v.  Morris  (1897),  61  J.  P.  553, 
approved  in  Ashton  v.  Eccles  Corporation,  snpra), 

(e)  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  20,  as  incorporated 
with  the  Electric  Lighting  Act,  1882  (45  &46  Vict.  c.  56),  by  s.  12  of  that  Act 
(see  note  (A-),  p.  573,  ante).  In  Harding  v.  Barker  (1888),  53  J.  P.  308,  a 
similar  enactment  was  held  not  to  render  a  master  liable  for  damage  caused, 
without  negligence,  by  his  servant.  The  case  is,  however,  difficult  to  under- 
stand. The  absence  of  negligence  seems  to  have  been  thought  material ;  yet 
Wills,  J.,  expressed  the  opinion  that  the  enactment  applied  to  the  person  actually 
causing  the  damage  only,  and  Field,  J.,  seems  to  have  decided  the  case  on  the 
ground  that  the  servant  was  not  acting  within  the  scope  of  his  authority. 

(/)  Cnjstal  Palace  Gas  Co.  v.  Idris  &  Co.  19001  82  L.  T.  200 
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Sect.  21. 

Miscel- 
laneous. 


stealing 
electricity. 


Property  in 
undertakers' 
apparatus  on 
consumers' 
premises. 


Undertakers' 
rights  of 
entry  on 
consumers' 
premises. 


correctly,  or  fraudulently  abstracting,  consuming,  or  using  electricity 
of  the  undertakers.  In  the  case  of  these  offences  the  undertakers 
are  authorised  to  discontinue  the  supply  to  the  offender  until  the 
matter  complained  of  has  been  remedied ;  and  the  existence  of 
artificial  means  for  causing  such  alteration  or  prevention,  or  for 
abstracting,  consuming,  or  using  electricity  of  the  undertakers, 
when  the  meter  is  under  the  custody  or  control  of  the  consumer,  is. 
prima  facie  evidence  that  the  alteration,  prevention,  abstraction,  or 
consumption  has  been  fraudulently,  knowingly,  and  wilfully  caused 
by  the  consumer  using  the  meter  (g). 

Sub-Sect.  10. — Stealing  Electricity. 

1226.  A  person  who  maliciously  or  fraudulently  abstracts,  causes, 
to  be  wasted  or  diverted,  consumes  or  uses,  any  electricity  is  guilty 
of  simple  larceny  and  punishable  accordingly  (h). 

Sub-Sect.  11. — Property  in  Apparatus  on  Consumers'  Premises. 

1227.  Electric  lines,  fittings,  apparatus,  and  appliances  let  by 
the  undertakers  on  hire,  or  belonging  to  them,  or  (so  long  as  the 
whole  of  the  instalments  have  not  been  paid)  disposed  of  by  them  on 
terms  of  payment  by  instalments,  but  being  in  or  upon  premises  of 
which  they  are  not  in  possession,  are,  whether  or  not  fixed  or 
fastened  to  the  premises  or  the  soil  under  the  premises,  to  continue 
to  be  the  property  of,  and  to  be  removable  by,  the  undertakers,  pro- 
vided that  such  lines  etc.  are  duly  marked  so  as  to  indicate  the 
undertakers  as  the  actual  owners  (i) . 

Sub- Sect.  12. — Entry  on  Premises. 

1228.  The  undertakers  have,  through  their  officers,  powers  of 
entry  on  premises  for  purposes  of  inspecting  apparatus,  ascer- 
taining the  quantity  of  electricity  consumed  or  supplied,  and, 
where  a  supply  is  no  longer  required,  or  the  undertakers  are 
authorised  to  cut  off  the  supply,  removing  apparatus,  subject  to 
the  repair  of  damage  caused  by  the  entry,  inspection,  or  removal  (j) . 

{g)  Grasworks  Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  38,  as  incorporated 
•witli  the  Electric  Lighting  Act,  1882  (45  &  46  Yict.  c.  56),  by  s.  12  of  that  Act. 
See  note  (/c),  p.  573,  ante. 

(h)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  23.  The  section  is 
not  in  terms  confined  to  electricity  supplied  under  statutory  powers ;  see  note  (e)^ 
p.  543,  ante. 

(t)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  16.  The  section,  besides 
containing  the  provisions  of  which  the  effect  is  stated  in  the  text,  extends  and 
applies  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  ss.  24  and  2r>  (cited 
in  notes  {j),  ivfra,  and  {k),  p.  615,  post),  to  the  lines  etc.  to  which  it  refers, 
subject  to  the  proviso  with  regard  to  their  being  marked  so  as  to  indicate  the 
undertakers  as  the  owners,  and  enacts  that  nothing  in  the  section  shall  affect, 
the  amount  of  the  assessment  for  rating  of  any  premises  upon  which  any- 
electric  lines  etc.  are  or  shall  be  fixed. 

(f)  The  powers  were  originally  given  by  the  Electric  Lighting  Act,  1882 
(45  &  46  Vict.  c.  56),  s.  24,  in  regard  to  premises  to  which  electricity  is  or  has 
been  supplied  by  the  undertakers,  and  the  powers  of  inspecting  apparatus  under 
that  section  applied  to  "  the  electric  lines,  meters,  accumulators,  fittings, 
works,  and  apparatus  for  the  supply  of  electricity  belonging  to  the  under- 
takers." But  the  powers  of  the  section  are  extended  by  the  Electric  Lighting 
Act,  1909  (9  Edw.  7,  c.  34),  s.  16;  see  note  (i),  supra. 
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Sub-Sect.  13. — Distress  and  Execution.  Sect.  21. 

1229.  Electric  lines  and  other  apparatus  of  the  undertakers  Miscel- 
placed  in  or  upon  premises  not  in  their  possession  are  protected  ianeous. 
against  distress  or  the  landlord's  remedy  for  rent  of  the  premises  Protection  of 
where  the  same  may  be,  and  against  being  taken  in  execution  undertakers' 
under  any  process  of  a  court  of  law  or  equity,  or  any  bankruptcy  agaS"^ 
proceedings  against  the  person  in  whose  possession  they  may  be  {k).  distress 

and  execu- 

Sub-Sect.  14. — Notice  of  Accidents.  tion. 

1230.  The  undertakers  are  required,  under  penalties,  to  send  Notice  of 
notice  to  the  Board  of  Trade  of  any  accident  by  explosion  or  fire,  ^'^^^ 

of  such  kind  as  to  have  or  be  likely  to  have  caused  loss  of  life  or 
personal  injury,  which  has  occurred  in  or  in  connection  with  their 
works  or  circuits,  and  also  of  any  loss  of  life  or  personal  injury 
occasioned  by  any  such  accident.  Such  notice  must  be  sent  by  the 
earliest  practicable  post  after  the  accident,  or,  as  the  case  may  be, 
after  the  loss  of  life  or  personal  injury  becomes  known  to  them. 
And  the  Board  have  powers  for  inquiring  into  the  cause  of  an 
accident  affecting  public  safety  occasioned  by  or  in  connection  with 
the  undertakers'  works  {1). 

Sub-Sect.  15. — Arhitration. 

1231.  Any  matter  which  is  by  the  Electric  Lighting  Acts  or  Arbitration 
the  special  Order  determinable  by  arbitration  must,  except  as 
otherwise  expressly  provided,  be  determined  by  an  engineer  or  Lighting  Acts 
other  fit  person  to  be  nominated  as  arbitrator  by  the  Board  of  or  special 
Trade  on  the  application  of  either  party,  and  the  expenses  of  the  Order, 
arbitrator  are  to  be  borne  and  paid  as  the  arbitrator  directs  (m). 

Where,  however,  the  difference  arises  under  the  special  Order 
and  a  railway  or  canal  company  are  a  party,  the  Board,  instead  of 
appointing  an  arbitrator,  may  refer  the  difference  to  the  Eailway 
and  Canal  Commissioners  (n). 

Sub-Sect.  16. — Stamp  Duty  on  Agreements  for  Supply  of  Electricity. 

1232.  Electric  energy  is  to  be  deemed  to  be  goods,  wares,  or  stamp  duty 
merchandise  for  the  purposes  of  the  exemptions  (o)  of  contracts  for  ^^^^^^'j, 

(Ji)  The  protection  was  originally  given  by  the  Electric  Lighting  Act,  1882  ^^PPlj  °^ 
(45  &  46  Vict.  c.  56),  s.  25,  to  any  electric  lines,  meters,  accumulators,  fittings,  electncity. 
works,  or  apparatus  belonging  to  the  undertakers,  and  placed  in  or  upon  any 
premises  not  in  their  possession  for  the  purposes  of  the  supply  of  electricity 
under  the  Act  of  1882  or  any  licence,  Order,  or  special  Act,  but  is  extended 
by  the  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  16;  see  note  {i)  on 
p.  614,  ante,  and,  generally,  titles  Distkess,  Yol.  XL,  p.  141 ;  Execution  ; 
Eankruptcy  and  Insolvency,  Vol.  II.,  p.  140. 

\l)  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  38. 
Accidents  in  connection  with  electric  works  are  in  many  cases  notifiable  to  the 
factory  inspector  of  the  district  under  the  Notice  of  Accidents  Act,  1906 
(6  Edw.  7,  c.  53),  s.  4.  And  such  accidents  are  in  some  cases  notifiable  to  the 
Board  of  Trade  under  the  Notice  of  Accidents  Act,  1894  (57  &  58  Vict.  c.  28), 
which,  however,  does  not  apply  to  accidents  notifiable  to  the  Board  under  any 
other  Act  {ibid.,  s.  6).  As  to  the  Notice  of  Accidents  Acts,  see  titles  Factories 
AND  Shops  ;  Master  and  Servant. 

(m)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  28. 

(n)  Board  of  Trade  Arbitrations,  etc.  Act,  1874  (37  &  38  Vict.  c.  40),  ss.  6,  7  ; 
applied  by  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  28. 

(o)  In  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  59,  and  schedule,  sub 
voce  ' '  Agreement. ' ' 
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Sect.  21.     the  sale  of  goods,  wares,  or  merchandise  from  the  stamp  duties 
Miscel-     chargeable  on  contracts  for  the  sale  of  property,  and  of  agreements 
laneous.     for  or  relating  to  the  sale  of  goods,  wares,  or  merchandise  from  the 
sixpenny  stamp  duty  on  agreements  under  hand  (p).    But  agree- 
ments for  the  supply  of  electricity  by  undertakers  may  be  liable  to 
stamp  duty  under  other  heads  (q). 


Application 
of  Electric 
Lighting  Acts 
in  London. 


Part  VI. — Metropolitan  Undertakings. 

1233.  The  provisions  of  the  Electric  Lighting  Act,  1888  (r),  as  to 
the  purchase  of  electrical  undertakings  by  local  authorities  have 
been  fundamentally  modified  in  their  application  to  the  majority  of 
the  metropolitan  undertakings  (s).  But  in  other  respects  the 
Electric  Lighting  Acts,  1882  to  1909  (t),  apply  in  London 
substantially  as  they  apply  elsewhere  (u).  And,  except  in  one  or 
two  cases  where  the  undertaking  was  originally  authorised  by 
special  Act,  the  metropolitan  undertakings,  of  which  some  are 
carried  on  by  metropolitan  borough  councils  (v)  and  the  remainder 
by  companies  (w),  were  originally  authorised  by  Provisional  Orders 
granted  under  those  Acts.    Many  special  Acts  (x)  have,  however, 


(p)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  19.  The  section  is  not 
in  terms  confined  to  energy  supplied  by  authorised  undertakers.  See  note  (</), 
p.  543,  ante.  In  County  of  Durham  Mlectrical  Power  Distribution  Co.  v.  Inland 
lievenue  Commissioners,  [1909]  2  K.  B.  604,  C.  A.,  it  was  doubted  whether  a 
contract  for  the  supply  of  electricity  related  to  the  sale  of  "  goods,  wares,  or 
merchandise."    See  title  Contract,  Vol.  VII.,  p.  538. 

{q)  See  County  of  Durham  Electrical  Power  Distribution  Co.  v.  Inland  Revenue 
Commissioners,  supra,  where  an  agreement  by  the  company  to  supply  a  consumer 
with  electricity  for  six  years  at  a  fixed  charge  per  quarter  (reducible  in  certain 
events,  but  not  below  a  certain  minimum)  plus  IcZ.  a  unit  was  held  chargeable 
with  stamp  duty  as  a  security  for  sums  of  money  at  stated  periods.  See  also 
British  Electric  Traction  Co.  v.  Inland  Revenue  Commissioners,  [1902]  1  K.  B.  441, 
C.  A.,  and  title  Eevenue. 

(r)  51  &  52  Vict.  c.  12,  ss.  2,  3. 

(s)  By  the  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.).  See 
pp.  624— 626,  ^)osi;. 

{t)  45  &  46  Vict.  c.  56  ;  51  &  52  Vict.  c.  12 ;  9  Edw.  7,  c.  34. 

(m)  Except  as  regards  the  local  authorities  and  their  local  rates  and  borrowing 
powers,  as  to  which  see  pp.  548,  552 — 554,  ante,  the  Electric  Lighting  Acts,  1882 
to  1909,  do  not  distinguish  between  the  metropolis  and  the  rest  of  the  country. 

{v)  The  metropolitan  borough  councils  are  local  authorities  for  the  purposes 
of  the  Electric  Lighting  Acts  (see  p.  548,  ante) ;  and  in  some  cases  Provisional 
Orders  have  been  granted  to  them  as  such.  In  most  cases,  however,  their 
xmdertakings  are  carried  on  by  them  a  s  successors,  under  the  London  Government 
Act,  1899  (62  &  63  Vict.  c.  14),  of  the  vestries  and  district  boards  to  whom  the 
Orders  authorising  the  undertakings  were  granted.  As  to  the  transfer  of 
powers,  duties,  and  property  effected  by  that  Act  generally,  see  title 
Metropolis. 

{w)  In  many  cases  one  company  carries  on  more  than  one  undertaking.  For 
a  list  of  the  companies  with  their  special  Acts,  see  note  (r),  P-  618,  post. 

{x)  The  following  metropolitan  borough  councils  have  special  Acts  : — 
Hackney  (6  Edw.  7,  c.  cxci.) ;  St.  Marylebone  (4  Edw.  7,  c.  xli.)  ;  St.  Pancras  (6 
Edw.  7,  c.  cxcv.) ;  Stoke  Newington  (3  Edw.  7,  c.  vii.);  and  Woolwich 
(3  Edw.  7,  c.  clxxvii. ;  5  Edw.  7,  c.  clxi.);  see  p.  QIS,  post. 
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been  passed  relating  to  particular  metropolitan  undertakings  ;  and 
there  is  important  legislation  applicable  to  metropolitan  undertakings 
generally  {y). 

1234.  The  metropolitan  Provisional  Orders  that  have  been  granted 
do  not  differ,  in  point  of  substance,  from  provincial  Orders  in  any 
very  fundamental  respect  (a). 

1235.  In  consequence  of  changes  of  boundary  effected  by  and 
under  the  London  Government  Act,  1899  {h),  the  areas  of  supply 
of  many  of  the  metropolitan  borough  councils,  who,  under  that  Act, 
succeeded  district  boards  and  vestries  as  undertakers  under  the 
Electric  Lighting  Acts,  were  not  in  the  first  instance  coterminous 
with  their  boroughs.  And  similarly  the  areas  of  supply  of  many 
undertakings  in  the  hands  of  companies  which  had  before  the  Act 
of  1899  been  coterminous  with  local  areas  were  not  in  the  first 
instance  coterminous  with  metropolitan  boroughs. 

These  anomalies  have  in  many  cases  been  abolished  by  adjust- 
ments effected  partly  directly  by  the  London  Electric  Lighting 
Areas  Act,  1904  (c),  and  partly  by  agreements  for  transfers  of 
areas  under  that  Act  {d). 

Where,  however,  a  metropolitan  borough  council  continue  to  have 
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{y)  Particularly  the  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.), 
and  tlie  London  (Westminster  and  Kensington)  Electric  Supply  Companies  Act, 
1908  (8  Edw.  7,  c.  clxviii.).    See  pp.  618  et  seq.,  post. 

(a)  The  schedule  to  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict, 
c.  19),  is  not  incorporated  with  any  metropolitan  Provisional  Order  (see  p.  544, 
ante).  The  metropolitan  Orders  are  consequently  all,  irrespective  of  date,  of  the 
type  of  the  provincial  Orders  granted  before  that  Act.  Each  Order,  unless 
merely  an  amending  or  extending  Order,  is  self-contained,  comprising  provisions 
substantially  equivalent  to  those  in  the  schedule  to  that  Act  as  well  as  such  pro- 
visions as  have  since  been  inserted  in  Provisional  Orders.  The  more  important 
points  of  substance  in  which  the  metropolitan  Orders  diiJer  from  the  pro- 
vincial Orders  are  the  following : — The  London  Council,  to  the  exclusion  of  the 
local  authority,  are  given  powers,  in  the  case  of  undertakings  of  local  authorities 
as  well  as  others,  as  to  electric  inspectors  and  the  testing  of  the  undertakers' 
mains  etc.  similar  to  those  of  the  local  authority  under  the  Electric  Lighting 
(Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  ss.  35—37,  41,  43,  47  ;  and 
under  these  powers  general  rules  sealed  by  the  council  on  March  28th,  and 
affirmed  by  the  Board  of  Trade  on  June  17th,  1898,  have  been  issued.  The 
London  County  Council  are  given  a  voice  in  other  matters  which  in  the  pro- 
vinces are  entirely  for  the  local  authority,  the  Board  of  Trade,  and  the  Post- 
master-General, or  one  or  more  of  them  ;  and  there  are  provisions  for  the  pro- 
tection of  works  and  property  of  the  council.  The  provisions  corresponding 
with  s.  18  of  the  schedule  to  the  Act  of  1899  require  longer  notice  than  that 
section.  There  are  provisions  with  regard  to  the  placing  of  the  undertakers' 
works  in  street  subways  where  such  exist  (see  also  the  London  County  Council 
Subways  Act,  1893  (56  &  57  Vict.  c.  ccii.),  and  the  extending  enactments,  as  to 
which  see  title  Highways,  Sikeets  and  Bridges).  The  obligations  on  the 
undertakers  to  lay  distributing  mains  under  the  provisions  corresponding  with 
ss.  24  and  25  of  the  schedule  to  the  Act  of  1899  arise  on  the  requisition  of  two  or 
more  owners  or  occupiers  ;  and  it  is  enough  for  the  requisitioners  to  contract  for 
or  guarantee  the  taking  of  a  supply  of  electricity  for  two  years.  And  the  pro- 
visions as  to  the  application  of  penalties  differ  from  those  in  the  provincial  Orders. 

(h)  62  &  63  Vict.  c.  14.    See  title  Metropolis. 

(c)  4  Edw.  7,  c.  13,  ss.  1,  2  ;  and  see  ihirl.,  ss.  3,  5,  6,  8 — 13. 

(d)  Ihid.,  s.  4,  and  see  ibid.,  ss.  5,  6,  8 — 13.  Agreements  under  the  Act 
may  be  made  for  the  lighting  of  boundary  streets  ;  ibid.,  s.  4  (1,  b). 
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power  to  supply  electricity  or  to  break  up  streets  in  an  area  outside 
their  borough,  the  council  of  the  borough  comprising  the  outside 
area  are  in  the  same  position  with  regard  to  the  former  council 
as  if  that  council  were  supplying  electricity  in  the  area  under  a 
Provisional  Order  with  which  the  schedule  to  the  Electric  Lighting 
(Clauses)  Act,  1899  (e),  was  incorporated  (/). 

1236.  Important  provisions  with  regard  to  metropolitan  under- 
takings are  contained  in  the  London  Electric  Supply  Act,  1908,  and 
the  London  (Westminster  and  Kensington)  Electric  Supply 
Companies  Act,  1908  (^f). 

The  former  of  these  Acts  divides  the  companies  with  powers  for 
the  supply  of  electricity  within  the  administrative  county  of  London 
(with  the  exception  of  the  North  Metropolitan  Electric  Power  Supply 
Company  (h),  to  which  the  Act  does  not  extend)  into  the  two 
categories  of  " London  electric  supply  companies,"  and  "specified 
companies  "  (i). 

And,  though  it  contains  important  enactments  on  other  subjects, 
its  main  purposes  were,  first,  to  enable  the  companies  and  local 
authorities  carrying  on  the  metropolitan  undertakings  to  act  in 
concert  in  certain  respects  (k),  and,  secondly,  to  empower  the 

(e)  62  &  63  Vict.  c.  19. 

(/)  London  Electric  Lighting  Areas  Act,  1904  (4  Edw.  7,  c.  13),  s.  7.  The 
section  appears  to  be  extended,  mutatis  mutandis,  to  the  case  of  an  alteration  of 
the  boundary  of  the  administrative  county  of  London  by  ibid.,  s.  10. 

(g)  8  Edw.  7,  cc.  clxvii.,  clxviii.  The  Acts  both  received  the  royal  assent  on 
December  21st,  1908. 

(h)  This  company  has  powers  for  the  supply  of  electricity,  though  only  to 
authorised  undertakers,  in  Stoke  Newington,  which  is  within  their  area  of 
supply  (see  5  Edw.  7,  c.  clxxvi.,  and  63  &  64  Vict.  c.  cclxxvi.,  ss.  4,  7,  11) ; 
and  has  also  certain  powers  for  the  supply  of  authorised  users  outside  their  area 
of  supply  which  are  available  elsewhere  in  the  metropolis.  See  further  pp.  627, 
631,  post. 

(i)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  2,  Sched.  I. 
The  Act  uses  the  expressions  "  a  supply  company  "  and  "a  specified  company" 
respectively  to  designate  companies  in  the  two  categories  individually. 

The  London  Electric  Supply  Companies,  with  their  respective  special  Acts  (if 
any)  are :  the  Brompton  and  Kensington  Electricity  Supply  Co.,  Ltd. ;  the 
Charing  Cross,  West  End,  and  City  Electricity  Supply  Co.,  Ltd.  (63  &  64  Vict, 
c.  ccxxvii.) ;  the  Chelsea  Electricity  Supply  Co.,  Ltd.  (61  &  62  Vict.  c.  ccxxxiii. ; 
5  Edw.  7,  c.  xvi.) ;  the  City  of  London  Electric  Lighting  Co.,  Ltd.  (56  &  57  Vict, 
c.  Ixxxv. ;  63  &  64  Vict.  c.  Ixxxviii.)  ;  the  County  of  London  Electric  Supply 
Co.,  Ltd.  (5  Edw.  7,  c.  clxxiv.) ;  the  London  Electric  Supply  Corporation,  Ltd.  ; 
the  Metropolitan  Electric  Supply  Co.,  Ltd.  (52  &  53  Vict.  c.  cxcvi. ;  61  &  62  Vict, 
c.  ccxxxv. ;  1  Edw.  7,  c.  ccxxviii.  ;  5  Edw.  7,  cc.  cxlvi.,  cc.  ;  6  Edw.  7,  c.  cciv.)  ; 
the  South  London  Electric  Supply  Corporation,  Ltd.,  ;  and  the  South  Metro- 
politan Electric  Light  and  Power  Co.,  Ltd.  (3  Edw.  7,  c.  clxv.). 

The  specified  companies  with  their  respective  special  Acts  (if  any)  are :  the 
Kensington  and  Knightsbridge  Electric  Lighting  Co.,  Ltd.  (56  &  57  Vict.  c.  xxv. ; 
62  &  63  Vict.  c.  Ixxxiii.),  the  Netting  Hill  Electric  Lighting  Co.,  Ltd.  (62  &  63 
Vict.  c.  Ixxxiii. ;  1  Edw.  7,  c.  Ixxviii.) ;  the  St.  James's  and  Pall  Mall  Electric 
Lighting  Co.,  Ltd.  (62  &  63  Vict.  c.  xciv.) ;  the  Westminster  Electric  Supply 
Corporation,  Ltd. ;  and  the  Central  Electric  Supply  Co.,  Tjtd.  (62  &  63  Vict, 
c.  Ixxxviii. ;  5  Edw.  7,  c.  clxxxv.). 

The  London  electric  supply  companies  and  the  specified  companies  are  all 
companies  registered  under  the  Companies  Acts,  not  companies  directly 
constituted  by  statute. 

(Jc)  See  the  preamble  to  the  London  Electric  Supply  Act,  1908  (8  Edw.  7, 
c.  clxvii.),  referring  to  provisions  corresponding  with  those  in  the  Electric 
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London  County  Council,  in  substitution  for  the  local  authorities  (I), 
to  purchase,  ultimately,  the  undertakings  of  the  London  electric 
supply  companies,  though  not  those  of  the  specified  companies. 

The  London  (Westminster  and  Kensington)  Electric  Supply 
Companies  Act,  1908  (vi),  consists  in  the  main  of  sections  (confined 
entirely  to  the  specified  companies)  corresponding  closely  to,  and 
in  many  cases  substantially  identical  in  language  with,  the  sections 
of  the  London  Electric  Supply  Act,  1908  (n),  which  are  concerned 
with  matters  other  than  the  purchase  of  the  undertakings  of  the 
London  electric  supply  companies  (o). 

1237.  The  London  Electric  Supply  Act,  1908,  defines  "authorised 
undertakers  "  as  meaning  London  electric  supply  companies  and 
local  authorities  as  defined  by  the  Electric  Lighting  Act,  1882,  for 
the  time  being  authorised  by  or  under  a  Provisional  Order  or  Orders 
to  supply  electrical  energy  within  the  administrative  county  of 
London;  and  each  of  such  authorised  undertakers  is  referred  to 
in  the  Act  as  an  authorised  undertaker  (p). 

If,  however,  the  specified  companies  or  any  of  them  exercise  any 
powers  under  the  provisions  or  for  the  purposes  of  the  Act  they  are 
in  respect  of  the  exercise  of  those  powers  subject  to  the  provisions 
of  the  Act  which  authorised  undertakers  would  be  liable  in  the 
exercise  of  similar  powers,  and  for  that  purpose  the  expression 
"authorised  undertakers"  in  the  Act  means  and  includes  such 
specified  companies  or  company  (q). 

The  Act  defines  "  electric  main  "  as  meaning  a  wire  or  wires, 
conductor  or  other  means,  used  for  the  purpose  of  conveying  or 
transmitting  electrical  energy,  and  as  including  any  casing,  coating, 
covering,  tube,  pipe,  trough,  or  insulator  inclosing,  surrounding,  or 
supporting  the  same  or  any  part  thereof,  or  any  apparatus  con- 
nected therewith  for  the  purpose  of  conveying  or  transmitting 
electrical  energy  (?■). 

1238.  The  authorised  undertakers  and  the  specified  companies,  Agreements 
or  any  two  or  more  of  them,  are  empowered,  with  the  approval  of  assistance^ 
the  Board  of  Trade,  to  enter  into  and  carry  into  effect  agreements 

for  mutual  assistance  or  for  association  with  each  other  in  regard 
to  the  giving  and  taking  of  a  supply  of  electrical  energy  and  the 
distribution  and  supply  of  energy  so  taken ;  the  management  and 


"  Electric 
main." 


Lighting  (Clauses)  Act,  1899  (62  &  63  Yict.  c.  19),  scliedule  s.  3,  as  having 
impeded  concerted  action. 

(1)  The  local  authorities  had  po-wers  of  purchase  under  the  Electric  Lighting 
Act,  1888  (51  &  52  Vict.  c.  12),  s.  2  (see  p.  600,  ante),  and  in  some  cases 
alternative  powers  under  special  clauses  in  Provisional  Orders. 

(m)  8  Edw.  7,  c.  clxviii. 

(?i.)  8  Edw.  7,  c.  clxvii. 

(o)  The  expressions  "  the  companies"  and  "a  company"  in  the  London 
(Westininster  and  Kensington)  Electric  Supply  Companies  Act,  1908  (8  Edw.  7, 
c.  clxviii.  ;  see  s.  2),  have  the  same  meaning  as  "  specified  companies"  and 
"a  specified  company  "in  the  London  Electric  Supply  Act,  1908  (8  Edw.  7, 
c.  clxvii.  ;  see  s.  2).  In  some  cases  the  provisions  of  the  two  Acts  are 
complementary  ;  in  others  they  cover,  pro  tanto,  the  same  ground. 

( p)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  2. 

(q)  Ibid.,  s.  3. 

(r)  Ibid,  s.  2.  There  is  an  identical  definition  in  the  London  (Westminster  and 
Kensington)  Electric  Supply  Companies  Act,  1908  (8  Edw.  7,  c.  clxviii.),  s.  2. 


620 


Electric  Lighting  and  Power. 


Part  VI. 

Metro- 
politan 
Under- 
takings. 


Connecting 
mains, 


working  of  the  generating  stations  or  of  any  part  or  parts  of  the 
several  undertakings  of  the  contracting  parties ;  the  appropriation 
and  division  of  receipts  arising  under,  and  the  provision  of  capital 
required  for  carrying  into  effect,  such  agreements  ;  and  any  matters 
or  things  incidental  to  or  connected  with  these  purposes.  These 
powers  are,  however,  subject  to  a  saving  for  the  obligations  and 
liabilities  towards  third  parties  of  the  undertakers  and  companies 
entering  into  the  agreement. 

Particulars  of  proposals  for  such  an  agreement  submitted  to  the 
Board  of  Trade  are  to  be  furnished  to  the  London  County  Council, 
and  the  Board  are  to  entertain  representations  of  that  council  on  the 
matter  before  approving  the  agreement  (s). 

1239.  For  the  purpose  of  carrying  into  effect  agreements  under 
the  Acts  of  1908,  for  the  giving  and  taking  of  a  supply  of  electrical 
energy,  authorised  undertakers  and  specified  companies  are  given 
powers  for  laying  electric  mains  for  connecting  the  generating 
stations  and  areas  of  supply  of  the  contracting  parties.  And  they 
are  individually  empowered  to  lay  mains  to  connect  different  areas 
which  they  are  allowed  to  supply,  or  to  connect  any  such  area  with 
their  generating  station  (t). 

Such  a  connecting  main  must  not  be  used  for  supplying  electricity 
except  within  an  area  of  supply  of  the  authorised  undertaker  or 
specified  company  to  whom  it  belongs  or  to  an  authorised  under- 
taker or  specified  company  under  an  agreement  made  in  accordance 
with  the  Act  under  which  the  main  is  laid  (a) . 

(s)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  3,  applying  to 
both,  authorised  undertakers  and  specified  companies ;  London  (Westminster 
and  Kensington)  Electric  Supply  Companies  Act,  1908  (8  Edw.  7,  c.  clxviii.), 
s.  3,  applying  to  the  specified  companies.  Powers  for  concerted  action  are  also 
enjoyed  in  particular  instances  by  metropolitan  undertakers  under  special  Acts. 
Thus  the  62  &  63  Vict.  c.  Ixxxiii.  gives  the  Kensington  and  Notting  Hill 
companies  powers  of  acting  in  concert  with  each  other  not  dissimilar  from  those 
conferred  by  the  Acts  of  1908.  See  also  62  &  63  Vict.  c.  Ixxxviii. ;  63  &  64  Vict, 
c.  ccxxvii.,  s.  18  ;  3  Edw.  7,  cc.  vii.,  clxv.,  s.  10  (1) ;  4  Edw.  7,  c.  xli,  s.  34;  5 
Edw.  7,  cc.  clxi.,  s.  19 ;  cc.  (as  to  which  see  further,  p.  626,  post),  authorising  a 
supply  in  bulk  as  between  particular  metropolitan  undertakers.  See  also  the 
Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  4,  and  pp.  557,  558,  ante. 

(t)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  ss.  4,  15  ;  London 
(Westminster  and  Kensington)  Electric  Supply  Companies  Act,  1908  (8  Edw.  7, 
c.  clxviii.),  ss.  4,  13.  The  existing  Acts  and  Orders  of  the  company  or  under- 
takers are  applied  to  the  connecting  mains  as  regards  streets  within  their  area 
of  supply,  and  a  large  part  of  the  schedule  to  the  Electric  Lighting  (Clauses) 
Act,  1899  (62  &  63  Vict.  c.  19),  with  some  modifications,  is  applied  as  regards 
streets  not  within  that  area  ;  and  provision  is  made  as  to  the  route  in  which 
the  line  is  to  be  laid.  Many  of  the  metropolitan  special  Acts  provide  for  the 
laying  of  mains  by  undertakers  beyond  their  area  of  suppl}^  both  where 
concerted  action  or  supply  in  bulk  between  different  undertakers  is  authorised 
and  for  connecting  with  their  area  of  supply  a  generating  sta,tiou  of  the  under- 
takers situated  outside  that  area  (see  61  &  62  Vict.  c.  ccxxxv. ;  62  &  63  Vict, 
cc.  Ixxxiii.,  Ixxxviii. ;  63  &  64  Vict.  c.  ccxxvii.  ;  1  Edw.  7,  c.  ccxxviii. ;  3 
Edw.  7,  c.  clxv.  ;  5  Edw.  7,  cc.  clxxxv.,  cc).  See  also  the  Electric  Lighting 
Act,  1909  (9  Edw.  7,  c.  34),  s.  3,  and  p.  558,  ante.  In  Oity  o  f  London  Gori^oration 
v.  County  of  Lo7idon  Electric  Supply  Co.,  Ltd.  (1910),  26  T.  L.  E.  432,  it  was 
held  that  the  company  were  empowered  under  s.  4  of  the  London  Electric 
Supply  Act,  1907  (8  Edw.  7,  c.  clxvii.),  to  break  up  streets  outside  their  area. 

(a)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  4  (5) ;  London 
(Westminster  and  Kensington)  Supply  Companies  Act,  1908  (8  Edw.  7,  c.  clxviii.), 
s.  4  (5). 
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1240.  Where  an  electric  main  has  to  be  laid  in  the  area  of  supply 
of  one  local  authority  with  powers  for  the  supply  of  electricity,  for 
carrying  into  effect  an  agreement  under  the  London  Electric  Supply 
Act,  1908,  between  other  local  authorities,  the  latter,  if  they  decline 
to  furnish  the  former  with  a  supply  of  electricity  by  agreement 
upon  terms  not  less  favourable  than  are  given  to  any  other  local 
authority  under  the  agreement  for  the  purposes  of  which  the  main 
is  laid,  maybe  required  by  the  Board  of  Trade  to  furnish  the  supply 
upon  such  terms  and  conditions  as  the  Board  may  determine  (b). 

1241.  Authorised  undertakers  giving  or  receiving  a  supply  of 
energy  under  an  agreement  entered  into  under  the  London  Electric 
Supply  Act,  1908  (c),  are  placed  under  the  obligation,  subject  to 
certain  conditions,  of  supplying  energy  for  power  purposes  (defined 
as  including  all  purposes  to  which  electrical  energy  may  be  applied 
other  than  for  use  either  directly  or  indirectly  for  lighting)  at  a 
l)rice  not  exceeding  £,6  15s.  per  kilowatt  per  annum  of  the  maximum 
power  required  to  be  supplied,  and  ^d.  a  unit  for  all  energy  supplied. 
The  supply  so  given  is,  if  the  authorised  undertaker  so  require,  to 
be  measured  by  a  separate  meter  or  other  apparatus,  and  the 
consumer  is  subjected  to  penalties  and,  in  addition,  to  liability  to  pay 
the  price  charged  for  energy  for  lighting  if  he  uses  the  energy  for 
lighting  (d).  And  specified  companies  giving  or  receiving  a  supply 
of  energy  under  an  agreement  entered  into  under  the  London 
(Westminster  and  Kensington)  Electric  Supply  Companies  Act, 
1908,  are  placed  under  precisely  similar  obligations  (e). 

1242.  Subject  to  certain  conditions  and  exceptions,  authorised  Supply  to 
undertakers  and  specified  companies  are  empowered  to  supply  otii^^under^ 
electricity  for  haulage  or  traction,  and  for  lighting  vehicles  or  boats  takings, 
drawn  or  propelled  by  such  haulage  or  traction,  to  any  company, 

local  authority  or  other  body  owning  or  working  any  railway  (but 
only  if  the  railway  company  are  authorised  by  statute  or  statu- 
tory Order  to  work  the  railway  by  electrical  power),  tramway, 
dock,  canal,  navigation,  waterworks,  or  other  similar  undertaking, 
situate  within  or  partly  within  their  area  of  supply,  and  notwith- 
standing that  the  energy  is  to  be  used  for  such  purposes  in  part 
outside  the  area  (/). 

1243.  Both  authorised  undertakers  and  specified  companies  are  Erection  of 
prohibited  from  erecting,  or  taking  a  supply  of  energy  from,  any  ft^^o^^^g^c 


(b)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  6. 

(c)  8  Edw.  7.  c.  clxvii., _s.  3. 

(d)  Ibid.,  s.  7.  Tliere  is  no  exception  for  an  ancillary  use  of  the  energy  for 
lignting  such  as  is  usual  in  the  power  Acts  (see  p.  631,  post). 

(e)  London  (Westminster  and  Kensington)  Electric  Supply  Companies  Act, 
1908  (8  Edw.  7,  c.  clxviii.),  s.  6. 

(/)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  8;  London 
(Westminster  and  Kensington)  Electric  Supply  Companies  Act,  1908  (8  Edw.  7, 
c.  clxviii.),  s.  9.  The  London  Hydraulic  Power  Co.  are  to  he  deemed  a  company 
owning  waterworks  for  the  purposes  of  the  latter  section  {ibid.,  s.  9  (4) ). 

Certain  of  the  special  Acts  also  confer  powers  of  supply  for  haulage  purposes 
on  particular  undertakers  (see  3  Edw.  7,  c.  clxv.,  s.  10  (2);  5  Edw.  7,  c.  clxxiv., 
s.  21  ;  c.  cc.  s.  27.  See  also  the  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34), 
s.  5,  and  pp.  557,  595,  ante. 
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generating  station  without  the  approval  of  the  Commissioners  of 
Works,  unless  the  site  for  the  station  is  specified  in  an  Act  or  statu- 
tory Order ;  but  these  prohibitions  do  not  apply  to  sub-stations  for 
the  transformation  and  distribution  of  electric  energy,  nor  to  any 
station  in  existence  on  December  21st,  1908,  which  is  not  extended 
beyond  the  limits  of  the  site  occupied  by  the  buildings  of  the  station 
at  that  date  (g),  nor  to  sites  occupied  by  certain  specified  stations 
then  in  existence  (/i).  And  there  is  nothing  to  except  authorised 
undertakers  or  specified  companies  from  the  general  restrictions  of 
the  Electric  Lighting  Act,  1909  (i),  on  the  erection  of  generating 
stations  on  sites  acquired  after  March  31st,  1909. 

With  a  view  to  the  protection  of  the  royal  palaces,  parks 
and  gardens,  museums  and  other  public  buildings,  and  their  con- 
tents, power  is  given  to  the  Commissioners  of  Works,  without 
prejudice  to  any  other  remedy,  to  proceed  against  authorised 
undertakers  or  specified  companies  by  indictment,  action,  or  other 
proceeding  for  nuisance  caused  or  permitted  by  them  at  their 
generating  stations  if  the  nuisance  is  caused  by  non-consumption 
of  smoke,  the  reasonably  preventable  evolution  of  oxides  of  sulphur, 
the  use  of  a  refuse  destructor,  or  the  emission  of  oil  or  other  matter 
in  conjunction  with  steam  (A;). 


{g)  The  station  of  the  Westminster  company  at  Horseferry  Road  is  to  be 
deemed  to  have  been  in  existence  at  the  date  in  question  (London  (Westminster 
and  Kensington)  Electric  Supply  Companies  Act,  1908(8  Edw.  1,  c.  clxviii.),  s.  17). 

(7i)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  19  ;  London 
(Westminster  and  Kensington)  Electric  Supply  Companies  Act,  1908  (8  Edw.  7, 
c.  clxviii.),  s.  17.  Similar  prohibitions  applicable  to  particular  undertakers 
are  contained  in  4  Edw.  7,  c.  xli.,  s.  13;  5  Edw.  7.  c.  clxxiv.,  s.  11 ;  c.  clxxxv., 
s.  12;  c.  cc,  s.  31  ;  6  Edw.  7,  c.  cxci.,  s.  5  ;  c.  cxcv.,  s.  6  ;  c.  cciv.,  s.  13. 

Many  of  the  undertakers  have  been  authorised  by  special  Act  to  provide 
generating  stations  on  specified  land.  In  most  cases  the  empowering  enactments 
are  silent  as  to  the  responsibility  of  the  undertakers  for  nuisance  (61  &  62 
Vict.  cc.  ccxxxiii.,  ccxxxv.  (but  see  6  Edw.  7,  c.  cciv.,  s.  16) ;  62  &  63  Vict, 
cc.  Ixxxviii.,  xciv. ;  63  &  64  Vict.  cc.  Ixxxviii.,  ccxxvii. ;  5  Edw.  7,  cc.  clxi., 
clxxiv.),  and  must  doubtless  be  taken  to  authorise  any  inevitable  nuisance  in- 
volved in  the  use  of  the  station  notwithstanding  clauses  (corresponding  with  the 
Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  81),  in  the 
Orders  authorising  the  undertakings  for  the  purpose  of  which  the  generating 
station  is  provided,  preserving  the  undertakers'  liability  for  nuisance.  One  of 
the  Acts,  however,  expressly  declares  a  clause  of  the  kind  inapplicable  to  the 
authorised  generating  station  (4  Edw.  7,  c.  xli.).  And  some  of  the  Acts  declare 
a  clause  of  the  kind  inapplicable  except  in  the  case  of  a  nuisance  due  to  non- 
consumption  of  smoke,  evolution  of  oxides  of  sulphur,  use  of  any  refuse 
destructor,  or  emission  of  oil  or  other  matter  in  conjunction  with  steam  (6 
Edw.  7,  c.  cxci.,  s.  3 ;  c.  cxcv.,  s.  2  ;  and  see  6  Edw.  7,  c.  cciv.,  s.  16).  One  of  the 
Acts,  on  the  other  hand,  contains  a  clause  of  the  kind  applicable  with  reference 
to  certain  lands  only  (5  Edw.  7,  c.  clxxxv.) ;  and  another  (62  &  63  Vict, 
c.  Ixxxiii.,  s.  12,  seems  intended  to  apply  clauses  of  the  kind  contained  in 
certain  Provisional  Orders. 

Powers  for  the  compulsory  acquisition  of  land  for  generating  stations  may 
now  be  conferred  on  metropolitan  as  well  as  other  undertakers  by  Provisional 
Order  under  the  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  1,  and  p.  557, 
ante. 

(i)  9  Edw.  7,  c.  34,  s.  2.    See  p.  570,  ante. 

(k)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  18 ;  London 
(Westminster  and  Kensington)  Electric  Supply  Companies  Act,  1908  (8  Edw.  7, 
c.  clxviii.),  8.  16.  The  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.), 
s.  17  ;  and  the  London  (Westminster  and  Kensington)  Electric  Supply  Companies 
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Subject  to  certain  conditions,  generating  stations  situate  at  a  Part  vi. 
greater  distance  than  two  miles  from  St.  Paul's  Cathedral  are  Metro- 
exempt  from  the  restrictions  imposed  on  the  cubical  extent  of  politan 
buildings  in  London  (I).  Under- 

In  some  cases  the  discharge  of  condensing  water  from  the  under-  takings, 

takers'  works  into  sewers  of  the  London  County  Council,  or  drains  Exemptions 

or  sewers  communicating  therewith,  is  restricted  Cm).  building 

*^  legislation. 

1244.  The  right  to  demand  or  to  continue  to  receive  a  supply  of  Discharge  of 
electricity  from  an  authorised  undertaker  or  specified  company  is,  condensing 
in  the  case  of  premises  which  have  also  either  electrical  energy  ^^g^s'^**^ 
produced  on  the  premises,  or  a  supply  from  any  other  source,  pj,gmis'gs  with 
restricted  by  provisions  similar  to  those  of  the  Electric  Lighting  separate 
Act,  1909  (n),  to  the  benefit  of  which  the  undertaker  or  company  supply. 

are  also  entitled,  as  to  premises  having  a  separate  supply  (o). 

1245.  Expenses  of  a  local  authority  as  an  authorised  undertaker  Expenses  and 
under  the  London  Electric  Supply  Act,  1908,  are  to  be  deemed  powe^of 
expenses  under  the    Electric  Lighting  Act,   1882  (p),  and  the  local 
undertaker's  Provisional  Order  or  Orders,  and  the  provisions  of  authorities, 
the  Act  of  1882  as   to  expenses   of  and  borrowing  by  local 
authorities  (q)  apply  accordingly ;  and  receipts  of  a  local  authority 

in  respect  of  a  supply  of  electricity  supplied  by  them  under  the 
Act  of  1908  are  to  be  deemed  receipts  in  respect  of  the  under- 
taking authorised  by  their  Provisional  Order  or  Orders  {r). 

1246.  Both  the  Acts  of  1908  contain  clauses  for  the  protection  Protective 

of  the  Metropolitan  Water  Board  (s),  of  the  Commissioners  of  Works  and  saving 

clauses. 

Act,  1908  (8  Edw.  7,  c.  clxviii.),  s.  15,  from  the  latter  of  whicli  the  station  of  the 
Westminster  company  at  Horseferry  E.oad  is  excepted,  contain  provisions 
applicable  to  the  authorised  undertakers  and  the  specified  companies  respectively, 
identical  (except  for  provisions  as  to  the  procedure  in  case  of  an  arbitration)  with 
the  provisions  of  the  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  22,  and 
pp.  565,  566,  ante),  giving  the  Commissioners  powers  for  the  inspection  of 
generating  stations  etc.  And  the  Commissioners  have  similar  powers  as  regards 
the  stations  of  particular  undertakers  under  6  Edw.  7,  c.  cxci.,  s.  4;  c.  cxcv., 
s.  5  ;  c.  cciv.,  s.  17. 

(/)  London  County  Council  (Greneral  Powers)  Act,  1908  (8  Edw.  7,  c.  cvii.), 
s.  17,  replacing  (see  ibid.,  ss.  15,  16),  ss.  75,  76  of  the  London  Building  Act, 
1894  (57  &  58  Vict.  c.  ccxiii.).  Many  of  the  special  Acts  contain  express 
provisions  as  to  the  application  of  the  London  Building  Acts  or  the  corresponding 
■earlier  legislation  to  the  undertakers'  buildings  (56  &  57  Yict.  c.  Ixxxv.,  s.  5  ; 
61  &  62  Vict.  c.  ccxxxiii.,  s.  7 ;  62  &  63  Vict.  c.  Ixxxiii.,  ss.  17,  18  ;  c.  xciv., 
s.  13;  1  Edw.  7,  c.  Ixxviii.,  s.  6;  4  Edw.  7,  c.  xli.,  s.  5 ;  5  Edw.  7,  c.  clxi., 
s.  7 ;  0.  clxxiv.,  s.  18  ;  c.  clxxxv.,  s.  9). 

(m)  4  Edw.  7,  c.  xli.,  s.  16  ;  5  Edw.  7,  c.  clxi.,  s.  8  ;  c.  clxxiv.,  s.  19  ;  c.  clxxxv., 
s.  10 ;  6  Edw.  7,  c.  cxcv.,  s.  3. 

{n)  9  Edw.  7  c.  34,  s.  15.    See  p.  590,  mte. 

(o)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  16;  London 
(Westminster  and  Kensington)  Electric  Supply  Companies  Act,  1908  (8  Edw.  7, 
c.  clxvui.),  s.  8,  Similar  provisions  are  made  as  regards  particular  undertakings 
by  3  Edw.  7,  c.  clxv.,  s.  9 ;  4  Edw.  7,  c.  xli.,  s.  18 ;  5  Edw.  7,  c.  clxi.,  s.  20; 
«.  clxxiv.,  s.  22;  6  Edw.  7,  c.  cxci.,  s.  8. 

{p)  45  &  46  Vict.  c.  56. 

(q)  Ibid.,  ss.  7,  8.    See  pp.  552 — 554,  ante. 

(r)  Loudon  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  5. 
(s)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  13 ;  London 
(Westminster  and  Kensington)  Electric  Supply  Companies  Act,  1908  (8  Edw.  7, 
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in  regard  to  streets  etc.  under  their  control  (t) ,  and  of  the  Eoyal 
Observatory  at  Greenwich  (t<). 

The  London  Electric  Supply  Act,  1908,  contains  also  clauses  for 
the  protection  of  railway  companies  (a) ;  the  Inner  and  Middle 
Temples  (&) ;  certain  commissioners  of  sewers,  and  the  West  Kent 
Sewerage  Board  (c) ;  gas  companies  {d) ;  the  Commissioners  or 
Works  in  regard  to  Longford  Eiver  (e);  and  the  Duchy  of 
Cornwall  (/).  And  the  London  (Westminster  and  Kensington) 
Electric  Supply  Companies  Act,  1908,  contains  also  a  clause  for 
the  protection  of  Crown  rights  {g). 

1247.  All  metropolitan  borough  councils  authorised  to  supply 
electricity  are  empowered,  subject  to  certain  conditions,  to  under- 
take the  wiring  and  fitting,  and  supplying  with  wires,  fittings, 
meters,  and  apparatus,  of  the  premises  of  their  consumers  or  pro- 
spective consumers  (but  not  the  manufacture  of  such  fittings  and 
apparatus),  and  to  borrow  for  the  purpose  Qi). 

1248.  Subject  to  some  minor  exceptions,  every  power  to  purchase 
any  undertaking  or  any  part  of  any  undertaking  of  a  supply  com- 
pany which  would  otherwise  have  been  exercisable  by  a  local 
authority  (i)  in  any  part  of  the  administrative  county  of  London 

c.  clxviii.),  s.  14.  Clauses  for  the  protection  of  the  Board  applicable  in  particular 
cases  are  contained  in  5  Edw.  7,  c.  cxlvi.,  s.  3;  6  Edw.  7,  c.  cciv.,  s.  7. 

{t)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  20;  London 
(Westminster  and  Kensington)  Electric  Supply  Companies  Act,  1908  (8  Edw.  7, 
c.  clxviii.),  s.  18.  Similar  clauses  applicable  in  particular  cases  are  contained  in 
5  Edw.  7,  c.  clxxiv.,  s.  24;  clxxxv.,  ss.  13,  14;  cc,  s.  30;  6  Edw.  7,  c.  cciv., 
s.  15. 

{u)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  22 ;  London 
(Westminster  and  Kensington)  Electric  Companies  Act,  1908  (8  Edw.  7, 
c.  clxviii.),  s.  19.  The  sections  differ.  The  former  is  elaborate  and  very 
stringent,  extending  to  a  certain  extent  to  consumers  as  well  as  authorised 
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(a)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  ss.  9,  10.  S.  9 
relates  to  expenses  incurred  by  any  railway  company  by  reason  of  the  existence 
of  electric  mains  laid  by  any  authorised  undertaker  under  the  Act.  S.  10  relates 
to  a  particular  cable  subway. 

(6)  lUd.,  s.  11. 

(c)  Ibid.,  s.  12. 

\d)  Ibid.,  s.  14,  enabling  gas  companies  to  execute  works  themselves  at  the 
cost  of  an  authorised  undertaker  which  it  would  otherwise  be  for  such 
undertaker  to  execute  under  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63 
Vict.  c.  19),  schedule,  s.  18. 

(e)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  21. 

(/)  lUd.,  s.  31. 

{g)  8  Edw.  7,  c.  clxviii.,  s.  20. 

\h)  London  County  Council  (General  Powers)  Act,  1906  (6  Edw.  7,  c.  cl.), 
ss.  27 — 29.  Special  powers  of  the  kind  are  also  given  to  particular  councils  by 
3  Edw.  7,  c.  clxxvii.,  s.  3;  4  Edw.  7,  c.  xli.,  s.  20;  and  6  Edw.  7,  c  cxci., 
s.  6.  These  special  powers  are  in  each  case  coupled  with  provisions  for  the 
protection  of  fittings  let  on  hire  by  the  council  from  distress  or  execution  ;  and 
a  similar  protection  is  given  to  fittings  let  on  hire  by  the  South  Metropolitan 
company  (3  Edw.  7,  c.  clxv.,  s.  7).  And  now  all  Metropolitan  as  well  as  other 
undertakers  are  entitled  to  the  benefit  of  the  similar  general  provisions  of  the 
Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  16  ;  see  note  {k),  p.  615,  ante._ 

(*)  The  local  authorities  had  power  of  purchase  under  the  Electric  Lighting 
Act,  1888  (51  &  52  Yict.  c.  12),  s.  2  (see  p.  600,  ante),  and,  in  some  cases  also 
under  special  provisions  in  the  Order  authorising  the  undertaking. 
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was  transferred  to  the  London  County  Council  by  the  London 
Electric  Supply  Act,  1908  ;  and,  subject  to  certain  conditions,  these 
powers  are  exercisable  by  that  Council  accordingly,  and  the  Council 
may  purchase  all  the  undertakings  or  parts  of  undertakings  in  the 
county  of  all  the  London  electric  supply  companies  not  purchase- 
able  by  a  local  authority  (k). 

Subject  to  an  exception  in  regard  to  part  of  the  undertaking  of 
the  Metropolitan  company  (l),  the  County  Council  must  give  not 
less  than  three  years'  notice  of  their  intention  to  exercise  the  power 
of  purchase,  and  must  not  give  such  notice,  nor  purchase  the  under- 
taking of  any  supply  company,  unless  they  at  the  same  time  give 
notice  of  their  intention  to  purchase  and  do  purchase  all  the 
undertakings  or  parts  of  undertakings  of  all  the  London  electric 
supply  companies  to  which  the  power  of  purchase  extends  (w). 

The  undertakings  of  the  several  London  electric  supply  com- 
panies within  the  county,  including  all  lands,  buildings,  works, 
materials,  and  plant  provided  or  constructed  under  the  powers  of 
the  Act,  are,  if  purchased  by  the  Council,  to  be  paid  for  on  the 
terms  specified  in  s.  2  of  the  Electric  Lighting  Act,  1882  (n), 
subject,  however,  if  notice  is  given  for  purchase  in  1931,  to  excep- 
tions as  to  certain  undertakings  of  the  Charing  Cross  and  City 
companies  (o). 

The  date  at  which  the  Council  may  proceed  to  purchase  the 
undertakings  of  the  London  electric  supply  companies  in  pur- 
suance of  due  notice  is  August  26th,  1931  {p)  ;  and  if  the  Council 
do  not  serve  notice  for  purchase  at  that  date  they  may  upon  due 
notice  purchase  at  the  expiration  of  any  subsequent  period  of  ten 
years  (2). 

The  enactments  above  referred  to  are,  however,  subject  to 
savings  for  certain  powers  of  purchase  and  other  powers  vested  in 
the  Corporation  of  the  City  and  in  the  Camberwell  and  Lambeth 
Borough  Councils  in  relation  to  certain  undertakings  (r). 

Again,  the  County  Council  are  under  no  obligation  to  purchase 
so  much  of  the  undertaking  of  the  Metropolitan  company  in  the 
county  as  is  not  purchaseable  by  a  local  authority,  except  such  lands, 
buildings,  works,  materials  and  plant  as  shall  have  been  provided 
or  constructed  by  that  company  under  the  London  Electric  Supply 
Act,  1908  ;  but  the  Council  may  purchase  the  part  of  the  under- 
taking in  question,  if  they  think  fit,  on  such  terms,  if  not  agreed 
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(k)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s  23  (1);  and 
see  ibid.,  s.  23  (6),  providing  that  the  undertakings  (except  undertakings  or  parts 
of  undertakings  used  wholly  for  the  supply  of  electricity  outside  the  administra- 
tive county  of  Loudon)  of  the  London  electric  supply  companies  shall  cease  to  be 
purchaseable  otherwise  than  in  accordance  with  the  provisions  of  the  section. 

{I)  See  ibid.,  s.  23  (5),  and  p.  626,  post. 

(m)  Ibid.,  s.  23  (1),  (2). 

{n)  51  &  52  Vict.  c.  12,  s.  2  ;  see  pp.  600—603,  ante. 

(o)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  23  (3). 

(p)  The  date  is  forty-two  years  after  that  of  the  passing  of  the  Acts  confirming 
the  Provisional  Orders  of  1889,  and  had  been  fixed  as  the  date  for  purchase  by 
the  local  authority  in  subsequent  Provisional  Orders.  The  only  unrevoked  Order 
of  earlier  date  is  the  Chelsea  Order  of  1886. 

(q)  Ibid.,  s.  23  (5). 

(V)  Ibid.,  ss.  28—30. 
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upon,  as  an  arbitrator  may  think  reasonable  (s) .  And  the  pro- 
hibition against  the  exercise  of  the  Council's  power  to  purchase  the 
undertaking  of  a  supply  company  unless  they  exercise  that  power 
as  regards  all  the  companies,  does  not  apply  to  that  part  of  the 
Metropolitan  company's  undertaking  {t). 

1249.  As  from  the  date  when  the  County  Council  give  notice  to 
purchase  the  undertaking  of  a  supply  company  that  company  will 
become  subject  to  restrictions  as  to  raising  their  charges  (a)  ;  and  as 
from  the  same  date  the  Council  will  be  under  certain  obligations 
as  to  advancing  money  to  the  company  to  meet  proper  capital 
expenditure  (&). 

1250.  The  County  Council  are  enabled  to  raise  capital  for  the  pur- 
pose of  a  purchase  or  loan  under  the  Act  of  1908  and  for  defraying 
capital  expenditure  on  a  purchased  undertaking  (c) ;  and  are 
authorised  and  enabled  to  discharge  the  purchase-money  for  any 
undertaking  partly  in  stock  (d). 

Expenses  of  the  Council  in  connection  with  a  purchased  under- 
taking are  to  be  defrayed  as  payments  for  general  county  purposes  («). 

Purchase  of  1251.  The  powers  of  the  local  authorities  for  the  purchase  of  the 
specified  undertakings  of  the  specified  companies  are  not  transferred  to  the 
undertakings,  County  Council.  But  certain  provisions  are  made  as  to  the  exercise  of 
those  powers  in  relation  to  works  executed  under  the  London  (West- 
minster and  Kensington)  Electric  Supply  Companies'  Act,  1908  (/). 
It  is,  however,  expected  that  the  purchasing  power  of  the  County 
Council  will  be  extended  to  the  undertakings  of  the  specified 
companies  (g). 


(s)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  23  (4).  The 
exception  refers  mainly,  if  not  exclusively,  to  the  part  of  the  Metropolitan 
company's  undertaking  carried  on  under  their  Acts  of  1905  and  1906  (5  Edw.  7, 
c.  cc. ;  6  Edw.  7,  c.  cciv.).  These  Acts  give  the  company  powers  closely 
resembling  those  of  the  power  companies  referred  to  pp.  627 — -635,  post,  for  the 
supply  of  electricity  in  bulk  and  for  power  in  a  large  extra-metropolitan  area, 
as  well  as  in  bulk  to  certain  metropolitan  undertakers  ;  and  the  provisions  of  the 
Electric  Lighting  Act,  1888  (51  &  52  Yict.  c.  12),  to  purchase  by  the 

local  authority  do  not  apply  to  the  works  authorised  or  powers  conferred  by 
the  Acts  (see  5  Edw.  7,  c.  cc,  s.  3 ;  6  Edw.  7,  c.  cciv.,  s.  3). 
,  (t)  London  Electric  Supply  Act,  1908  (8  Edw.  7,  c.  clxvii.),  s.  23  (2). 

(a)  Ibid.,  s.  24. 

(b)  Ibid.,  s.  26. 
{c)  Ibid.,  s.  27. 

(d)  Ibid.,  s.  25. 

(e)  Ibid.,  s.  27. 

(/)  8  Edw.  7,  c.  clxviii.,  ss.  5,  7. 

(g)  The  specified  companies  are  prohibited  from  opposing,  except  for  limited 
purposes,  any  Bill  introduced  into  Parliament  by  the  Board  of  Trade  or  the 
London  County  Council  for  the  purpose ;  see  London  (Westminster  and 
Kensington)  Electric  Supply  Companies  Act,  1908  (8  Edw.  7,  c.  clxviii.),  s.  12. 
Such  a  Bill  was  introduced  as  a  public  BiU  by  the  President  of  the  Board  of 
Trade  in  the  session  of  1909,  but,  for  want  of  time,  was  not  proceeded  with. 
The  specified  companies  are  also  prohibited  {ibid.,  s.  11)  from  opposing, 
except  for  limited  purposes,  a  Bill  introduced  by  the  Board  of  Trade,  or  the 
London  County  Council,  or  the  metropolitan  borough  councils  for  conferring 
on  such  councils  powers  of  mutual  assistance  resembling  those  conferred  by 
the  Act  on  the  specified  companies. 
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Sect.  1. 


1252.  Acts  have  latterly  been  passed  in  some  number  authorising  Power  Acts, 
companies,  usually  spoken  of  as  power  companies,  to  establish  and  power 
carry  on  electrical  undertakings  of  which  the  main  features  are  the  undertakings, 
generation  of  electricity  on  a  large  scale  and  its  supply  over  a  large 

area,  not  (at  least  as  a  main  purpose  of  the  undertaking)  to 
ordinary  consumers  for  lighting  purposes,  but  in  bulk  to  authorities 
and  companies  carrying  on  electrical  undertakings  of  the  usual 
type,  and  usually  also  to  bodies  and  persons  who  require  a  supply  of 
electricity  for  power. 

Of  the  nature  of  the  main  provisions  usually  contained  in  Acts 
of  this  class,  which  are  generally  spoken  of  as  "  power  Acts,"  the 
following  summary  will  give  a  general  idea  (h). 

1253.  The  Act  establishing  the  undertaking  is  declared  (i)  or  Application 

assumed  (k)  to  be  a  special  Act  (0  within  the  meaning  of  the  of  general 

legislation. 

(h)  The  companies  with  undertakings  in  England  and  Wales  generally  spoken 
of  as  the  power  companies  with  their  respective  Acts,  are  (1909)  : — 

The  County  of  Durham  Electric  Power  Supply  Co.  (63  &  64  Yict.  c.  ccxxxi.  ; 
6  Edw.  7,  c.  clxxxii. ;  9  Edw.  7,  c.  xxxvi.);  the  Lancashire  Electric  Power  Co. 
(63  &  64  Vict.  c.  ccxxxv.;  4  Edw.  7,  c.  liv. ;  6  Edw.  7,  c.  cxcix.)  ;  the  North 
Metropolitan  Electric  Power  Supply  Co.  (63  &  64  Vict.  c.  cclxxvi. ;  2  Edw.  7, 
0.  clvi.  ;  3  Edw.  7,  c.  cclxiii.  ;  5  Edw.  7,  c.  clxxvi. ;  7  Edw.  7,  c.  xcviii. ;  9  Edw. 
7,  c.  xii.) ;  the  South  Wales  Electrical  Power  Distribution  Co.  (63  &  64  Vict, 
c.  cclxxxii. ;  2  Edw.  7,  c.  cxviii.  ;  5  Edw.  7,  c.  xlix. ;  6  Edw.  7,  c.  cxcvii.  ;  8 
Edw.  7,  c.  Ixxi.)  ;  the  Cleveland  and  Durham  County  Electric  Power  Co.  (1 
Edw.  7,  c.  civ.  ;  3  Edw.  7,  c.  xxv.) ;  the  Yorkshire  Electric  Power  Co.  (1  Edw. 
7,  c.  cxvi.) ;  the  Derbyshire  and  Nottinghamshire  Electric  Power  Co.  (1  Edw. 
7,  c.  cxxi. ;  2  Edw.  7,  c.  xvii. ;  4  Edw.  7,  c.  Ixxvii. ;  6  Edw.  7,  c.  cxlvii.) ;  the 
Newcastle-upon-Tyne  Electric  Supply  Co.,  Ltd.  (2  Edw.  7,  c.  xxi.  ;  3  Edw.  7, 
c.  clxxiv. ;  6  Edw.  7,  c.  clviii.) ;  the  Cornwall  Electric  Power  Co.  (2  Edw.  7, 
c.  xxxiv.) ;  the  Gloucestershire  Electric  Power  Co.  (2  Edw.  7,  c.  Iv.) ;  the  Kent 
Electric  Power  Co.  (2  Edw.  7,  c.  cxxvii. ;  6  Edw.  7,  c.  clxv. ;  and  see  9  Edw.  7, 
c.  Ixxviii.) ;  the  Leicestershire  and  Warwickshire  Electric  Power  Co.  (2  Edw.  7, 
c.  cxxxi. ;  4  Edw.  7,  c.  Ixxiii.)  ;  the  Somerset  and  District  Electric  Power 
Co.  (3  Edw.  7,  c.  ccxiv.)  ;  the  Shropshire,  Worcestershire  and  Staffordshire 
Electric  Power  Co.  (3  Edw.  7,  c.  ccxxxvii. ;  5  Edw.  7,  c.  clx. ;  6  Edw.  7, 
0.  clxxxv.) ;  the  North  Western  Electricity  and  Power-Gas  Co.  (3  Edw.  7, 
c.  ccxxxviii. ;  4  Edw.  7,  c.  cix.) ;  the  North  Wales  Power  and  Traction  Co., 
Ltd.  (4  Edw.  7,  c.  ccxiii.) ;  the  Cumberland  Electricity  and  Power-Gas  Co. 
(6  Edw.  7,  c.  xcii.).  The  powers  of  the  Carmarthenshire  Electric  Power  Co. 
(established  by  the  3  Edw.  7,  c.  ccx.)  were  transferred  to  the  South  Wales 
company  by  the  5  Edw.  7,  c.  xlix.,  and  the  Carmarthenshire  company  was 
dissolved.  As  to  the  present  position  of  the  undertaking,  see  8  Edw.  7,  c.  Ixxi., 
preamble  and  s.  15. 

There  are,  however,  other  companies  with  powers  to  a  greater  or  less  extent 
of  a  similar  character  to  those  of  the  companies  above  named,  particularly  the 
Metropolitan  Electric  Supply  Co.,  Ltd.  (see  note  (s),  on  p.  626,  ante),  and  the 
West  Cumberland  Electric  Tramways  Co.  (see  1  Edw.  7,  c.  cch. ;  3  Edw.  7j 
0.  cviii.  ;  5  Edw.  7,  c.  viii.). 

{i)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxv.,  s.  2  ;  6  Edw.  7,  c.  xcii.,  s.  2. 

{k)  See,  e.g.,  63  &  64  Vict.  c.  cclxxvi. :  3  Edw.  7,  c.  ccxxxviii. 

(l)  An  express  declaration  that  a  power  Act  is  to  be  deemed  such  a  special  Act 
is  unnecessary. 

S  S  2 


628 


Electric  Lighting  and  Power. 


Sect.  1, 
Power  Acts. 

Undertaking 
not  purchase- 
able  by  local 
authorities. 


Definitions. 


"  Authorised 
distributors." 


"  Lighting 
authority." 


"  Authorised 
undertakers." 


Incorpora- 
tion of 
company. 


Electric  Lighting  Acts,  and  of  the  Electric  Lighting  (Clauses)  Act, 
1899  (m),  and  the  schedule  to  the  Act  of  1899,  with  extensive 
specified  exceptions,  is  incorporated  {n). 

The  undertaking  is,  however,  always  excepted  from  the  provisions 
of  the  Act  of  1888  (a),  with  regard  to  purchase  by  the  local 
authority  (&),  or,  in  one  or  two  instances,  from  the  whole  of  that 
Act  (c). 

1254.  Definitions,  specially  important  in  connection  with  the 
clauses  by  which  the  powers  of  the  company  for  the  supply  of 
electricity  are  restricted  (d),  of  the  following  expressions  among 
others  occur  in  the  Acts  : — 

The  expression  "authorised  distributors,"  or  "authorised  dis- 
tributor "  is  used  in  the  Acts  of  all  the  companies  and  is  almost 
always  defined  as  meaning  in  effect  an  authority,  company,  or 
person  with  powers  under  a  Provisional  Order  or  special  Act  (or  in 
some  cases  under  a  licence.  Order,  or  special  Act)  for  the  supply 
of  electricity  within  the  company's  area  of  supply  (e). 

The  expression  "  lighting  authority  "  is  used  in  many  of  the  Acts, 
being  defined  as  any  authority  authorised  by  statute  to  undertake  or 
contract  for  the  lighting  of  streets,  bridges,  or  public  places  within 
the  company's  area  of  supply  (/). 

The  expression  "  authorised  undertakers  "  is  used  in  many  of  the 
Acts ;  but  is  variously  defined.  It  always  includes  authorised 
distributors  and,  whether  under  that  name  or  not,  lighting  autho- 
rities (g) ;  and  frequently  includes  other  bodies  in  addition  (h). 

1255.  In  general  the  Act  establishing  the  undertaking  incorporates 
the  company  and  contains  provisions  of  the  type  usual  in  the  case  of 

(m)  62  &  63  Yict.  c.  19. 

(«)  The  provisions  of  the  schedule  usually  excluded  are:  s.  2  (or  2  (2),  the 
exclusion  of  the  remainder  of  the  section  being  only  a  matter  of  form),  ss.  3,  5, 
7,  21 — 29,  30  (as  regards  a  supply  to  authorised  distributors,  or,  in  some  cases, 
as  regards  a  supply  in  bulk),  ss.  31 — 37,  41,  48,  75,  78,  and  sometimes,  as  a 
matter  of  form,  ss.  83  and  84,  which  relate  to  Scotland  and  Ireland.  The  above 
provisions  are  excluded  in  all  cases,  except  that  the  63  &  64  Vict.  c.  ccxxxv., 
does  not  exclude  ss.  75  and  78.  Other  provisions  occasionally  excluded  are 
ss.  4,  6,  8,  9,  30  (entirely),  ss.  40,  42—44,  49,  58,  60—68,  69  (3),  77  (but  only 
where  the  excluding  Act  contains  an  equivalent),  and  s.  81. 

Special  provisions  as  to  the  applicability  of  the  schedule  are  made  by  the  New- 
castle company's  Acts ;  see  3  Edw.  7,  c.  clxxiv.,  s.  20;  6  Edw.  7,  c.  clviii.,  s.  4. 

(a)  51  &  52  Vict.  c.  12,  ss.  2,  3. 

{b)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxv.,  s.  2;  6  Edw.  7,  c.  cxcix.,  s.  2. 

(c)  See,  e.g.,  7  Edw.  7,  c.  xcviii.,  s.  4.  And  see  6  Edw.  7,  c.  clviii.,  s.  4,  the 
provisions  of  which  excluding  the  Act  of  1888  are  of  special  character. 

(d)  See  p.  630,  post. 

(e)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxi.,  s.  4 ;  4  Edw.  7,  c.  ccxiii.,  s.  4.  The 
expression  was  not  used  in  the  Lancashire  company's  original  Act  (63  &  64 
Vict.  c.  ccxxxv.),  but  is  used  in  the  amending  Act  of  1906  (6  Edw.  7,  c.  cxcix.). 
The  6  Edw.  7,  c.  xcii.,  s.  6,  confines  the  expression  to  authorities  etc.  acting 
under  Provisional  Order. 

(/)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxi.,  s.  4 ;  6  Edw.  7,  c.  cxcix.,  s.  4. 

(g)  See,  e.g.,  1  Edw.  7,  c.  cxvi.,  s.  4 ;  6  Edw.  7,  c.  cxcix.,  s.  4. 

(h)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxi.,  s.  4,  where  the  expression  is  defined  as 
including,  besides  authorised  distributors  and  lighting  authorities,  all  bodies, 
putting  it  shortly,  with  statutory  powers  for  the  use  of  electricity  within  the 
company's  area  of  supply,  and  3  Edw.  7,  c.  ccxxxvii.,  s.  4. 
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statutory  companies  established  for  quasi--puh\ic  purposes  with  regard     Sect.  i. 
to  its  finances,  management,  and  proceedings  (i).    But  in  two  Power  Acts, 
instances  authority  for  carrying  on  a  power  undertaking  has  been 
given  to  an  existing  company  registered  under  the  Companies 
Acts  (k). 

1256.  The  Act  establishing  the  undertaking  almost  always  con-  General 
tains  a  clause  or  clauses  stating,  in  general  terms,  the  powers  of  the  powers  of 

r.  ■       -1.        n\  '         r  company. 

company  tor  carrymg  it  on  (l). 

1257.  The  company  are  almost  always  given  powers  for  the  com-  Acquisition 
pulsory  acquisition  of  specified  lands  (m) ;  and  they  have  always 
powers  for  the  acquisition  of  land  by  agreement  (n).  The  Lands 
Clauses  Acts  apply  with  reference  to  the  acquisition  of  land  by  the 
company  (o)  ;  and  the  company's  Acts  almost  always  contain 
ancillary  provisions  as  to  the  acquisition  of  land. 

1258.  The  company  are  almost  always  expressly  authorised  to  Generating 
erect  and  work  a  generating  station  on  the  land  which  they  are  stations, 
authorised  to  acquire  compulsorily  (p),  or  on  a  specified  part  of  it  (q) ; 


(i)  See  title  OoMPA]sriES,  Vol.  Y. 

(k)  See  2  Edw.  1,  c.  xxi. ;  4  Edw.  7,  c.  ccxiii. 

(l)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxi.,  s.  7,  extended  by  6  Edw.  7,  c.  clxxxii., 
s.  6 ;  63  &  64  Vict.  c.  cclxxxii.,  ss.  6,  9  ;  3  Edw.  7,  c.  ccxiv.,  s.  7  ;  6  Edw.  7, 
c.  xcii.,  s.  8.  The  clauses  in  question,  wiiich.  differ  considerably  from  one 
another,  are  of  the  same  general  character  as  s.  10  of  the  Electric  Lighting  Act, 
1882  (45  &  46  Vict.  c.  56),  as  to  which,  see  p.  561,  ante. 

(m)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxi.,  s.  34;  7  Edw.  7,  c.  xcviii.,  s.  29. 

(n)  A  general  power  to  acquire  lands  by  agreement  for  the  purposes  of  the 
undertaking  is  usually  given  by  the  general  clause  defining  the  company's 
powers  (see,  e.g.,  63  &  64  Vict.  c.  ccxxxi.,  s.  7 ;  6  Edw.  7,  c.  clxxxii.,  s.  6) ; 
and  the  company  have  in  any  case  general  power  to  acquire  land  by  agree- 
ment under  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  10. 
Many  of  the  Acts,  however,  expressly  authorise  the  company  to  acquire  land 
by  agreement  (in  addition  to  any  land  they  are  authorised  to  acquire  com- 
pulsorily) to  an  amount  not  exceeding  a  specified  limit  (see,  e.g.,  63  &  64  Vict, 
c.  ccxxxi.,  s.  39 ;  6  Edw.  7,  c.  xcii.,  s.  14)  ;  and  in  such  cases  the  company  could 
not  apparently  acquire  land  in  excess  of  that  limit  under  their  more  general 
powers.  A  specific  power  to  acquire  additional  land  by  agreement  is  generally 
coupled  with  an  express  provision  preserving  the  liability  of  the  company  in 
case  of  nuisance  from  works  on  such  lands,  though  where  s.  81  of  the  schedule  to 
the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  applies  to  the 
undertaking,  such  a  provision  seems  superfluous. 

(o)  In  some  cases  the  Lands  Clauses  Acts  are  incorporated  in  their  entirety 
with  the  company's  Acts  (see,  e.g.,  63  &  64  Vict.  c.  ccxxxi.,  s.  2  ;  7  Edw.  7, 
c.  xcviii.,  s.  2).  In  other  cases  the  provisions  of  the  Acts  with  respect  to  the 
purchase  and  taking  of  lands  otherwise  than  by  agreement,  and  with  respect  to 
the  entry  upon  lands  by  the  promoters,  are  alone  incorporated  (see,  e.g.,  63  &  64 
Vict.  c.  ccxxxv.,  s.  3;  4  Edw.  7,  c.  ccxiii.,  s.  3),  but  in  such  cases  the  other 
provisions  of  the  Lands  Clauses  Acts  apply  with  reference  to  the  acquisition  of 
land  by  the  company  by  virtue  of  their  incorporation  with  the  Electric  Lighting 
Act,  1882  (45  &  46  Vict.  c.  56,  s.  12) ;  and  it  is  doubtless  in  view  of  this  circum- 
stance that  the  restricted  form  of  incorporation  has  been  adopted.  The  2  Edw.  7, 
c.  xxi.,  which  gives  no  compulsory  powers  for  the  acquisition  of  land,  does  not 
incorporate  any  provisions  of  the  Lands  Clauses  Acts,  but  leaves  the  availability 
of  the  Acts  to  depend  entirely  upon  the  Act  of  1882.  See,  generally,  title 
CoMPTJLSOEY  Purchase  of  Land  etc..  Vol.  VI.,  p.  1. 

(p)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxi.,  s.  34 ;  3  Edw.  7,  c.  ccxiv.,  s.  30. 

Iq)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxv.,  s.  30 ;  2  Edw.  7,  c.  cxxxi.,  s.  30. 
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Sect.  1.  and  that  generating  station  is  generally,  though  not  always, 
Power  Acts,  excepted  from  the  provisions  of  the  schedule  to  the  Electric  Lighting 
(Clauses)  Act,  1899  (r),  preserving  the  undertakers'  liability  for 
nuisance  (s).  The  erection  of  a  generation  station  on  other  lands  is 
frequently  in  effect  prohibited  by  being  declared  unauthorised  (t)  ; 
but  in  several  cases  enactments  to  this  effect  have  been  repealed, 
and  authority  for  the  erection  of  generating  stations  on  lands 
acquired  by  agreement  has  been  given  (a). 

1259.  The  company  have  in  the  main  the  usual  powers  of  under- 
takers under  the  Electric  Lighting  Acts  for  the  execution  of  works  in 
streets  etc.  (b).  But  the  restrictions  on  overhead  lines  (c)  are 
usually  relaxed  (d),  as  also  are  those  (e)  on  interference  with  railways 
and  tramways  (/) ;  and  on  the  other  hand  the  local  authorities 
are  given  a  certain  control  over  the  route  in  which  the  company's 
lines  are  to  be  laid  (g),  and  the  company  are  subject  as  regards 
their  works  to  more  or  less  numerous  and  stringent  protective 
clauses  Qi). 

1260.  The  powers  of  the  company  for  the  supply  of  electricity 
are  always  subject  to  restrictive  clauses,  which  constitute  the  key- 
note of  the  legislation,  and  which,  while  differing  materially  in 
different  cases,  are  usually  of  the  following  character  (i)  : — 

The  company  may  supply  only  authorised  undertakers  and 


(r)  62  &  63  Vict.  c.  19,  schedule,  s.  81. 

(s)  See,  e.g.,  1  Edw.  7,  c.  cxvi.,  s.  3 ;  7  Edw.  7,  c.xcviii.,  s.  4.  The  2  Edw.  7, 
c.  xxi.,  does  not  incorporate  s.  81  of  the  schedule  at  all,  but,  while  authorising 
the  erection  of  generating  stations  on  land  acquired  by  agreement,  specially 
preserves  the  liability  of  the  company  for  nuisance  caused  on  lands  used  for 
generating  stations  {ihid. ,  s.  7).  The  6  Edw.  7,  c.  clxv.,  s.  33,  renders  generating 
stations  which  had,  by  2  Edw.  7,  c.  cxxvii.,  s.  3,  been  excepted  from  s.  81, 
subject  to  the  section  in  the  event  of  nuisances  due  to  certain  causes.  Compare 
the  metropolitan  legislation  referred  to  pp.  616 — 626,  ante. 

(t)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxi.,  s.  39 ;  1  Edw.  7,  c.  cxvi.,  s.  30. 

(a)  See,  e.g.,  4  Edw.  7,  c.  liv.,  s.  2,  repealing  a  previous  prohibition ;  5  Edw.  7, 
c.  xlix.,  s.  9,  giving  power  for  the  erection  of  a  generating  station  where 
there  had  been  no  previous  prohibition.  Express  power  to  erect  a  generating 
station  on  additional  lands  is  generally  given  subject  to  a  clause  preserving  the 
company's  liability  for  nuisance,  though,  except  where  s.  81  of  the  schedule  to 
the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  does  not  apply, 
such  a  clause  seems  superfluous. 

(b)  The  provisions  of  the  schedule  to  the  Electric  Lighting  (Clauses)  Act, 
1899  (62  &  63  Vict.  c.  19),  as  to  ■woTks(ibid.,  ss.  11 — 20),  are  among  the  provisions 
of  that  schedule  always  incorporated  with  the  company's  Acts. 

(c)  Under  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  14,  and  the 
Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  lO  (b). 

(d)  For  the  usual  clause  in  this  behalf,  see,  e.g.,  4  Edw.  7,  c.  ccxiii.  s.  18  ; 
6  Edw.  7,  c.  xcii.,  s.  20.  For  clauses  of  special  character,  see  6  Edw.  7, 
c  cxlvii   s  22  '  c  clxv    s  22 

(e)  Under  the  Electric' Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  13,  and  the 
Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  s.  12. 

(/)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxv.,  s.  5 ;  6  Edw.  7,  c.  clxxxii.,  s.  4. 
{g)  See,  e.g.,  63  &  64  Vict,  c,  ccxxxi.,  s.  15,  amended  and  extended  by  6  Edw.  7, 
c.  clxxxii.,  s.  7. 
(h)  See  p.  635,  post. 

{i)  The  Lancashire  company's  original  Act  (63  &  64  Vict.  c.  ccxxxv.)  is  not 
drafted  on  the  usual  lines ;  but,  particularly  in  view  of  the  amending  6  Edw.  7, 


Powers  as  to 
works. 


Restrictions 
on  power  to 
supply 
electricitj'. 


Part  VII. — Special  Legislation. 


681 


persons  requiring  a  supply  for  power  (k),  or  sometimes  only     ^^ect  i. 
authorised    distributors    and    persons    requiring    a   supply  of  Power  Acts, 
power  (1). 

They  must  not  supply  energy  for  lighting  except  to  authorised 
undertakers  or  authorised  distributors,  as  the  case  may  be  (m), 
except  that  a  limited  user  for  lighting  of  energy  supplied  for  power 
is  permitted  (n). 

The  company  are  prohibited,  subject  usually  to  very  important 
exceptions  (o),  from  supplying  energy  in  any  area  forming  at  the 
date  of  the  company's  Act  part  of  the  area  of  supply  of  authorised 
distributors  without  the  consent  of  those  distributors.  Usually, 
however,  such  consent  must  not  be  unreasonably  withheld,  and  the 
company  may  appeal,  on  the  question  of  reasonableness,  to  the 
Board  of  Trade  if  it  is  withheld ;  and  usually  the  withholding  of 
the  consent  is  to  be  deemed  unreasonable  unless  the  distributors 


c.  cxcix.,  the  position  of  the  company  does  not  in  substance  differ  in  character 
from  that  of  the  other  companies.  And  the  restrictions  are  of  special  character 
in  the  case  of  the  Cornwall  (2  Edw.  7,  c.  xxxiv.,  s.  43),  Kent  (2  Edw.  7,  c.  cxxvii., 
s.  51 ;  6  Edw.  1,  c.  clxv.,  s.  16),  and  North  Metropolitan  (63  &  64  Vict, 
c.  cclxxvi.,  ss.  7,  11 ;  2  Edw.  7,  c.  clvi.,  s.  3  ;  7  Edw.  7,  c.  xcviii.,  s.  7)  com- 
panies, particularly  as  regards  the  capacity  of  the  company  to  supply  electricity 
for  lighting.  Exceptions  from  the  restrictions  are  frequently  created  by 
sections  specially  authorising  the  supply  by  agreement  of  particular  consumers, 
or  classes  of  consumers,  including  in  many  cases  consumers  outside  the  area  of 
supply  {see,  e.g.,  6  Edw.  7,  c.  clviii.,  ss.  9 — 16;  9  Edw.  7,  c.  xii.,  s.  5,  the  powers 
of  which  for  supply  beyond  the  area  of  supply  are  exceptionally  wide). 

{k)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxi.,  ss.  7 — 10,  extended  by  6  Edw.  7, 
c.  clxxxii.,  s.  7  ;  6  Edw.  7,  c.  xcii.,  s.  22.  In  7  Edw.  7,  c.  xcviii.,  s.  6,  it  is 
provided  that  a  supply  for  power  shall  be  deemed  to  mean  and  include  a  supply 
for  any  public  or  private  purposes  as  defined  by  the  Electric  Lighting  Act,  1882 
(45  &  46  Vict.  c.  56),  s.  3  (3),  (4)  (see  p.  547,  ante),  other  than  the  purpose  of 
lighting  only ;  but  this  appears  to  be  the  only  case  in  which  the  expression  is 
defined. 

(/)  See,  e.g.,  63  &  64  Vict.  c.  cclxxxii.,  s.  36  ;  2  Edw.  7,  c.  xxi.,  s.  15. 

(m)  A  supply  for  lighting  except  in  the  excepted  cases  is  generally  expressly 
prohibited  (see,  e.g.,  63  &  64  Vict.  c.  cclxxxii.,  s.  36 ;  7  Edw.  7,  c.  xcviii.,  s.  7)  ; 
but  sometimes  is  merely  unauthorised  (see,  e.g.,  63  &  64  Vict.  c.  ccxxxi.,  ss.  6, 
7,  extended  by  6  Edw.  7,  c.  clxxxii.,  s.  7). 

(n)  In  some  cases  there  is  a  simple  permission  to  use  the  energy  for  lighting 
any  premises  on  any  part  of  which  the  power  is  utilised  (see,  e.g.,  63  &  64  Vict, 
c.  clxxxii.,  s.  36 ;  7  Edw.  7,  c.  xcviii.,  s.  7).  In  others  a  similar  permission  is 
coupled  with  more  or  less  elaborate  provisions,  limiting  the  amount  of  the 
energy  that  may  be  used  for  lighting  as  compared  with  that  used  for  power,  and 
guarding  against  the  improper  use  of  the  energy  for  lighting  (see,  e.g., 
3  Edw.  7,  c.  ccxiv.,  s.  50  ;  3  Edw.  7,  c.  ccxxxviii.,  s.  26 ;  6  Edw.  7,  c.  cxcix., 
s.  5).  The  2  Edw.  7,  c.  Iv.,  s.  47,  and  4  Edw.  7,  c.  ccxiii.,  s.  35,  expressly  allow 
the  use  of  the  energy  for  lighting  vehicles  in  certain  cases. 

(o)  Where  the  company's  powers  of  supply  are  confined  to  authorised 
distributors  and  persons  requiring  a  supply  for  power,  there  is  sometimos  no 
exception  (see,  e.g.,  63  &  64  Vict.  c.  cclxxxii.,  s.  36 ;  1  Edw.  7,  c.  civ.,  s.  54). 
Where  the  powers  are  confined  to  the  supply  of  authorised  undertakers  and 
persons  requiring  a  supply  for  power,  the  exception  is  sometimes  confined  to  a 
supply  to  authorised  undertakers  (see,  e.g.,  1  Edw.  7,  c.  ccxxi.,  s.  52  ;  4  Edw.  7, 
c.  ccxiii.,  s.  35).  In  other  cases  the  exception  extends  to  authorised  undertakers 
or  authorised  distributors,  as  the  case  may  be,  and  to  bodies  such  as  railway, 
tramway,  and  water  companies,  and  canal  and  dock  proprietors  (see,  e.g., 
1  Edw.  7,  c.  cxvi.,  s.  48  ;  3  Edw.  7,  c.  ccxxxviii.,  s.  26).  Exceptions  of  peculiar 
character  are  made  by  63  &  64  Vict.  c.  ccxxxi.,  s.  11,  amended  by  6  Edw.  7, 
c.  clxxxii.,  s.  7  ;  and  by  6  Edw.  7,  c.  cxcix.,  s.  5. 
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Power  Acts. 


Obligations 
on  company 
to  supply 
electricity. 


are  themselves  able  and  willing  to  furnish  the  required  supply 
upon  terms  and  within  a  time  which  are  reasonable  having  regard 
to  the  terms  on  and  time  within  which  the  company  are  able  and 
willing  to  furnish  the  supply  (j?).  But  there  are  cases  where  the 
discretion  of  the  distributors  as  to  the  grant  or  withholding  of 
consent  is  unfettered  (q) . 

In  connection  with  the  restrictive  clauses,  provision  is  always 
made  to  meet  cases  where  part  of  the  company's  area  of  supply 
becomes  included  within  the  area  of  supply  of  authorised  distributors 
in  the  future  (a). 

1261.  The  company  are  always  required  to  supply  authorised 
undertakers,  or  authorised  distributors,  as  the  case  may  be,  and  to 
provide  the  necessary  electric  lines  for  supplying  the  maximum 
power  with  which  they  are  entitled  to  be  supplied  (&),  upon  their 
giving  notice  of  their  requirements  and  entering  into  a  contract 
with  the  company  to  take,  generally  for  seven  years  (c),  a  supply  of 
such  amount  that  at  current  rates  the  payment  for  that  amount 
will  be  at  least  20  per  cent,  per  annum  upon  the  expense  of  laying 
the  necessary  line,  etc.  (d). 

In  some  cases  a  clause  containing  provisions  to  the  effect  above 
stated  extends  not  only  to  authorised  undertakers  or  distributors, 
but  also  to  other  consumers  (e).  But  more  usually  the  obligation 
to  supply  such  consumers  takes  the  form  of  an  obligation  to  supply 
upon  terms  to  be  agreed,  or,  failing  agreement,  determined,  with 
due  regard  to  specified  considerations,  by  arbitration  (/) . 

In  one  or  two  cases  an  obligation  of  the  type  above  mentioned  to 
supply  authorised  undertakers  is  confined  to  cases  where  the  under- 
takers contract  to  take  their  whole  supply  from  the  company,  and 


(p)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxi.,  s.  11,  amended  by  6  Edw.  7,  c.  clxxxii., 
s.  37 ;  and  6  Edw.  7,  c.  clxxxv.,  s.  42,  the  provisions  of  -wMcli  are  specially 
elaborate. 

(q)  See,  e.g.,  6  Edw.  7,  c.  cxcix.,  s.  5.  And  see  1  Edw.  7,  c.  cxvi.,  s.  48  ; 
2  Edw.  7,  c.  cxxvii.,  s.  51,  under  wbicb  the  discretion  is  unfettered  in  the  case 
of  a  local  authority,  while  there  are  the  usual  restrictions  in  other  cases. 

(a)  The  clauses  on  the  subject  differ,  but  are  usually  mainly  directed  to 
authorising  the  insertion  of  clauses  relating  to  the  company  in  future  Provisional 
Orders  (see,  e.g.,  63  &  64  Vict.  c.  ccxxxi.,  s.  11  ;  7  Edw.  7,  c.  xcviii.,  s.  8).  But 
in  some  cases  a  local  authority,  constituted  authorised  distributors  after  the 
company's  Act  (or  within  a  limited  time  thereafter),  are  put  (subject  to  pro- 
visions as  to  existing  supplies)  in  the  like  position  as  if  so  constituted  before 
the  Act  (see,  e.g.,  1  Edw.  7,  c.  cxvi.,  s.  48  (4) ;  6  Edw.  7,  c.  cxcix.,  s.  5  (2) ). 

(b)  The  maximum  power  with  which  consumers  are  entitled  to  be  supplied  is 
usually  defined  as  being  of  such  amount  as  they  require  to  be  supplied  with, 
not  exceeding  what  may  be  reasonably  anticipated  (questions  as  to  what  may  be 
reasonably  anticipated  falling  to  be  determined  by  arbitration)  as  the  maximum 
consumption  (see,  e.g.,  63  &  64  Vict.  c.  ccxxxv.,  s.  45 ;  7  Edw.  7,  c.  xcviii., 
s.  11).  But  there  are  simpler  definitions  (see,  e.g.,  63  &  64  Vict.  c.  ccxxxi., 
s.  8  (4  d)). 

(c)  The  63  &  64  Vict.  c.  ccxxxi.,  s.  8,  does  not  require  the  contract  to  be  for 
any  specified  period. 

(d)  See,  e.g.,  63  &  64  Vict.  c.  cclxxxii.,  s.  38 ;  6  Edw.  7,  c.  xcii.,  s.  23. 

(e)  See,  e.g.,  1  Edw.  7,  c.  cxvi.,  s.  62  ;  2  Edw.  7,  c.  xxxiv.,  s.  45. 

(./■)  See,  e.g.,  63  &  64  Vict.  c.  cclxxxii.,  s.  40 ;  6  Edw.  7,  c.  clxxxxii.,  s.  8; 
7  Edw.  7,  c.  xcviii.,  s.  9.  In  2  Edw.  7,  c.  cxxxi.,  ss.  55,  57,  clauses  of  the  two 
types  are  curiously  blended  together. 
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a  distinct  obligation  is  imposed  on  the  company  to  furnish  such      ^^^ct.  i. 
undertakers  with  a  partial  supply  upon  terms  to  be  agreed  or  settled  Power  Acts, 
by  arbitration  {g). 

The  obligations  in  question  are  in  general  secured  by  penalties  Qi). 

The  company  are  usually  empowered  to  require  security  for 
payments  to  accrue  due  from  consumers,  other  than  consumers  of 
specified  classes,  under  their  contracts  (i). 

1262.  Many  of  the  companies'  Acts  contain  clauses  to  the  effect  Equality 
that  the  company  shall  grant  any  authorised  undertakers,  or  clauses, 
authorised  distributors,  as  the  case  may  be,  terms  as  favourable 

as  those  granted  to  any  other  such  undertakers  or  distributors 
whose  circumstances  are  similar  (/c)  ;  and  in  one  or  two  instances 
the  clause,  or  a  like  clause,  applies  also  as  between  other  con- 
sumers {I). 

1263.  The  prices  which  the  company  may  charge  are  always  Prices 
limited  (m),  subject  sometimes  to  a  provision  to  the  effect  that  chargeable, 
neither  the  limiting  section  nor  anything  in  the  Acts  of  1882,  1888, 

or  ]  899  shall  prevent  the  company  from  making  agreements  under 
certain  powers  in  their  special  Act  (w).  It  is  sometimes  provided 
that  the  prices  shall  include  the  transformation  of  the  energy  to 
meet  the  reasonable  requirements  of  the  consumer  (o),  and  there 
are  frequently  provisions  as  to  the  methods  of  charge  {'p),  and 
sometimes  also  as  to  changes  in  those  methods  {q). 

1264.  The  company's  charges  and  their  dividends  are  in  almost  Relation  of 
all  cases  brought  into  connection  by  a  clause  of  one  of  the  following  ^[^^^ 
types :  Either  the  dividend  is  limited  to  8,  or  more  rarely  10,  per  ' 


{g)  See  63  &  64  Vict.  c.  ccxxxi.,  ss.  8 — 10;  c.  cclxxvi.,  ss.  8 — 10.  See  also, 
as  to  the  supply  of  premises  having  a  separate  supply,  the  Electric  Lighting 
Act,  1909  (9  Edw.  7,  c.  34),  s.  15  (see  p.  690,  ante),  sections  similar  to 
which  are  contained  in  some  of  the  companies'  Acts  {e.g.,  7  Edw.  7,  c.  xcviii., 
s.  21). 

(7i)  Usually  by  penalties  directly  imposed  by  the  company's  Act  as  regards 
authorised  undertakers  or  authorised  distributors,  and  by  the  penalties  imposed 
by  s.  30  of  the  schedule  to  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63 
Vict.  c.  19),  as  incorporated  with  the  company's  Act,  as  regards  other  consumers 
(see,  e.g.,  63  &  64  Vict.  c.  cclxxxii.,  s.  39  ;  4  Edw.  7,  c.  ccxiii.,  s.  37). 

(i)  See,  e.g.,  1  Edw.  7,  c.  cxvi.,  s.  62  ;  6  Edw.  7,  c.  xcii.,  ss.  23,  25. 

\k)  See,  e.g.,  1  Edw.  7,  c.  civ.,  s.  55 ;  6  Edw.  7,  c.  xcii.,  s.  23. 

[l]  See,  e.g.,  1  Edw.  7,  c.  cxvi.,  s.  62;  6  Edw.  7,  c.  xcii.,  s.  25.  The 
equality  clauses  of  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56), 
ss.  19,  20,  apply  in  addition  to  the  equality  clause  or  clauses,  if  any,  contained 
in  the  company's  special  Act,  except  that  in  one  case  s.  19  of  the  Act  of  1882 
is  declared  inapplicable  (63  &  64  Vict.  c.  ccxxxv.,  s.  2  ;  but  see  6  Edw.  7, 
c.  cxcix.  Provisions  in  63  &  64  Vict.  cc.  ccxxxi.,  cclxxvi.,  excluding  s.  19 
among  other  sections  of  the  Act  of  1882,  have  been  repealed).  In  4  Edw.  7, 
c.  ccxiii.,  s.  36,  there  is  an  equality  clause  confined  to  contracts  entered  into 
after  the  expiry  of  a  certain  period  after  the  passing  of  the  Act. 

(m)  Eor  a  simple  clause  limiting  the  prices,  see,  e.g.,  63  &  64  Vict, 
c.  cclxxvi.,  s.  29. 

(w)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxv.,  s.  46 ;  6  Edw.  7,  c.  cxcix.,  s.  12; 
6  Edw.  7,  c.  clxxxii.,  s.  14. 

(o)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxv.,  s.  46 ;  3  Edw.  7,  c.  ccxxxviii.,  s.  28. 
{p)  See,  e.g.,  1  Edw.  7,  c.  civ.,  s.  62  ;  6  Edw.  7,  c.  cxcix.,  s.  12  (2). 
[q)  See,  e.g.,  1  Edw.  7,  c.  cxvi.,  ss.  66,  67. 
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Sect.  1.  cent,  per  annum,  subject  to  provisions  permitting  an  increase  in 
Power  Acts,  the  dividend  according  to  a  sliding  scale  if  the  prices  fall  below  the 
maximum,  and  requiring  a  diminution  of  charges  if  the  dividend 
exceeds  the  8  or  10  per  cent.  Or  the  dividend  is  limited  to  8,  or 
more  rarely  10,  per  cent,  per  annum,  subject  to  a  provision  for  the 
raising  or  lowering  of  that  rate  of  dividend  on  a  sliding  scale 
according  as  the  company's  charges  fall  short  of  or  exceed  the 
"  standard  price  "  of  2^d.  or  in  a  few  instances  dd.  per  unit.  In 
either  case  the  company  are  allowed,  in  addition  to  such  dividends, 
to  make  good  deficiencies  below  the  8  or  10  per  cent,  in  previous 
dividends  (r). 

For  the  purposes  of  such  clauses  the  full  dividend,  inclusive  of 
income  tax,  must  be  looked  to  (s). 

Revision  of  1265.  The  maximum  prices  and  the  provisions,  if  any,  as  to  the 
prices.  relation  of  price  to  dividend  are  in  all  cases  subject  to  periodical 

revision,  on  due  application,  by  the  Board  of  Trade  (t). 

Contracts.         1266.  The  company  have  in  all  cases  powers  for  making  and 
carrying  into  effect  contracts  relating  to  their  undertaking  (u). 

Application        1267.  The  company  are  in  many  cases  authorised  to  apply  for 
o'rd^r'''°''''^  Provisional  Orders  under  the  Electric  Lighting  Acts  (v)  ;  but  as  yet 
very  few  Orders  have  been  granted  to  the  power  companies. 

Transfer  of        1268.  In  many  cases  the  company  are  entitled  to  take  over,  by 
undertakings   agreement,  electrical  undertakings  authorised  for  localities  within 
0  company,    jjggjj.  g_j.gg^  Qf  Supply  (w) ;  and  such  transfers  have  been  carried  out 
in  several  instances. 


(r)  See,  e.g.  (for  a  clause  of  the  first  type),  63  &  64  Vict.  c.  ccxxxi.,  s.  31 ; 
2  Edw.  7,  c.  xxxiv.,  s.  51  ;  and  (for  a  clause  of  the  second  type)  63  &  64  Vict, 
c.  cclxxxii.,  s.  46  ;  4  Edw.  7,  c.  ccxiii.,  s.  43.  There  is  no  such  clause  applicable 
to  the  North  Western  or  Cumberland  companies,  whose  undertakings  embrace 
the  supply  of  power  gas  as  well  as  of  electricity ;  but  in  their  case  a  share  of 
any  surplus  profits  beyond  what  is  necessary  for  a  dividend  of  10  per  cent,  is 
applicable  in  reduction  of  charges  (3  Edw.  7,  c.  ccxxxviii.,  s.  99  ;  6  Edw.  7, 
c.  xcii.,  s.  95).  In  the  case  of  the  Shropshire  etc.  company  a  clause  of  the 
usual  kind  as  to  the  relation  of  price  to  dividend  has  been  repealed  except  as 
regards  the  limitation  to  10  per  cent,  and  the  power  to  make  up  previous 
deficiencies  (6  Edw.  7,  c.  clxxxv.,  s.  46). 

(s)  See  Ashton  Gas  Co.  v.  A.-G.,  [1906]  A.  C.  10. 

(t)  See,  e.g.,  63  &  64  Vict.  c.  ccxxxi.,  s.  33,  amended  by  6  Edw.  7,  c.  clxxxii., 
s.  15  ;  6  Edw.  7,  c.  xcii.,  s.  93. 

(u)  They  have  general  powers  in  this  behalf  under  the  provisions  of  the 
Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  10,  and  usually  also  under 
similar  provisions  in  the  clause  in  their  special  Act  setting  out  their  general 
powers.  The  Acts  of  all  the  companies  again  contain  general  clauses  (differing 
much  from  each  other)  authorising  contracts  between  the  company  and  their 
consumers  (see,  e.g.,  63  &  64  Vict.  c.  ccxxxi.,  s.  12 ;  63  &  64  Vict.  c.  ccxxxv., 
s.  48,  extended  by  6  Edw.  7,  c.  cxcix.,  s.  17  ;  3  Edw.  7,  c.  ccxxxvii.,  s.  61 ; 
6  Edw.  7,  c.  xcii.,  s.  104). 

{v)  In  some  cases  the  company  are  given  a  bare  power  to  apply  for  Provisional 
Orders  (see,  e.g.,  63  &  64  Vict.  c.  cclxxxii.,  s.  37 ;  4  Edw.  7,  c.  Ixxvii.,  s.  3).  In 
others  a  power  of  this  kind  is  coupled  with  provisions  as  to  the  rights  etc.  of  the 
company  if  an  order  is  granted  to  them  (see,  e.g.,  2  Edw.  7,  c.  Iv.,  s.  60  ;  c.  cxxxi., 
8.  64). 

(w)  The  typical  clause  in  this  behalf  empowers  the  company  to  acquire  from 
the  undertakers,  by  agreement,  any  undertaking,  authorised  by  Provisional 
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1269.  The  Acts  of  all  the  companies  contain  clauses,  often      Sect.  i. 
numerous  and  elaborate,  for  the  protection  of  the  interests  of  Power  Acts, 
particular  bodies  and  persons  {x).    In  particular  there  are  in  all  pj-otective 
cases  clauses  for  the  protection  of  the  councils  of  the  counties  in  clauses, 
which  the  company's  area  of  supply  is  comprised,  more  especially 

in  regard  to  the  placing  of  lines  and  works  by  the  company  in  main 
roads  and  bridges,  and  dealings  by  the  county  council  with  such 
roads  and  bridges  in  which  lines  and  works  of  the  company 
have  been  placed.  And  there  are  frequently  clauses  of  the  same 
general  character  for  the  protection  of  particular  borough  and 
district  councils  in  regard  to  streets,  sewers  etc.  under  their 
control  iy).  There  are  further  numerous  clauses  prohibiting 
or  restricting  with  greater  or  less  stringency  the  exercise  of  the 
company's  powers  within  particular  areas  either  absolutely  or 
without  the  consent  (the  discretion  as  to  withholding  which  is 
sometimes  absolute  and  sometimes  subject  to  review)  of  the  local 
authority  or  of  some  other  body  or  person.  And  there  are  numerous 
and  important  clauses  for  the  protection  of  such  bodies  as  railway, 
canal,  tramway,  gas,  and  water  companies,  and  of  particular 
landowners  and  others. 

Sect.  2. — Provisional  Orders  and  Confirming  Acts. 

1270.  In  addition  to  the  clauses  which,  so  far  as  they  are  appro-  Special 
priate  to  the  particular  case,  are  to  be  found  in  all  Provisional  Orders  p^o^vMonal 
authorising  electrical  undertakings,  such  Orders  very  commonly  orders, 
contain  special  clauses.    The  following  are  some  of  the  provisions 

most  usually  contained  in  such  clauses  : — 

1271.  Power  is  frequently  given  to  the  undertakers,  usually  Power  to 
within  a  limited  time  after  the  commencement  of  the  Order,  but  ^"^^^^rv- 
occasionally  at  any  time  (z),  to  transfer  the  undertaking,  or  in  some 

cases  the  undertaking  or  any  part  of  it  (a),  with  the  approval  of  the 
Board  of  Trade,  to  some  named  company  or  authority  {b). 


Order  granted  before  tlie  company's  Act,  in  the  company's  area  of  supply  ; 
empowers  the  undertakers,  with  the  approval  of  the  Board  of  Trade,  to  transfer 
the  undertaking  to  the  company ;  and  contains  ancillary  clauses  of  which  the 
more  important  usual  subject-matters  are,  the  charges  to  be  made  for  energy 
supplied  under  the  Order,  the  contingency  of  the  purchase  by  the  local  authority 
of  the  undertaking  authorised  by  the  Order,  and  the  application  of  capital 
received  by  the  local  authority  in  respect  of  the  transfer  (see,  e.g.,  4  Edw.  7, 
c.  liv.,  s.  4,  amended  by  6  Edw.  7,  c.  cxcix.  s.  19 ;  6  Edw.  7,  c.  clviii.,  s.  7; 
7  Edw.  7,  c.  xcviii.,  s.  22).  Similar  powers  of  transfer  in  the  case  of  Provisional 
Orders  subsequent  to  the  company's  Act  are  sometimes  inserted  in  those  Orders. 

(cc)  The  protective  clauses  in  the  Acts  are  too  varied  to  admit  of  anything  in 
the  nature  of  an  analysed  summary  in  the  present  title.  The  fact  that  a 
clause  is  expressed  to  be  for  the  protection  of  a  particular  person  does  not  give 
him  a  right  of  action  in  respect  of  a  breach  of  the  section  causing  him  no 
actionable  injury.    See  A.-G.  v.  Pontypridd  Watei'ivm'ks  Co.,  [1908]  1  Ch.  388. 

{y)  In  3  Edw.  7,  c.  ccxiv.,  there  is  a  clause  of  the  kind  for  the  protection  of  all 
county  and  district  councils  throughout  the  area  of  supply. 

(z)  See,  e.g.,  the  Frome  Order,  scheduled  to  6  Edw.  7,  c.  ex.  ;  the  Litherland 
Order,  scheduled  to  5  Edw.  7,  c.  cxiii. 

(a)  See  e.g.,  the  Sowerby  Bridge  Order,  scheduled  to  8  Edw.  7,  c.  cxvii. 

{b)  See,  e.g„  the  Hendon  Order,  schedixled  to  8  Edw.  7,  c.  cxvii. ;  the 
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Where  the  Order  is  granted  to  individuals  power  is  almost 
invariably  (c)  given  to  them  to  transfer  the  undertaking,  with  the 
consent  of  the  Board  of  Trade,  and  within  a  limited  time,  either 
to  a  named  company,  or  to  a  limited  liability  company  to  be 
approved  by  the  Board,  and  sometimes  alternatively  to  a  local 
authority,  and  the  exercise  of  the  powers  of  the  Order  is  prohibited 
unless  and  until  such  a  transfer  is  effected.  In  recent  clauses  of 
the  kind  power  is  reserved  to  the  Board  to  revoke  the  Order  if  the 
transfer  is  not  effected  (d).  Similar  provisions  are  occasionally 
made  where  the  Order  is  granted  to  a  local  authority  (e)  or  to  a 
limited  company  (  /  ) . 

1272.  The  purchase  of  the  undertaking,  or  the  part  of  it  within 
their  district,  by  a  local  authority  is  often  authorised.  A  clause  in 
this  behalf  generally  empowers  the  local  authority  to  require  the 
undertakers  to  sell,  upon  specified  terms,  either  at  any  time  (g), 
or  at  any  time  after  the  expiration  of  a  stated  period  (h),  or,  most 
frequently,  at  a  stated  time  (i)  or  at  stated  times  (k).  In  some  cases, 
where  the  local  authority  have  such  compulsory  powers  of  purchase 
at  particular  times,  alternative  provision  is  made  for  purchase  by  them 
on  agreed  terms  at  any  time(Z);  and  in  other  cases  a  purchase 
by  a  local  authority  on  agreed  terms  is  authorised,  though  no 
compulsory  power  of  purchase  is  given  them  (m). 


Litherland  Order,  sclieduled  to  5  Edw.  7,  c.  cxiii.  The  power  is  often  expressed 
as  a  power  to  transfer  for  sucli  period  as  tlie  Board  of  Trade  approve  (see,  e.g., 
the  Llandaff  Order,  scheduled  to  8  Edw.  7,  c.  cxvii.) ;  but,  under  such  a  power, 
the  Board  might  douttless  approve  a  transfer  out  and  out.  In  many  cases  not 
only  is  the  consent  of  the  Board  of  Trade  required,  but  the  transfer  is  to  be 
effected  by  deed  approved  by  the  Board.  "Where  an  undertaking  was  transferred 
under  a  power  of  the  kind  by  an  approved  deed,  a  collateral  agreement  between 
the  parties  forming  part  of  the  consideration,  of  the  existence  of  which  the 
Board  were  aware,  but  which  they  had  declined  to  approve  on  the  ground  that 
they  were  not  concerned  with  it,  was  held  to  be  good  {Lambeth  Corporation  y. 
South  London  Electric  Supply  Corporation{l90'l),  96  L.  T.  440,  C.  A.).  In  Audenshaw 
Urban  District  Council  v.  Manchester  Corporation  (1907),  71  J.  P.  342,  the  terms 
of  a  deed  of  transfer  of  an  electric  undertaking  were  enforced  by  the  Palatine 
Court  of  Lancaster  by  a  decree  for  specific  performance. 

(c)  Orders  have  been  granted  to  owners  of  estates  without  provisions  of  the 
kind  (see,  e.g.,  the  Port  Dinorwic  Order,  scheduled  to  3  Edw.  7,  c.  xlvii.). 

(d)  See,  e.g.,  the  Holsworthy  and  Staines  Orders,  scheduled  to  9  Edw.  7, 
c.  cxli. 

(e)  See,  e.g.,  the  Heswall  Order,  scheduled  to  8  Edw.  7,  c.  cxv. 
(/)  See,  e.g.,  the  Lichfield  Order,  scheduled  to  5  Edw.  7,  c.  cxiv. 
{g)  See,  e.g.,  the  Lytham  Order,  scheduled  to  5  Edw.  7,  c.  cxiv. 

{h)  E.g.,  at  any  time  after  the  expiration  of  twenty-five  years  from  the  com- 
mencement of  the  Order  (Holsworthy  Order,  scheduled  to  9  Edw.  7,  c.  cxli.). 

(?■)  E.g.,  at  the  expiration  of  sixteen  years  from  the  commencement  of  the 
Order  (Carmarthen  Order,  scheduled  to  8  Edw.  7,  c.  cxv.). 

[k)  E.g. ,  within  six  months  after  the  expiration  of  twenty-one,  twenty-eight, 
or  thirty-five  years  (Minehead  Order,  scheduled  to  7  Edw.  7,  c.  Ivii.),  or  at  the 
expiration  of  fourteen,  twenty-one,  twenty-eight  or  thirty-five  years  (Wealdstone 
Order,  scheduled  to  6  Edw.  7,  c.  ex.),  from  the  commencement  of  the  Order. 

{I)  See,  e.g.,  the  Gravesend  Order,  scheduled  to  5  Edw.  7,  c.  cxcii. 

(m)  See,  e.g.,  the  Northampton  Order,  scheduled  to  4  Edw.  7,  c.  clxxviii.  In 
some  Orders  there  is  a  clause  expressed  as  empowering  the  local  authority  to 
require  the  undertakers  to  sell  upon  terms  to  be  agreed  (see,  e.g.,  the  Tavistock 
Order,  schedtded  to  4  Edw.  7,  c.  clxxvi. ;  Boston  Order,  scheduled  to  6  Edw.  7, 
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In  cases  of  compulsory  purchase  the  purchase  price  is  always  to      Sect.  2. 
be  determined  by  arbitration  if  not  agreed ;  but  the  provisions  as  to  Provisional 
the  basis  on  which  it  is  to  be  determined  vary.    In  some  cases  the  Orders  and 
price  is  to  be  the  amount  of  the  capital  properly  expended  on  the  Confirming 
undertaking  (w),  usually  with  an  added  percentage  which  is  often  Acts, 
made  to  vary  according  to  the  date  of  the  purchase  (0),  and  subject  Purchase 
in  some  cases  to  special  adjustment  (^).    In  many  cases  the  price  price, 
is  to  be  the  fair  market  value  of  the  undertaking  as  a  going 
concern  (q).    But  many  Orders  contain  clauses  of  special  character 
on  the  subject  (r).    In  some  instances  alternative  bases  for  deter- 
mining the  purchase  price  are  applicable  at  the  option  of  the  local 
authority  (s)  or  according  to  the  date  when  the  purchase  is 
effected  (t). 

Such  powers  of  purchase  are,  almost  always  at  least,  in  addition 
to  those  which  the  Electric  Lighting  Act,  1888  (a),  confers  on  the 
local  authority  (b).    But  in  some  cases  the  Order  varies  the  date. 


c.  cxxix.),  but  such,  a  clause  would  appear  to  operate  only  as  conferring  a  power 
of  sale  and  purchase  by  mutual  agreement. 

(n)  See,  e.g.,  the  Barnet  Order,  scheduled  to  5  Edw.  7,  c.  cxiv. 

(0)  See,  e.g.,  the  Wealdstone  Order,  scheduled  to  6  Edw.  7,  c.  ex. ;  the  Henley- 
on-Thames  Order,  scheduled  to  6  Edw.  7,  c.  cxxix. 

(p)  See,  e.g.,  the  "Walton-upon-Thames  Order,  scheduled  to  4  Edw.  7, 
c.  clxxvii. 

(q)  See,  e.g.,  the  Holsworthy  Order,  scheduled  to  9  Edw.  7,  c.  cxli. 

(r)  The  formulae  that  have  been  employed  to  define  the  purchase  price  are 
very  varied,  and  some  of  them  are  of  great  elaboration.  The  following  are 
three  examples  from  recent  Orders  : — "  A  sum  equal  to  the  fair  market  value  of 
the  undertaking  as  a  going  concern  but  without  any  allowance  for  compulsory 
sale  "  (Ware  Order,  scheduled  to  5  Edw.  7,  c.  cxiv.).  "  Fair  value  "  of  the 
undertaking  "  and  in  addition  thereto  a  further  sum  equal  to  the  value  of 
the  goodwill  of  the  business  of  the  undertakers  ...  as  a  going  concern  " 
(Croydon  Eural  Order,  scheduled  to  5  Edw.  7,  c.  cxcii.).  "  Fair  market  value  of 
the  lands  buildings  works  materials  and  plant  .  .  .  purchased  with  the  addi- 
tion of  a  sum  of  10  per  cent,  upon  that  value  in  respect  of  goodwill  compulsory 
purchase  and  severance"  (Bury  Order,  scheduled  to  5  Edw.  7,  c.  Ixxix.), 
Under  some  of  the  formulae  the  contingency  that  the  undertaking  is  liable  to 
purchase  under  the  Electric  Lighting  Act,  1888  (51  &  52  Yict.  c.  12),  s.  2, 
may  have  to  be  taken  into  consideration  in  calculating  the  purchase  price 
(see  Be  Southampton  Tramways  Co.  and  Southampton  Corporation  (1899), 
81  L.  T.  652,  0.  A.).  Where  a  Provisional  Order  provided  for  the  transfer  of  an 
undertaking  to  a  municipal  corporation  in  consideration  of  the  issue  or  transfer 
to  the  undertakers  of  such  amount  of  corporation  stock  as  would  produce  by 
interest  a  given  annuity,  and,  by  Provisional  Order  under  the  Public  Health 
Acts  coming  into  operation  one  day  later  than  that  under  the  Electric  Lighting 
Acts,  a  power  theretofore  possessed  by  the  corporation  to  issue  irredeemable 
stock  was  abrogated,  it  was  held  that  the  purchase  price  under  the  last-mentioned 
Provisional  Order  was  an  amount  of  irredeemable  stock ;  that  the  corporation 
were  not  thereby  impliedly  authorised  to  issue  such  stock ;  and  that  the  power 
of  purchase  was  consequently  in  abeyance  {Sheffield  Corporation  v.  Sheffield 
Electric  Light  Co.,  [1898]  1  Ch.  203). 

(s)  See,  e.g.,  the  Ludlow  Order,  scheduled  to  5  Edw.  7,  c.  cxiv. 

(<)  See,  e.g.,  the  Stockport  and  Kidderminster  Order,  scheduled  to  6  Edw.  7, 
c.  cxxx. 

(a)  51  &  52  Vict.  c.  12,  ss.  2,  3. 

(h)  An  Order  conferring  a  special  power  of  purchase  almost  always  contains 
an  express  saving  for  the  power  under  the  Act  of  1888  ;  and  even  where  this 
is  not  so  (see,  e.g.,  the  Halesowen  Order,  scheduled  to  8  Edw.  7,  c.  cxv.),  the 
latter  power  is  not  necessarily  taken  away  (see  Wallasey  United  Tramways  and 
Omnibus  Co.  v.  Wallasey  Urban  District  Council  {1900),  17  T.  L.  E.  152,  H.  L.). 
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and  in  minor  respects  the  terms,  upon  which  a  purchase  under  the 
Act  of  1888  may  be  effected  (c). 

It  is  believed  that  no  purchase  of  an  electric  undertaking  by  a 
local  authority  has  as  yet  been  carried  out  under  powers  in  that 
behalf  conferred  by  a  Provisional  Order  (d). 

1273.  In  a  few  cases  where  a  local  authority  have  been  desirous 
of  purchasing  an  undertaking,  and  the  undertakers  have  been 
willing  to  sell,  but  their  Provisional  Order  has  contained  no  power 
in  that  behalf,  the  carrying  out  of  the  transaction  has  been  rendered 
possible  by  the  grant  to  the  local  authority  of  a  new  Provisional 
Order  authorising  the  contemplated  sale,  but,  except  for  that 
purpose,  not  to  commence  until  the  sale  has  been  effected,  and 
containing  a  clause  rescinding  the  vendors'  Order  as  from  the 
commencement  of  the  new  Order  (e). 

1274.  It  is  the  exception  in  the  earlier  Electric  Lighting  Orders 
Confirmation  Acts  to  find  any  substantive  provisions  beyond  the  bare 
confirmation  of  the  scheduled  Orders.  Latterly,  however,  it  has 
become  the  rule  rather  than  the  exception  to  insert  certain  substan- 
tive provisions  in  the  Acts. 

Of  these  the  most  usual  are  provisions  as  to  the  exercise  by  county 
councils  of  their  powers  with  regard  to  bridges,  and  sometimes  also 
of  their  powers  with  regard  to  roads,  in  which  works  of  the  under- 
takers under  the  scheduled  Orders  are  placed  (/). 

Other  provisions  not  infrequently  to  be  found  in  such  Acts  are : 
Provisions  empowering  particular  undertakers,  for  special  reasons, 
to  break  up  streets  outside  the  area  of  supply  (g) ;  provisions 
authorising  the  connection  of  the  generating  stations  and  systems 
of  different  undertakings,  and  the  use  of  such  generating  stations 
in  common  for  the  purposes  of  such  undertakings  (/i);  and  pro- 
visions for  the  repeal  of  Provisional  Orders  confirmed  by  earlier 
Acts  (i). 

Sect.  8. — Local  Authorities'  Acts. 

1275.  Clauses  dealing  with  electrical  undertakings  of  local 
authorities  are  very  often  to  be  found  in  local  Acts  of  an  omnibus 
character  passed  at  the  instance  of  such  authorities. 

.  Some  of  the  most  usual  clauses  contain  provisions  similar  to  those 
now  enacted  in  a  general  form  by  certain  sections  of  the  Electric 
Lighting  Act,  1909  (k).    Other  usual  clauses  of  the  kind  are  : — 

A  clause  empowering  the  local  authority  to  lay  apparatus  in 
undedicated  streets  and  roads. 


(c)  See,  e.g.,  the  Walton-upon-Thames  Order,  scheduled  to  4  Edw.  7, 
0.  clxxvii.  ;  the  Aston  Manor  Order,  scheduled  to  7  Edw.  7,  c.  liv. 

(d)  As  to  borrowing  by  the  local  authority  for  the  purpose,  see  p.  553,  ante. 

(e)  See,  e.g.,  the  Fleetwood  Order,  scheduled  to  8  Edw.  7,  c.  cxv. 
(/)  See,  e.g.,  9  Edw.  7,  c.  cxli. 

{g)  See,  e.g.,  8  Edw.  7,  c.  cxv.,  s.  5.  Provisions  of  the  kind  may  now  be  inserted 
in  Provisional  Orders  under  the  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34), 
s.  3. 

(h)  See,  e.g.,  7  Edw.  7,  c.  Ivii.,  s.  5. 
(*)  See,  e.g.,  8  Edw.  7,  c.  cxv.,  s.  6. 
(k)  9  Edw.  7,  c.  34,  ss.  12,  15,  16,  17,  18. 
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Clauses  authorising  the  local  authority  to  take  electricity  in  bulk      Sect.  3. 
from  and  supply  electricity  in  bulk  to  local  authorities  and  com-  Local 
panies  supplying  electricity  in  adjoining  districts,  and  to  supply  Authorities' 
electricity  for  the  purposes  of  railways,  tramways  etc.  Acts. 

A  clause  authorising  the  local  authority  to  allow  discount  for  supply  in 
prompt  payment  for  electricity  supplied  by  them.  bulk. 

Clauses  empowering  the  local  authority  to  provide  and  sell  or  let  Discount, 
for  hire,  but  not  to  manufacture,  electrical  apparatus,  such  as  Sale  etc.  of 
lamps,  meters  etc.  fittings. 

A  clause  restricting  the  charges  that  may  be  made  by  the  local  charges  for 
authority  against  the  rates  for  energy  used  by  the  local  authority  public  lamps, 
for  street  lighting  and  other  purposes  (l). 

Clauses  authorising  the  acquisition  of  land   for  generating  Acquisition  of 
stations  (m)  or  the  provision  and  maintenance  of  generating  land ; 
stations  on  lands  of  the  local  authority  (w) ,  and  in  some  cases  ftations^°^ 
declaring  the  provisions  of  the  schedule  to  the  Electric  Lighting 
(Clauses)  Act,  1899 (o), or  their  equivalent,  which  preserve  the  liability 
of  the  undertakers  for  nuisance,  inapplicable  to  such  stations  (p). 

Clauses  authorising  the  use  of  generating  stations  and  works  con-  use  of  tram- 
stituting  part  of  a  tramway  undertaking  of  the  local  authority  for  way  works, 
the  purposes  of  their  electric  undertaking  (q). 

A   clause   concerning   the   attachment  of  lamp  brackets  to  Lamp 

buildings  (r).  brackets. 

A  clause  empowering  the  local  authority  to  accept  transfers  of  Transfer  of 
undertakings  of  local  authorities  of  adjoining  districts  (s).  undertakings, 

A  clause  for  the  periodic  revision  of  charges  with  a  view  to  Balancing  of 
balancing  expenditure  and  revenue  (t).  revenue  and 

expenditure. 


Part  VIII. — Undertakings  not  specially 
Authorised. 


Sect.  1, — Private  Undertakings  and  Installations. 

1276.  Persons  and  bodies  not  enjoying  special  authority  in  that 
behalf  are,  as  has  been  stated,  prohibited,  subject  to  some  excep- 
tions, from  commencing  to  supply  or  distribute  electricity  within 
the  area  of  supply  of  undertakers  duly  authorised  to  supply 
electricity  (a). 

In  other  respects  private  electrical  installations  and  undertakings, 

(l)  See,  e.g.,  1  Edw.  7,  c.  Ixxvii.,  containing  (in  Part  IV.)  clauses  on  all  the 
above-mentioned  subjects. 

(m)  See,  e.g.,  2  Edw.  7,  c.  ccxxxii.,  ss.  42,  59. 

{n)  See,  e.g.,  2  Edw.  7.  c.  ccxli.,  s.  4  ;  9  Edw.  7,  c.  clix.,  s.  85. 

(o)  62  &  63  Vict.  c.  19,  scbedule,  s.  81. 

Ip)  See,  e.g.,  5  Edw.  7,  c.  i.,  s.  107  ;  5  Edw.  7,  c,  Ixiii.,  s.  21. 

(g)  See,  e.g.,  8  Edw.  7,  c.  xx.,  s.  35. 

(r)  See,  e.g.,  3  Edw.  7,  c.  clxxxi,  s.  7. 

(s)  See,  e.g.,  5  Edw.  7,  c.  xliii.,  s.  76 ;  9  Edw.  7,  c.  Ixxxix.,  s.  56, 

[t)  See,  e.g.,  4  Edw.  7,  c.  ccxL,  s.  65. 

(a)  Electric  Lighting  Act,  1909  (9  Edw.  7,  c.  34),  s.  23. 
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that  is  to  say,  electrical  installations  and  undertakings  established 
and  carried  on  by  persons  and  bodies  not  enjoying  statutory 
powers  for  the  purpose,  are  little,  if  at  all,  directly  affected  by  the 
legislation  hitherto  discussed  (b). 

Where,  however,  an  electric  line  or  other  work,  other  than  an 
electric  line  or  work  of  the  Postmaster-General,  or  used  or  to  be 
used  solely  for  telegraphic  purposes,  has  been  (c)  laid  down  or 
erected  in,  over,  along,  across,  or  under  any  street,  for  the  purpose 
of  supplying  electricity,  or  has  been  (c)  laid  down  or  erected  in  any 
other  position  for  such  purpose  in  such  a  manner  as  not  to  be 
entirely  enclosed  within  any  building  or  buildings,  or  where  any 
electric  line  or  work  so  laid  down  or  erected  may  be  used  for  such  pur- 
pose otherwise  than  under  and  subject  to  the  provisions  of  a  licence, 
Order,  or  special  Act  (d),  the  Board  of  Trade  may,  if  they  think  fit 
(except  in  the  case  of  an  electric  line  or  work  laid  down  or  erected 
by  any  body  or  person  for  the  supply  of  electricity  generated  on 
one  part  of  premises  in  their  occupation  to  another  part  of  those 
premises),  by  due  notice  (e)  to  the  body  or  person  owning  or  using 
or  entitled  to  use  the  electric  line  or  work,  require  that  it  shall  be 
continued  and  used  only  in  accordance  with  such  conditions  and 
subject  to  such  regulations  for  the  protection  of  the  public 
safety  and  of  the  electric  lines  and  works  of  the  Postmaster- 
General,  and  of  other  electric  lines  and  works  lawfully  placed  in  any 
position  and  used  for  telegraphic  communication,  as  the  Board 
prescribe;  and  in  case  of  non-compliance  with  those  regulations 
the  Board  may  require  the  removal  of  the  line  or  work  (/). 

The  Board  of  Trade  have  model  regulations  for  application  to 
private  undertakings  under  the  above  powers. 


(b)  See  pp.  660  et  seq.,  ante,  wliere  the  application  of  the  Electric  Lighting  Acts, 
and  of  the  Electric  Lighting  (Clauses)  Act,  1899  (62  &  63  Vict.  c.  19),  is  dis- 
cussed. Though,  except  where  the  prohibition  in  the  Electric  Lighting  Act, 
1909  (9  Edw.  7,  c.  34),  s.  23  (see  p.  563,  ante),  applies,  there  is  nothing  to 
render  such  an  undertaking  unlawful,  the  practical  difiBculties  in  the  way  of 
carrying  on  an  undertaking  embracing  the  supply  of  electricity  to  any  con- 
siderable body  of  consumers  without  statutory  powers,  particularly  in  regard  to 
interference  with  roads  for  the  purpose  of  the  provision  and  maintenance 
of  distributing  plant,  are  great.  And  such  undertakings  are  not  common. 
As  to  interference  with  roads  without  statutory  powers  in  that  behalf,  see  title 
iSiGHWAYS,  Streets,  and  Bbidgbs.  As  to  defraying  the  cost  of  an  electric 
lighting  installation  on  leasehold  premises  out  of  capital  money,  under  the 
Settled  Land  Act,  1890(53  &  54  Vict.  c.  69),  s.  13  (ii.),  see  Be  Freake's  Settlement, 
Kinnaird  v.  FreaJce,  [1902]  1  Ch.  97  ;  Be  Clarke's  Settlement,  [1902]  2  Oh.  327, 
and  title  Eeal  Property  and  Chattels  Eeal. 

(c)  The  words  in  the  Electric  Lighting  Act,  1888  (51  &  52  Vict.  c._  12),  s.  4, 
are  "  may  have  been,"  indicating  that  the  section  applies  alike  to  existing  and 
future  works. 

(d)  The  words  "otherwise  than  under  and  subject  to  the  provisions  of  a 
licence"  etc.  are  introduced  in  the  section  (ibid.),  as  in  the  text,  so  that  it  is  not 
clear  grammatically  whether  they  are  to  be  read  with  the  whole  of  the  preceding 
language,  or  with  the  immediately  preceding  words  only.  But  the  section  is 
clearly  intended  to  meet  the  case  of  apparatus  not  subject  to  regulation  under  a 
licence.  Order,  or  special  Act  only ;  and  it  is  only  in  the  case  of  such  apparatus 
that  recourse  to  it  is  required 

(e)  The  service  of  notices  under  the  section  is  specially  provided  for  {ibid., 
s.  4  (4)). 

(/)  Ihid.,  s.4(l),  (6). 
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The  Postmaster-General  has  powers  somewhat  similar  to  those 
of  the  Board  of  Trade  above  mentioned  in  the  case  of  an  electric 
line  or  work  used  for  the  supply  of  electricity  so  as  injuriously  to 
affect  any  telegraphic  line  of  the  Postmaster-General  or  the  tele- 
graphic communication  through  any  such  line  ;  but  these  powers  do 
not  apply  to  the  supply  of  electricity  through  any  line  or  work  laid 
down  or  erected  under  and  subject  to  the  provisions  of  a  licence, 
Order  or  special  Act,  or  used  in  accordance  with  conditions  or 
regulations  prescribed  by  the  Board  of  Trade  under  their  above- 
mentioned  powers,  nor  to  an  electric  line  or  work  used  or  to  be 
used  solely  for  telegraphic  purposes  {g). 

Compliance  with  regulations  issued  by  the  Board  of  Trade  or 
Postmaster-General  under  the  powers  above  mentioned  is  secured 
by  penalties ;  and  in  case  of  non-compliance  a  court  of  summary 
jurisdiction  are  empowered  to  direct  and  authorise  the  removal  of 
the  line  or  work  upon  such  terms  as  they  think  fit  (h). 

For  the  purposes  of  the  enactments  above  referred  to,  '*  tele- 
graphic line"  has  the  meaning  assigned  to  it  by  the  Telegraph 
Act,  1878  (i),  and  the  definitions  in  the  Electric  Lighting  Act, 
1882 (/c),  apply,  except  that  "street"  includes  any  square,  court, 
alley,  highway,  lane,  road,  thoroughfare,  or  public  passage  or  place 
whatever  {I). 

1277.  Where  Part  II.  of  the  Public  Health  Acts  Amendment  Act, 
1890  (m),  is  in  force,  the  local  authority  have  powers  for  making 
bye-laws,  with  the  sanction  of  the  Board  of  Trade,  with  regard  to 
posts,  wires,  tubes,  and  other  apparatus  placed  above,  over,  along, 
or  across  streets  for  the  purpose  of  any  telegraph,  telephone,  lighting, 
railway  signalling,  or  other  purpose.  Apparatus  of  railway  and 
canal  companies  fulfilling  certain  conditions  is  not  subject  to  the 
bye-laws ;  and  the  Board  of  Trade  may  temporarily  exempt  other 
apparatus  from  their  operation ;  but  a  court  of  summary  jurisdiction 
are  given  powers  for  dealing  with  apparatus  so  exempted  in  cases  of 
danger  (n). 

Works  of  undertakers  under  the  Electric  Lighting  Acts,  to 
which  the  provisions  of  those  Acts  apply,  are  wholly  exempt  from 
the  operation  of  Part  II.  of  the  Act,  as  also  is  apparatus  of  the 
Postmaster-General  (o). 

1278.  In  London  the  employment  of  overhead  wires  over  and 
near  streets  is  regulated  by  the  London  Overhead  Wires  Act, 

{g)  Electric  Lighting  Act,  1888  (51  &  52  Vict.  c.  12),  s.  4  (2),  (6). 
(A)  lUd.,  s.  4  (3). 

{i)  41  &  42  Vict.  c.  76.   See  title  Telegraphs  and  Telephones. 
[k)  As  to  these  definitions,  see  pp.  547 — 549,  ante. 

(^)  Electric  Lighting  Act,  1888  (51_&  52  Vict.  c.  12),  s.  4  (5).  The  special 
definition  of  "street  "was  necessary  in  consequence  of  the  restriction  of  the 
definition  in  the  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  32,  to 
streets  within  the  area  of  supply  of  undertakers. 

(m)  53  &  54  Vict.  c.  59,  ss.  13 — 15.  As  to  these  sections,  which  were  enacted 
mainly  with  a  view  to  the  control  of  telephone  wires,  see  title  Telegraphs  and 
Telephones.  And  as  to  the  manner  in  which  the  sections  can  be  adopted  or 
otherwise  put  in  force  in  particular  localities,  see  title  Local  Government. 

(w)  Ihid.,  ss.  13,  14. 

(o)  lUd.,  s.  15  (1). 
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1891  (p),  and  the  bye-laws  of  the  London  County  Council  made 
under  that  Act  (q). 

The  Act  defines  the  "  wires  "  to  which  it  applies  as  including  any 
wire,  conductor,  or  cable  and  any  support  or  attachment  thereto, 
any  part  of  which  is  placed  over  any  street  or  part  of  a  street,  or 
placed  or  intended  to  be  placed,  on  or  over  any  building  or  land, 
and  situate  at  any  point  within  fifty  feet  from  any  street,  subject, 
however,  to  an  exception  for  wires  of  railway  companies  (r). 

The  Act  and  the  bye-laws  under  it  do  not  apply  to  undertakers 
acting  under  special  Act,  Provisional  Order,  or  licence  under  the 
Electric  Lighting  Acts,  or  to  their  wires  (s),  nor  to  any  wire  placed 
by  any  person  for  his  private  use  over  land  belonging  to  him  or 
in  his  occupation  which  does  not  extend  over  any  street  and  is  so 
constructed  or  placed  that  neither  the  wire  nor  any  support  thereof 
or  attachment  thereto  would  be  liable  to  fall  into  any  public 
street  (^).    And  there  are  other  exceptions  from  its  operation. 

Sect.  2. — Electric  Lighting  of  Streets  by  Local  Authorities 
under  General  Powers. 

1279.  An  urban  authority,  or  a  rural  authority  invested  with 
urban  powers  in  that  behalf  (a)  may  contract  for  the  supply  of  gas 
or  other  means  of  lighting  the  streets,  markets,  and  public  buildings 
in  their  district,  and  may  provide  lamps,  lamp-posts,  and  other 
materials  for  lighting  the  same  (b).  And  these  powers  clearly 
extend  to  lighting  the  streets  etc.  by  electricity  as  well  as  by  other 
means. 

The  authority  are,  by  virtue  of  these  powers,  entitled  as  against 
the  owner  of  the  soil  to  erect  lamp-posts  in  streets,  and  can  justify 
such  obstruction  to  the  traffic  as  the  lamp-posts  must  cause  (c). 
But  they  are  not  entitled  as  against  the  owner  to  fix  brackets  on  a 
building  abutting  on  a  street  (d),  and  possibly  not  to  fix  a  lamp- 
post in  a  street  in  such  a  way  as  to  interfere  with  the  exercise  of 


(p)  54  &  55  Vict.  c.  Ixxvii.     As  to  the  Act,  which,  like  the  enactments 
mentioned  in  the  preceding  paragraph,  was  passed  primarily  with  a  view  to  the 
control  of  telephone  wires,  see  further  title  Telegraphs  and  Telephones. 
,  {q)  The  bye-laws  at  present  in  force  (1910)  were  approved  by  the  Board  of 
Trade,  29th  July,  1892. 

(r)  Ibid.,  s.  2. 

(s)  Ibid.,  s.  17. 

{t)  Ibid.,  s.  18, 

(a)  As  to  investing  a  rural  authority  with  urban  povs^ers,  see  title  Local 
Government. 

(b)  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  161.  See  further 
title  Highways,  Streets,  and  Bridges.  The  provisions  in  the  Electric  Light- 
ing Act,  1882  (45  &  46  Vict.  c.  56),  s.  3  (3),  and  the  Electric  Lighting  (Clauses) 
Act,  1899  (62  &  63  Vict.  c.  19),  schedule,  ss.  24,  26,  29,  30,  34,  or  their 
equivalent,  with  regard  to  the  supply  of  electricity  to  local  authorities  for 
public  lamps  are  doubtless  enacted  with  reference  to  the  powers  of  local 
authorities  under  s.  161  of  the  Act  of  1875,  and  the  corresponding  powers 
of  metropolitan  local  authorities. 

(c)  See  Chaplin  (W.  H.)  &  Go.,  Ltd.  v.  Westminster  Corporation,  [1901]  2  Oh. 
329. 

{d)  See  Meek  v.  Langdon  (1862),  37  L.  T.  Jo.  181.  Many  local  authorities 
have  special  statutory  powers  for  aflfixing  lamp-brackets  to  buildings. 


Part  VIII. — Undertakings  not  specially  Authorised. 
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the  private  right  of  access  to  the  street  to  which  an  adjoining  owner 
is  entitled  as  distinguished  from  the  public  right  of  passage  (e). 
As  against  the  owner  of  the  soil  they  have  the  right  to  place  posts 
in  and  electric  lighting  wires  along  or  across  streets  vested  in 
them  (/). 

The  powers  of  urban  authorities,  and  of  rural  authorities  invested 
with  the  necessary  urban  powers  (g),  to  cause  works  to  be  executed  in 
streets  not  repairable  by  the  inhabitants  at  large  at  the  cost  of  the 
frontagers  include  power  to  require  the  provision  of  means  of  lighting 
the  street  (h),  and  doubtless  extend  to  means  for  lighting  the  street 
by  electricity  as  well  as  otherwise. 

1280.  A  parish  council  or  other  authority,  acting  in  a  rural 
parish  or  part  of  a  rural  parish  in  the  execution  of  the  provisions 
of  the  Lighting  and  Watching  Act,  1833  (i),  with  regard  to  lighting, 
have  power  to  cause  lamp-irons  or  lamp-posts  to  be  put  up  or  fixed 
upon  or  against  the  walls  or  palisadoes  of  houses,  tenements, 
buildings,  or  inclosures,  or  to  be  put  up  and  erected  otherwise 
within  the  roads,  streets,  and  places  within  the  area  for  which  they 
act ;  to  attach  lamps  to  such  lamp-posts  and  lamp-irons  for  lighting 
such  roads,  streets  and  places ;  and  to  cause  the  same  to  be  lighted 
with  gas,  oil,  or  otherwise  (k).  And  there  seems  to  be  no  reason 
why  the  powers  of  the  Act  should  not  extend  to  lighting  streets  etc. 
with  electricity. 

1281-  Metropolitan  borough  councils  have  powers  for  street  streetlight- 
lighting  (I)  resemblina;  those  of  urban  authorities  under  the  Public  ing  powers  of 

"        ^   ^1  metropolitan 

boroug-h 

(e)  See  Chaplin  {W.  H.)  &  Co.,  Ltd.  v.  Westminster  Corporation,  [1901]  2  Oh.  councils. 
329 ;  but  the  case  was  decided  under  the  Metropolis  Management  Act,  1855 
(18  &  19  Vict.  c.  120),  s.  130,  and  that  Act  contains  nothing  corresponding  with 
the  general  compensation  provisions  in  the  Public  Health  Act,  1875  (38  &  39 
Yict.  c.  55),  s.  308. 

(/)  Fareham  Local  Board  and  Fareham  Electric  Light  Co.  v.  Smith  {IS91)^ 
7  T.  L.  E.  443  ;  Baird  v.  Tunhridge  Wells  Corporation,  [1894]  2  Q.  B.  867,  per 
LiNDLEY,  L.  J.,  at  p.  874  ;  Escott  v.  Newport  Corporation,  [1904]  2  K.  B.  369,  x)er 
Kennedy,  J.,  at  p.  375.    See  further  title  Highways,  Streets,  and  Bridges. 

{g)  As  to  investing  a  rural  authority  with  urban  powers,  see  title  Local 
Government 

{h)  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  150;  Private  Street 
Works  Act,  1892  (55  &  56  Vict.  c.  57).  As  to  tiiis  legislation,  see  title 
Highways,  Streets,  and  Bridges. 

(?)  3  &  4  Will  4,  c.  90.  As  to  the  Act  generally  and  the  extensive  amend- 
ments in  it  effected  by  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73), 
see  title  Highways,  Streets,  and  Bridges. 

{k)  Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90),  s.  45.  The  scope 
of  the  powers  of  street  lighting  conferred  by  the  Act  is  not  clear.  There  are, 
however,  provisions  in  ss.  46  and  47  (enacted  by  way  of  proviso  on  s.  45)  with 
regard  to  the  laying  of  gas  pipes  under  the  powers  of  the  Act,  which  indicate 
that  some  power  in  that  behalf  is  implied  in  s.  45,  and  there  seems  no  good  reason 
why  that  implied  power  should  not  extend  to  the  laying  of  electric  mains  in  the 
street,  at  any  rate  underground.  The  provisions  of  the  Electric  Lighting  (Clauses) 
Act,  1899  (62  &  63  Vict.  c.  19),  as  to  the  supply  of  electricity  to  local  authorities 
for  public  lamps  do  not  extend  to  a  supply  to  an  authority  acting  under  the 
Lighting  and  Watching  Act,  1833  (3  &  4  Will.  4,  c.  90).  But  there  is  no  reason, 
apparently,  why  undertakers  carrying  on  a  statutory  electric  undertaking  should 
not  supply  electricity  to  such  an  authoritv. 

{I)  Metropolis  Management  Act,  1855' (18  &  19  Vict.  c.  120),  s.  130.  See 
title  Highways,  Streets,  and  Bridges. 
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Electric  Lighting  and  Power. 


Sect.  2.  Health  Acts,  but  their  powers  to  cause  streets  to  be  paved  etc.  at  the 

Electric  cost  of  the  frontagers  in  certain  cases  (m)  do  not  extend  to  imposing 

Lighting  of       ti^e  frontagers  the  cost  of  providing  means  of  lighting. 

Streets  etc. 


Part  IX. — Miscellaneous. 

1282.  Elaborate  regulations  {n)  made  by  the  Home  Secretary 
under  s.  79  of  the  Factory  and  Workshop  Act,  1901  (o),  with  the 
object  of  minimising  danger,  apply  to  the  generation,  transporta- 
tion, distribution,  and  use  of  electricity  in  factories  and  workshops 
within  the  meaning  of  that  Act  (other  than  domestic  factories  and 
domestic  workshops  ( j?)  ),  or  in  any  place  to  which  the  provisions  of 
s.  79  are  applied  by  that  Act  {q).  The  observance  of  the  regulations 
is  secured  by  penalties  (?•). 

"  Electrical  stations  " — i.e.,  any  premises,  or  that  part  of  any 
premises,  in  which  electrical  energy  is  generated  or  transformed  for 
the  purpose  of  supply  by  way  of  trade,  or  for  the  lighting  of  any 
street,  public  place,  or  public  building  (s),  or  of  any  hotel  or  of  any 
railway,  mine,  or  other  industrial  undertaking — are  "  non-textile 
factories"  within  the  meaning  of  the  Act  {t). 

1283.  The  electric  lighting  and  heating  arrangements  of  theatres 
and  certain  houses,  rooms,  and  other  places  of  public  resort  in  the 
administrative  county  of  London  are  subject  to  an  elaborate  series 
of  regulations  made  by  the  London  County  Council  (a). 

1284.  The  use  of  electric  light  in  connection  with  cinematograph 
exhibitions  is  controlled  by  regulations  made  by  the  Home  Secre- 
tary (&)  under  the  Cinematograph  Act,  1909  (c). 

{m)  As  to  which,  see  title  Highways,  Streets,  and  Bridges. 

{n)  Contained  in  Orders  dated  December  23rd,  1908,  Stat.  E.  &  O.,  1908, 
Eactory  and  Workshop,  p.  340,  and  July  25th,  1909,  Stat.  E.  &  O.,  1909, 
Factory  and  Workshop. 

(o)  1  Edw.  7,  c.  22,  s.  79.  As  to  this  Act  generally,  see  title  Factories 
AND  Shops. 

Regulations  of  1908,  Exemptions,  No.  7. 

{q)  I.e.,  shortly,  docks,  premises  where  building  operations  involving  the 
use  of  machinery  worked  by  steam,  water,  or  other  mechanical  power  are  being 
carried  on,  and  certain  railway  sidings  used  in  connection  with  factories  and 
workshops  (see  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  ss.  104—106 ; 
and  title  Factories  and  Shops). 

(r)  lUd.,  s.  85  ;  and  see  title  Factories  and  Shops. 

(s)  A  workhouse  is  a  public  building  for  this  purpose  {Mile  End  Union  v. 
Hoare,  [1903]  2  K  B.  483). 

[t)  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  Sched.  VI.  (20). 

(a)  The  regulations,  which  are  dated  March  25th,  1902,  appear  to  be  made 
under  the  Metropolis  Management  and  Building  Acts  Amendment  Act,  1878 
(41  &  42  Vict.  c.  32),  s.  12,  and  to  extend  to  all  premises  as  to  which  the 
London  County  Council  have  power  to  make  regulations  under  that  section. 
See  further  title  Theatres  etc. 

(6)  Dated  18th  February,  1910  (Stat.  R.  &  0.  1910,  No.  189),  repealing 
regiilations  dated  December  20th,  1909  (Stat.  E.  &  0.,  1909,  Cinematograph), 
with  a  saving  as  to  licences  granted  thereunder.    See  title  Theatres  etc. 

(c)  9  Edw.  7,  c.  30. 
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1285.  The  Board  of  Trade  have  powers  enabling  them,  where  a  p^^'^  i^- 
supply  of  electricity  is  authorised  in  any  case  by  licence,  order,  or  Miscel- 
special  Act,  to  relieve  gas  undertakers  in  certain  circumstances  laneous. 
from  obligations  to  supply  gas  in  any  specified  part  of  that  Release  of  gas 

area  (d).  undertakers 

from 

1286.  The  Board  of  Trade  report  their  proceedings  under  the  obligations. 
Electric  Lighting  Acts  annually  (e).  Annual  report 

of  Board  of 
Trade. 

(d)  Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56),  s.  29. 

(e)  Under  ibid.,  s.  30. 


ELEGIT. 

See  Execution. 


ELEMENTARY  EDUCATION. 

See  Education. 


EMBEZZLEMENT. 

See  Criminal  Law  and  Procedure. 


EMBLEMENTS. 

See  Landlord  and  Tenant  ;  Eeal  Property  and  Chattels  Eeal. 


EMBRACERY. 


See  Criminal  Law  and  Procedure. 
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EMIGRANT  AND  EMIGRATION. 

See  Shipping  and  Navigation. 


EMIGRANT  RUNNER. 

See  Shipping  and  Navigation. 


EMPLOYER'S  LIABILITY. 

See  Master  and  Servant. 


ENCROACHMENT. 

See  Commons  and  Eights  of  Common  ;  Highways, 
Streets,  and  Bridges. 


ENFRANCHISEMENT. 

See  Copyholds. 
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ENGINEERS. 

See  BuiLDiKG  Conteacts  ;  Wobk  and  Laboue, 


ENGLISH  INFORMATION. 

See  Ceown  Peactice. 


ENGRAVINGS. 

See  COPYEIGHT. 


ENTAIL. 

See  Descent  and  Disteibution  ;  Eeal  Peopeety 
AND  Chattels  Eeal. 


ENTRY  ON  LAND. 

See  CoMPULSOEY  Puechase  of  Land  etc. 
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EPISCOPAL  VISITATION. 

See  Ecclesiastical  Law. 


EQUITABLE  ASSIGNMENTS. 

See  Choses  in  Action  ;  Mortgage. 


EQUITABLE  DEFENCES. 

See  Equity. 


EQUITABLE  EXECUTION. 

See  Execution. 
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EDUCATION,  1—130 

accidents  to  scholars,  liability  for,  33 
accommodation  in  public  elementary  schools,  10,  24, 25 
accounts  of  district  board,  audit  of,  88 

local  education  authority,  audit  of,  52 
advowsons  of  universities,  93 

age  of  child,  false  representation  aa  to,  by  parent,  liability  for,  64 

proof  of,  in  legal  proceedings,  66 
agent  of  employer,  liability  of,  for  taking  child  into  employment,  64 
ages  within  which  parent  must  have  child  educated,  55 

agriculture,  exemptions  from  school  attendance  for  children  employed  in,  61,  62 
Agriculture  and  Fisheries,  jurisdiction  of  Board  of,  15 
aid  grant,  11,  12,  50 
annual  grant,  49 

annuity  for  certified  teachers,  128,  129 

appeal  against  provision  of  new  public  elementary  school,  26 
scheme  relating  to  mixed  charities,  104 

under  Kndowed  Schools  Acts,  110,  111 
apportionment  of  mixed  charities,  104,  105 

apprenticeship  of  children  in  reformatory  or  industrial  schools,  77 

workhouses,  81,  82 

appropriation  of  land  for  purposes  of  higher  education,  24.    See  also  land. 

money,  annual,  in  aid  of  education,  6 
area  of  various  councils,  measurement  of,  17 
art,  science  and,  acquisition  of  schools  for,  24 

education  in,  6 

attendance  at  public  elementary  school,  duty  to  enforce,  25,  56 
order,  57 

audit  of  accounts  of  district  board,  88 

local  education  authority,  52 
begging,  treatment  of  children  found,  71 
blind  child,  duty  of  parent  of,  to  cause  to  attend  school,  60 

children,  grants  to  schools  for,  by  Board  of  Education,  12 
meaning  of,  41 

period  of  compulsory  education  of,  55 
provision  for,  by  local  education  authority,  41 
special  elementary  education  for,  24, 25.  See  also  defective  children. 
Board  of  Agriculture  and  Fisheries,  jurisdiction  of,  15 
Education,  8 — 14  etc. 

action  by,  on  default  by  local  education  authority,  12 
aid  grant,  12,  50 

appeal  to,  against  provision  of  new  public  elementary  school,  26 

"  Code  "  of,  10,  11 

constitution,  8,  9 

consultative  committee,  8,  9 

education  charities,  jurisdiction  over,  13,  99,  115 

elementary  education,  10 — 12 

fee  grant,  11,  12 

general  functions,  9,  10 

grants  to  special  schools,  12 

higher  education,  10 

inquiry  by  and  report  to,  and  by,  14 

inspection  of  schools  by,  10,  12 

jurisdiction  of,  over  charities,  99,  100,  115 

President  and  officers,  8 

Provisional  Order  by,  for  compulsory  acquisition  of  land,  27 
small  population  grant  by,  11 
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E  DUC  ATION  —continued. 

boarding  institution,  school  in,  may  be  public  elementary,  29 
borough  council,  borrowing  powers  of,  51 

and  urban  district  councils,  appointment  of  managers  by,  34 
borrowing  powers  of  borough  council,  51 

certain  universities,  93 
county  council,  50 
district  board,  88 

local  authority  for  reformatory  and  industrial  schools,  79' 
education  authority,  50,  51 

Bristol  University,  97 

building  grants,  parliamentary,  120 

bursaries,  provision  of,  in  respect  of  elementary  education,  18 
bye-laws  for  area  of  local  education  authority,  13 
limitations  and  conditions  of,  61 

parents  to  cause  the  child  to  attend  school  in  accordance  with,  55 
purpose  of,  59,  60 

respecting  attendance  of  children  at  school,  58 — 62 
Cambridge  University,  91,  92,  93 

government  of,  92,  95 
canal  boats,  residence  and  instruction  of  children  in,  67 
catechism  not  to  be  taught  in  council  school,  23,  34 
cathedral  schools  exempt  from  Endowed  Schools  Acts,  104 
central  authorities,  8 — 15 

authority  for  poor  law  education,  81 

reformatory  or  industrial  schools,  72,  73 
Board  of  Education,  8 — 14.    See  Board  of  Education, 
other  central  authorities,  14,  15 
Welsh  Board,  114 

certificate  as  to  attendance  of  child  at  school,  duty  of  occupier  of  factory  to- 
obtain,  69 

education,  efEect  of,  where  child  employed  in  factory,  69 

necessity  for,  in  certain  cases  of  employment  of 
children,  62,  63 
false,  as  to  child's  age,  penalty  for,  64 
for  teachers,  128,  129 

of  inspector  that  child  has  reached  certain  standard,  efEect  of,  61 
principal  teacher  of  public  elementary  school  as  evidence,  66 
schools  for  defective  children,  conditions  for  grant  of,  44 
reformatory  or  industrial  school  must  obtain,  74 
to  parent  of  children  in  canal  boats,  67 
certified  efficient  school,  meaning  of,  57 

school,  child  of  different  religious  denomination  not  sent  to,  90 
inspection  of,  85 

meaning  of,  and  power  of  guardians  in  respect  of,  84 
charges  in  public  elementary  schools,  30,  31 
charities,  educational.    See  educational  charities. 

Charity  Commissioners,  application  by,  of  certain  non-educational  charities  to 
education,  115 
exercise  of  powers  of,  by  Board  of  Education,  13 
schools,  schoolmasters  as  officers  of,  125,  126 
charter  for  university,  application  for,  92 
"child,"  meaning  of,  in  Factory  and  Workshop  Act,  1901. ..67 
churchwardens,  minister  and,  right  of,  to  hold  land  for  educational  purposes,  119, 120- 
City  of  London  not  local  education  authority,  53 
clothing,  schoolmaster  has  no  implied  authority  to  supply,  123 
"Code"  of  Board  of  Education,  10,  11 
colleges  of  universities,  92 
combination  agreements,  46 
Committee  of  Council  for  Education,  9 
committees,  joint  education,  45 
common  law,  education  at,  4,  122 

compensation  to  officers  of  local  authorities,  jurisdiction  over,  15 
compulsory  acquisition  of  land  for  schoolhouses,  27.    See  land. 

attendance  at  school,  56 
conferences  between  local  education  authorities,  46 
conscience  clause  for  day  and  evening  schools,  23 

scholars  in  scheme  under  Endowed  Schools  Acts,  106,107 
in  certain  schools  imder  Lord  Cranworth's  Act,  116,  117 
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Consolidated  Fund,  grants  in  aid  from,  48,  49 
Consultative  Committee  to  Board  of  Education,  8,  9 
contract  between  parent  and  schoolmaster  122,  123 
contribution  to  maintenance  of  child,  44,  78 

towards  education,  81 — 84 
control  of  secular  instruction,  30,  35,  36 

conversion  of  non-educational  to  educational  charities,  115,  116 
conveyance  of  children  to  school  or  college,  21,  61,  64 
co-ordination  of  all  forms  of  education,  duty  of  council  to  promote,  22 
corporal  punishment  by  schoolmaster,  124 
corporation,  district  board  as,  86 

right  of,  to  hold  land  for  educational  purposes,  119 
universities  as,  90,  91 
council,  county.    See  county  council. 

registration,  127 
councils,  combined  action  by,  45,  46 

with  powers  concurrent  with  local  education  authority,  17,  23 
county  borough  council,  borrowing  powers  of,  51 

functions  and  dutiesof ,  regarding  reformatory  schools,  73, 74 
boroughs,  grants  by,  to  poor  law  authorities,  88 
council,  appointment  of  managers  by,  34 

contributions  by,  to  councils  with  concurrent  powers  46 
functions  and  duties  of,  regarding  reformatory  schools,  73,  74 
grants  by,  to  poor  law  authorities,  88 
loans,  50,  51 

raising  of  rate  by,  47,  48 
Cowper-Temple  clause,  34 

criminal  surroundings,  treatment  of  children  found  in,  71 
damages,  measure  of,  on  removal  of  pupil  without  notice,  123 
day  industrial  schools,  79 — 81 

court's  power  to  send  child  to,  58 
of  religious  observance,  bye-law  must  not  require  attendance  of  child  at  school 
on,  61 

deaf  child,  duty  of  parent  of,  to  cause  to  attend  school,  60 
children,  grants  to  school  for,  by  Board  of  Education,  12 
meaning  of,  41 

period  of  compulsory  education  of,  55 
provision  for,  41 

special  elementary  education  for,  24,  25 
default  by  local  education  authority,  procedure  on,  12 
defective  children,  40 — 45 

blind  and  deaf  children,  42 

certificates  of  schools  for,  condition  for  grant  of,  by  Board  of  Education 
44,  45 

contribution  by  parent  to  expense  of  local  authority,  44 

duty  of  parent  of,  to  cause  to  attend  school,  61 

epileptic  children,  43 

examination  of,  42,  43 

in  general,  40,  41 

meaning  of,  41 

mode  of  ascertaining,  42 

period  of  compulsory  education  of,  55 

religious  instruction,  43 

special  elementary  education  for,  24 
degrees,  power  of  university  to  confer,  91 
delegation  of  management  of  school,  46 

parents'  authority  to  schoolmaster,  123 
power  to  inflict  corporal  punishment  by  schoolmaster,  124 
powers  by  local  education  authority  to  education  committee,  22,  23 
denominational  teaching  in  "provided  "  school,  23,  24 
deserted  children,  guardians  may  send  to  certified  school,  84 
destitute  children,  treatment  of,  71 
detention  of  pupil  by  schoolmaster,  124 

order  for  reformatory  or  industrial  school,  72 
diocesan  inspection,  38 

disablement  allowance  for  certified  teachers,  128,  129 
dismissal  of  schoolmaster  or  teacher,  37,  38,  106,  125,  126 
district  school,  inspection  of,  87 
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Durham  University,  93,  95 

duties  and  liabilities  of  parents  and  employers,  54,  70.     See  parents  etc. ; 

employers  etc. 
duties  of  guardians,  82 — 85 
agreements  between,  82 

blind,  deaf  and  dumb  children,  as  regards,  83 
certified  schools,  powers  in  respect  of,  84,  85 

contributions  towards  public  elementary  and  other  schools  etc.  82,  83 
out-relief,  83 

provision  of  education  in  workhouses,  82 
use  of  district  schools,  83 
dwelling-house,  charge  for  teacher's,  37 
education  authority.    See  local  education  authority. 

committee,  establishment,  constitution,  and  powers  of,  19,  20 

failure  of  local  education  authority  to  make  scheme  for,  13 
legal  proceedings  for  non-attendance  at  school  to  be  by 
direction  of,  65 

Education  Department,  exercise  of  powers  of,  by  Board  of  Education,  13 
educational  charities,  99 — 117 

Board  of  Education,  powers  of,  in  case  of  certain  charities  excluded  from 

Endowed  Schools  Acts,  115 
under  Endowed  Schools  Acts,  99 — 111.  See 
Endowed  Schools  Acts,  etc. 
conscience  clause  in  certain  schools  under  Lord  Cranworth's  Act,  116,  117 
conversion  of  non-educational  charities  into,  115,  116 
grammar  schools,  116 

local  education  authority  as  trustees  for,  21 
reform  of,  5 

Welsh  intermediate  education,  111 — 114.    See  Welsh  intermediate  education. 
"  educational  endowment,"  meaning  of,  101,  102 
efficient  school  recognised,  70 

elementary  education,  distinction  between  higher  and,  17,  18 

duty  of  parent  to  cause  child  to  receive  efficient,  56 — 58 
grants  in  aid  of,  49 
in  workhouses,  82 

jurisdiction  of  Board  of  Education  over,  10 — 12 
local  education  authorities  for,  17 

powers  of  local  education  authority  in  respect  of,  18,  19. 

See  also  public  elementary  schools, 
public.    See  public  elementary  schools, 
emigration  of  children  in  reformatory  or  industrial  schools,  77 
employers,  default  of,  and  agents  and  parents,  in  case  of,  64,  65 
duties  and  liabilities  of,  54,  62 — 65  etc. 
enforcement  of,  64 
in  general,  54,  62 — 64 
legal  proceedings  against,  65,  66 
meaning  of,  in  Factory  and  Workshop  Act,  1901. ..67 
towards  children  in  canal  boats,  67 

factories  and  workshops,  67 — 70 
Endowed  Schools  Acts,  powers  of  Board  of  Education  under,  99 — 111 
apportionment  of  mixed  charities,  104,  105 
charities  to  which  Acts  apply,  101 — 104 
procedure  and  appeals,  109 — 111 
provisions  in  schemes,  105 — 108 
alteration  of,  109 

relating  to  religious  matters,  106 — 108 
endowments,  benefits  of,  to  be  extended  to  girls,  under  Endowed  Schools  Acts,  105 
educational,  meaning  of,  101 
mixed,  104,  105 

of  voluntary  schools,  application  of,  in  certain  cases,  28,  40,  53 
out  of  rates  for  Welsh  intermediate  education,  112 
to  go  in  relief  of  rates  in  certain  cases,  48 
enlargement  of  existing  public  elementary  school,  26 
epileptic  children,  duty  of  parent  of,  to  cause  to  attend  school,  61 
grants  to  school  for,  by  Board  of  Education,  12 
meaning  of,  41 

I  order  requiring,  to  be  sent  to  certified  school,  56,  57 
period  of  compulsory  education  of,  55 
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epileptic  children,  provision  of  education  for,  42 

special  elementary  education  for,  24,  25 
evidence,  on  legal  proceedings  against  parents  and  employers,  66 
examination  of  defective  children,  and  parents'  duties  in  respect  thereof,  42,  See 

also  inspection, 
excuse,  reasonable.    See  reasonable  excuse, 
exemption  from  school  attendance,  61,  63 

expense  of  local  education  authority  in  case  of  defective  children,  parents'  contri- 
bution to,  44 

travelling,  provision  of,  for  children  to  school  in  certain  cases,  21 
expulsion  of  child  from  school,  122,  124 
schoolmaster's  right  to  fees  on,  123 
factories,  education  of  children  employed  in,  54,  67 — 70 
false  representation  as  to  child's  age,  liability  for,  64 
fee  grant  by  Board  of  Education,  11,  12 

charges  in  schools  receiving,  30,  31 
meaning  of,  50 
fees  in  public  elementary  schools,  30,  31 

voluntary  schools,  39 
foundation  managers,  35 

scholars  at  certain  public  schools,  98 
funds  at  disposal  of  local  education  authorities,  47,  51 

girls,  benefit  of  endowments  to  be  extended  to,  under  Endowed  Schools  Acts,  105 
glebe,  grants  out  of,  for  educational  purposes,  119 
grammar  schools,  reform  of,  116 
grant,  fee,  by  Board  of  Education,  11,  12 
grants  in  aid  from  central  authorities,  48 — 50 
councils,  88 
of  building  etc.  120 

day  industrial  schools,  80,  81 

education  generally,  6,  9,  10 

industrial  schools,  77 

poor  law  authorities,  88 

reformatory  and  industrial  schools,  73 

schools  for  defective  children,  12,  50 

Universities,  94 

Welsh  intermediate  education,  113 
grouping  of  schools,  34,  39 
guardian  of  child,  included  in  "  parent,"  55 
guardians,  82 — 85.    See  duties  of  guardians. 
habeas  corpus,  parent's  right  of,  against  schoolmaster,  124 
higher  education,  distinction  between  elementary  and,  17,  18 

duties  of  local  education  authorities  in  respect  of,  22 — 24 

grants  in  aid  of,  48,  49,  50 

jurisdiction  of  Board  of  Education  over,  10 

power  to  supply,  16,  17 

rating  for  purposes  of,  23 
in  London,  53 

history  of  law,  4,  5 

holy  orders,  master  in  endowed  school  not  disqualified  by  not  being  in,  107,  108 
Home  Office,  jurisdiction  of,  15 

Home  Secretary,  grants  in  aid  of  industrial  schools  by,  49 
hostel,  religious  instruction  in,  23 

immoral  surroundings,  treatment  of  children  found  in,  71 
m  loco  parentis,  schoolmaster  stands,  123 
industrial  institutions,  acquisition  of  land  by,  121 

schools,  contributions  of  guardians  towards,  83 

court's  power  to  send  child  to,  58 

grants  in  aid  of,  49 

supervision  of,  15.    See  also  reformatory  and  industrial  schools, 
infant  candidate  for  teaching  profession,  contract  by,  127 

information,  publication  of,  by  Board  of  Education,  as  to  efficient  local  schools,  12 
injunction  against  appointment  or  dismissal  of  schoolmaster,  125,  126 
inquiry  by  Board  of  Education,  before  acquisition  of  land,  27 

mode  of,  14 
inspection  of  "  certified  "  school,  85 

district  school,  87 

public  elementary  school,  12,  30 
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inspection  of  reformatory  and  industrial  school,  72 
secondary  school,  23 
voluntary  school,  38 
inspector,  effect  of  certificate  of,  that  child  has  reached  certain  standard,  61 
joint  accounts  of  education  committees  etc.,  audit  of,  52 
education  committees,  45 

in  Welsh  intermediate  education,  113,  114 
maintenance  of  schools,  46 
officers  of  separate  local  authorities,  46 

land,  acquisition,  appropriation,  or  disposal  of,  for  educational  purposes,  117  

121 

by  district  board,  86 

managers  of  voluntary  school,  40 

technical  and  industrial  institutions']  121 

universities,  92 
for  higher  education,  24 

public  elementary  schools,  26,  27 

reformatory  and  industrial  schools,  74,  79 
grants  under  School  Sites  Acts,  118 — 121 
Leeds  University,  96,  97 

legal  proceedings  against  parents  and  employers,  65,  66 
Liverpool  University,  96 
loans.    See  borrowing  powers, 
local  education  authorities,  15 — 54 

as  trustees  for  educational  charity,  21 

audit  of  accounts  of,  52 

Board  of  Education,  duty  of  authority  to  consult  in  certain  cases,  10 

borrowing  powers,  50,  51 

combined  action  by  councils,  45,  46 

constitution  of,  17 

councils  with  concurrent  powers,  23 

creation  of,  16 

day  industrial  schools,  powers  relating  to,  80 
default  by,  12 

defective  children,  40 — 45.    See  defective  children. 

delegation  of  powers  by,  20 

duties  in  respect  of  higher  education,  22 — 24 

education  committees,  establishment,  constitution,  and  powers  of,  19,  20 
elementary  education,  powers  in  respect  of,  19 

provision  of,  24 — 40.    See  elementary  education, 
funds  at  disposal  of,  47,  51 
grants  to,  48 — 50 

London,  special  provisions  as  to,  52 — 54 
main  powers  and  duties  of,  17 
provision  of  schools  by,  24 
rating  by,  23,  47,  48 

reformatory  and  industrial  schools,  functions  and  duties  of,  relating  to,  73,  74 
religious  instruction  in  schools  maintained  by,  23,  24 
relinquishment  of  powers,  19 
returns  from,  14 

Local  Government  Board  as  central  authority  for  poor  law  education,  81 
jurisdiction  of,  in  general,  14 

over  district  board,  86,  87 

loco  parentis,  schoolmaster  stands  in,  123 
London  County  Council  as  local  education  authority,  52,  53 
special  provisions  as  to,  52 — 54 
University,  95,  96 
maintenance  of  public  elementary  schools,  29 
managers,  general  powers  and  duties  of,  37 — 39 
joint  appointment  of,  46 
of  day  industrial  school,  powers  of,  80 
public  elementary  school,  33,  34 

in  case  of  voluntary  school,  34,  35.    See  also  voluntary  school, 
in  London,  53 
reformatory  and  industrial  schools,  73 
liability  of,  39,  74 
mandamus  on  default  by  local  education  authority,  12 
manor,  grant  of  land  by  lord  of,  for  educational  purposes,  118 
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marine  schools  may  be  maintained,  29 

marriage,  loss  of  disablement  allowance  through,  129 

woman  not  disqualified  by,  for  education  committee,  20 
masters  of  certain  public  schools,  appointment  of,  98.    See  also  teachers, 
meals,  provision  of,  for  public  elementary  schools,  18,  32,  33 
measure  of  damages  on  removal  of  pupil  without  notice,  123 

medical  inspection  in  public  elementary  schools,  and  medical  attendance,  18, 
31,  32 

meeting  of  county  council,  voting  at,  in  respect  of  elementary  education,  19 
metropolis,  poor  law  authorities  in,  88,  89 

metropolitan  borough  council,  not  local  education  authority,  53 
military  service,  employment  in,  of  children  etc.  in  reformatory  or  industria 
schools,  77 

minister  and  churchwardens,  power  of,  to  hold  land  for  educational  purposes,  119 
minor  local  authority,  meaning  and  powers  of,  34 

in  London,  53 
misconduct,  dismissal  of  pupil  for,  124 

loss  of  pension  through,  129 
mixed  charities  or  endowments,  apportionment  of,  104,  105 
Mortmain  Acts.    See  land. 

naval  service,  employment  in,  of  children  etc.  in  reformatory  or  industrial  schools, 
77 

necessity  for  public  elementary  school,  29 

meaning  of  necessity,  26 
new  public  elementary  school,  provision  of,  and  appeal  against,  25,  26 
non-county  boroughs,  powers  of,  for  purposes  of  higher  education,  23 
non-provided  school,  25 
notice  before  removal  of  pupil,  123 
officers,  joint,  of  separate  local  education  authorities,  46 
of  local  education  authority,  appointment  of,  34 
public  elementary  schools,  appointment  of,  20 
■order,  school  attendance,  56,  57 

non-compliance  with,  57,  58 
ordinary,  jurisdiction  of,  to  be  abolished  in  schemes  under  Endowed  Schools  Acts, 
106 

orphan,  guardians  may  send  to  certified  school,  84 
out-relief  by  guardians,  83 
Oxford  University,  government  of,  92,  94 
parents,  canal  boats,  in  case  of  children  in,  67 

contract  between  schoolmaster  and,  122,  123 
contribution  to  expenses  of  day  industrial  school,  81 
defective  children,  44 
medical  treatment,  32 
reformatory  and  industrial  schools,  78 
meals  of  children  in  public  elementary  schools,  33 
defective  children,  in  case  of,  55 
delegation  of  authority  to  schoolmaster,  123 
duties  and  liabilities  of,  54 — 62 
efficient  elementary  education  of  children,  56 — 58 
enforcement  of  duties,  56,  58 

factories  and  workshops,  in  case  of  children  in,  67 — 70 

meaning  of  parent  for  purposes  of,  67 
in  general,  54 — 56 
legal  proceedings  against,  65,  66 
out-relief  to  parents,  83 
payment  of  school  fees  of,  by  guardians,  84 

school  attendance  of  children  in  accordance  with  bye-laws,  58 — 62 
limitations  and  conditions  of  bye-laws,  61 
purposes  of  bye-laws,  59,  60 
parliamentary  grants,  49 

pension  scheme  for  certified  teachers,  127 — 180 

play  centres,  provision  of,  for  public  elementary  schools,  18,  32 

playground  included  in  "  schoolhouse,"  37 

poor  law  authorities,  powers  and  duties  of,  81 — 90 

grants  to,  by  councils,  88 

guardians,  82 — 85.    See  duties  of  guardians. 

in  general,  81 

metropolis,  rules  specially  applicable  to,  88,  89 
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poor  law  authorities,  powers  and  duties  of — continued 
religious  instruction  in  workhouses,  89,  90 
school  board  districts,  85 — 88.    See  school  board  districts, 

poor  law  education,  5 

relief,  defrayment  of,  83 

population,  grants  for  small,  49 

of  borough  or  urban  district,  17 

powers  of  local  education  authorities,  15 — 54 

President  of  Board  of  Education,  8 

Privy  Council,  appeal  to,  in  case  of  certain  schemes,  104,  110 
proceedings,  legal,  against  parents  and  employers,  65,  66 
produce  of  a  rate,  23 

production  of  child,  order  for,  in  certain  cases,  65,  66 

proficiency  certificate,  68 

proof  of  age  of  child  in  legal  proceedings,  66 

"  provided  "  school,  denominational  teaching  in,  24 

provision  of  schools,  24 — 37 

provisional  order  for  compulsory  acquisition  of  land  for  schoolhouses,  27 
public  elementary  schools,  24 — 40 

contributions  towards,  by  guardians,  82 

duty  to  provide  school  accommodation,  10,  25,  26 

fees  and  charges,  30 

grants  in  aid  of,  49 

inspection,  12,  30,  38 

local  education  authorities,  power  of,  in  respect  of,  18, 19.  5ec  local  education 

authorities, 
maintenance,  17,  29 
managers,  34 

in  London,  53 

of  voluntary  schools,  34,  35 
medical  inspection  and  medical  attendance,  31,  32 
provision  of  meals,  32,  33 

schoolhouses,  26—28,  87 
recreation,  provision  for,  32 
regulation,  30 

religious  instruction,  29,  36,  113,  411 
teachers  and  officers,  20,  36,  37,  38 
voluntary  schools.    See  voluntary  schools, 
public  schools,  97 — 99 

exclusion  of  certain  from  Endowed  Schools  Acts,  102 
publication  of  notice  as  to  new  school,  26 

school  attendance  bye-laws,  59 
punishment  by  schoolmaster,  124 
pupil  teachers,  appointment  of,  38 

grants  in  aid  of  institutions  for  instructing,  10 
rates,  certain  endowments  to  go  in  relief  of,  48 

endowments  out  of,  for  Welsh  intermediate  education,  112 
liability  of,  towards  education,  23,  47,  48 

in  London,  53 
liability  of,  towards  reformatory  schools,  78,  79 
meals  in  public  elementary  schools  partly  from,  32,  81 
reasonable  excuse  for  non-compliance  with  school  attendance  order,  57 

parents'  breach  of  bye-law  as  to  children's  school  attend- 
ance, 60 

neglect  to  provide  elementary  instruction,  56 

recognised  efficient  schools,  70 

recreation,  provision  for,  in  public  elementary  schools,  32 
reformatory  and  industrial  schools,  15,  70 — 81 

apprenticeship  and  emigration,  77 

central  authority,  72,  73 

class  of  children  received,  71 

closing  of,  75 

conduct  of,  74 

control  of  children,  75,  76 

day  industrial  schools,  79 — 81 

definitions,  70,  71 

exchange  from,  76 

expenses,  defrayment  of,  77 — 79 
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reformatory  and  industrial  schools — continued 
local  authorities  and  managers,  73,  74 
mode  and  period  of  detention,  72 
parents'  contribution,  78 
placing  inmates  out  on  licence,  76,  77 
religious  instruction,  75 
supervision  of  ex- inmate,  after  detention,  77 
schools,  15 

transfer,  76 
refractory  children,  treatmcLt  of,  71,  72 
Kegistration  Council,  127 
registration  of  teachers,  127 

regulations  as  to  conduct  of  public  elementary  school  to  be  exhibited,  30 
religious  instruction,  bye-law  must  not  prevent  withdrawal  of  child  from,  61 
in  endowed  school,  106 — 108 
public  elementary  school,  34,  36 
reformatory  and  industrial  schools,  75 
schemes  under  Welsh  Intermediate  Education  Act,  113 
school  aided  or  maintained  by  council,  23 
voluntary  schools,  36,  38,  39 
workhouses,  89,  90 
no  grant  for,  11 
of  defective  children,  43 
observance,  bye-law  must  not  require  attendance  of  child  at  school  on  day 
of,  61 

tests  at  universities,  93,  94 

worship  in  endowed  schools,  106 — 108 

no  disqualification  of  masters  etc,  by  reason  of,  in  endowed 
school,  107,  108 
removal  of  pupil,  notice  before,  123 
repair  of  voluntary  school,  37 
report  on  inquiry  by  Board  of  Education,  14 

to  Parliament  by  Board  of  Education,  14 
representation,  false,  as  to  child's  age,  liability  for,  64 
representative  managers,  35 

returns  required  from  local  education  authorities,  14 
Robson's  Act,  59 

room  in  school  house,  fair  wear  and  tear  of,  37 

salaries  of  teachers,  responsibility  for,  36 

scheme,  pension,  for  certified  teachers,  127 — 130 

schemes  for  application  of  endowment  money  in  London,  53,  54 

conversion  of  non-educational  to  educational  charities,  115,  116 
grammar  schools,  116 
education  commmittee,  19,  20,  45 
schemes  under  Endowed  Schools  Act,  100,  104 — 111 
alteration  of,  100 
appeals,  110,  111 
object  of,  100 
procedure,  109 

provisions  relating  to  religious  matters,  106  —108 
scholars,  foundation,  at  certain  public  schools,  98 
scholarship  examination,  liability  of  schoolmaster  on,  123,  124 
scholarships,  provision  of,  in  respect  of  elementary  education,  18 
school  attendance  committees,  16 
order,  56,  57 

non-compliance  with,  57,  58 
board,  creation  of,  15,  16 
constitution,  86 
corporation,  may  sue  as,  86 
expenses  of,  87,  88 
formation,  85,  86 
powers  and  duties,  86,  87 
canteen  committees,  32,  33 
district  boards,  85 

fees,  payment  of,  by  guardians  in  certain  cases,  84 
furniture,  use  of,  and  damage  to,  37,  38 
houses,  provision  of,  26 — 28,  37 
recognised  efficient,  meaning  of,  70 
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School  Sites  Acts,  grants  of  lands  under  118 — 120 

schools,  elementary.    See  elementary  education  ;  public  elementary  schools, 
for  defective  children,  acquisition  etc.  of,  42,  43 
certificate  for,  44,  45 

grants  in  aid  of,  50.    See  also  defective  children, 
industrial.    See  reformatory  and  industrial  schools, 
inspection  of,  by  Board  of  Education,  10 
joint  maintenance  of,  46 
public,  97—99 

exclusion  of  certain,  from  Endowed  Schools  Acts,  102 
reformatory.    See  reformatory  and  industrial  schools, 
secondary,  expenses  of  inspection  of,  23 
voluntary.    See  voluntary  school, 
schoolmasters  and  teachers,  122 — 130 

appointment  etc.  of,  in  public  elementary  school,  20,  38 

voluntary  school,  36,  37 
as  officers  of  charities,  125 — 127 
contract  of,  with  parents,  122,  123 
dismissal  of,  106,  125,  126 

in  voluntary  school,  36,  37 
expulsion  from  school  by,  122,  124 

schoolmaster's  right  to  fees  on,  123 
extent  of  authority  of,  123 
infant,  127 
in  genera],  122 
in  loco  ^x^rcntls,  123 
notice  before  removal  of  pupil,  123 
pension  scheme  for  certified,  127 — 130 
punishment  by,  124 
registration,  127 

scholarship  examination,  liability  on,  123,  124 
science  and  art,  acqilisition  of  schools  for,  24 
education  in,  6 

search  of  building  etc.,  power  of  justice  to  order,  in  certain  cases,  65 
secondary  schools,  expenses  of  inspection  of,  23 

Secretary  of  State  as  central  authority  for  reformatory  and  industrial  schools,  72,  73 

jurisdiction  in  granting  certificates  etc.,  74,  75 
secular  instruction,  control  of,  36 
Sheffield  University,  97 

sickness  of  child  as  excuse  for  default  of  parent,  56,  60 
"  small  population  grant,"  11,  49 

special  grant  by  Board  of  Education  in  certain  districts,  11 

Sunday  school,  attendance  at  etc.,  not  to  be  required  as  condition  of  education, 
23,  29 

superannuation  allowance  for  certified  teachers,  128,  129 

officers  of  reformatory  and  industrial  schools,  75 
of  elementary  school  teachers,  jurisdiction  over,  15 
officers  of  district  boards,  87 
teachers,  122 — 130.    See  schoolmasters  and  teachers, 
technical  institutions,  acquisition  of  land  by,  121 
time  table  in  public  elementary  school,  30 
training  colleges,  grants  in  aid  of,  10 

ships,  provision  of,  89 
transfer  of  voluntary  school  to  local  education  authority,  28 
travelling  expenses  to  school,  provision  of,  in  certain  cases,  21 
Treasury,  grants  in  aid  by,  48 

jurisdiction  of,  15 
trustees  for  educational  charity,  local  education  authority  as,  21 
universities,  90 — 97 
advowsons,  93 

application  for  charter  for,  92 
colleges  of,  92 
constitution,  91 
degrees  conferred  by,  91 
land,  acquisition  etc.  of,  92,  93 
parliamentary  representatives,  94,  95,  96 
religious  tests,  93,  94 
visitors,  92 
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University,  Birmingham,  96 
Bristol,  97 
Cambridge,  95 
Durham,  95 
Leeds,  96,  97 
Liverpool,  96 
meaning  of,  90 
London,  95,  96 
Oxford,  94 
Sheffield,  97 

Victoria,  of  Manchester,  96 
Wales,  96 

urban  district  council,  borrowing  powers  of,  51 

powers  of,  for  purposes  of  higher  education,  23 

when  a  local  education  authority,  17 
use  of  rooms  in  voluntary  school  out  of  school  hours,  37 

vacation  classes  and  schools,  provision  of,  for  public  elementary  schools,  18, 
32 

vehicles,  provision  of,  21 

vested  interests,  certain,  to  be  preserved  in  scheme  under  Endowed  Schools  Acts, 
105,  106 

Victoria  University  of  Manchester,  96 
"  visitors  "  of  Oxford  and  Cambridge,  92 

rights  of,  in  scheme  under  Endowed  Schools  Acts,  106 
voluntary  schools,  34 — 40 

acquisition  of  land  for,  40 

creation  and  meaning  of,  16 

endowment  of,  40 

application  of,  in  London,  53 

fees  in,  39 

inspection  of,  38 

maintenance  and  control,  16,  35 — 38 

managers,  appointment  of,  34,  35 

general  powers  and  duties  of,  37 — 39 

religious  instruction  in,  36,  38 

teachers,  appointment  and  dismissal  of,  36 — 38 

transfer  of,  to  local  education  authority,  28 
voting  at  county  council  meeting  in  respect  of  elementary  education,  19 
Wales,  scheme  for  education  committee  in,  20 

University,  96 
wandering,  treatment  of  children  found,  71 

water  rate,  liability  for,  36  * 
wear  and  tear,  damage  due  to,  37 

Welsh  Central  Board  for  intermediate  education,  functions  of,  114 
intermediate  education.  111 — 114 

endowments  and  public  funds,  112,  113 
nature  and  object.  111,  112 
procedure,  113,  114 
religious  instruction  in  schemes,  113 
schools,  grants  in  aid  of,  48 
"  whisky  money  "  meaning  and  application  of,  49 
in  case  of  Welsh  intermediate  education,  113 
women,  inclusion  of,  on  education  committees,  19 
workhouse,  education  etc.  of  children  in,  81,  82 
religious  instruction  in,  89,  90 
schools,  82 

workshops,  education  of  children  employed  in,  54,  67 — 70 
youthful  offenders,  apprenticeship  and  emigration  of,  77 
commission  of,  to  reformatory,  72 

ELECTIONS,  131— 540 

absence  from  employment,  employer  may  grant,  for  voting,  289 

person  nominated  candidate  in,  265 
account  of  expenses  of  clerk  of  county  council,  246,  247 
overseers,  239,  240 
returning  officer,  333,  334 
town  clerk,  247,  248 
sales  of  copies  of  register,  246 
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ELECTlO'SS—coiitinut'd. 

action  against  election  commissioners,  472 
address,  election,  illegal  payments  for  exhibiting,  294 
adjournment  of  nomination  of  candidate,  277 
poll,  307 

advertisement  hoardings,  illegal  payments  for,  294 
affidavits  in  suppoit  of  withdrawal  of  petition,  432,  433 
age  for  qualification  to  be  on  register,  139 
agency,  proof  of,  at  election  petition,  446,  447 
agent,  election,  appointment  of,  266 — 268 

disqualification  of,  for  voting,  145 
fine  against,  532 
none  in  municipal  elections,  341 
payment  of  election  expenses  to  be  thrcueh,  297,298 
return  by,  as  to  candidate's  expenses,  335 — 337 
for  party  to  election  petition,  privilege  of,  467,  468 
of  candidate  for  chairmanship  i  f  uiban  district  council,  375,  376 
urban  district  councillorship,  364 
agents  other  than  election  agents  at  parliamentary  election,  268 — 273 
canvassers,  272,  273 
unpaid  workers,  269 — 271 
parliamentary,  410 
polling.    See  polling  agent, 
agreement,  illegal,  for  withdrawal  of  petition,  434 
alderman  as  returning  officer  in  municipal  election,  340 
aldermen,  county,  election  of,  361 

in  municipal  corporations,  election  of,  354,  355 
of  City  of  London,  election  of,  394, 395 
prepa]  ation  of  list  of  persons  qualified  to  be,  205 
ahen,  disqualifications  of,  140,  183 
alms,  disqualifications  by  receipt  of,  144,  145,  181,  183 
alphabetical  order  for  burgees  roll,  246 

names  in  register,  242 
amendment  of  municipal  election  petition,  494 

V  parliamentary  election  petition,  413.    See  also  petitions. 

Appeal,  Court  of,  fippeal  from  revising  barrister  to,  256 
appeal  from  commissioner  for  municipal  election  petitions,  489 

interlocutory  proceedings  in  municipal  elections,  506 
order  as  to  inspection  of  ballot  papers  etc.  in  municipal  election,  511 
report  of  election  commissioners,  469,  470 
appeal  from  revising  barrister,  248 — 257 

altering  register  after,  257 
consolidation  of  appeals,  251 — 253 

objections  to,  253 
costs  of,  255 
Court  of  Appeal,  to,  256 
fact,  none  on  question  of,  248 
hearing  of,  253,  254 
mandamus,  254,  255 

notice  of  judgment  of  High  Court  cn,  256,  257 
to  respondent,  251 
revising  barrister,  249 
preliminary  ot  jection,  254 
remission  of  case  on,  254 
respondent,  persons  liable  to  be  made,  250 
special  case  stated  in  municipal  election  petition,  512 
on  hearing  of  election  petition,  460 
statement  of  case,  249,  250 
appointment  of  commissioner  for  municipal  elections,  487,  488 
election  commissioners,  463 

judges,  408 
revising  barrister,  217 — 219 
apportionment  of  rent  etc.  for  purposes  of  qualification  for  county  franchise,  151 
assignee  of  lease,  qualification  of,  for  county  franchise,  154,  155 
assistants  at  parliamentary  election,  position  of,  268 — 273 
canvassers,  272,  273 
unpaid  workers,  269 — 271 
associations,  political,  agency  of,  272,  273 
asylum,  effect  of  confinement  in,  on  household  franchise,  164 
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attestation  annexed  to  lodger's  claim  to  vote,  207,  208 
Attorney-General,  reports  to  be  laid  before,  462,  469,  519 
auditors,  elective,  in  municipal  corporation,  election  ot,  355,  356 
authorised  excuses  and  exceptions  for  corrupt  or  illegal  practices,  398 — 408 
cost  of  application  for,  476,  477,  522 
in  municipal  elections,  407,  408,  508 
parliamentary  elections,  398—407 

illegal  payments,  expenses,  or  employment,  399 — 404 
irregularities  as  to  return  and  declaration  of  expenses,  405—407 
payments  after  time  limited,  404 

of  disputed  claim,  or  claim  sent  to  candidate,  404,  405 
treating,  undue  influence,  or  illegal  practice,  398,  399 
object  and  effect  of,  398 
avoidance  of  election.    See  void  election, 
baiting  horses,  payments  for,  for  conveyance  to  poll,  29 i 
ballot-boxes,  construction  of,  316 
opening  of,  326 

provision  of,  at  election  of  rural  district  councillors,  379,  380 
urban  district  councillors,  372 
in  general,  311 
sealing  and  custody  of,  320 
chairman  of  urban  district  council  cannot  be  elected  by,  375 
criminal  offeuces  relating  to,  534,  535,  538 
"  ballot  paper  account,"  320 
ballot  paper,  wrongful  application  for,  292,  293 

papers,  criminal  offences  connected  with,  530,  531 
disposal  of,  329—331,  350,  351 
formal  requirements  of,  316 
inspection  of,  428,  511 

omission  of  withdrawn  candidate's  name  from,  312,  313 
rejected,  328,  329 

inspectioa  of,  330 
sealing  of,  after  counting,  329 

during  interval  of  counting,  326.  327 
spoilt,  319,  320 

striking  off  of  votes  improperly  recorded  on,  458 
poll  for  urban  district  councillors  hy,  368 
secrecy  of,  318,  534 
voting  by,  in  City  of  London,  394 
bands  of  music,  illegal  payment  for,  at  election,  301 
banners,  illegal  payment  for,  at  election,  301,  347 
barrister  at  hearing  of  election  petition,  442,  443  • 

corrupt  practice  by,  471,  485,  525 
barristers,  revising.    See  revising  barristers.    See  also  counsel, 
bedesmen,  qualification  of,  for  county  franchise,  149 
beginning  of  candidature  for  Parliament,  265,  266 

election,  time  of,  263,  264 
bill,  election,  failure  to  publish  name  of  printer  and  publisher  on,  296,  297 
illegal  payments  for  exhibiting,  294 
municipal  election,  name  of  printer  etc.  to  be  on,  318 
blind  voters,  317 

board  of  guardians,  election  of,  192,  389 — 392 
in  metropolis,  397 
election  of  chairman  of,  393 
booths,  polling,  use  of,  310 

borough  councils,  metropolitan,  elections  in,  395 — 397 
elections,  no  sub-agents  in,  267 

occupation  franchise  in,  156  —161.    See  occupation  franchise, 
owners  of  land  in,  not  thereby  qualified  for  county  franchise,  152,  154, 
155 

payment  by,  of  costs  of  municipal  election  petition,  522,  523 
register  for,  139 

reserved  rights  of  franchise  in,  178 — 180 
bribery  as  corrupt  practice,  281 — 293.    See  corrupt  practices  etc. 
misdemeanour,  529 
avoidance  of  election  through,  279 

municipal  election,  in  case  of,  345 
disqualification  of  parish  councillor  by,  387 
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bribery,  effect  of  conviction  of,  on  right  to  vote,  141 
evidence  of,  448 
c  no  relief  to  candidate  in  case  of,  399 

punishment  for,  in  early  days,  135 
striking  ofiE  votes  for,  455,  45(5 
Bristol,  freeholders  and  burgage  tenants  in,  179,  180 
burgage  tenants,  franchise  of,  179,  180 
burgess  roll  in  force  on  day  of  municipal  election,  344 

making  of,  246 
burgesses,  register  of,  244 — 248 
bye-election  for  board  of  guardians,  390 
county  councillor,  357 
urban  district  councillor,  362 
parliamentary,  257 
Cambridge,  qualification  for  burgess  of  borough  of,  188,  189 
University  of,  election  writ  relating  to,  258 
franchise  of,  182 
notice  of  election  for,  262,  263 
candidate,  commencement  of  candidature  of,  in  parliamentary  election,  265,  266 
corruptly  inducing  withdrawal  of,  301,  347 
death  of,  307,  350 

disqualification  of,  483—486,  524,  525 

notice  of,  305,  306 
expenses  of.    See  expenses  etc. 

false  statements  as  to  character  or  conduct  of,  298 — 300,  540 

withdrawal  of  296,  347 
liability  of,  under  "  parliamentary  common  law  of  agency,"  269 — 
272 

nomination  of,  273 — 278.    See  nomination  of  candidate, 
withdrawal  of,  276,  344 

parish  councillorship,  385,  388 
urban  district  councillorship,  366 
canvass,  certain  persons  forbidden  to,  538 
canvassers,  272,  273 
payment  of,  303 
carriage,  illegal  hiring  of,  at  election,  303,  348 

case,  statement  of,  by  revising  barrister,  249,  250.    See  also  special  case, 
casting  vote  at  election  of  aldermen,  355 

chairman  of  urban  district  council,  375 

mayor,  353 

urban  district  councillor,  373 
of  returning  ofiicer,  328 
casual  vacancies  in  parish  council,  382 

urban  district  council,  374.    See  also  bye-election, 
certificate  for  expenses  of  overseers,  240 

town  clerk,  247 

of  chairman  as  to  candidate  for  parish  councillorship,  387,  388 
indemnity  in  municipal  election  petition,  514 

parliamentary  election  petition,  467 
judges  on  hearing  of  election  petition,  460,  461 
naturalisation,  production  of,  on  hearing  of  election  petition,  458 
relieving  officers'  expenses,  revising  barrister  to  make,  241 
cestui  que  trust,  qualification  of,  for  county  franchise,  150 
chairman  of  board  of  guardians,  election  of,  393 
county  council,  election  of,  359,  360 
parish  council,  election  of,  389 
rural  district  council,  election  of,  382 
urban  district  council,  election  of,  375,  376 
chambers,  judge  at,  election  proceedings  before,  423,  428,  435,  436 
character  of  candidate,  false  statements  as  to,  298 — 300,  640 
charity,  colourable,  as  bribery,  287 

Christmas  Day,  candidate  may  not  be  nominated  on,  277 

exclunion  of,  in  calculations  of  time,  262,  414,  427 
City  of  London,  criminal  offences  in,  relating  to  ballot,  535 

elections  in,  394,  395 

municipals  electors  in,  190 

reserved  rights  in,  181 

secondary  of,  duty  of,  202 
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claim  before  revising  barrister,  opposition  to,  229,  230 
proof  in  support  of  objection,  230 — 232 

for  franchise,  proof  of,  228,  229 
claims  of  voters,  notice  of,  205 — 209 
clergy  as  county  aldermen,  361 

qualifications  of,  for  county  franchise,  149,  150 
clerk,  election,  illegal  payment  for,  300 

employment  of,  at  parliamentary  election,  268,  269 

in  municipal  election,  341 

of  county  council,  account,  and  payment  of  expenses  of,  246,  247 

costs  against,  on  appeal  from  revising  barrister,  255 
delivery  by,  of  documents  to  revising  barrister,  219,  221 
precepts  to  overseers,  195 
register,  244 
to,  of  lists  by  revising  barrister,  237,  238 
misfeasance  by,  537 

notice  to,  of  appointment  of  revising  barrister,  219 

judgment  on  appeal  from  revising  barrister, 
256 

preparation  of  register  by,  244,  245 

revising  barrister  may  name  as  respondent  to  appeal, 
250 

supplemental  list  of  voters  by,  243 
Crown,  entries  by,  in  return  book,  333 
misfeasance  by,  537 

no  return  to,  in  case  of  municipal  election,  350 
notice  to,  of  hearing  of  election  petition,  439 
packets  to  be  sent  to,  hy  returning  officer,  329 
penal  action  against,  639 

return  to,  of  elected  member  of  Parliament,  331,  332 
parish  council,  duties  of,  382,  383 
rural  district  council  as  returning  officer,  377 
urban  district  council  as  returning  officer,  362 
cockades,  illegal  payment  for,  at  election,  301,  347 
colourable  charity  as  bribery,  287,  288 
commencement  of  candidature  for  Parliament,  265,  266 
municipal  candidature,  339 
parliamentary  election,  263,  264 
commission  for  examination  of  witness,  430,  431,  511,  512 
commissioner  for  municipal  election  petitions,  486 — 491 
accommodation  for,  and  attendance  on,  489 
adjournment  of  trial  by,  489  . 
appeal  from,  489 
appointment,  487,  488 
criminal  jurisdiction,  537 
death  etc.  of,  488 
inquiries  by,  488,  489 
qualifications,  487 
remuneration,  490,  491 
reservation  of  question  of  law,  489 
staff,  489,  490 
title  of  court,  491 
commissioners,  election,  appointment  of,  138 
committee  room,  illegal  payment  for,  301,  346 

use  of  school,  licensed  premises  etc.,  as,  304 
committee  rooms,  lawful  number  of,  295 

unlawful  use  of,  in  municipal  elections,  348,  349 
committees,  parliamentary,  former  judicial  proceedings  by,  135,  136 
common  councilmen  of  City  of  London,  election  of,  394,  395 
"common  hall"  elections  in,  190,  394,  395 
common  informer,  penal  action  by,  537 

Commons,  House  of,  action  by,  on  report  of  judges  on  election  petition,  463 

member  of,  may  not  be  commissioner  for  municipal  election 
petition,  487 
compartments  of  polling  stations,  310,  315,  372 

conduct  and  management  of  election,  distinct  from  commencement  of,  264 

expenses  coming  within,  297,  298 
of  candidate,  false  statements  as  to,  298—300,  540 
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conduct  of  election.    See  parliamentary  election  etc. ;  municipal  election  etc. 

connivance  of  candidate,  effect  of  absence  of,  398,  399,  407 

consent,  person  nominated  candidate  without,  265 

consolidation  of  appeals  from  revising  barrister,  251 — 253 

constable,  certificate  enabling,  to  vote  at  special  station,  311 

contempt  of  court  at  election  petitions,  488,  514 

contents  of  petition,  414,  415 

contract,  illegal,  relating  to  municipal  election,  345,  346 
to  procure  return  of  member  of  Parliament,  333 
conveyance  of  electors,  illegal  hiring  for,  303 

payment  for,  293,  294,  345,  346 
conveyances,  fraudulent  to  create  votes,  153,  537 
co-owners,  qualification  of,  for  county  franchise,  152 
copies  of  register,  account  of  sales  of,  246 

duties  of  town  clerk  etc.  respecting,  244 
copyholders,  qualification  of,  for  county  franchise,  153,  154 
corporate  office,  meaning  of,  492 

corrections  in  list,  revising  laarrister  to  read  aloud,  237 
corrupt  and  illegal  practices  list,  omissions  from,  216,  217 

removal  of  name  from,  209 
to  be  appended  to  register,  242 
practices  at  parliamentary  election,  281 — 293 
bribery,  281—289 

instances  of,  288,  289 
proof  of,  286—288 
false  statutory  statement,  293 
personation,  292,  293 
treating,  289—291 
undue  influence,  291,  292 
authorised  excuses  for,  398 — 408.    See  authorised  excuses, 
avoidance  of  municipal  election  by,  345 
disqualification  of  candidate  by,  483 — 486 
effect  of  conviction  for,  on  right  to  vote,  141 
inquiry  into,  463.    See  election  commissioners, 
prosecution  for,  before  election  court,  535 — 537 
report  as  to,  461,  462,  518,  519 
corruption  at  elections,  278 — 281.    See  also  corrupt  practices, 
costs  of  appeal  from  revising  barrister,  250,  255 
where  appeals  consolidated,  252,  253 
municipal  election  petition,  520—523 

security  for,  494,  495,  498 
parliamentary  election  petition,  472 — 483 

application  for  relief  in  case  of  illegal  practice,  costs  of,  476,  477 

of  High  Court  principles,  477 
circumstances  to  be  regarded,  472 
Director  of  Public  Pi-osecutions,  costs  of,  475 
disagreement  of  judges  as  to,  474 
discretion  of  court,  477 
election  commissioners,  costs  of,  481 — 483 
general  rule,  472 

grounds  for  special  order,  472 — 474 
non-payment  of,  480 
office  fees,  479 

order  for  payment  by  county,  borough,  or  individual,  474,  475 
payment  out  of  money  deposited,  479,  480 
returning  officer,  costs  of,  476 
security  for,  419 — 422 
taxation  and  recovery,  478 
witnesses,  costs  of,  477,  478 
prosecution  for  personation,  527 
revising  barrister's  jurisdiction  over,  238,  239.    See  also  expenses, 
councillors,  election  of,  339 — 352 

agents,  workers  and  assistants.  341,  342 
bands  of  music,  illegal  payments  for,  347 
corrupt  practices,  345 
county  council,  in  case  of,  356 — 359 
disturbance  at,  349 

expenses,  return  and  declaration  as  to,  351,  352 
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councillors,  election  of — cmtinued. 

false  statement  as  to  withdrawal,  347 

freedom  of,  345 

illegal  employment,  348 

hiring,  348,  349 

payments,  347 

practices,  345,  346,  349 
joint  candidates,  346 
limit  of  expenses,  346,  347 

municipal  borough,  in  case  of,  182 — 190.  iSipe  municipal  borough  etc. 

nomination,  342 — 344 

notice  of,  340 

placards  and  posters,  348 

poll,  349—351 

procuring  improper  votes,  347 

returning  officer,  340 

time  for,  339,  340 

unauthorised  payments,  349 

unlawful  committee  rooms,  348,  349 

wards,  where  borough  has,  339 
preparation  of  list  of  persons  qualified  to  be,  205 
counsel  at  hearing  of  election  petition,  442,  443 

cannot  be  heard  at  revising  barrister's  court,  222.    See  also  barrister, 
counterfoils,  inspection  of,  428,  429,  511 

counties,  notice  in,  to  persons  desiring  to  be  placed  on  register,  199 
occupation  franchise  in,  161,  162 

ownership  franchise  for,  145 — 155.    See  ownership  franchise  etc. 
reserved  rights  of  franchise  in,  177 
"  counting  agents,"  326 

counting  votes  at  election  of  board  of  guardians,  392 

rural  district  councillors,  381 
urban  district  councillors,  373,  374 
in  municipal  election,  351 

parliamentary  election,  326 — 329 
county  aldermen,  election  of,  361 

council,  clerk  of.    See  clerk  of  county  council. 

election  of  chairman  of,  359,  360  ' 

councillors  of,  190,  191,  356—359 
elections,  petition  in  case  of,  499 
court,  taxation  of  returning  officer's  expenses  hy,  334 
electors,  register  of,  244 — 248 

register  for,  139  » 
Court  of  Appeal,  appeal  from  revising  barrister  to,  256' 

revising  barrister,  220 — 223 
coverture,  disqualification  for  municipal  franchise  by,  183 

no  disqualification  for  parochial  franchise  by,  191 
criminal  ofi:ences,  525 — 537 

jurisdiction  of  election  court,  535 — 537 
felonies,  525—528 

indictable  misdemeanours,  528 — 532 
ofEences  summarily  triable,  532 — 535 
criminating  question,  witness  at  election  petition  must  answer,  450,  466,  467 
Crown,  Clerk  of.    See  Clerk  of  Crown. 

employment  in  service  of,  franchise  by  virtue  of  occupation  in,  173 
office,  issue  of  writs  by,  257 

transmission  of  case  to,  on  appeal  from  revising  barrister,  250 
person  holding  office  under,  cannot  be  revising  barrister,  218,  219 
customary  tenants,  qualification  of,  for  county  franchise,  153,  154 
"  dead,"  addition  of,  by  overseers  to  name  on  list  in  certain  cases,  202,  204 
death,  effect  of  sentence  of,  on  right  to  vote,  141 
of  candidate  before  poll,  307 

chairman  of  urban  district  council,  375 
commissioner  for  municipal  election  petitions,  488 
election  agent  or  sub-agent,  267 

commissioner,  464 
member  of  Parliament,  257 

election  petition  after,  418 
municipal  candidate,  350 
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death  of  person  giving  notice  of  objection  to  voter,  effect  of,  216 
petitioner  in  municipal  election  petition,  508 

or  respondent  in  parliamentary  election  petition,  435 
respondent  to  municipal  election  petition,  496,  509 
deaths,  return  of,  to  overseers  of  parish,  198 

deceased  persons,  expunging  of  names  of,  by  revising  barrister,  232 
declaration  as  to  expenses,  ai^thorised  excuses  for  irregularity  in,  405 — 407 

by  municipal  candidate,  351,  352 
parliamentary  candidate,  336 — 338 

failure  to  make,  298 

false,  529 

by  appellant  or  respondent  in  consolidated  appeal  from  revising 
barrister,  252 
person  nominated  candidate  in  his  absence,  265 
of  election  of  parish  councillor,  385,  387 

rural  district  councillor,  381,  382 
urban  district  councillor,  374,  375 
misdescription,  revising  barrister  may  act  on,  226 
parliamentary  candidate,  264 — 266 
residence  in  lodger's  claim  to  vote,  207 
result  of  municipal  election,  351 

parliamentary  election,  331 
secrecy  of  ballot,  318 
denization,  letters  of,  effect  of,  on  right  to  vote,  140 
deposit,  security  by,  for  costs  of  municipal  election  petition,  491 

parliamentary  election  petition,  422 
deputy,  appointment  of,  by  sheriff  as  returning  officer,  258,  259 
chairman  of  London  County  Council,  397 
of  returning  officer,  criminal  offence  by,  530 
returning  officer  for  election  of  county  councillors,  357 

rural  district  councillors,  377,  381 
urban  district  councillors,  363,  373 

revising  barristers,  219 
description,  inaccurate,  in  list  of  voters,  effect  of,  200,  206 

insufficient,  expunging  of  name  by  revising  barrister  for,  233 

of  candidate  in  nomination  paper,  274,  275 
directions  to  voters,  315 

Director  of  Public  Prosecutions,  action  by,  on  report  of  Election  Commissioners, 

471 

costs  of,  475,  521 

prosecution  by,  for  personation,  527,  528 
rights  and  duties  of,  at  election  petition,  442 — 444, 
514,  515 
on  withdrawal  of  election 
petition,  433,  434 
disagreement  of  judges,  effect  of,  on  costs  of  petition,  472 — 474 
discovery  in  election  petition,  no  order  for,  430 
disfranchised  persons,  publication  of  list  of,  196 
disfranchisement  of  borough  or  district,  138 
disputed  claim,  authorised  excuse  for  payment  of,  404 
disqualification  of  municipal  candidate,  524,  525 

parliamentary  candidate,  483 — 486 
dissenting  minister,  qualification  of,  for  county  franchise,  150 
dissolution  of  Parliament  before  hearing  of  election  petition,  effect  of,  422 

while  election  petition  pending,  435,  436 
district  council,  urban.    See  urban  district  council. 

councils,  election  of  councillors  of,  191,  192 
disturbance  at  municipal  election,  349 

public  meeting  during  election,  300 
divided  borough,  returning  officer  for,  259 
"division  registers"  of  county,  245 
documents,  mode  of  publication  of,  199,  200 

production  of,  at  election  petition,  452 
double  entries  on  list,  revising  barrister's  duties  with  regard  to,  234,  235 
method  of  selection,  235,  236 
returns  of  members  of  Parliament,  332,  333,  538,  539 
duress,  corrupt  practice  by  employment  of,  292 
dwelling-houses,  duties  of  overseers  with  respect  to,  196 
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dwelling-houses,  qualification  of  occupiers  of,  163  ef  seq 
election  agent.    See  agent. 

commissioners,  463 — 472 

action  against,  472 

appointment,  138,  463,  464 

costs  of,  481—483 

death  etc.  of  one  of,  464 

meetings,  464,  465 

oath  by,  464 

perjury  before,  467,  468,  471 
persons  eligible,  464 

privilege  of  solicitors  and  agents,  467,  468 
report  by,  468—471 

effect  on  persons  reported,  471 

hearing  of,  and  appeal  by,  person  reported,  469,  470 

laying  of,  before  Parliament,  470 
scope  of  inquiry,  465,  466 
staff  of,  464 

witnesses,  expenses  of,  471 

summoning  of,  questions  to,  and  liability  of,  466 — 468 
court,  criminal  jurisdiction  of,  535 — 537 

for  municipal  election  petitions,  486 
judges,  appointment  of,  408 
petitions.    See  petitions, 
elective  auditors  in  municipal  corporation,  election  of,  355,  356 
electoral  divisions  for  election  of  county  councillors,  358 
eleemosynary  occupation,  effect  of,  on  household  franchise,  166 
employees  in  municipal  election,  341 
employer,  grant  of  leave  of  absence  by,  for  voting,  289 
employment,  colourable,  as  bribery,  287 
illegal.    See  illegal  etc. 

occupation  by  virtue  of,  franchise  by,  172 — 174 
entertainment,  provision  of,  may  be  corrupt  practice,  289,  290 
equitable  interest,  qualification  for  county  franchise  by,  147 
evidence  at  municipal  election  petition,  516,  517 

trial  of  offences  relating  to  ballot  papers  etc.,  531 
documentary,  at  election  petition,  452 
duplicate  of  notice  of  objection  to  voter  as,  215 
election  petition  need  not  state,  415 
of  agency  and  corrupt  practice,  446,  447 

bribery,  286—288 
on  commission  in  election  petition,  430,  431  ^ 
production  of,  before  revising  barrister,  222 
recriminatory,  at  election  petition,  453,  454 
rewards  for,  448 

subsequent  statement  of  agent  not  receivable  as,  against  candidate,  273. 
See  also  proof. 

examination  of  witness  on  commission,  430,  431,  511,  512 

exceptions  for  corrupt  or  illegal  practices,  398 — 408.    See  authorised  excuses  etc. 

excessive  expenditure  of  candidate  as  illegal  practice,  295,  296 

excuses  and  exceptions,  authorised,  for  corrupt  etc.  practices,  398 — 40S.  See 

authorised  excuses  etc. 
execution  for  costs  of  election  petition,  478 
Exeter,  freeholders  and  burgage  tenants  in,  179,  180 
expenses,  false  declaration  of,  as  criminal  offence,  529 

illegal,  authorised  excuses  for,  399 — 404 

legal,  at  election,  examples  of,  302 

of  candidate  for  chairmanship  of  urban  district  council,  375,  376 
mayoralty,  353 
office  of  aldermen,  355 

chairman  of  county  council,  360 
county  alderman,  361 
elective  auditor,  356 
clerk  of  county  council,  account  and  payment  of,  246,  247 

town  clerk,  account  and  payment  of,  247,  248 
conveying  electors  by  sea,  295 
creating  polling  districts  etc. ,  defrayment  of,  309 
"election  court,"  411 
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expenses  of  election  in  City  of  London,  395 

of  urban  district  councillors,  363,  364,  373 
rural  district  councillors,  380 
municipal  election,  346,  347,  350 
overseers,  account  of,  240,  241 

relieving  officers,  certification  of,  by  revising  barristers,  241 
returning  officer,  277,  333 — 335 

not  included  in  maximum  allowed,  295 
witnesses  before  election  commissioners,  471 
personal,  of  candidate,  295,  301 

not  included  in  maximum  allowed,  295 
publication  of  summary  of,  338 
return  of,  failure  to  make,  298,  336 
inspection  of,  338 

irregularity  in,  excuses  for,  405 — 407 
necessity  for,  in  municipal  elections,  351,  352 

parliamentary  elections,  335 — 337 

time  for  payment  of,  298 
travelling,  payment  of,  as  bribery,  288,  289 
See  also  costs, 
fact,  decision  of  revising  barrister  on  question  of,  248 
false  answer  by  A'oter  to  certain  questions  a  criminal  ofEence,  530,  532 
declaration  by  candidate  or  agent,  338,  345,  529 
return  of  member  of  Parliament,  332 

statement  as  to  character  or  conduct  of  candidate,  298 — 300 
withdrawal  of  candidate,  296,  347 
injunction  against,  540 
statutory  statement  as  corrupt  practice,  293 
fee  simple,  qualification  for  county  franchise  by,  146 

tail,  qualification  for  county  franchise  by,  146 
fees  not  to  be  given  or  taken  in  relation  to  election  writ,  260,  261 
felonies,  525—528 
felons,  right  of,  to  vote,  141,  184 

females,  disqualification  of,  for  parliamentary  vote,  140 

qualification  of,  for  mimicipal  franchise,  183 
fines  by  revising  barrister,  239 
for  certain  ofEences,  532,  535 
application  of,  539 
flags,  illegal  payment  for,  at  election,  301,  347 
flats,  household  franchise  by  occupation  of,  168 
forfeiture  of  recognisances  in  municipal  election  petition,  521,  522 
forgery  of  nomination  paper,  532 
form,  non-compliance  with,  by  returning  officer,  261 
franchise  for  election  of  board  of  guardians,  192 

councillors  of  county  council,  190,  191 

municipal  borough,  182 — 190.     See  muni- 
cipal borough  etc. 
parish  and  district  councils,  191,  192 
elections  in  universities,  192,  193 
municipal  elections,  182 — 193 

elections  included  in  municipal  elections,  182 
parliamentary  elections,  139 — 182 
aliens,  140 

alms,  persons  in  receipt  of,  144,  145 
corruption,  persons  convicted  of,  141,  142 
felons,  141 
females,  140 

household  franchise,  163 — 174.    See  household  franchise, 
lodger  franchise,  174—177 
lunatics  and  idiots,  140 

medical  relief,  out  of  {)oor  rate,  persons  receiving,  142 
offenders  against  election  laws,  141 
old-age  pensioners,  143 

ownership  franchise  for  counties,  145 — 155.     See  ownership 

franchise  etc. 
parents  of  children  receiving  public  aid,  143 
parochial  relief,  persons  receiving,  143,  144 
paupers,  142 
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franchise  for  parliamentary  elections — continued. 
peers,  140 

personal  qualifications,  139 

property  qualifications,  145 — 181.    See  ownership;  occupation; 

household ;  lodger  etc. 
registration,  139 

reserved  rights  in  boroughs,  178 — 180 
City  of  London,  181 
counties,  177 
returning  officers  and  election  agents,  145 
universities,  181,  182 
fraud  of  agent,  avoidance  of  election  by,  293 
fraudulent  conveyances  to  create  votes,  1.53,  537 

freedom  of  election,  278 — 281,  345.    See  alio  corrupt  practices  ;  illegal  practices, 
freehold,  qualification  for  county  franchise  by,  145,  146 

in  case  of  clergy,  149,  150 
freeholders  in  certain  towns,  special  franchise  of,  179,  180 

not  of  inheritance,  reserved  rights  of,  in  counties,  177 
Freeman's  Roll,  179 
freemen,  franchise  of,  178,  179 

in  City  of  London,  181 
list  of,  202,  243 

non-resident,  revising  barrister's  duty  in  respect  of,  237 
notice  of  claims  by,  208 

reserved  rights  of,  no  application  to  municipal  franchise,  189 
frivolous  and  vexatious  proceedings  before  revising  barrister,  238,  239 
Grood  Friday,  candidate  may  not  be  nominated  on,  277 

exclusion  of,  in  calculations  of  time,  262,  414,  427 
guardians,  board  of,  election  of,  192,  389 — 392,  397 

chairman  of,  393 

head-money,  report  by  election  commissioners  as  to  payment  by  way  of,  468,  469 
hearing  of  municipal  election  petition,  512 — 518 
contempt  of  court,  514 

Director  of  Public  Prosecutions,  attendance  and  duties  of,  514,  515 

evidence,  516,  517 

formal  objection,  515 

jurisdiction  of  election  court,  515 

notice  of,  513 

order  of  trial,  512 

postponements  and  adjournments,  513 
procedure  and  practice,  516,  517 
recriminatory  case,  516,  517 
reservation  of  question  of  law,  517 
scope  of  inquiry,  517 
scrutiny,  517 
shorthand  writer,  514 
time,  place,  and  mode  of,  513,  515,  516 
witnesses,  513,  514 
hearing  of  parliamentary  election  petition,  437 — 460 
adjournment,  439 
after  expiration  of  rota,  439 
change  of  venue,  438 
conclusiveness  of  register,  455 
contempt  of  court,  440 
counsel,  442,  443 

Director  of  Public  Prosecutions,  rights  and  duties  of,  442,  443 
evidence,  documents  of,  452,  454 

of  agency  and  corrupt  practices,  446,  447 

recriminatory,  453 

rewards  for,  448 
formal  objection,  445 
illness  etc.  of  judge,  440 
limits  of  parties'  duties  at,  443,  444 
order  of  trial,  i37 
procedure,  445 

production  of  documents  and  telegrams,  452 
questions  of  law  and  special  case,  459,  460 
recount,  458,  459 
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hearing  of  parliamentary  election  petition — contlnned. 
scrutiny,  454,  455 
shorthand  writers,  440 
striking  off  votes,  455 — 458 
time  and  place,  438 

notice  of,  438,  439 
witnesses,  examination  etc.  of,  440,  441,  448,  449 
questions  admissible,  449,  450 
respondent  as  witness,  451,  452 
hiring  illegal.    See  illegal  etc. 
hoardings,  advertisement,  illegal  payments  for,  294 
horses,  illegal  hiring  of,  at  election,  303,  348 

stabling  or  baiting  for  conveyance  to  poll,  294 
hospitals,  qualification  of  inmates  of,  for  county  franchise,  148,  149 
House  of  Commons,  action  by,  on  report  of  judges  on  election  petition,  463 

member  of,  may  not  be  commissioner  for  municipal  election 
petition,  487 
household  franchise,  163 — 174 

dwelling-house,  qualification  of  occupier  of,  163 

inhabitancy,  164,  165 

interest  in  qualifying  property,  166 

joint  occupation,  167 

lodgers,  168,  169 

proof  of  tenancy  agreement,  166,  167 
rating,  necessity  of,  for,  170 — 172 
service  franchise,  172 — 174 

rating  in  case  of,  174 
successive  occupation,  165 
identity  of  candidate  in  nomination  paper,  274 

voter  must  be  sufficiently  described  to  establish,  233 
idiot,  disqualification  of,  140 
illegal  agreement  for  withdrawal  of  petition,  434 

payment,  employment  or  hiring  as  criminal  offence,  534 

at  municipal  elections,  345 — 349 

parliamentary  elections,  300 — 304 
authorised  excuses  for,  399 — 404 
evidence  of,  448 
illegal  practice  by,  300 
striking  off  vote  for,  455 — 457 

practices,  293—300 

as  criminal  offence,  530 

at  election  of  urban  district  councillors,  368 

authorised  excuses  for,  398 — 408.    See  authorised  excuses. 

avoidance  of  municipal  election  by,  345 — 349 

by  illegal  payment,  employment  or  hiring,  300 

disqualification  of  parish  councillors  by,  387 

disturbance  of  public  meeting,  300 

effect  of  conviction  for,  on  right  to  vote,  141 

excessive  expenditure,  295,  296 

failure  to  make  return  of  expenses,  298 

false  statement  as  to  character  or  conduct,  288 — 300 
withdrawal  of  candidate,  296 

inducing  prohibited  person  to  vote,  296 

payments  for  advertisement  hoardings,  294 
conveyance  to  poll,  293,  294 
excessive  committee  rooms,  294,  295 
not  within  prescribed  time,  298 
otherwise  tban  through  election  agent,  297,  298 

printing  of  bill  etc.,  without  name  of  printer  and  publisher,  296,  297 

prosecution  for,  before  election  court,  535 — 537 

publication  of  list  of  persons  guilty  of,  196 

report  as  to,  461,  462,  518,  519 

summary  conviction  for,  533,  534 
illiterate  voters,  317 

imprisonment,  effect  of,  on  household  franchise,  164 
inadvertence,  illegal  expenses  or  payments  through,  399,  400 
irregularity  in  return  of  expenses  through,  405 
in  case  of  municipal  election,  407 
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incapable  voters,  317 

incapacitated  persons,  expunging  of  name  of,  by  revising  barrister,  233 
incriminating  question,  witness  at  election  petition  must  answer,  450 

before  election  commissioners  must  answer, 
467 

incumbent,  qualification  of,  for  county  franchise,  149 
indemnity,  certificate  of,  in  municipal  election  petition,  514 

parliamentary  election  petition,  467 
indictable  misdemeanours,  528 — 532 
indictment,  form  of,  for  corrupt  practice,  529 

personation,  528 
influence  undue.    See  undue  influence. 

inhabitant  occupier,  distinction  between  occupier  and,  168,  1G9 
qualification  of,  163  et  seq. 

injunctions,  589,  540 

inquiries  by  commissioner  for  municipal  election  petition,  488,  489 
overseers  before  preparation  of  lists  of  voters,  196 — 199 
into  corrupt  practices,  463.    See  election  commissioners, 
inspection  of  assessment  to  taxes  by  overseers,  198 

ballot  papers  and  other  documents,  351,  428,  429,  511 

rejected  ballot  papers  etc.,  330 
occupiers'  list  of  voters,  203 

overseers'  account  of  expenses  of  registration  duties,  240 

ownership  list  of  voters,  202 

return  of  candidate's  expenses  etc.,  338,  351,  352 

returns  of  deaths  made  to  overseers  of  parish,  198 
interlocutory  proceedings  in  municipal  election  petition,  505 — 512 
appeal  from,  506 
countermanding  trial,  511 
death  of  petitioner,  508 

respondent,  509 
dismissal  of  petition,  508 

examination  of  witness  on  commission,  511,  512 
filing  copies  of  orders  and  particulars,  512 
hearing  of,  505 

inspection  of  ballot  papers  or  counterfoils,  511 
jurisdiction  of  High  Court,  506 
notice  of,  506 

intention  not  to  oppose  petition,  508 
to  admit  and  produce,  511 
particulars,  506,  507 
recount,  512 

recriminatory  case,  particulars  of,  507  ,  * 

relief  against  corrupt  and  illegal  practices,  508 
report  on  withdrawal,  510 
statement  of  case  to  High  Court,  512 
substitution  of  petitioner,  508 — 510 
withdrawal  of  petition,  509,  510 
interlocutory  proceedings  in  parliamentary  election  petition,  422 — 437 
by  whom  tried,  422,  423 
copies  of  orders,  430 
countermanding  notice  of  trial,  436 
death  etc.  of  petitioner  or  respondent,  435 
discovery,  no  jurisdiction  to  order,  430 
dismissal  of  petition,  436 
evidence  on  commission,  430,  431 
in  recriminatory  case,  427 

inspection  of  ballot  papers  and  other  documents,  428,  429 
list  of  votes  objected  to,  delivery  of,  426 
particulars,  423,  424 

amendment  of,  424,  425 
recounts,  427,  428 
service  of  notices,  430 
statement  of  petition  as  special  case,  436 

appeal,  437 
withdrawal  of  petition,  431 — 435 

affidavits  in  support  of,  432,  433 

illegal  agreements  for,  434,  435 
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interlocutory  proceedings  in  parliamentary  election  petition — continued. 
withdrawal  of  petition — co7itinued. 
report  on,  435 

substitution  of  petitioner,  433,  484 
interrogatories,  no  order  for,  in  election  petition,  430 
interruption  at  nomination  of  candidate,  277 
of  poll,  307 

intimidation,  avoidance  of  election  by,  280,  345 

intoxicating  liquor,  use  of  places  for  sale  of,  as  polling  places,  371 

premises  licensed  for,  etc.  as  committee  room,  304,  348 
Ireland,  special  scale  of  expenditure  allowed  at  election  in,  29(5 
irregularity  as  to  return  of  expenses,  authorised  excuses  for,  405 — 407 
Jewish  voters,  317 

joint  municipal  candidates,  limit  of  expenses  of,  346 
occupation,  efEect  of,  on  county  franchise,  162 

household  franchise,  167 
lodger  franchise,  176 
municipal  franchise,  189 
occupation  franchise  in  boroughs,  157 
judge  at  chambers,  election  proceedings  before,  423 
judges,  appointment  of  revising  barristers  by,  218 
election,  appointment  of,  408 

jurisdiction  of,  410,  411 
jury,  person  charged  with  corrupt  practice  may  be  tried  by,  535 
justice  of  peace  guilty  of  corrupt  practice,  471,  485,  525 
metropolitan,  canvassing  by,  538 
offences  triable  before,  533,  534 
land,  meaning  of,  for  purposes  of  occupation  franchise  in  boroughs,  157,  158 
law,  appeal  from  revising  barrister  on  question  of,  248 — 257.   See  appeal  from  etc. 

reservation  of  question  of,  at  election  petition,  459,  489  517 
leaseholders,  qualification  of,  for  county  franchise,  154,  155 
legal  estate,  bare,  no  qualification  for  county  franchise  by,  147 

expenses  at  election,  examples  of,  302 
letters  of  denization,  effect  of,  on  right  to  vote,  140 
licensed  premises,  biiberyor  treating  on,  471,  485,  525 
use  of,  as  committee  room,  304,  348 
polling  place,  371 
life  estate,  qualification  for  county  franchise  by,  146,  147 

facts  constituting  life  estate,  148 
liquor.    See  intoxicating  liquor, 
lists,  destruction  of,  537 

mode  of  publication  of,  199,  200 
of  disfranchised  persons,  publication  of,  196 
parliamentary  election  petitions,  437 
persons  who  have  not  paid  rates,  preparation  of,  197, 198 
voters,  delivery  of,  by  overseers,  217 
objection  to,  209—217 
delivery  of  lists,  217 
form  of  notice,  210,  211,  214 
grounds  of  objection,  213 

lists  of  persons  objected  to  etc.  to  be  made,  216,  217 
objection  to  omission  from  corrupt  etc.  practices  list,  216 
persons  to  whom  notice  given,  210 — 212 
revival  of,  after  objector's  death,  216 
right  to  object,  209,  210 
service  of,  214,  215 
withdrawal  of,  216 
printing  of,  241 — 244 

registration  of.    See  register  of  voters  ;  preparation  of  lists  etc. ; 

revising  barrister, 
supplemental,  243 
to  be  delivered  to  revising  barrister,  221 
transmission  of,  by  revising  barrister,  237,  238 
liverymen,  election  of,  in  common  hall,  394,  395 
franchise  of,  181 
notice  of  claims  by,  208 
preparation  of  list  of,  202 
local  government  election,  prohibited  person  voting  at,  535 
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lodger,  distinction  between  inhabitant  occupier  and,  168,  169 
franchise,  174—177,  189 

notice  of  claim  for,  207,  208,  228,  229 
list,  new,  preparation  of,  204 

old,  preparation  of,  204 
not  a  tenant  for  purpose  of  household  franchise,  165 
London,  administrative  county  of,  register  in,  245 
City  of,  municipal  electors  in,  190 

petition  in  case  of  elections  for,  499,  500 
reserved  rights  in,  181 
county  councillors,  election  of,  397 

criminal  olfences  in,  relating  to  ballot,  535.    See  also  metropolis. 
University  of,  election  writ  relating  to,  258 
franchise  of,  182 
notice  of  election  for,  263 
Lord  Chief  Justice,  appointment  of  revising  barristers  by,  218 
Lord  Mayor  of  London,  election  of,  394 
lunatic,  disqualification  of,  to  vote,  140,  164 
mandamus  against  revising  barrister,  254,  255 
to  enforce  municipal  election,  339 

will  not  lie  in  certain  cases  where  petition  available,  504 
marriage,  disqualification  for  municipal  franchise  by,  183 

no  disqualification  for  parochial  franchise  by,  191 
master  in  Crown  Office,  transmission  of  case  to,  on  appeal  from  revising  barrister, 
250 

of  Supreme  Court,  appointment  and  jurisdiction  of,  409,  410 
mayor  as  returning  officer,  260,  340,  357 

election  of,  352,  353 

Lord  Mayor  of  London,  394 

notice  of  hearing  of  election  petition  to,  438,  439 

penal  action  against,  538 
"mayor's  auditor,"  355 

mayoralty,  payments  and  expenses  of  candidate  for,  353 
medical  relief,  effect  of  receipt  of,  on  franchise,  142,  183,  192 
meeting,  public,  disturbance  at,  during  election,  300 
member  of  Parliament,  certificate  of  return  of,  331 

false  and  double  returns,  332 
death  of,  257 

disabilities  of,  218,  219,  442 
mens  rea,  necessity  for,  in  personation,  292,  293 
messengers,  employment  and  payment  of,  268,  269,  300,  341 
metropolis,  arrangement  of  lists  of  voters  in,  242 
elections  in,  393—397 

boards  of  guardians,  397 
corporation  of  City  of  London,  394,  395 
general  principles,  393,  394 
London  County  Council,  397 
metropolitan  borough  councils,  395 — 397 
municipal  franchise  in,  190 
metropolitan  borough  councils,  election  petition  in  case  of,  500,  501 

elections  in,  395—397 
minister,  dissenting,  qualification  of,  for  county  franchise,  150 
ministers  of  religion  as  county  aldermen,  361 
misconduct  in  polling  station,  321,  534 
misdemeanour,  effect  of,  on  right  to  vote,  141 
misdemeanours,  indictable,  528 — 532 
misdescription  in  list  of  voters,  200,  206,  208,  209 
misfeasance  by  public  officers,  537 
mistake  by  returning  officer,  effect  of,  261 

in  lists  of  voters,  correction  of,  by  revising  barrister,  223 
mortgagee,  qualification  of,  for  county  franchise,  150 
mortgagor,  qualification  of,  for  county  franchise,  150,  151 
municipal  borough,  election  of  councillors  of,  182 — 190 
burgess,  for  municipal  elections,  meaning  of,  182 

personal  qualification  of,  182 — 184 
property  qualifications  of,  184 — 189 
in  the  metropolis,  190 

municipal  elections,  conduct  of,  338 — 398 
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municipal  elections,  conduct  of — continued. 

authorised  excuses  for  corrupt  and  illegal  practices  in,  407,  408 
election  of  aldermen  in  municipal  corporations,  354,  355 
board  of  guardians,  389 — 392 
chairman  of  board  of  guardians,  393 
county  council,  359,  360 
parish  council,  389 
rural  district  council,  382 
urban  district  council,  375,  376 
councillors  in  municipal  corporations,  339 — 352.    See  councillors, 
election  of. 
of  county  council,  356 — 359 

parish  council,  382 — 389.    See  parish  council  etc. 
rural  district  council,  376 — 382.    See  rural  district 
council  etc. 

urban  district  council,  361 — 375.    See  urban  district 
council  etc. 
county  aldermen,  361 

elective  auditors  in  municipal  corporation,  355,  356 
mayor,  352,  353 

elections  in  metropolis,  393 — 397.    See  metropolis,  elections  in. 
university  elections,  non-parliamentary,  398 
municipal  election  list,  499 

meaning  of,  in  special  cases,  499,  502,  503 
elections,  franchise  for,  182 — 193.    See  franchise  etc. 
music,  illegal  payment  for,  at  election,  301,  347 
name  of  printer  etc.  to  be  on  municipal  election  bills,  348 
names  of  voters,  arrangement  and  numbering  of,  237,  242,  243,  245 
double  entry  of,  234—236 
expunging  of,  232,  234,  237 
wrongful  use  of,  292,  293 
naturalisation  certificate,  production  of,  on  hearing  of  election  petition,  458 

effect  of,  on  right  to  vote,  140 
new  lodger  list,  preparation  of,  204 

nomination  of  municipal  candidate  for  board  of  guardians,  391 

rural  district  councillorship,  378,  379 
urban  district  councillorship,  364 — 368 
in  general,  342 — 344 
parliamentary  candidate,  273 — 278 

charges  and  expenses  of  returning  officer,  277 
declaration  of  election  when  no  opposition,  275 
essentials  to  validity  of,  273 — 275 
interruption  at,  277 
nomination  papers,  provision  of,  273 

objections  to,  276 
persons  present  at,  275 

publication  of  name  of  nominated  candidate,  276 
university  elections,  in  case  of,  278 
withdrawal  of  candidate,  276 
paper,  criminal  offences  connected  with,  530 — 532 
for  election  of  parish  councillor,  383,  384 
rural  district  councillor,  378 
urban  district  councillor,  364,  365,  367 
objection  to,  276 

Nonconformist  minister,  qualification  of,  for  county  franchise,  150 
non-resident  freemen,  revising  barrister's  duty  in  respect  of,  237 

list,  preparation  of,  205 
Norwich,  freeholders  and  burgage  tenants  in,  179,  180 
notice  by  overseers  before  preparation  of  lists  of  voters,  196 — 199 
respondent  to  municipal  election  petition,  497 
of  appeal  against  report  of  election  commissioners,  470 
revising  barrister,  249,  251 
claims  of  voters,  205—209,  228 
disqualification  of  candidate,  305,  306 
holding  of  court  by  revising  barrister,  220 
intention  not  to  oppose  election  petition,  effect  of,  416 
interlocutory  proceedings  in  municipal  elections,  506 
judgment  of  court  on  appeal  from  revising  barrister,  256 
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notice  of  meeting  etc.  of  election  commissioners,  465 
municipal  election,  340 
nomination  for  board  of  guardians,  392 

of  rural  district  councillors,  378,  379 
objection  to  lists  of  voters,  209 — 217.    See  lists  of  voters,  objection  to. 
parish  meeting  to  elect  parish  councillors,  383 
parliamentary  election,  261 — 263 
poll  in  municipal  election,  countermanding  of,  350 

parliamentary  election,  30.5 
preliminary  objection  to  appeal  from  revising  barrister,  254 
presentation  of  municipal  election  petition,  498 

parliamentary  election  petition,  418,  419 
proposal  to  expunge  name  by  revising  barrister  in  certain  cases,  234 
result  of  election  of  rural  district  councillors,  381,  382 

urban  district  councillors,  374,  375 
trial  of  municipal  election  petition,  513 

parliamentary  election  petition,  438,  439 
withdrawal  of  candidate  for  post  of  urban  district  councillor,  366 
to  produce  and  admit,  429,  511 
notices,  destruction  of,  537 

mode  of  publication  of,  199,  200 
service  of,  430 

See  also  publication. 
Nottingham,  freeholders  and  burgage  tenants  in,  179,  180 
numbering  of  names  on  register,  242,  243,  245 
oath,  administration  of,  before  revising  barrister,  222,  231 
to  voters,  319,  322 

"  objected,"  addition  of,  by  overseers  to  name  on  list  in  certain  cases,  202,  204 
objection  before  revising  barrister,  costs  of  unreasonable  etc.,  238,  239 

notice  of  etc.,  229,  230 

proof  in  support  of,  230 — 232 
to  entry  of  name  on  list  of  voters,  209 — 217.    See  lists  of  voters 
nomination  papers  for  councillors'  election,  343 
overseers'  account  of  expenses  of  registration  duties,  240 
occupation  by  servant,  effect  of,  152,  153 
franchise,  155 — 162 
boroughs,  158—162 

essential  requirements,  158,  159 

estate,  occupier  must  have  some,  162 

joint  and  successive  occupiers,  159 

meaning  of  "occupy,"  161,  162  • 

"tenement,"  160 
nature  of  qualification,  159 — 161 
value,  mode  of  estimating,  161 
claim  for,  before  revising  barrister,  228,  229 
counties,  156,  157 
occupier,  inhabitant,  distinction  between  lodger  and,  168,  169 

qualification  of,  163  et  scq. 
occupiers  list,  notice  of  claim  in  respect  of,  207 

preparation  of,  203,  204 
office,  franchise  by  occupation  of,  in  borough,  158 

occupation  by  virtue  of,  franchise  by,  172 — 174 
of  election  agent  or  sub-agent,  267,  268 
officer,  presiding.    See  presiding  officers. 

registration,  duty  of,  194 
old-age  pensioners,  right  of,  to  vote,  143 
old  burgess  franchise,  184 — 188 

lodger  list,  preparation  of,  204 
opposition.    See  objection. 

Order  in  Council,  alteration  of  precept  etc.  by,  195 

number  of  revising  barristers  may  be  altered  by,  217 
order  of  candidate,  illegal  practice  contrary  to,  398,  399 
names  in  register,  242 
polling  districts,  243 
"  ordinary  election"  of  board  of  guardians,  390 

urban  district  councillors,  361,  362 
outlaw  cannot  be  registered,  141 

overseers,  attendance  and  duties  of,  before  revising  barrister,  221,  222,  231 
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overseers,  duties  of,  relating  to  election  of  parish  councillors,  382,  383 

payments  of  expenses  of  election  commissioners, 

481—483 
registration,  194,  201—205 

account  and  allocation  of  expenses,  239 — 241 
delivery  of  lists,  217,  221 
notice  of  objection  to  list,  210 
preliminary  inquiries  and  notices,  196 — 199 

misfeasance  by,  537 

notice  to  and  by,  of  result  of  election  of  rural  district  councillors,  382 
revising  barrister  may  name  as  respondents  to  appeal,  250,  252 
summary  jurisdiction  over,  532 
owner  of  dwelling-house,  qualification  of,  163 
ownership  franchise  for  counties,  145 — 155 
by  cestui  que  trust,  150 
clergy,  149,  150 
co-owners,  152 
copyholders,  153,  154 
leaseholders,  154,  155 
mortgagee,  150 
mortgagor,  150,  151 
owners  of  estates  for  life,  146,  147 

facts  constituting  estate  for  life,  148 
freehold  estate  of  inheritance,  145,  146 

in  case  of  clergy,  149, 150 
land  in  boroughs,  152,  153 
rentcharge,  147 
trustee,  150 
fraudulent  conveyances  to  create,  153 
hospitals,  by  inmates  of,  148 

land  in  boroughs,  no  qualification  by,  152,  154,  155 
yearly  value,  mode  of  fixing  for  purposes  of,  150,  1 51 
list,  misdescription  in,  206 

preparation  of,  by  overseers,  201,  202 
Oxford,  city  of,  qualification  for  burgess  of,  188,  189 
University  of,  election  writ  relating  to,  258 
franchise  of,  181,  182 
notice  of  election  for,  262,  263 
parish  council,  election  of  chairman  of,  389 

councillors  of,  382—389 

avoidance  of  election  by  bribery  etc.  387 
casual  vacancies,  382 
chairman's  certificate,  387 

publication  of,  388 
declaration  of  election,  385,  387 
result  of  poll,  389 
electors,  191,  192 
nomination  papers,  383,  384 
order  of  business,  386 
parish  meeting,  383 
poll,  386,  388 
returning  officer,  382,  383 
voting,  385,  386 

withdrawal  of  candidate,  385,  388 
meeting  for  election  of  parish  councillors,  383 
Parliament,  committees  of,  former  judicial  proceedings  by,  135,  136 

member  of,  cannot  be  revising  barrister,  218,  219 
parliamentary  borough,  returning  officer  for,  259 

"  parliamentary  common  law  of  agency,"  candidate's  liability  under,  269 — 272 
parliamentary  election,  conduct  of,  257 — 338 
appointment  of  assistants  etc.,  268 

canvassers,  272,  273 

election  agent,  266,  267 

polling  agents,  clerks  etc.,  268,  269 

sub-agents,  267 

unpaid  workers,  269,  270 
candidates,  264—266 
commencement,  263,  264 
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parliamentary  election,  conduct  of — continued. 

corrupt  practices,  281 — 293.    See  corrupt  practices  etc. 
counting  the  votes,  326 — 329 
declaration  of  result,  331 
disposal  of  ballot  papers,  329 — 331 

expenses  of  candidate,  return  and  declaration  of,  335 — 338 

returning  officer,  333 — 335 
freedom  of,  278 — 281.    See  also  corrupt  practices, 
illegal  hiring,  303,  304 

payments.  300—303 

practices,  293 — 300.    See  illegal  practices, 
nomination,  273 — 278.    See  nomination  etc. 
notice  of  election,  261 — 263 
poll,  305—326.    See  poU. 
return  of  member  elected,  331 — 333 
returning  officer,  258 — 261 
writ,  257 
parochial  electors,  register  of,  246 
franchise,  191,  192 

relief,  effect  of,  on  right  to  vote,  142 — 144,  183 

list  of  persons  receiving,  to  be  ascertained,  198,  199 
particulars  in  municipal  election  petition,  506,  507 

parliamentary  election  petition,  423 — 425 
paupers,  disqualification  of,  for  voting,  142 
payment,  illegal.    See  illegal  payment. 

of  election  expenses,  time  for,  298 

to  be  through  election  agent,  297,  298 
payments  by  candidate  for  mayoralty,  353 

office  of  alderman,  355 

chairman  of  county  council,  360 
county  alderman,  361 
elective  auditor,  356 

peer  as  county  alderman,  361 

disqualification  of,  for  parliamentary  franchise,  140 
qualification  of,  for  municipal  franchise,  183 
penal  actions,  537 — 539 

servitude,  effect  of,  on  franchise,  141 
penalty.    See  punishment, 
pensioners,  old-age,  right  of,  to  franchise,  143 
perjury  at  municipal  election  petition,  514 
incapacity  by  reason  of,  525 
parliamentary  election  petition,  440,  450,  451  • 
incapacity  by  reason  of,  486 
before  election  commissioners,  467,  468,  471 
false  testimony  created,  by  statute,  531 
personal  expenses  of  candidate,  295,  301 

qualifications  for  parliamentary  franchise,  139  et  seq. 
personation  agents,  321 

as  corrupt  practice,  292,  293 
criminal  offence,  525 — 528 
avoidance  of  municipal  election  by,  345 
disqualification  of  parish  councillor  by,  387 
no  relief  to  candidate  in  case  of,  399 
striking  off  vote  for,  455 
petitions  in  municipal  elections,  486 — 525 

commissioner  and  his  j  urisdiction,  486 — 4 9 1 .  See  commissioner  for  municipal  etc. 
costs,  520—523 

death  of  petitioner  or  respondent,  508,  509 
dismissal  of,  508 

disqualification  of  individuals,  524,  525 

hearing,  512 — 518.    See  hearing  of  municipal  election  petition, 
in  general,  138 

interlocutory  proceedings,  505 — 512.    See  interlocutory  proceedings  etc. 
judgment  and  its  effects,  518,  519 
presentation,  491 — 504.    See  presentation  etc. 
recriminatory  case,  507 
withdrawal  of,  509,  510 
fraudulent,  530 
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petitions  in  parliamentary  elections,  408 — 486 
costs,  472 — 483.    See  costs  etc. 
death  of  petitioner  or  respondent,  435 
dismissal  of,  436 

disqualification  of  individuals,  483 — 486 
dissolution  before  hearing,  422,  435,  436 

election  commissioners,  463 — 472.    See  election  commissioners, 
judges,  appointment  of,  408 

expenses  of,  411 

jurisdiction  of,  410,  411 

rules  by,  408,  409 
hearing,  437—460.    See  hearing  etc. 
in  general,  137,  138 

interlocutory  proceedings,  422 — 437.  See  interlocutory  proceedings  etc. 
judgment  and  its  effect,  460 — 463 

action  by  House  of  Commons,  463 

disagreement  of  judges,  460,  461 

liability  of  returning  officer,  463 

report  to  Speaker  and  Attorney-General,  460 — 462 
master  of  Supreme  Court,  appointment  of,  410 

jurisdiction  of,  409,  410 
presentation  of,  411 — 419.    See  presentation  etc. 
registrar,  appointment  and  duties  of,  410 
roll  of  agents,  410 
security  for  costs,  419 — 422 
statement  of  special  case,  436,  459 

appeal  from,  437 
substitution  of  petitioner,  433,  434 

withdrawal  of,  431 — 435.    See  interlocutory  proceedings, 
fraudulent,  530 

pew  rents,  qualification  for  county  franchise  by  receipts  of,  149 
placard,  municipal  election,  name  of  printer  etc.  to  be  on,  348 
place  of  parliamentary  election,  262 

police  constable,  certificate  enabling,  to  vote  at  special  station,  311 
political  associations,  agency  of,  272,  273 
poll  books,  delivery  of,  to  registrar  of  election  court,  439 
illegal  payments  for  conveyance  to,  293,  294 
municipal,  for  election  of  board  of  guardians,  391,  392 
county  councillors,  359 
parish  councillors,  386,  388,  389 
rural  district  councillors,  379,  380 
urban  district  councillors,  368 — 373 
in  general,  349 — 351 
parliamentary,  305—326 
adjournment  of,  307 
ballot-boxes,  311,  316 

paper,  312,  313,  316 
blind  voters  etc.,  317 
day  of,  307 

death  of  candidate  before,  307 

directions  to  voters,  315 

hours  of,  313 

illiterate  voters,  317 

interruption,  307 

Jewish  voters,  317 

misconduct  in  polling  station,  321 

non-compliance  with  rules,  effect  of,  322 

notice  of,  305 

disqualification  of  candidate,  305,  306 
oath  to  voters,  administration  of,  319,  322 
personation  agents,  321 
persons  entitled  to  voting  paper,  313 — 315 
polling  districts,  and  polling  places,  308,  309 
stations,  309,  310 

compartments  of,  310,  315 
voter  to  vote  at  proper,  311,  315 
exception  for  constables,  311 
presiding  oiScer  and  clerks,  316,  321 
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questions  to  voters,  319 

sealing  and  custody  of  ballot-boxes,  320 

secrecy  of  ballot,  318,  319 

spoilt  ballot  papers,  319,  320 

tendered  ballot  papers,  317,  318 

university  elections,  322 — 326 

mode  of  election  and  of  voting,  323 

objections  to  voting  papers,  325 

place  of  election,  323 

time  of  election,  325 

voting  by  proxy,  324,  325 
voting,  317 

polling  agent  at  municipal  election,  341,  372 
parliamentary  election,  268 
illegal  payment  for,  300 
booths,  use  of,  310 
districts,  arrangement  of,  243 

for  election  of  board  of  guardians,  392 

rural  district  councillors,  378,  379 
urban  district  councillors,  369,  370 
parliamentary,  308,  309 
places,  municipal,  340,  371 
parliamentary,  309 
stations,  309,  310 

misconduct  in,  321,  534 
possession,  no  occupation  franchise  by  mere,  159 
post,  service  of  notices  etc.  by,  214,  430 
poster,  election.    See  bill. 

postmaster,  publication  by,  of  notice  of  election,  261 

misfeasance  by,  537 
post  office,  publication  of  documents  in  or  near,  199 
precepts,  meaning  etc.  of,  195,  196 
preparation  of  lists  of  voters,  193 — 217 
freemen,  list  of,  202 

inquiries  and  notices  by  overseers,  preliminary,  196 — 199 

lists  required,  enumeration  of,  200,  201 

necessity  for  registration,  193 

new  lodger  list,  204 

non-resident  list,  205 

notice  of  claims,  205 — 209 

objection,  209 — 217.    See  lists  of  voters,  objection  to. 
occupiers  list,  203,  204 
old  lodger  list,  204 
ovpnership  list,  201,  202 
precepts,  195,  196 

publication  of  notices,  lists,  and  registers,  199,  200 
reserved  rights  list,  203 
presentation  of  petition  in  municipal  election,  491 — 504 
amendment,  494 

City  of  London  elections,  499,  500 
computation  of  time,  504 
county  council  elections,  499 

elections  under  Local  Government  Act,  1894... 503,  504 
form  and  contents  of  petition,  493 
grounds  for,  492,  493 

guardians  of  poor  law  union,  in  case  of,  503 
mandamus,  504 

meanings  of  terms  in  special  cases,  502,  503 
metropolitan  borough  councils,  500,  501 
mode  of,  493 

municipal  election  list,  499 
notice  of  address  of  agent  etc.,  496 
parish  councils,  501,  502 
persons  entitled  to  present,  492,  493 
petition  at  issue,  499 
respondent,  496 
notices  by,  497 
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presentation  of  petition  in  municipal  election — continued. 
security  for  costs,  494,  495 
by  recognisance,  498 
payment  out  of  deposit,  495,  496 
service  of  notices,  496 — 498 
time  for,  493,  494,  499 
urban  and  rural  district  councils,  501,  502 
presentation  of  petition  in  parliamentary  election,  411 — 419 

agent  of  petitioner  or  respondent,  notice  of  appointment  of,  419 

amendment  of  petition,  413 

cases  in  which  allowed,  41 1 

form  of  petition,  415 

mode  of,  412 

notice  of,  418,  419 

address  for  seryice,  415,  416,  418 
persons  who  may  present,  411,  412 
respondent,  416,  417 
time  for,  412—414 
preserved  rights  of  franchise.    See  reserved  rights, 
presiding  officer  at  poll  at  election  of  rural  district  councillors,  379 

urban  district  councillors,  372 
parliamentary  election,  316,  321 
misfeasance  by,  538 
printer  etc.,  name  of,  on  election  bills,  296,  297,  348 
printing  of  register,  241,  242,  245 
privilege  of  election  commissioners,  472 

solicitor  or  agent  for  party  to  election  petition,  467,  468 
witness  at  election  petition  cannot  claim,  450 
production  of  documents  and  telegrams  at  election  petition,  452 
proof  in  support  of  objections  before  revising  barrister,  230 — 232 
of  bribery,  286—288 

notice  of  claim  for  franchise,  228 

tenancy  agreement,  qualifying  for  household  franchise,  166,  167. 
See  also  evidence. 

property  qualification  for  franchise.     See  freehold  ;  occupation  ;  ownership  ; 

lodger  etc. 
prosecution  for  personation,  525 — 528 
protection  of  election  commissioners,  472 
proxy,  voting  by,  at  university  election,  324,  325 
public  elementary  school,  use  of,  as  committee  room,  304 
meeting,  disturbance  at,  during  election,  300 
place,  publication  of  notices  etc.  in,  199 
Public  Prosecutor  and  public  prosecutions.   See  Director  of  Public  Prosecutions, 
publication  of  list  of  disfranchised  persons,  196 
municipal  election  petition,  498 

nominations,  344 
names  and  addresses  of  election  agent  and  sub-agents,  267 

of  nominated  candidate,  276 
notice  of  election,  261 

hearing  of  election  petition,  438,  439 
notices  etc.,  mode  of,  199,  200 
result  of  poll  for  parish  councillor,  389 

urban  district  council  election,  374,  375 
summary  of  candidate's  election  expenses,  338 
See  also  notice, 
publisher,  name  of,  on  election  bills,  296,  297,  348 
punishment  for  corrupt  practice,  529,  535 
illegal  practice,  535 

non-compliance  by  election  agent  with  High  Court's  order,  532 
offences  connected  with  ballot  papers  etc.,  530,  531 
personation,  528 
purchases,  colourable,  as  bribery,  287,  288 
qualifications,  expunging  of  name  for  insufficient,  232 
of  aldermen,  354,  361 
county  councillors,  356 
mayor,  353 

urban  district  councillors,  364 
questions  to  voters,  319,  372 
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quorum  at  election  of  chairman  of  urban  district  council,  375 
rate-book,  mode  of  keeping,  170 

order  of  names  in  register  according  to,  204, 242,  246 
rates,  bribery  by  corrupt  payment  of,  286 

medical  relief  out  of,  effect  of,  on  franchise,  142 

not  "  charges  "  for  purpose  of  assessing  value  of  property  in  certain  cases,  151 
payment  of,  as  condition  of  franchise  as  freeman  or  liveryman  of  City  of 

London,  181 
household  franchise,  163,  165,  170—172 
municipal  franchise,  187,  188 
occupation  franchise,  156,  157,  162 
in  case  of  service  franchise,  174 
preparation  of  list  of  persons  in  default  in  respect  of,  197,  198 
ratification  by  candidate  of  act  of  agent,  271,  273 
receipts  from  sale  of  copies  of  register,  account  of,  246 
recognisance,  security  by,  for  costs  of  municipal  election  petition,  494,  498 

parliamentary  election  petition,  419 — 421 
recognisances,  forfeiture  of,  in  municipal  election  petition,  521,  522 

parliamentary  election  petition,  480 
recorder,  revising  barrister  may  be,  219 
recount  in  municipal  election  petition,  512 

parliamentary  election  petitions,  427,  428,  458,  459 
recriminatory  case  in  municipal  election  petition,  507,  516,  517 

parliamentary  election  petitions,  427,  453,  454 
re-election  of  retiring  urban  district  councillors,  367 
Keform  Act,  1832,  reservation  of  rights  existing  at.    See  reserved  rights, 
refreshments,  provision  of,  may  be  corrupt  practice,  290,  291 

use  of  room  for  sale  of,  as  committee  room,  304,  348 
register  of  voters,  241 — 248 

alteration  of,  after  appeal  from  revising  barrister,  257 

compilation  of,  after  revision,  241 — 244 

conclusiveness  of,  455 

meaning  of,  in  municipal  election,  350 

mode  of  publication  of,  199,  200 

notice  in  counties  to  persons  desiring  to  be  placed  on,  199 
parliamentary  register,  244 

registers  of  county  electors  and  burgesses,  244 — 248 
registrar  for  parliamentary  election  petitions,  410,  439  ■ 

examination  on  commission  before,  430,  431 
of  births  and  deaths,  duties  of,  198 
registration,  account  of  overseers'  expenses  relating  to,  239 — 241 

necessity  for,  139,  193.    See  also  register  of  voters  ;  preparation  of 

lists  ;  revising  barrister, 
officer,  duty  of,  194 
rejected  ballot  papers,  328, 329 

inspection  of,  330 
rejection  of  votes  for  parliamentary  candidate,  327,  328 
relief  against  corrupt  and  illegal  practices.    See  authorised  excuses  etc. 
remitting  case  to  revising  barrister,  254 
rentcharge,  qualification  for  county  franchise  by,  147 
report  by  election  commissioners,  468,  469 
effect  on  persons  reported,  471 
hearing  of,  and  appeal  by,  person  reported,  469,  470 
laying  of,  before  Parliament,  470 
on  municipal  election  petition,  518,  519 
parliamentary  election  petition,  460 — 462 
withdrawal  of  election  petition,  435 
special,  by  election  court,  519 
Representation  of  the  People  Act,  1832.    See  reserved  rights, 
representative.    See  agent. 

reservation  of  question  of  law  in  municipal  election  petition,  489,  512,  517 

parliamentary  election  petition,  459 
reserved  rights,  no  application  to  municipal  franchise,  189 
notice  of  claim  by  person  having,  208 
of  franchise  in  boroughs,  171 — 180 
City  of  London,  181 
counties,  177 
preparation  of  list  of  persons  having,  203 
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residence,  declaration  of,  in  lodger's  claim  to  vote,  207 

for  purposes  of  occupation  franchise  in  boroughs,  156,  157 
respondent  as  witness  at  election  petition,  451,  452 

persons  liable  to  be  made,  to  appeal  from  revising  barrister,  250 

municipal  election  petition,  496,  497 
parliamentary  election  petition,  416,  417 
to  parliamentary  election  petition,  efEect  of  death  of,  435 
result  of  rural  district  council  election,  declaration  of,  381,  382 
urban  district  council  election,  declaration  of,  374,  375 
"return  book,"  331,  333 
return  of  deaths  to  overseers  of  parish,  198 

election  expenses,  authorised  excuses  for  irregularity  in,  405 — 407 
failure  to  make,  298 
of  municipal  candidate,  351 

parliamentary  candidate,  335 — 337 
inspection  and  summary  of,  338 
member  of  Parliament,  331 

false  and  double  returns,  332 
names  of  elected  county  councillors,  359 
returning  officer,  adjournment  of  nomination  by,  277 

poll  by,  307 
as  respondent  to  petition,  417 
casting  vote  of,  328 
charges  and  expenses  of,  277,  338 — 335 

not  included  in  maximum  expenditure  allowed,  295 
costs  of,  476,  521 

disqualification  of,  for  voting,  145 
duties  of,  relating  to  counting  of  votes,  326 — 329 
disposal  of  ballot  papers,  329 
personation,  526,  527 
poll,  307,  315,  316.    See  also  poll, 
polling  stations,  309,  310 
for  and  duties  at  election  of  board  of  guardians,  390,  391 

borough  councillors,  340 
county  councillors,  357 
parish  councillors,  382,  383 
rural  district  councillors,  377,  381 
urban  district  councillors,  362,  365, 
371,  372 

parliamentary  election,  258 — 261 
liability  of,  civil,  312,  335,  463 
criminal,  530,  531 
to  penal  action,  537,  538 
meaning  of,  in  special  cases,  502 
misfeasance  by,  537,  538 
notice  of  poll  by,  305 
provision  of  ballot  boxes  etc.  by,  311 

nomination  papers  by,  273 

revising  barristers,  217—241 

adjournment  of  court  by,  221 

appeals  from,  248 — 257.    See  appeal  from  etc. 

effect  of,  on  order  as  to  costs,  239 
appointment  of,  217 — 219 

notifi(!ation  of,  219 
as  judges  of  fact,  142,  169,  172,  189 
correction  of  mistakes,  223  et  neq. 
corrupt  practices  list,  duty  in  respect  of,  232 
costs,  jurisdiction  over,  238,  239 
deputies  for  and  additions  to,  219 
double  entries,  duties  with  regard  to,  234,  235 

method  of  selection,  235,  236 
expenses,  certificate  by,  for  certain,  239 — 241 
expunging  of  name,  notice  of  proposal  for,  in  certain  cases,  234 
of  deceased  persons  by,  232 
incapacitated  persons  by,  233 
insufficiently  described  persons  by,  233 
qualified  persons  by,  232 

fines  by,  239 
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revising  barristers — continued, 

frivolous  and  vexatious  proceedings  before,  238 
holding  of  court,  220—223 
adjournment,  221 
evidence,  222 

procedure  and  regulations,  222,  223 

time  and  place  of  sittings,  220,  221 
illness  of,  219,  221 
judges  with  power  to  appoint,  218 

lists,  initialling,  signing,  transmission  etc.  of,  by,  237,  238 

to  be  delivered  to,  221 
misfeasance  by,  537,  538 
non-resident  freemen,  duty  in  respect  of,  237 
notice  of  objections,  229,  230 

failure  of  appearance  to  support  objection,  234 
oath,  administration  of,  before,  222,  231 
opposition  to  claim  before,  229 
placing  of  name  in  proper  division  by,  237 
polling  place,  claim  to  vote  at  particular,  236,  237 
proof  in  support  of  objection,  230 — 232 
of  claim,  228,  229 
notice  of  claim,  228 
qualification,  218,  219 
summary  jurisdiction  of,  532 
valuation  of  house  or  tenement  by,  159 

lodgings  by,  175,  176 
variation  in  number  of,  217 
revision  of  lists  of  voters.    See  revising  barristers, 
revocation  of  appointment  of  election  agent  and  sub-agent,  267 
rewards  for  evidence  for  election  petition,  offer  of,  448 
ribbons,  illegal  payment  for,  at  election,  301,  347 
riot  at  nomination  of  candidate,  effect  of,  277 

poll,  307 
roll  of  parliamentary  agents,  410 
rota  of  judges  for  election  petition,  408 

effect  of  expiration  of,  439 
rule  committee  for  parliamentary  election  petitions,  409 

for  mandamus  against  revising  barrister,  254,  255 
rules  for  municipal  election  petitions,  492 

parliamentary  election  petitions,  408,  409 
non-compliance  with,  at  election,  322  ^ 
rural  and  urban  district  councils,  distinction  between,  192 
district  council,  election  of  chairman  of,  382 

councillors  of,  376—382 

combinining  election  of  parish  councillors 

with,  378 
counting  votes,  381 
day  of  election,  377 
declaration  of  result,  381,  382 
method  of  election,  376 
nomination,  378,  879 
poll,  379—381 
polling  districts,  378 
returning  officer,  377 
petition  in  case  of,  501,  502 
sanction  of  candidate,  effect  of  absence  of,  to  certain  acts,  398,  399,  407 
scale  of  expenditure  allowed  at  election,  295,  296 
schoolroom,  use  of,  as  committee  room,  304 

for  purposes  of  poll,  310,  358,  367,  368 
scrutiny  in  municipal  election  petition,  517 

parliamentary  election  petition,  454,  455 
costs  of,  473 
sea,  conveyance  of  electors  by,  294,  295 
sealing  of  ballot-boxes  etc.,  320 

papers  after  counting,  329 

during  interval  of  counting,  326,  327 
secondary,  attendance  of,  at  revising  barrister's  court,  221 
issue  of  precepts  by,  202 
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secondary,  misfeasance  by,  537 

notice  to,  of  claims  by  liverymen,  208 
secrecy  of  ballot,  318,  319 
Secretary  of  State,  copy  of  register  for,  244 
security  for  charges  of  returning  officer,  277 
costs  of  certain  prosecutions,  529 

municipal  election  petition,  494,  495,  501 
parliamentary  election  petition,  419 — 422 
servant,  occupation  by,  152,  153,  159 — 161 
service  franchise,  172 — 174 

no  application  to  municipal  boroughs,  189 
occupation  by,  168 

of  notice  of  objection  to  voter,  214,  215 
notices  etc.  in  election  petition,  430 
sheriff  as  returning  officer  of  county,  258 

notice  of  hearing  of  election  petition  to,  438,  439 
sheriffs,  election  of,  in  City  of  London,  394 

misfeasance  by,  537,  538 
shorthand  writer,  at  examination  on  commission,  431 
municipal  election  petition,  514 
parliamentary  election  petition,  440 
show  of  hands,  election  by,  323,  386 
solicitor,  corrupt  practice  by,  471,  485,  525 

for  party  to  election  petition,  privilege  of,  467,  468 
speaker,  issue  of  warrant  for  bye-election  by,  257 

report  to,  by  judges  after  hearing  of  election  petition,  460 — 462 
special  case,  statement  of,  in  municipal  election  petition,  512 

parliamentary  election  petition,  459 
report  by  election  court,  519 
spoilt  ballot  papers,  319,  320 

stabling  horses,  payments  for,  for  conveyance  to  poll,  294 
staff  of  commissioner  for  municipal  election  petitions,  489,  490 
statement  by  voters  as  evidence,  445 

false,  as  to  character  or  conduct  of  candidate,  298 — 300 
withdrawal  of  candidate,  296,  347 
injunction  against,  540 
statutory,  as  coiTupt  practice,  293 
of  candidate's  expenses  by  election  agent,  335 — 337 
inspection  of,  338 
case  by  revising  barrister,  249,  250 
special  case  in  municipal  election  petition,  512 

parliamentary  election  petition,  459 
statutory  declaration  of  secrecy  of  ballot,  318 

notice  of  appeal  from  revising  barrister,  249 
statement,  false,  a  corrupt  practice,  293 
streets,  arrangement  of  register  according  to,  242 

burgess  roll  according  to,  246 
studio,  franchise  by  occupation  of,  in  borough,  158 
sub-agents,  election,  appointment  of,  267 

fine  against,  532 
sub-lessee,  qualification  of,  for  county  franchise,  155 
successive  occupation,  effect  of,  on  occupation  franchise  in  boroughs,  157 
sufferance,  tenancy  on,  qualification  for  franchise  by,  161,  167 
suffrage.    See  franchise, 
summary  jurisdiction  over  offences,  532 — 535 
summons,  service  of,  in  election  petition,  430 
Sunday,  candidate  may  not  be  nominated  on,  277 

exclusion  of,  in  calculations  of  time,  262,  414,  427 
service  of  notice  of  voter's  claim  on,  205 
supplemental  lists  of  voters,  243 

sureties,  entry  of  recognisance  by,  in  case  of  election  petition,  419,  420 
taxation  of  costs  of  election  petition,  478,  521 
expenses  of  returning  officer,  334 
taxes,  inspection  of  assessments  to,  by  overseers,  198 

payment  of,  as  condition  of  occupation  franchise,  156 
telegrams,  production  of,  at  election  petition,  452 
tenancy  at  will  or  sufferance,  franchise  by,  161,  167 
tenant  in  common,  qualification  of,  for  county  franchise,  1 52 
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tenant  of  dwelling-house,  qualification  of,  163  et  seq. 

"tendered  ballot  paper"  and  "  tendered  votes  list,"  317,  318 

tenement,  meaning  of,  for  purposes  of  occupation  franchise  in  boroughs,  158,  159 

"  ten  pounds  occupation  franchise,"  155,  188,  189 

time,  computation  of,  in  certain  cases,  504 

exclusion  of  Sundays  etc.,  262,  414,  427 
for  payment  of  election  expenses,  298 
of  parliamentary  election,  262 

payments  after  proper,  in  parliamentary  election,  authorised  excuses  for, 
404 

tithe  rentcharge,  qualification  for  county  franchise  by,  147 

title,  court  will  not  decide  questions  of,  in  granting  occupation  franchise,  160 

torches,  illegal  payment  for,  at  election,  301,  347 

town  clerk,  account  by,  of  sales  of  copies  of  register,  246 

attendance  of,  at  revising  barrister's  court,  221 
costs  against,  on  appeal  from  revising  barrister,  255 
delivery  by,  of  abstract  of  claimants  etc.  to  revising  barrister,  219 
list  of  burgesses  to  clerk  of  county  council,  245 
precepts  to  overseers,  195 
register  to  returning  officer,  244 
to,  of  ballot  papers,  350,  351 

lists  by  revising  barrister,  237,  238 
voting  papers,  355 
duties  of,  relating  to  nomination  of  municipal  candidate,  342 — 344 

payment  of  expenses  of  election  commissioners, 
481—483 
expenses  and  payment  of,  247,  248 
list  of  freemen  to  be  added  to  list  of  voters  by,  243 
making  of  burgess  roll  by,  246 
misfeasance  by,  537 
notice  by,  of  municipal  election,  340 

to,  of  appointment  of  revising  barrister,  219 
claim  by  freeman,  208 

judgment  on  appeal  from  revising  barrister,  256 
preparation  by,  of  list  of  freemen,  202 
publication  by,  of  municipal  election  petitions,  493 
return  to,  of  municipal  candidate's  expenses,  351 
revising  barrister  may  name  as  respondent  to  appeal,  250,  252 
hall,  publication  of  notices  etc.  on,  199,  340,  344 
travelling  expenses,  payment  of,  as  bribery,  288,  289 
treason,  conviction  of,  effect  of,  on  right  to  vote,  141 

Treasury,  payment  by,  and  repayment  to,  of  costs  of  Director  of  Public  Prosecutions, 

521 

expenses  of  municipal  election  peti- 
tions, 490,  491,  523 
parliamentary  elec- 
tion petitions,  481 
—483 

treating  as  corrupt  practice,  289 — 291 

authorised  excuse  for,  in  parliamentary  election,  398,  399 

avoidance  of  municipal  election  by,  345 

parliamentary  election  by,  279,  280 

disqualification  of  parish  councillor  by,  387 

striking  off  vote  for,  455,  456 
trial  of  petition.    See  petitions. 

triviality  of  corrupt  or  illegal  practice,  effect  of,  398,  399 
trustee  not  qualified  as  such  for  county  franchise,  150 
under-lessee,  qualification  of,  for  county  franchise,  155 
under-sheriffs,  misfeasance  by,  537,  538 
undue  influence  as  corrupt  practice,  291,  292 

authorised  excuse  for,  in  parliamentary  election,  398,  399 

avoidance  of  municipal  election  by,  345 

instances  of,  279 

striking  off  vote  for,  455,  456 
United  Kingdom,  candidate  out  of,  withdrawal  of,  276 

nomination  as  councillor  of  person  absent  from,  344 
universities,  franchise  for,  181,  182,  192,  193 
university  elections,  custody  etc.  of  voting  papers  used  at,  381 
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university  elections,  direction  of  writ  in,  258 
nomination  at,  278 
non-parliamentary,  192,  193,  398 
notice  of,  262,  263 
poll  at,  322—326.    See  poll, 
unpaid  workers  at  municipal  elections,  341,  342 

parliamentary  elections,  269 — 272 
unreasonable  objections  before  revising  barrister,  costs  of,  238,  239 
urban  and  rural  district  councils,  distinction  between,  192 
district  council,  election  of  chairman  of,  375,  376 

councillors  of,  361—375 
bye-election,  362 
corrupt  and  illegal  practices,  368 
counting  votes,  373,  374 
day  of  election,  363 
declaration  of  result,  374,  375 
electors,  362 
expenses,  363,  364 
freedom  of  election,  368 
nomination,  364 — 368 
notice  of  election,  363 
"  ordinarv  "  election,  361,  362 
poll,  368—373 
returning  officer,  362,  363 
workers  and  agents,  364 
petition  in  case  of,  501,  502 
vacancies,  casual.    See  casual  vacancies  ;  bye-election, 
value  of  lodgings,  mode  of  estimating,  175,  176 
premises,  mode  of  estimating,  159 
yearly,  mode  of  estimating  for  purposes  of  county  franchise,  150,  151 
vexatious  proceedings  before  revising  barrister,  238,  239 
vice-chairman  of  county  council,  360 

rural  district  council,  382 
urban  district  council,  376 
vice-chancellor  of  certain  universities,  election  writ  to  be  directed  to,  258 
void  ballot  paper,  313 
contracts,  333 

election  through  bribery,  286 

corrupt  or  illegal  practices,  483,  484,  524,  525 
corruption,  279,  345 
equality  of  votes,  455 
fraud  of  agent,  293 
illegal  issue  of  writ,  257 
incorrect  ballot  paper,  312,  313 
intimidation,  280 
irregularities,  322 

wrong  person  acting  as  returning  officer,  260 
vote,  evidence  of,  at  election  petition,  454 

witness  not  compelled  to  disclose  his  own,  449,  450 
voters,  administration  of  oath  to,  319,  322 

arrangement  of  names  of,  in  register,  242 
directions  to,  315 

false  answer  by,  to  certain  questions  a  criminal  offence,  530,  532 
incapable,  317 

lists  of,  mode  of  printing,  243,  244 

preparation  of.    See  preparation  etc. 
meaning  of,  in  special  cases,  502,  503 
notice  of  claims  of,  205 — 209 
questions  to,  319 

registration  of.    See  register  of  voters  ;  preparation  of  lists  etc. ;  revising 

barristers, 
statements  by,  as  evidence,  445 
supplemental  lists  of,  243 
votes  by  paid  electors  as  criminal  offence,  530 

counting  of,  at  election  of  board  of  guardians,  392 

rural  district  council,  381 
urban  district  council,  373,  374 
parliamentary  election,  326 — 329 
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votes,  objections  to,  426,  454,  506,  507 

procuring  of  improper,  in  municipal  election,  347 

recount  of,  427,  428,  458,  459 

rejection  of,  for  parliamentary  candidate,  327,  328 

scrutiny  of,  454,  455 

striking  off,  on  petition,  455 — 458 
See  also  poll ;  franchise, 
vouchers  for  expenses,  334,  351 
wager  on  result  of  election,  289 
ward  roll  in  force  on  day  of  municipal  election,  344 
wardmotes,  electors  of  persons  elected  in,  190 
wards,  electors  for  guardians  of,  192 

separate  election  of  councillors  for  separate,  339 
warrant,  issue  of,  by  election  court,  536 
wife  of  candidate  may  be  agent,  271 

withdrawal  of  candidate  for  parish  councillorship,  385,  388 

urban  district  councillorship,  366 
municipal  candidate,  344,  388 

corruptly  procuring,  347 
false  statement  as  to,  347 
election  petition,  509,  510 
fraudulent,  530 
notice  of  objection  to  voter,  216 
parliamentary  election  petition,  431 — 433 
fraudulent,  530 
candidate,  265,  276 

corruptly  procuring,  301 
false  statement  as  to,  296 
witnesses  at  hearing  of  municipal  election  petition,  513,  514 

parliamentary  election  petition,  440,  441,  448,  449 
questions  admissible,  449,  450 
respondent  as  witness,  451,  452 
before  election  commissioners,  466,  467 
costs  of,  at  municipal  election  petition,  520,  523 

parliamentary  election  petition,  477,  478 
examination  of,  on  commission,  511,  512 
woman  as  mayor,  353 

women,  disqualification  of,  for  parliamentary  franchise,  140 

qualification  of,  for  municipal  franchise,  183 
workers  at  municipal  elections,  341,  342,  348 

parliamentary  elections,  268 — 273  ♦ 
canvassers,  272,  273 
unpaid  workers,  269 — 271 
writ,  election,  offences  in  connection  with,  531,  538 

issue  of,  in  parliamentary  election,  257 
yearly  value,  mode  of,  estimating,  for  purposes  of  county  franchise,  150,  151 


ELECTEIC  LIGHTING  AND  POWER,  541—645 

abatement  of  defects  in  undertakers'  works,  602,  603 
accidental  damage  to  works  of  undertakers,  613 
accidents,  liability  of  undertakers  for,  565 

notice  of,  by  undertakers,  615 
accounts  by  undertakers,  604,  605 

of  local  authorities,  audit  of,  554 
acquisition  of  land,  568—570 

by  "  power  companies,"  629 
for  generating  station,  557 
undertaking  by  local  authority,  600 — 602 
on  revocation  of  special  order,  603,  604 
amalgamation  of  undertakings,  effect  of,  on  purchase  by  local  authority,  602 
apparatus,  improper  condition  of,  591 

property  in,  on  consumer's  premises,  614 
supply  of,  to  premises  in  London,  624 
testing  of,  606 
appeal  to  Board  of  Trade  by  "  power  companies,"  631 

from  requisition  as  to  distributing  mains,  587,  588 
application  of  penalties,  611 
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arbitration,  determination  by,  of  disputes  as  to  compensation  for  damage  by 

undertakers,  561 
cost  of  removal  of  works  and 

reinstatement  of  street,  604 
exercise  of  certain  powers  by 

undertakers,  578,  580—582 
price  of  compulsory  purchase, 

600,  637 
testing  stations,  606 
use  and  control  of  electricity  by 

consumer,  590 — 592 

arbitrator,  appointment  and  expenses  of,  615 
area  of  supply,  566,  567 
definitions  of,  550,  552 
audit  of  accounts  of  local  authorities,  554 

undertakers,  605 
authentication  of  documents,  608 

orders  of  Board  of  Trade,  609 
"  authorised,"  definition  of,  552 

"  authorised  distributors,"  meaning  of,  in  "  Power  Acts,"  628 

"  authorised  undertakers,"  meaning  of,  in  London  Electric  Supply  Act,  1808. ..619 
"  authorised  undertakers,"  meaning  of,  in  "  Power  Acts,"  628 
Board  of  Trade,  annual  report  of,  645 

appeal  to,  by  "  power  companies,"  631 

on  requisition  for  distributing  mains,  587,  588 

appointment  of  electric  inspectors  by,  605 

authority  by,  to  undertakers,  to  supply  electricity  outside  area,  595 

costs  and  expenses  of,  609,  610 

grant  of  Provisional  Order  by,  556 — 560 

inquiries  and  consents  by  etc.,  609,  610 

by,  into  accidents,  615 
jurisdiction  of,  over  sale  of  undertaking,  601 
powers  of,  in  case  of  defect  of  works,  602,  603 
regulations  of,  governing  electrical  undertakings,  545 
"  Board  of  Trade  regulations,"  definition  of,  551 

publication  of,  609 
borrowing  powers  of  local  authorities,  553,  554 

undertakers  in  London,  628 
brackets  for  lighting  street,  fixing  of,  642 
breach  of  contract  by  undertakers,  592 
bridges,  use  of,  by  undertakers,  573 — 575 
bulk,  supply  oiE  electricity  in,  552,  557,  627 

to  other  undertakers,  595 
bye-laws  by  local  authorities,  546,  641 
canal,  execution  of  works  along,  578 
injury  to,  by  undertakers,  582 
supply  of  electricity  to,  557,  595 
in  London,  621 
certified  meters,  596 

charges  for  supply  by  local  authority,  reduction  in,  555 
"  power  companies,"  633,  634 
undertakers  for  private  purposes,  588,  589 
public  lamps,  594 
recovery  of,  599 
to  ordinary  consumer,  593,  594 
church,  lighting  of,  a  "  public  purpose,"  547 
cinematograph  exhibitions,  use  of  electricity  in,  645 
circuits,  earthing  of,  567 

remedy  of  defects  in,  602,  603 
City  of  London,  Corporation  of,  "  local  rate  "  of,  552 

"  local  authority  "  in,  548 
combination  between  undertakers  forbidden,  562 

Commissioners  of  Works,  inspection  of  generating  stations  by,  565,  566 

powers  of,  in  case  of  nuisance,  622 
"  company,"  definition  of,  549 
compensation  by  undertakers  for  damage,  561 
competition  between  authorised  and  unauthorised  undertakers,  562 
for  Provisional  Orders,  559 
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ELECTRIC  LIGHTING  AND  FOWER— continued. 
compulsory  purchase  of  undertaking,  637 

works  by  undertakers,  586 — 588 
conduits,  laying  down  of,  573,  574 
confirmation  of  Provisional  Order,  559 
confirming  Acts,  special  clauses  in,  638 
connecting  mains  in  Ijondon,  powers  for  laying,  620,  621 
consent  of  local  authority  to  Provisional  Order  in  certain  cases,  558 
consumer,  control  of  supply  by,  589 
.  '     "  consumer,"  definition  of,  550 

consumer,  entry  on  premises  of,  614 

improper  use  of  energy  by,  591 
notice  of  removal  by,  598 
"  consumer's  terminals,"  definition  of,  550,  551 
contract,  breach  of,  by  undertakers,  592 

undertakers'  right  to,  on  requisition  for  distributing  mains,  587,  588 
contracts  by  local  authorities,  561 
copies  of  plans  for  Board  of  Trade,  610 
Corporation  of  City  of  London  as  "  local  authority,"  548 

"  local  rate  "  of,  552 
costs  of  Board  of  Trade,  609,  610 
laying  electric  lines,  590 
■  See  also  expenses. 
"  county  council,"  definition  of,  550 
county  council,  notice  to,  of  certain  street  works,  577 
criminal  offences,  612,  613 
Crown  rights,  saving  clause  for,  612 
cutting  off  of  supply,  598,  613,  614 
"  daily  penalty  "  definition  of,  551 
damage  by  undertakers,  compensation  for,  561 

to  undertakers'  worlis,  612,  613 
danger  to  public  safety,  remedy  of,  603 
default  in  required  supply,  592 

defects  in  works  of  undertakers,  remedy  of  602,  603 
definitions  in  Acts  relating  to  London,  618,  619 

general  Acts,  547 — 552 

"  power  Acts,"  628 
"  deposited  map,"  definition  of,  551 

distress  not  available  against  undertakers'  apparatus,  615 
"  distributing  main,"  definition  of,  550 
distributing  main,  laying  down  of,  586,  587 
dock,  supply  of  electricity  for,  in  London,  621 
documents,  authentication  and  service  of,  608 
drains,  breaking  up  of,  by  undertakers,  573 — 575 
duties  of  undertakers.    See  undertakers.  « 
earthing  of  circuits,  567 
easements,  acquisition  of,  557,  568 

electric  inspectors,  appointment  and  duties  of,  596,  597,  605 

"  Electric  Lighting  Acts,"  definitions  of,  549,  552 

"  electric  line,"  definition  of,  548,  549 

electric  line,  disconnecting  for  non-payment,  598 

injury  to,  612,  613 

inspection  and  testing  of,  605,  606 

laying  down  of,  573,  574 

property  in,  on  consumer's  premises,  614 

remedy  of  defective,  602,  603 
"  electric  main,"  definition  of,  in  the  London  Electric  Supply  Act,  1908... 619 
electric  main,  laying  of,  in  London,  621 

signalling  communication,  injurious  affection  of,  582 
supply  company,  meaning  of,  and  rights  of,  as  against  undertakers,  581 
"electrical  stations,"  meaning  of,  644 
electrical  undertakings.    See  undertakings, 
"electricity,"  definition  of,  548,  549 
electrolysis,  provision  against  danger  from,  565 

emergency,  exemptions  of  undertakers  in  certain  cases  of  575,  577—581 
"  energy,"  definition  of,  550 

improper  use  of,  by  consumer,  591 

mode  of  supply  of,  567 
entry  on  consumer's  premises,  614 
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ELECTKIC  LIGHTING-  AND  TOWEB.— continued. 
equality  of  charges  for  supply  of  electricity,  589 
evidence,  observations  of  scientific  instruments  as,  606 
of  fraudulent  use  of  electricity,  614 
orders  of  Board  of  Trade,  as,  609 
execution  not  available  against  undertakers'  apparatus,  615 

of  works,  security  for,  567,  568 
expenses  of  Board  of  Trade,  610 
electric  inspector,  607 
local  authorities,  552 — 555 
undertakers  in  London,  623 
recovery  of,  611 
explosion,  notice  of,  615 
extension  of  time  for  undertakers,  610 
factories,  use  of  electricity  in,  644 
fees,  recovery  of  611 
fire,  notice  of,  615 
fittings,  improper  condition  of  591 

property  in,  on  consumer's  premises,  614 
forms  of  notices,  608 
fraudulent  use  of  electricity,  612 — 614 
future  Acts,  application  of,  to  Electric  Lighting  Acts,  612 
gas  company,  meaning  of,  and  rights  of,  as  against  undertakers,  581 
undertakers,  compulsory  acquisition  of  land  of,  forbidden,  557 
release  of,  from  obligations  in  certain  cases,  645 
"  general  supply,"  definition  of,  550 
generating  station,  acquisition  of  land  for,  557 
"  generating  station,"  definition  of,  552 
generating  station,  erection  of,  570 
by  "  power  companies,"  629,  630 
in  London,  621,  622 
generating  stations,  inspection  of,  565,  566 
highway  authority,  negligence  by,  584 
hiring  of  meters,  597 
improper  use  of  electricity,  612,  613 
incoming  tenant,  liabilities  of,  598 

injunction  against  wrongfully  discontinuing  supply,  592 
injury  by  undertakers,  565,  582 

notice  of,  personal,  615 
to  undertakers'  works,  584,  612 — 614 
injurious  affection  of  telegraphic  line,  572,  582,  641 

abatement  of,  603 
inquiries  by  Board  of  Trade  into  accidents,  615 

compliance  with  regulations  for  public  safety,  609 
insolvency  of  undertakers,  revocation  of  special  order  through  defaults  due  to,  603 
inspection  of  electric  works,  605,  606 

meter  by  undertakers,  597 
inspector,  electric,  duties  of,  596,  597 

expenses  of,  607 
installations,  private,  639,  640 

Instruments,  observations  of,  testing  of  etc.,  606,  607 
Insulation,  581 

issue  of  stock  by  local  authority,  554 

joint  exercise  of  powers  of  local  authorities,  556 

laboratories,  interference  with,  595 

labouring  class,  acquisition  of  houses  of,  569 

lamp  posts,  fixing  of,  642,  643 

lamps,  public,  erection  of,  573,  574 

supply  of  energy  to,  592 
charges  for,  594 

wilful  extinguishing  of,  613 
land,  acquisition  of.    See  acquisition  of  land. 
"  Lands  Clauses  Act,"  definition  of,  549 
letting  of  meters,  597 

liability  of  members  etc.  of  local  authority,  607 

undertakers.    See  undertakers. 
"  licence,  order,  or  special  Act,"  definition  of,  549 
licences,  supply  of  electricity  by,  544 
light  railway  within  definition  of  "  railway,"  551 
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"  lighting  authority,"  definition  of,  in  "  power  Acts,"  628 

lighting  of  streets,  642 — 644 

local  authorities.  Acts,  special  clauses  in,  638,  639 

bye-laws  by,  546,  641 

contracts  by,  561 

immunity  of  members  etc.  of,  607 

joint  exercise  of  powers  of,  556 

notice  to,  of  certain  street  works,  577 

preference  to,  in  competition  for  Provisional  Order,  559 

purchase  by,  of  undertakings,  558,  600—602,  603,  604 

receipts  and  expenditure  of,  552 — 555 
"  local  authority,"  definition  of,  548 

Local  Government  Board,  jurisdiction  of,  over  borrowing  powers  of  local  authorities, 
553;  554 

Loans  Act,  borrowing  under,  by  local  authority,  554 
"local  rate,"  definition  of,  548 

defrayment  of  local  authority's  expenses  out  of,  552 
of  various  local  authorities,  552,  553 
London  County  Council  as  "  local  authority,"  548 
" local  rate"  of,  553 
purchase  of  undertakings  by,  624 — 626 
"  London  Electric  Supply  Companies,"  meaning  of,  in  the  London  Electric  Supply 

Act,  1908.. .618 
London,  undertakings  in.    See  metropolitan  undertakings, 
machinery,  vibration  from,  563 
"main,"  definition  of,  550 
mains,  distributing,  laying  of,  586,  587 

electric,  laying  of,  in  London,  620,  621 
testing  of,  606 
malicious  injury  to  electric  works,  612,  613 
maps,  publication  of,  by  undertakers,  608 
maximum  charges  of  undertakers,  593,  594 

power,  591,  592 
meters,  596—598,  612,  613,  624 
metropolis,  "  local  authority  "  in,  548 
metropolitan  borough  council  as  "  local  authority,"  548 

borrowing  powers  of,  553 
"  local  rate  "  of,  553 
street  lighting  by,  644 
"  local  authority  "  in,  548 
metropolitan  undertakings,  616 — 626 
Acts  relating  to,  618,  619 
application  of  Electric  Lighting  Acts,  616 

authorised  undertakers  and  specified  companies,  agreements  between,  619,  620 

powers  for  carrying  out  agreements,  620,  621 
borrowing  powers,  623 

changes  of  boundary,  adjustments  consequent  on,  617 
discharge  of  condensing  water  in  sewers,  623 
exemptions  from  building  legislation,  623 
expenses,  623 

generating  stations,  621,  622 
nuisance,  622 

premises  with  separate  supply,  623 
protective  and  saving  clauses.  623,  624 
Provisional  Orders,  617 

purchase  by  London  County  Council,  624 — 626 
receipts,  623 

supply  of  energy  for  power  purposes,  621 

supplying  premises  with  fittings,  624 
mines  and  minerals  under  electric  line,  working  of,  585,  612 
mode  of  supply  of  electric  energy,  567 

monopoly  of  Postmaster-General  regarding  telegraphic  communication,  612 
mortgage  of  undertaking,  563 

navigation,  supply  of  electricity  for,  in  London,  621 
negligence,  liability  of  undertakers  in  absence  of,  564 
of  highway  authority,  584 

persons  carrying  out  works  on  undertakers'  behalf,  579,  580 

undertakers,  565 


(  43  ) 


Index. 


ELECTEIC  LIGHTING  AND  mWEU— continued. 
non-payment  of  charges,  cutting  off  light  for,  598 

recovery  by  undertakers  in  case  of,  599 
notice  by  undertakers  before  certain  works,  575,  577,  582,  586 
of  accidents,  615 

application  for  Provisional  Order,  558 
of  approval  etc.  of  Board  of  Trade,  publication  of,  610 
connection  or  disconnection  of  meter,  597 
purchase  of  undertaking  by  London  County  Council,  625 
removal  by  consumer,  598 
revocation  of  special  Order,  603 
notices,  forms  and  service  of,  608 
nuisance,  undertakers'  liability  for,  563 — 566 

in  London,  622 
objections  to  breaking  up  of  streets  etc,  571 

extension  of  time  to  undertakers,  610 
generating  stations,  570 
method  of  charge  by  undertakers,  593 
Provisional  Order,  559,  560 
obligations  of  undertakers.    See  undertakers, 
observatories,  interference  with,  595 
officers  of  local  authority,  immunity  of,  607 

"  operators,"  meaning  of,  for  purposes  of  certain  street  works,  579,  581 
opposition  to  Provisional  Order,  560.    See  also  objections. 
"  order  or  special  Act,"  definition  of,  549 
outgoing  and  incoming  tenants,  598,  599 
overhead  lines  or  wires,  567,  571 

in  London,  641,  642 
"owners,"  meaning  of,  for  purposes  of  certain  street  works,  579,  581 
parish  council,  street  lighting  by,  643 
payment,  cutting  off  light  for  failure  to  make,  598 
for  supply  of  electricity,  security  for,  591 
penalties,  recovei-y  and  application  of,  610,  611 
pillars,  erection  of,  573,  574 

pipes  in  streets,  alteration  of  position  of,  579,  580 

"  plan,"  definition  of,  551 

plans,  copies  of,  for  Board  of  Trade,  610 

Postmaster-G-eneral,  interference  with  telegraphic  line  of,  572,  641 

monopoly  of,  regarding  telegraphic  communication,  612 
notice  to,  of  certain  street  works,  577 
regulation  by,  of  private  undertaking,  641 

"  power,"  definition  of,  550 

power,  maximum,  591,  592 

"  Power  Acts  "  and  "  power  companies,"  627 — 635 
application  for  Provisional  Orders,  634 

of  general  legislation,  627,  628 
contracts,  634 
definitions,  628 

incorporation  of  company,  628,  629 
powers  of  company,  629,  630 
prices  and  equality  clauses,  633,  634 
protective  clauses,  635 

supply  of  electricity,  restrictions  and  obligations,  630 — 633 
transfer  of  undertakings,  634 

undertakings  not  purchasable  by  local  authorities,  628 
"  power  purposes,"  meaning  of  supplying  energy  for,  621 
powers  of  undertakers.    See  undertakers. 

revocation  of.    See  revocation  of  special  order, 
preference,  undue,  in  charge  for  supply  of  electricity,  589 
"principal  Act,"  definition  of,  549,  550 
private  Bill,  powers  required  to  be  conferred  by,  557,  558 

purposes,  charges  for  supply  of  electricity  for,  588,  589 
"  private  purposes,"  definition  of,  547 

undertakings  and  installations,  639 — 642 
"  Provisional  Order,"  definition  of,  552 
Provisional  Order,  grant  of,  556 — 560 

special  clauses  in,  635 — 633 
public  lamps.    See  lamps. 
"  public  purposes,"  definition  of,  547 
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public  safety,  danger  to,  remedy  in  case  of,  603 
publication.    Sefi  also  notice, 
publication  of  regulations  of  Board  of  Trade,  009 
purchase  of  undertaking  by  local  authority,  600 — 602 

borrowing  powers  for,  .554 
on  revocation  of  special  order,  603,  604 
London  County  Council,  624 — 626 
special  clause  authorising,  636 — 638 
Railway  and  Canal  Commissioners,  reference  of  difEereiices  to,  615 
railway,  breaking  up  of,  by  undertakers,  570,  576 
"  railway,"  definition  of,  551 
railway,  execution  of  works  along,  578 
injuries  to,  by  undertakers,  582 
supply  of  electricity  to,  557,  595 
in  London,  621 
receipts  of  local  authorities,  552 — 555 
undertakers  in  London,  623 
recertification  of  meters,  597 
recovery  of  charges  by  undertakers,  599 

penalties,  610,  611 
reduction  in  charges  of  local  authority,  555 
regulations  of  Board  of  Trade,  545,  609 
remedy  of  defects  in  works  of  undertakers,  602,  603 
removal  by  consumer,  notice  of,  598 

of  works,  604,  640,  641 
remuneration  of  electric  inspectors  and  auditors,  605 
report,  annual,  of  Board  of  Trade,  645 
requisition  for  distributing  mains,  587 
reserve  fund  of  local  authority,  555 

revocation  of  special  order  by  reason  of  combination  between  undertakers,  562 

default  in  laying  distributing  mains,  586 

of  security,  567 
failure  to  remedy  defects,  603 
supply  of  electricity  outside  area,  567 

notice  of,  603 

road,  breaking  up  of.  Provisional  Order  authorising,  558 
"  road,"  definition  of,  552.    See  also  street, 
rural  authority,  street  lighting  by,  642,  643 

district  council,  borrowing  powers  of,  553,  554 

"  local  rate  "  of,  553 
districts,  "  local  authority  "  in,  548  » 
sale  of  undertaking.    See  purchase  of  undertaking, 
saving  clauses  in  Electric  Lighting  Acts,  612 
sections  of  underground  works,  preparation  of,  608 
security  by  consumer  for  payment  for  supply  of  electricity,  591 
price  of  certified  meter,  597 
"operators"  for  expenses  of  certain  street  works,  580 
undertakers,  application  of,  604 

duty  to  give  and  repayment  of,  567,  568 
method  of  giving,  609 
"  service  line,"  definition  of,  550 
service  line,  laying  down  of,  573,  574 
of  notices  and  documents,  608 
sewers,  breaking  up  of,  by  undertakers,  573 — 575 

discharge  of  condensing  water  into,  in  London,  623 
sinking  fund  of  local  authority,  555 
"special  Act,"  definition  of,  549 
special  legislation,  627 — 639 

local  authorities'  Acts,  638,  639 
Power  Acts,  627 — 635.    See  power  Acts. 
Provisional  Orders  and  confirming  Acts,  635 — 638 
"special  order,"  definition  of,  550 
special  order,  revocation  of.    See  revocation  etc. 

"  specified  companies,"  meaning  of,  in  the  London  Electric  Supply  Act,  1908. ..618 

specifications,  copies  of,  for  Board  of  Trade,  610 

stamp  duties  on  agreements  for  supply  of  electricity,  615,  616 

stealing  electricity,  614 

stock,  i!5sue  of,  by  local  authority,  554 
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street,  breaking  up  of,  under  special  powers,  573 — 579 

alteration  of  pipes,  wires  etc.  iu,  579 
boxes  and  ventilating  apparatus,  576,  577 
fencing  and  lighting,  575 
notices  and  approvals,  575,  577,  578 
power  of  certain  persons  to  act  on  behalf  of  under- 
takers, 578,  579 
reinstatement,  575 

streets  not  repairable  by  local  authority  or  county 

council,  578 
undedicated  streets,  574 
without  special  power,  570,  571 
"  street,"  definition  of,  549 
street,  lighting  of,  642—644 

subsidence  of  road,  duties  of  undertakers  in  case  of,  575 
sub-stations  in  London  for  transformation  of  energy,  622 
summons,  form  of,  611 
service  of,  608 

supply  of  electricity  by  "power  companies,"  restrictions  and  obligations  as  to, 
630—632 
cutting  off,  598 

within  area  of  supply,  588 — 594 
by  agreement,  588 

charges  when  supplied  for  private  purposes,  588,  589 
control  by  consumer,  589 
cost  of  lines,  590 
default  in,  592 

improper  use  by  consumer,  691 
maximum  power,  591,  592 
methods  of  charge,  593,  594 
obligation  to  supply,  590 
payments  in  arrear,  effect  of,  590 
public  lamps,  supply  of,  592 
security  for  payment,  591 
without  area  of  supply,  595,  596 
support  for  undertakers'  works,  585 
system  of  supply  of  electric  energy,  567 
"  telegram,"  definition  of,  549 
"  telegraphic  line  "  definition  of,  551 
telegraphic  line,  injurious  affection  of,  582,  603 

interference  with,  by  undertakers,  572 
telephonic  line,  injurious  affection  of,  582 
tenants,  outgoing  and  incoming,  598,  599 
testing  of  consumer's  apparatus,  606 
electric  works,  605,  606 
meter  by  undertakers,  597 
stations,  606 
"  the  undertakers,"  definition  of,  549,  551 
theatres,  lighting  of,  a  "  public  purpose,"  547 

use  of  electricity  in,  644 
time,  extension  of,  to  undertakers,  610 
"  to  supply  electricity  in  bulk,"  definition  of,  552 
traflSc,  injury  to  undertakers'  works  by,  584 
tramway,  breaking  up  of,  by  undertakers,  570,  571,  576 
"  tramway,"  definition  of,  551 
tramway,  execution  of  works  along,  578 

supply  of  electricity  to,  557,  595 
in  London,  621 
transfer  of  powers  by  undertakers,  562 

undertaking,  special  clause  authorising,  635,  636 
tunnels,  breaking  up  of,  by  undertakers,  573 — 575 

railway,  injury  to,  by  undertakers,  582 
unauthorised  undertakers,  639,  640 

competition  by,  562 
undedicated  streets,  works  in,  by  undertakers,  574 
undermining  of  pipes  etc.  by  undertakers,  581 
"  undertakers,"  definition  of,  552 
undertakers,  powers  and  duties  of,  560 — 616 
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ELECTRIC  LIGHTING  AND  TOWER— continued. 
undertakers,  powers  and  duties  of — continued. 
accounts  and  audit,  604,  605 
acquisition  of  land,  568 — 570 

undertaking  by  local  authority,  GOO — 602 
arbitration,  615 
area  of  supply,  566,  567 

supply  of  electricity  within,  588 — 594.    See  supply  of  electricity  etc. 
without,  595,  596 
Board  of  Trade  proceedings,  609,  610 

regulations,  publication  of,  609 
combination  between  undertakers  forbidden,  562 
compensation  for  damage,  561 

competition  by  unauthorised  undertakers  forbidden,  562 

contract  for  execution  and  maintenance  of  works,  561 

distress  and  execution,  615 

entry  on  premises  of  consumer,  614 

general  powers,  561 

generating  stations,  570 

injury  to  undertakers'  works,  612 — 614 

liability  of  members  etc  of  local  authority,  607 

maps  and  sections,  607,  608 

meters,  596 — 598 

mortgage  of  undertaking,  563 

notices,  608 

of  accidents,  615 
nuisance,  liability  for,  563 — 566 

property  in  undertakers'  apparatus  on  consumers'  premises,  614 
recovery  of  charges,  598,  5'd9 

penalties,  610,  611 
remedy  of  defect,  602,  603 
revocation  of  powers,  603,  604 
saving  clauses,  612 

security  for  execution  of  works,  567,  568 

method  of  giving,  609 
stamp  duties  on  agreements  for  supply  of  electricity,  615,  616 
stealing  electricity,  614 

system  and  mode  of  supply  of  electric  energy,  567 
testing  and  inspection,  605 — 607 
transfer  of  powers  forbidden,  562 
works,  570 — 585.    See  works. 

compulsory,  586 — 588  . 
undertakings,  542 — 547 

Board  of  Trade  regulations,  545 

bye-laws  of  local  authorities,  546 

Electric  Lighting  Acts,  application  of,  542 — 544 

licences  for  supply  of  electricity,  544 

metropolitan,  616 — 626.    See  metropolitan  undertakings. 

mortgage  of,  563 

not  specially  authorised,  639 — 644 
Provisional  Orders  for,  544 
urban  authority,  borrowing  powers  of,  553 
"  local  rate  "  of,  553 
street  lighting  by,  642,  643 
districts,  "  local  authority"  in,  548 
valuation  of  undertaking  on  purchase  by  local  authority,  600 
"  value  of  the  supply  "  meaning  of,  596 
vibration  from  machinery,  563 
warrant,  form  of,  611 

water  company,  meaning  of,  and  rights  of,  as  against  undertakers,  581 

undertakers,  acquisition  of  land  of,  forbidden,  557 
waterworks,  supply  of  electricity  for,  in  London,  621 
wires  in  streets,  alteration  of  position  of,  579,  580 
overhead,  567,  571 

in  London,  641,  642 
supply  of  to  premises  in  London,  624 
works,  570—585 

breaking  up  railways  and  tramways,  570,  571,  573 — 575 
streets.    See  street. 
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works — continited. 

compulsory,  by  undertakers,  586 — 588 
definition  of,  548,  549 
general  and  specific,  570 

injurious  aiiection  of  telegraphic  or  telephonic  lines,  582 
injury  to,  612— 614 

by  traffic,  584 

bridges,  574 

railway  or  canal,  582 
inspection  and  testing  of,  605,  606 
insulation  in  certain  cases,  581 
interference  with  telegraphic  line,  572 
laying  of  lines  etc.  near  other  apparatus,  580,  581 
of  "  power  company,"  630 
overhead  lines,  571 

power  of  certain  persons  etc.  to  carry  out  on  behalf  of  undertakers,  578,  579, 
580 

preliminary  notices,  575,  577,  581,  582 

removal  of,  on  revocation  of  special  order,  604 

sale  of,  to  defray  expenses,  on  levocation  of  special  order,  604 

security  for  execution  of,  567,  568 

support  for,  585 

trenches  and  undermining,  580,  581 
workshops,  use  of  electricity  in,  644 
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